
J2/01/31/A (REVISED)

JUSTICE 2 COMMITTEE

AGENDA

31st Meeting, 2001 (Session 1)

Wednesday 14 November 2001

The Committee will meet at 9.45 am in the Chamber, Assembly Hall, the Mound,
Edinburgh.

1. Inquiry into the Crown Office and Procurator Fiscal Service (in private): The
Committee will consider lines of questioning for item 3.

2. Subordinate legislation: Iain Gray (Deputy Minister for Justice) to move—

(S1M-2424) Mr Jim Wallace: The Draft Small Claims (Scotland) Amendment
Order 2001—That the Justice 2 Committee recommends that the draft Small
Claims (Scotland) Amendment Order 2001 be approved;

(S1M-2425) Mr Jim Wallace: The Draft Sheriff Courts (Scotland) Act 1971
(Privative Jurisdiction and Summary Cause) Order 2001—That the Justice 2
Committee recommends that the draft Sheriff Courts (Scotland) Act 1971
(Privative Jurisdiction and Summary Cause) Order 2001 be approved.

3. Inquiry into the Crown Office and Procurator Fiscal Service: The Committee
will take evidence from—

Deputy Chief Constable Kenneth McInnes, Fife Constabulary, Association of
Chief Police Officers in Scotland (ACPOS) and Chief Superintendent Allan
Shanks, President, Association of Scottish Police Superintendents (ASPS).



Gillian Baxendine
Clerk to the Committee, Tel 85054

The following papers are attached for this meeting:

Items 1 and 3 – Inquiry into the Crown Office and Procurator
Fiscal Service

Adviser note on suggested questions for witnesses (PRIVATE
PAPER)

J2/01/31/1

Submission from the Association of Chief Police Officers in
Scotland

J2/01/20/44

Submission from the Association of Scottish Police
Superintendents

J2/01/20/52

(both submissions are circulated for MEMBERS ONLY as
previously circulated as public papers for the 20th meeting on
5 September and also are available in Document Supply
Centre).

Item 2 – Subordinate legislation

Note by the Clerk (SSIs, Executive notes and summary of
consultation responses attached)

J2/01/31/2

Petition PE416 by Robert Parker on behalf of the GMB Union J2/01/31/3

Papers for information circulated for the 31st meeting, 2001

Minutes of the 30th meeting J2/01/30/M
Scottish Executive Consultation Document of 7 November on
the procedures for a Victims Statements Scheme (responses
to be submitted by 14 Dec 01) (circulated for MEMBERS
ONLY as available by contacting Chris Kowalski on    0131
244 4259 or at the website address
http://www.scotland.gov.uk/consultations/justice/pvss.pdf)

J2/01/31/4

http://www.scottish.parliament.uk/official_report/cttee/just2-01/j2p01-20.pdf
http://www.scottish.parliament.uk/parl_bus/petitions/pe416.pdf
http://www.scottish.parliament.uk/official_report/cttee/just2-01/j201-3001.htm
http://www.scotland.gov.uk/consultations/justice/pvss.pdf
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Papers tabled at the 31st Meeting, 2001 (Session 1)

Wednesday 14 November, 2001

I attach the following papers:

Agenda item 3

Memorandum to Justice 2 Committee

Draft Small Claims (Scotland) Amendment Order 2001
Draft Sheriff Courts (Scotland) Act 1971 (Privative Jurisdiction
and Summary Cause) Order 2001

Response by the Faculty of Advocates to Proposed Order
increasing the Jurisdiction Limits in the Sheriff Court.

Appendix

J2.01.31.05

J2.01.31.06

J2.01.31.07

13 November 2001                                Tony Reilly



J2/01/31/2
JUSTICE 2 COMMITTEE

The Small Claims (Scotland) Amendment Order 2001 (Draft) and the Sheriff
Courts (Scotland) Act 1971 (Privative Jurisdiction and Summary Cause) Order

2001 (Draft)

Note by the Clerk

The Orders (attached) will increase the small claims limit from £750 to £1,500 and
the summary cause and privative jurisdiction limit from £1,500 to £5,000.

Background

1. There are three civil court procedures available to litigants in the Sheriff Court –
small claims, summary cause, and ordinary cause.

2. The small claims procedure was introduced in 1988.  It is designed to provide a
mechanism to resolve consumer type problems “by providing a simple, quick,
informal and inexpensive method of settling disputes where the claim is worth up
to £750 “ (page 4, of the leaflet “Small claims in the Sheriff Court” produced by the
Scottish Court Service).  Dependent on income, legal advice and assistance is
available but full legal aid is not.  The procedure was designed to be simple
enough to use without legal representation.

3. Summary cause procedure (introduced in 1976), has since 1988 been for claims
over £750 and up to £1,500.  Again, it is “intended to provide a quick and easy
way to settle disputes” (page 4 “Guide to Summary Cause Procedure in the
Sheriff Court” produced by the Scottish Court Service).  Dependent on income,
legal advice and assistance or full legal aid is available.  The Sheriff Court has
“privative” or exclusive jurisdiction to deal with claims not exceeding £1,500.

4. Ordinary cause procedure is more formal and for claims over £1,500 and other
actions such as family actions and interdicts.

5. Scottish Office research, published on 20 May 1998 (Central Research Unit Legal
Studies Findings No.18 (1998)), showed that there were limitations to using the
small claims procedure for personal injury cases.  Claimants had problems
assessing the legal basis of their claims, advice agencies were often unable to
provide the required assistance, court proceedings were a problem for unassisted
litigants, and Sheriffs were reluctant to play an interventionist role.

6. A consultation paper was issued by the Lord Advocate on 23 July 1998, seeking
views on proposed increases to the summary cause and small claims limits.  The
Lord Advocate explained that an increased summary cause limit would “have the
effect of removing low value cases from the Court of Session thus leaving that
court more time to deal with the increasingly complex and important major
litigation” (Scottish Office News Release 1487/98).



Consideration by the Justice and Home Affairs Committee in 2000

7. The proposed changes (which are now being considered) were announced by the
Minister for Justice at a meeting of the Justice and Home Affairs Committee on 31
August 1999.  Mr Wallace explained that the small claims changes would ensure
more access to legal advice and assistance and the new limits for both
procedures would “greatly improve accessibility to local justice“ and “allow more
cases to proceed through the low-cost and more informal sheriff court procedure“
(Scottish Executive News Release SE0463/99).

8. Orders, identical to those to be considered by the Committee today, were laid on
26 January 2000 and due to be debated by the then Justice and Home Affairs
Committee on 22 February 2000.  Prior to the meeting, the Committee received
memorandums from the Scottish Consumer Council (JH/00/7/3) and the Law
Society of Scotland (JH/00/7/2), both concerned that the Orders were being
brought in without full consideration.

9. On 21 February, the then Deputy Minister for Justice, Angus McKay wrote to the
then Convener of the Committee, Roseanna Cunningham indicating that the
Executive no longer intended to move the Orders (JH/00/7/10).  He had received
late notice of concerns requiring further investigation before the Orders could be
implemented.  One was that amendments to the Table of Fees of Solicitors in
relation to summary cause procedure might be required and could not be
achieved in time.  Another was that professional opinion was that the Rules of
Procedure in summary cause would require amending before jurisdiction limits
were changed.  Both Orders would be re-lodged in due course.

The Orders to be considered by the Justice 2 Committee

10. Under sections 35(2) and 36B(2) of the Sheriff Courts (Scotland) Act 1971 (the
1971 Act), the small claims procedure financial limit may be varied by Order.
Accordingly, the limit is to be increased from £750 to £1,500.  Personal injury
actions are to be excluded from the small claims procedure.  Expenses, where
the claim exceeds £1,000, will be limited to 10% of the sum awarded, subject to a
minimum of £100.  Expenses, where the claim is less than £1,000, will be limited
to £100.  Currently expenses are limited to £75.

11. Under section 36B(2) of the 1971 Act, the privative jurisdiction and summary
cause procedure financial limits may be varied by Order.  Accordingly, the limits
are both to be raised from £1,500 to £5,000.  Claims over £5,000 raised in the
Sheriff Court in consequence, would be dealt with under ordinary cause
procedure, although such claims could also be raised in the Court of Session.

12. The Executive notes (attached) indicate that the consultation in 1998 was issued
to 244 individuals and bodies.  On request, a summary of the responses has been
obtained (attached).  Table 1 shows that, in 1998, 24 of the responses favoured
an increase in the small claims limit to £1,500 with 2 favouring £3,000 and 4
favouring £5,000.  Table 2 shows that there was more difference of opinion as to
the summary cause and privative jurisdiction limits.  It is stated in both Executive
notes that the Sheriff Court will still be able to remit small claims to summary or
ordinary cause and summary cause to ordinary cause in certain circumstances.



13. The Orders are not due to come into force until April 2002, which is in order to
allow other procedural changes to be made, such as changes to fees for solicitors
and rules of court, which are currently being considered.

14. The Subordinate Legislation Committee considered the instruments at its meeting
on 30 October and had no comments to make.

Petition PE416

15. The above petition (J2/01/31/3) by Robert Parker, Regional Secretary, on behalf
of the GMB Union, asks the Parliament to review all the issues and ramifications
involved before increasing the summary cause limit.  The GMB has 90,000
members and it assists employees in industrial actions or in cases of medical
negligence.  The GMB was consulted in 1998 and was and is still in favour of a
review of the civil justice system.  The petition was considered by the Public
Petitions Committee on 6 November, when it was referred to the Justice 2
Committee.  The Official Report of that meeting is published on 13 November.

16. The petitioner’s principal concerns appear to be as follows:
•  decentralising knowledge and expertise from the Court of Session to Sheriff

Courts across Scotland will increase legal costs and be an administrative and
procedural burden on the Union’s resources;

•  claims no consultation has taken place with the Union;
•  in the area of personal injury, due to the law of precedence, advances in the

law made in the Sheriff Court lack the authority of such decisions in the Court
of Session;

•  large proportion of the Union’s cases are £5,000 or less and GMB still wants
right to use Court of Session, especially in order to be heard by a jury, which
tends to award more damages in personal injury cases than judges do;

•  claims for £1m may be simpler than £5000 and setting limits is subjective;
•  there is no basis for the assertion that the Court of Session requires time to

look at more serious cases.

Procedure

17. The instruments were laid on 25 October and are due to come into force on 1
April 2002.  Under Rule 10.6, the draft Orders being subject to affirmative
resolution, it is for the lead committee to recommend to the Parliament whether
the instruments should come into force and to do so before 26 November 2001.
The Minister for Justice has, by motions S1M-2424 and 2425 (set out in the
Agenda), proposed that the Committee recommends the approval of the Orders.
The Deputy Minister will attend to speak to and move the motion.  The debate of
both Orders may last for up to 90 minutes in total.

18. At the end of the debate, the Committee must decide whether or not to agree to
the motions, and then report to the Parliament accordingly. Such a report need
only be a short statement of the Committee’s recommendations.

9 November 2001 Clerk to the Committee
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J2/01/31/5

THE SHERIFF COURTS (SCOTLAND) ACT 1971 (PRIVATIVE JURISDICTION
AND SUMMARY CAUSE) ORDER 2001

THE SMALL CLAIMS (SCOTLAND) AMENDMENT ORDER 2001

MEMORANDUM TO JUSTICE 2 COMMITTEE

Purpose

1. To provide some factual background to assist the Committee's consideration of
these draft Orders.

Introduction

2. The court procedures affected primarily by the changes proposed in the Orders
are summary cause and small claim procedures.  The memorandum explains
briefly the background to these procedures, their features, the extent to which
they are used currently and how the changes would affect the distribution of civil
business in the sheriff courts.  Against this background, the memorandum
concludes by stating in straightforward terms what the Orders are designed to do.

Summary Cause Procedure

3. Summary cause procedure is one of the three procedures used mainly for civil
proceedings in the sheriff court, the others being ordinary cause procedure and
small claim procedure. Ordinary cause procedure is for higher value monetary
claims and certain other types of civil dispute such as family actions.  It is a
formal procedure. Small claim procedure is described in paragraphs 12 to 17
below.

4. Summary cause procedure was introduced in 1976.  Its introduction followed a
Royal Commission which recommended that the many actions for debts of small
value being raised in the sheriff courts should be subject to a simple procedure.
Accordingly, a high percentage of summary cause actions are for payment of
money subject to a financial limit which is currently £1500.

5. Summary cause procedure may, however, be used for other types of action.  So,
in terms of Section 35 of the Sheriff Courts (Scotland) Act 1971 (“the 1971 Act”),
actions for the recovery of possession of heritable or moveable property, other
than actions in which there is claimed in addition, or as an alternative, a decree
for payment of money exceeding £1500, may also be raised as summary causes.

6. In 1999, over 41% of summary causes disposed of by decree for the pursuer
were actions for payment, and nearly 47% related to recovery of possession of
heritable property.
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7. In terms of section 41 of the 1971 Act, the financial limit applying to summary
cause procedure may be varied by Order.

8. Summary cause procedure was designed to be less formal and speedier than
ordinary procedure.  The action is raised by summons in a standard form which
contains a brief description of the claim.  If the claim is disputed the defence is
noted by the court and a proof fixed for the hearing of evidence.

9. A review of the summary cause procedure rules has just been completed by the
Sheriff Court Rules Council and proposed new rules will soon be presented to the
Court of Session for approval.  This has addressed criticisms of the procedure
including its suitability for the determination of personal injury claims and a
special procedure for such cases has been included.

10. The normal timescale for a summary cause involves a first calling of the case
about 6 weeks after the summons is presented to the court.  At this calling the
issues are focused by the court where the claim is disputed and the case
continued for the evidence to be heard.  The hearing of evidence (the proof)
normally takes place within 12 weeks of the first calling.  The court issues a
decision within 4 weeks of the proof.

11. Expenses are normally awarded to the successful party and are assessed by the
court according to a table of fees for solicitors set by the Court of Session in a
SSI.  Expenses in a straightforward defended summary cause action may be of
the order of about £1,000.

Small Claim Procedure

12. This procedure was introduced in 1988, also following a Royal Commission,
which recommended that there should be a procedure which is sufficiently
simple, cheap, quick and informal to encourage individuals to use it themselves.
Small claim procedure is a development of summary cause procedure.

13. The types of claim that fall under this procedure are also regulated by the
1971 Act.  In terms of Section 35(2) "there shall be a form of summary cause
process, to be known as a small claim, which shall be used for the purposes of
such descriptions of summary cause proceedings as are prescribed ...."

14. In terms of the Small Claims (Scotland) Order 1988 actions for payment of money
not exceeding £750 and actions for the recovery of possession of moveable
property other than those in which there is claimed in addition, or as an
alternative, payment of money exceeding £750 are small claims.  This
description, including the financial limit, may also be varied by Order.

15. Small claim procedure is similar in outline and timescales to summary cause
procedure.  Claims are made by summons in a standard form and the claim calls
before the sheriff a few weeks after service.  There is, however, more emphasis
on informality in court and on resolving the dispute at the first calling.  The rules
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of evidence are relaxed and normal rules relating to admissibility of evidence are
not binding.

16. Small claim procedure has also been reviewed by the Sheriff Court Rules Council
and new rules are about to be presented for approval.  These also address
criticisms of the procedure based on experience.  The main changes are to
introduce a free standing set of rules for the procedure (currently some of the
summary cause rules are applied and the cross-reading causes difficulty) and to
place more emphasis on the determination of a claim when it first calls in court
where this is possible on the information then available.

17. There are limits on the amount of expenses the court may award to the
successful party.  In terms of section 36B of the 1971 Act, the legal expenses that
may be awarded in a small claim may be limited by Order.  At present, in terms of
the Small Claims Order 1988, no expenses may be awarded where the value of
the claim does not exceed £200 and in other cases an award of expenses may
not exceed £75.

Privative Jurisdiction

18. Privative jurisdiction means that only a specified court may deal with a particular
category of work.  For example, judicial review proceedings in Scotland may only
be raised in the Court of Session.

19. In this context, in terms of Section 31 of the 1971 Act, the Sheriff Court has
privative jurisdiction in cases not exceeding £1500 in value.  Therefore at the
present time the summary cause and privative jurisdiction limits are the same,
although this has not always been the case.

20. In terms of Section 41 of the 1971 Act the £1500 privative jurisdiction limit may be
varied by Order in Council.

Levels and distribution of sheriff court business

21.  According to official civil judicial statistics for 1999, civil business in the sheriff
court was divided between the three procedures as follows-

Procedure No. of cases initiated Percentage of total
Ordinary cause 47,394 (of which 2117

were for personal injury)
35%

Summary cause 37,225 27%
Small claim 51,096 38%

The projected outcome of the changes, based on the 1999 figures, would be as
follows.  These projections are, however, only estimates based on limited data.
Information on the value of claims pursued under ordinary procedure is not collected
routinely.
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Procedure No. of cases initiated Percentage of total
Ordinary cause 13,572 10%
Summary cause 19,000 14%
Small claim 103,143 76%

The position in 1989, which was the first full year in which the small claim
procedure was available, was-

Procedure No. of cases initiated Percentage of total
Ordinary cause 46,107 (of which 847 were

for personal injury)
27%

Summary cause 49,919 29%
Small claim 73,946 44%

Levels of Court of Session business

22. For comparison purposes the number of actions in the Court of Session in
1989 and 1999 were-

1989 -  4,700 of which 1761 were personal injury cases.

1999 – 3,200 of which 2192 were personal injury cases.

What the Orders seek to do

23. The Small Claims Order seeks to-

• increase the small claim limit from £750 to £1500;

• remove personal injury cases that would otherwise be within the small claim limit
from the categories of action that may be raised as a small claim;

• amend the limits on expenses in light of the increase to the small claim limit.

24. The Summary Cause Order seeks to increase both the summary cause and
privative jurisdiction limits applying in the sheriff court from £1500 to  £5000.

Scottish Executive Justice Department
12 November 2001
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0131 476 8124

0131 226 7184

The Clerk LS.100/14/BAR/LAA
Justice 2 Committee
Scottish Parliament  

12 November 2001

Dear Madam

Draft Small Claims (Scotland) Amendment Order 2001
Draft Sheriff Courts (Scotland) Act 1971 (Privative Jurisdiction and Summary Cause) Order 2001

I write to advise of the position of the Law Society of Scotland on these two draft Orders. 

1. Small Claims:  The Society fully supports the increase in the jurisdiction limit for Small Claims to £1,500,
subject to the removal of personal injury cases from Small Claims procedure, all as set out in our
submission to the Lord Advocate's Consultation on the matter in 1999.

2. Summary Causes:  The Society had concerns about the increase in the jurisdiction limit to £5,000 when
that was initially proposed.   Following a comprehensive review of the Summary Cause Rules by the
Sheriff Court Rules Council, we are now satisfied that our concerns in relation to Summary Cause
procedure have been addressed.   We therefore support the proposed increase in the Summary Cause
jurisdiction limit and the Privative jurisdiction of the Sheriff Court to £5,000.   It is important to add
however that in our view it will be essential that successful parties in Summary Cause litigation are not
penalised by being unable to recover the cost of bringing the litigation from the unsuccessful party.   To
that end we will be making full representations on the Summary Cause Fees Table to the Lord President's
Advisory Committee on fees in the Courts, prior to our meeting with them on 17 December.

3. The Society notes that the changes to the Summary Cause Limits are likely to involve an increase of work
in the Sheriff Court both in terms of the volume of actions and in respect of the time required by sheriffs
to deal with the rule 7 hearing.  The Society therefore believes that more Shrieval resources may be
required to achieve the proposed timescales, which if achieved will result in a quicker resolution of
disputes which, is in the public interest in the good administration of justice.

Yours faithfully

Bruce A. Ritchie
Director (Professional Practice Department)
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RESPONSE

by

THE FACULTY of ADVOCATES

to

PROPOSED ORDER INCREASING THE JURISDICTION LIMITS IN THE
SHERIFF COURT

The Faculty is extremely concerned that aspects of this proposed order may have

significant and adverse effects on the civil justice system in Scotland.

In its response to a consultation paper issued by the then Scottish Courts Administration

in 1998, the Faculty identified a number of areas which appeared not to have been taken

into account in the proposals which were being presented at that time. A copy of the

Faculty’s response is attached, In paragraphs 5 - 14 of its earlier response, the Faculty

identified a number of reasons why access to justice would be impeded by an increase

beyond these figures; the Faculty remains of those views. However the potential

consequences, all of which would be against the interest of the public, both as users of the

courts and more generally, are worth re-stating here:

(a) a denial of  access to the Court of Session for many litigants;

(b) a diminution in the quality and consistency of decision making;

(c) a serious threat to the future of the Court of Session as a tribunal of first instance;



(d) a substantially increased burden upon the already overstretched Sheriff Courts;

(e) a threat to effective law reporting in Scotland; and

(f) a likely reduction in the percentage of ordinary causes before the Sheriff Court.

At the time of the Faculty’s earlier response there had been no general review of the

system of civil justice. Three years on, that remains the position. The Faculty

recommended that no significant changes be made prior to such a review followed by

proper consideration by the Scottish Parliament. That remains the Faculty’s view.

In the intervening period, as the Civil Judicial Statistics for 1999 (Chapter 3) indicate the

volume of civil business in the Sheriff Court has remained at a fairly constant level, but

the disposal rate has declined somewhat. More recent statistics have not yet been

published, but the Faculty has no reason to suppose that the position has changed in the

intervening year and a half. In the same period, the disposal rate for cases in the Court of

Session has remained high.

Based on the regular experience of members appearing in the Sheriff Courts of Scotland,

the impression which the Faculty has is that pressure on shrieval time is increasing and

that criminal business and family cases are, quite properly, accorded priority in the

allocation of time. However, that all too frequently results in delayed hearings or hearings

begun and then adjourned to a later date, in cases involving money claims such as

contract disputes or damages for personal injuries. This results in increased costs due to

duplication of preparation by both Sheriffs and the representatives of the parties. Those



costs require to be borne by individual parties, or bodies funding litigation such as the

Scottish Legal Aid Board or insurance companies, with the result that the cost is met by

members of the public one way or another. The increase of the privative jurisdiction to

£5000 would do nothing to arrest that trend, and would impede access to justice for many

more members of the public.

Nevertheless, the Faculty recognises that it is 13 years since the upper limit of the

privative jurisdiction was raised. If that is to be altered in the absence of a full civil

justice review, the strong view of the Faculty is that this should not go beyond what is

required to take account of inflation. That would suggest that the limit for Summary

Causes should be raised from £1500 to £2500, and the limit for Small Claims from £750

to £1500.

Edinburgh

November 2001
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R E S P O N S E

by

THE FACULTY OF ADVOCATES

to

SCOTTISH COURTS ADMINISTRATION
CONSULTATION PAPER

on

"PROPOSALS TO INCREASE JURISDICTION LIMITS IN THE
SHERIFF COURT (INCLUDING PRIVATIVE JURISDICTION LIMIT)"

____________________

The Consultation Paper seeks views on the possible increase of the small

claim, summary cause and privative jurisdiction limits within the Sheriff

Court.  The Paper also seeks comments on whether litigants in personal

injury actions should have a choice of forum even if their claim falls under

the small claim limit.  Comments are also sought on the level of expenses

available to successful litigants in small claims actions.

General

1. The Faculty is extremely concerned that this Consultation Paper

contains proposals which could significantly affect the civil justice

system in Scotland.

2. Any increase to the privative jurisdiction limit for summary causes in

the Sheriff Court beyond that justified by inflation since the limit was

last set would have potentially serious consequences which are not

addressed in the Consultation Paper.  These would include:-
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(a) a denial of access to the Court of Session for many litigants;

(b) a diminution in the quality and consistency of decision making;

(c) a serious threat to the future of the Court of Session as a

tribunal of first instance;

(d) a substantially increased burden with which the already

overstretched Sheriff Courts would be unlikely to cope;

(e) a threat to effective law reporting in Scotland; and

(f) a reduction in the percentage of ordinary causes to well below

the 1977 level of 13% contrary to the target expressed at

paragraph 11 of the Consultation Paper.

These consequences would be contrary to the public interest.

3. The proposals in the Consultation Paper are not made against the

background of any review of civil justice in Scotland.  The advent of

the Scottish Parliament may well result in such a review taking place

within the next few years.  No significant changes to civil justice in

Scotland should be made prior to consideration of these matters by the

Scottish Parliament.

Proposed Increase in Small Claim Limit

4. The Faculty consider that any increase in the small claim limit should
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be restricted to an increase in line with inflation since 1988.  In the

absence of a detailed review of civil justice, the Faculty does not

consider that a case has been made out for a higher increase.  The

Faculty notes that the three suggested new jurisdiction levels would

all result in a far higher percentage of small claims actions (between

76%-90% of all Sheriff Court actions) than the 1989 figure of 60%, (see

paras. 9 and 15 of the Consultation Paper).  In any event, the

Consultation Paper assumes that a return to the percentage allocation

of cases raised under the different procedures at earlier dates is

desirable, but does not justify or address the basis for this target. 

There may be very good reasons for some procedures being favoured

by litigants which are unconnected with the financial limits set out. 

For example, the major changes to the Sheriff Court ordinary rules in

1993 may have been a strong incentive to parties to utilise that

procedure.  The Faculty is also concerned that a significant extension

of the financial limit in small claims actions will not facilitate access to

justice since it bars access to legal aid.  As is made clear by the

research paper "In the Shadow of the Small Claims Court", the ability

to bring small claims actions does not improve access to justice if

litigants are unable to secure effective legal advice and assistance to

progress their claim.

Proposed Increased in Summary Cause and Privative Jurisdiction Limit
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5. The Faculty considers that any increase in the summary cause and

privative jurisdiction limit should be

restricted to an inflationary increase.

 Any greater increase would result in

a significant alteration to the

structure of civil litigation in

Scotland.  A significant increase in

the privative jurisdiction limit

would deprive litigants of the

significant benefits of having their

disputes resolved in the Court of

Session.  For the various reasons set

out below, the Faculty considers that

this would be seriously contrary to

the public interest.

6. The Court of Session is the primary civil Court in Scotland.  Many

firms of solicitors specialising in civil litigation, both pursuing and

defending, and their clients have come to rely upon access to the Court

of Session.  The availability of expedited procedures for certain classes

of action, such as the optional procedure for reparation actions and the

Commercial Court procedures, may be important factors for solicitors

when advising their clients on the forum to be used.  Of significant
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importance in reparation actions is the right to seek a civil jury trial. 

As the Inner House has recognised, many firms of solicitors acting for

pursuers are able to minimise costs by centralising their

administration and raising a high proportion of cases in the Court of

Session.  The Faculty does not doubt that solicitors who commonly act

for defenders also benefit from such centralised administration.  The

benefits of such cost savings are significant for the litigants involved. 

There can be no dispute that the Court of Session provides an efficient

and cost effective forum.  The quality and consistency of decision

making in the Court of Session are of enormous importance to

Scotland's law and legal system.  Parties and their advisers have access

to an authoritative Court and also to a body of specialist Advocates

with unrivalled experience and expertise in giving advice on legal

problems, drafting written pleadings and conducting all forms of

litigation.  These significant benefits would be lost in many cases if the

privative jurisdiction limit were to be increased beyond the level

justified by inflation.

7. In addition, pursuers have traditionally had the choice whether to

raise proceedings in the Sheriff Court or in the Court of Session.  Many

factors may determine which forum is preferable and, subject to the

other party's right to seek to remit the matter to another Court, it is

generally accepted that a pursuer (with the help of his legal advisers)
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is best placed to decide which forum suits his needs.

8. Many of the benefits of Court of Session litigation noted in the

preceding paragraphs were acknowledged by Lord President Hope in

McIntosh v. British Railways Board (No. 1) 1990 SLT 637 where he

stated:-

"The pursuer is entitled to avail himself of the jurisdiction of whichever Court

he finds more convenient or appropriate to his own circumstances.  It is not for

the Court to deprive him of his choice on grounds which could apply generally

to every case of that type.  No doubt this right is subject to the power to remit

which each Court has under the relevant statute, but that power should only be

exercised on grounds which are particular to the case.  There may well be

sound practical reasons for choosing one Court as against another, and unless

Parliament directs otherwise the Court which is chosen must deal with the case

which is before it.  For example, as a general rule, it is cheaper to pursue an

action in the Sheriff Court.  As Lord President Dunedin said of the pursuer in

Dunbar v. Dunbar at p.21, she was entitled in that case to avail herself of the

cheaper procedure which was available to her in that Court.  But there are other

advantages in terms of speed and procedure which are not generally to be found

in the Sheriff Court under its present rules.  There is the right to a jury trial in

actions of damages for personal injuries in terms of s. 11 of the Court of Session

Act 1988, except of consent or on special cause.  Civil jury trials are no longer

competent in the Sheriff Court.  Then there is the optional procedure under
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rules 188E-188P if the Rules of the Court of Session which offers particular

advantages to litigants in the Court of Session in those actions of reparation to

which these rules apply.  It is not right that litigants should be deprived of these

advantages just because their claims are small and simple, so long as they are

claims which can competently be made in this Court.  The smaller and simpler

the claim the more force there is in the point, in the general public interest, that

they should be dealt with as quickly as possible in the Court which is best able to

achieve this result......On a related point reference was made to the advantages

to the pursuer of the union's practice of bringing all actions of reparation

against the board in the Court of Session.  As we have said, it was on this point

that the pursuer relied in seeking to persuade the Lord Ordinary that there were

countervailing reasons to justify refusing to remit in this case.  The Lord

Ordinary saw no reason to doubt that there are substantial practical advantages

in this practice and that it has resulted in a degree of centralised experience and

expertise which could not have been achieved if such actions were dispersed

throughout the Sheriff Courts of Scotland, with corresponding results in terms

of speed, cost and efficiency.  In our opinion this is another example of the kind

of practical reason why a litigant may find that one Court offers him

advantages which he cannot obtain in the other.  The union is not the litigant

in this case, but the pursuer is entitled to the services of his union and their

advisers in making his claim and the advantages to the union in terms of speed,

cost and efficiency are advantages to him also."
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9. In any event, it is quite wrong to try to judge the suitability of a given

case for a particular Court by looking only at its monetary value.  This

will often bear no relation to the difficulty of the issues to be resolved.

 Many actions of relatively modest value may involve complex issues

which are not suited to the minimal pleadings and abbreviated

procedure of the summary cause Court.  Common examples, in the

context of reparation, would be claims for industrial diseases such as

vibration white finger, occupational asthma and repetitive strain

injuries.  There are many other categories of civil action wholly

unsuited to a summary procedure such as, for example, claims based

on breach of contract, unjustified enrichment, trust obligations or

statutory rights.

10. The existence of a strong and thriving first instance jurisdiction in the

Court of Session, widely available to litigants in any part of Scotland,

and in which most defenders can be convened, is an essential feature

of our legal system.  The Court of Session along with the rest of the

College of Justice, has for many centuries provided to the people of

Scotland a centre of excellence in the resolution of disputes of all

kinds.  In addition, the specialist knowledge and experience available

to those advising upon and conducting litigation in the Court of

Session greatly facilitates the resolution of disputes at an early stage

and without expensive Court procedure.  Any substantial restriction
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on access to the Court of Session for those who would otherwise

choose to litigate in it would operate strongly against the public

interest.

11. To the Faculty's knowledge the workload of the Sheriff Courts is

already resulting in practical problems.  The Sheriff Courts require to

give priority to criminal cases.  Many Sheriff Courts also give priority

to consistorial actions involving children.  The consequences of this is

that many civil actions are adjourned due to lack of available Sheriffs. 

Sheriff Courts often only allocate one day to a proof even when it is

known that, if the proof proceeds, it will exceed one day in length. 

The result is that it is commonplace for contested civil proofs to be

spread over several diets separated by weeks, even months.  This is

wholly unsatisfactory for many reasons including increased cost.  The

problem of adjourned proofs is particularly acute with the increasing

use of temporary Sheriffs who may be unavailable to complete the

proof for a considerable period of time.  In the event that lower value

litigation is arbitrarily moved to the Sheriff Court, it is likely that

actions will be run less cost effectively.  For example, local

correspondents will require to be instructed in different jurisdictions.

12. For obvious reasons the quality and consistency of decision making in

the Court of Session, and the effective law reporting possible in that
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context, cannot be replicated in the Sheriff Court.  For difficult and

complex actions, however small their monetary value, this is a serious

drawback.

13. Solicitors will also face great difficulty in determining whether the

value of a claim falls above or below the new limit, especially if that

limit were to be increased to the high levels suggested in the

Consultation Paper.  A common dilemma is that the action which a

solicitor puts forward for his client may in the end turn out to have

either a very high value (if, for example, a causal link can be

established between the accident and a medical condition) or a

nominal value (if such a link cannot be established).  The outcome

cannot be reliably predicted in advance.  Such difficulties represent a

significant risk to the client, since defenders may move the Court to

restrict expenses to the summary cause or ordinary cause scale if the

eventual award falls below the relevant privative limit.

14. For the foregoing reasons any increase in the summary cause and

privative jurisdiction limit should do no more than reflect the effects

of inflation since the limit was last set.

Option of Forum

15. The Faculty disagrees with the comment within the Consultation
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Paper that the findings of the research report "In the Shadow of the

Small Claims Court" are "inconclusive".  The Faculty considers that the

research report clearly identifies many significant problems with

personal injury actions being run under the small claims procedures. 

The research report identifies that many litigants face difficulties

especially at the full hearing (para. 9.5-9.6); that the small claims

procedure has reduced access to privately funded legal advice (para.

10.18); that the procedure has reduced the prospects of successful

negotiation of a settlement (para. 10.20); and that many successful

litigants have been adversely affected by the £75 limit on recoverable

expenses (para. 10.27).  A choice of forum is a possible solution to the

problems posed by pursuing personal injury actions in the small

claims Court.  However, on balance, the Faculty concludes that the

problems identified in the research report are such that personal injury

actions should be removed from the small claims procedure

altogether.  The Faculty has been influenced by the fact that litigants in

the small claims Court are very likely to be ignorant of these potential

problems when they embark on litigation.  As such, they are the least

able to take an informed decision on the choice of forum.

Expenses in Small Claims Action

16. On the basis that any increase in the upper limit for small claims

actions will only be in line with inflation, the Faculty suggests that the
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£75 should also be increased in line with inflation.

EDINBURGH

October 1998


