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JUSTICE 2 COMMITTEE

AGENDA

20th Meeting, 2001 (Session 1)

Wednesday 5 September 2001

The Committee will meet at 10.00 am in Committee Room 1, Committee Chambers,
George IV Bridge, Edinburgh.

1. Declaration of interests: New members of the committee will be invited to
declare any relevant interests.

2. Choice of Deputy Convener:  The Committee will choose a Deputy Convener.

3. Item in private: The Committee will consider whether to take item 7 in private.

4. Subordinate legislation: The Committee will consider the following negative
instrument—

The Gaming Act (Variation of Fees) (No.2) (Scotland) Order 2001 (SSI
2001/230).

5. Sexual Offences (Procedure and Evidence) (Scotland) Bill: The Committee
will take evidence from—

Barbara Brown, Louise Miller and Peter Beaton, Civil Justice and International
Division, Justice Department, Scottish Executive and Stuart Foubister, Office
of the Solicitor to the Scottish Executive.

6. Sexual Offences (Procedure and Evidence) (Scotland) Bill: The Committee
will consider written evidence received on the Bill.



7. Inquiry into the Crown Office and Procurator Fiscal Service: The Committee
will consider written evidence received and next steps.

Gillian Baxendine
Clerk to the Committee, Tel

85054
The following papers are attached for this meeting:

Item 4

Note by the Clerk (SSI and related documents attached) J2/01/20/54

Items 5 & 6
SPICe note on questions for witnesses (PRIVATE PAPER) J2/01/20/55
SPICe Research paper on the Bill (MEMBERS ONLY –
available in Document Supply Centre or on the Parliament
website)

Note by the Clerk (summary of written evidence) J2/01/20/56

Submissions re Sexual Offences Bill (MEMBERS ONLY –
available in Document Supply Centre or on the Committee’s
webpage)—

Professor Peter Duff, University of Aberdeen J2/01/20/17
Association of Scottish Police Superintendents (ASPS) J2/01/20/18
UK Men’s Movement J2/01/20/19
Rape Counselling and Resource Centre J2/01/20/20
Association of Directors of Social Work J2/01/20/21
North Lanarkshire Council J2/01/20/22
Scottish Rape Crisis Network J2/01/20/23
Fiona Raitt, University of Dundee J2/01/20/27
James Chalmers, University of Aberdeen J2/01/20/28
Scottish Women’s Aid J2/01/20/29
Association of Chief Police Officers in Scotland (ACPOS) J2/01/20/30
Dr Michele Burman, University of Glasgow and Dr Lynn
Jamieson, University of Edinburgh

J2/01/20/31

Equality Network J2/01/20/32
Public Defence Solicitors’ Office (PDSO) J2/01/20/33
Faculty of Advocates (DRAFT – PRIVATE PAPER)
Faculty of Advocates response to Executive consultation
paper

J2/01/20/34

Scottish Legal Aid Board (SLAB) J2/01/20/35
Ms S Watson J2/01/20/37
Ms X (name and address supplied) J2/01/20/38
Scottish Human Rights Centre (SHRC) J2/01/20/39
Law Society of Scotland J2/01/20/42

http://www.scottish.parliament.uk/whats_happening/research/pdf_res_papers/rp01-10.pdf
http://www.scottish.parliament.uk/whats_happening/research/pdf_res_papers/rp01-10.pdf
http://www.scottish.parliament.uk/whats_happening/research/pdf_res_papers/rp01-10.pdf
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2001/20010230.htm


Item 7
Note by the Clerk & Committee Adviser on written evidence
and next steps (PRIVATE PAPER)

J2/01/20/53

Note on visit to Aberdeen PF office on 26 July          J2/01/20/57
Note of visit to Ayr PF office on 16 August J2/01/20/58
Note of visit to Stirling PF office on 22 August J2/01/20/59
Note of visit to Glasgow and Strathkelvin RPF office on 27
August (TO FOLLOW)

J2/01/20/60

Submissions re CO/PFS (MEMBERS ONLY – available in
Document Supply Centre or on the Committee’s webpage)—

Fergus Ewing MSP J2/01/20/1
APEX Trust Scotland J2/01/20/2
Mr and Mrs Charters J2/01/20/3
Scottish Campaign against Irresponsible Drivers (SCID) J2/01/20/4
Duncan McNeill MSP J2/01/20/5
SACRO J2/01/20/6
Society of Messengers-at-arms and Sheriff Officers J2/01/20/7
Air Accidents Investigation Branch J2/01/20/8
Shona Robison MSP J2/01/20/9
Shetland Islands Council J2/01/20/10
Crown Prosecution Service J2/01/20/11
North Ayrshire District Court J2/01/20/12
Orkney Islands Council J2/01/20/13
Cathy Jamieson MSP J2/01/20/14
Health and Safety Executive J2/01/20/15
Dundee City Council J2/01/20/16
Commission for Racial Equality J2/01/20/24
Scottish Women’s Aid J2/01/20/25
Law Society of Scotland J2/01/20/26
City of Edinburgh Council J2/01/20/36
Scottish Human Rights Centre (SHRC) J2/01/20/40
Renfrewshire Council J2/01/20/41
Driver and Vehicle Licensing Agency (DVLA) J2/01/20/43
Association of Chief Police Officers in Scotland (ACPOS) J2/01/20/44
HM Customs and Excise J2/01/20/45
Sheriffs’ Association (letter – not a submission) J2/01/20/51
Association of Scottish Police Superintendents J2/01/20/52

Papers for information circulated for the 20th meeting, 2001

HM Chief Inspector of Prisons for Scotland Annual Report
2000-2001 (MEMBERS ONLY – available in Document
Supply Centre or on the website
http://www.scotland.gov.uk/hmip)

J2/01/20/46

Letter of 25 July from SLAB re SLAB Annual Report 2000/01
(Annual Report not attached – available from Document

J2/01/20/47

http://www.scotland.gov.uk/hmip
http://www.slab.org.uk/


Supply Centre or on the website http://www.slab.org.uk)
Letter of 6 July from Glasgow Bar Association re Budget
Process 2002-3

J2/01/20/48

PE364 and PE334 – petitions from the Scottish Campaign
against Nuclear disarmament.
(The petitions have not yet been formally referred to the
Committee - if a member wishes the Committee to investigate
these petitions, please contact the Clerk by 10 September.  If
the Committee is interested in considering the petition, the
Public Petitions Committee will refer it to the Committee)

J2/01/20/49
J2/01/20/50

Item 5
Members may wish to refer to the Bill and accompanying documents which are
available at the following website: http://www.scottish.parliament.uk or from the
Document Supply Centre.

http://www.slab.org.uk/
http://www.scottish.parliament.uk/parl_bus/petitions/pe364.pdf
http://www.scottish.parliament.uk/parl_bus/petitions/pe334.pdf
http://www.scottish.parliament.uk/


JUSTICE 2 COMMITTEE

Papers tabled at the 20th Meeting, 2001 (Session 1)

Wednesday 4 September, 2001

I attach the following papers:

Agenda item 6

Submission from the Sheriffs’ Association J2/01/20/60*

Agenda item 7

Submission from East Dunbartonshire Council J2/01/20/61
Submission from Orkney Islands Council (revised to include
additional comments from the Criminal Justice Section)

J2/01/20/13
(revised)

*The note on the visit to Glasgow office (numbered J2/01/20/60 on the agenda) will
follow with the agenda papers for the meeting of 12 September.

4 September  2001                                Fiona Groves



J2/01/20/54
JUSTICE 2 COMMITTEE

The Gaming Act (Variation of Fees) (No.2) (Scotland) Order 2001 (SSI 2001/230)

Note by the Clerk
Background

The No.2 Order (attached) is being made in accordance with the powers conferred
on the Scottish Ministers by sections 48(5) and 51(4) of the Gaming Act 1969 (c.65),
as amended.

Although gaming is a reserved matter under Schedule 5 of the Scotland Act 1998,
subsections (3)(a) to (c) and (4) of section 48 of the Gaming Act 1968 were
transferred to the Scottish Ministers, by virtue of the Scotland Act 1998 (Transfer of
Functions to the Scottish Ministers etc) Order 1999.  The Scottish Ministers have the
function of making Orders to vary fees in relation to the grant, renewal and transfer of
gaming licences for casino and bingo clubs in Scotland.

In Scotland, local authority licensing boards are responsible for administering fees
and licences for casinos and bingo clubs.  All other fees are payable to the Gaming
Board for Great Britain, which recently undertook a review of administrative costs and
suggested an increase in fees to cover increasing liabilities.

The No.2 Order decreases the fees to be charged in relation to the grant and transfer
of casino licences (by approximately 25%) and increases the fees in relation to the
renewal of bingo licences (by 47%).  The Order substitutes some of the fees
previously specified in the Schedule to the Gaming Act (Variation of Fees) (Scotland)
Order 2001 (SSI 2001/83) (attached).  That Order increased fees payable to
licensing boards and was noted by the Committee on 28 March.  The No.2 Order
also makes consequential revocations of part of the Schedule to that Order.

The Executive Note (attached) states that the “changes in fees should more
accurately reflect the costs to local authority licensing boards in administering the
relevant controls”.  It is also stated that the changes have been made as a result of a
National Audit Office study of the Gaming Board.  The original Order, which was
delayed in being finalised, made changes to fees taking account of Gaming Board
recommendations made in 2000, and the No.2 Order reflects this year’s
recommendations.

Also attached is the Executive’s Regulatory Impact Assessment of the Order on
casinos and bingo clubs, which will meet the costs of the increased fees.  The Home
Office wrote to both the British Casino Association and British Bingo Association.
The latter expressed concern that some smaller bingo clubs might face a punitive
increase but the Executive concluded that the increase did not place an
unreasonable burden on businesses.

Subordinate Legislation Committee

The Subordinate Legislation Committee considered the No.2 Order on 19 June 2001
and agreed to raise points on the Order with the Executive.  The Committee was
concerned at the 47% increase in bingo licences renewal fees and agreed to ask for
an explanation.  The Executive responded by accepting that the increase was high
but reiterated that it was necessary in order to achieve full cost recovery in both the



casino and bingo sectors based on the Gaming Board’s estimates of the cost of each
service during 2001/2.  The National Audit Office’s study of the Gaming Board found
it had not been recovering the full costs of licensing in each sector, and cross-
subsidy between sectors had developed, resulting in the casino industry effectively
subsidising the bingo industry.  Staging of the increase had not been considered as
this would either have meant subsidy continuing or full costs not being recovered.
Both of those options were contrary to the NAO and House of Commons Public
Accounts Committee recommendations.

On 26 June, the Committee considered the Executive’s response but remained
concerned and agreed to draw the attention of the lead committee to the size of the
increase of fees as a policy matter.  An extract from the Committee’s Report,
(including the full text of the Executive’s response) is attached for information.

Procedure

The Justice 2 Committee has been designated lead Committee and is required to
report to the Parliament by 14 September 2001.

Under Rule 10.4, the instrument is subject to negative procedure - which means that
the Order remains in force unless the Parliament passes a resolution, not later than
40 days after the instrument is laid, calling for its annulment.  Any MSP may lodge a
motion seeking to annul such an instrument and, if such a motion is lodged, there
must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 11 June, came into force on 2 July, and is subject to
annulment under the Parliament’s standing orders until 19 September. In terms of
procedure, unless a motion for annulment is lodged, no further action by the
Committee is required.

29 August 2001 Clerk to the Committee



Extract from the Subordinate Legislation Committee’s 29th Report on
Subordinate Legislation

The Gaming Act (Variation of Fees) (No.2) (Scotland) Order 2001, (SSI
2001/230)

1. The Committee was concerned about the scale of the increase in fees for
bingo licences under the Order. The Committee therefore asked the Executive
for an explanation and also asked if, assuming that the fees had to be
increased, whether consideration had been given to staging the increases.

2. The Scottish Executive Justice Department replied that the overriding aim in
setting the fees for the grant, renewal and transfer of casino and bingo
licences is to ensure that the full cost of administering the licensing process is
met. The fees set in the Order are based on recommendations from the
Gaming Board for Great Britain. The Department's response is reproduced at
Appendix E.

3. The Department explained that the National Audit Office found in 2000 that
the full costs of licensing in each sector had not been recovered and that
cross subsidy between various sectors of the gaming industry had been
allowed to develop. In effect, the casino industry had been subsidising the
bingo industry. The Department accepts that the increase in the bingo licence
renewal fee is high. However, the Order amends the fees in order to achieve
full cost recovery in both the casino and bingo sectors based on the Gaming
Board’s estimates of the cost of each service during 2001/02, in line with NAO
recommendations.

4. A staged increase was not considered because either the casino industry
would have had to continue subsidising the bingo industry by accepting
staged reductions in the decreased fees for the grant or transfer of a casino
licence, or Scottish local authority licensing boards would have to accept not
achieving full cost recovery for carrying out their statutory duties. Both options
are contrary to the recommendations of the NAO and the Public Accounts
Committee.

5. The Committee notes the explanation provided by the Executive but remains
concerned, particularly at the scale and lack of staging of the increase in the
fees for the issue of bingo licences, which it considers might amount to an
unusual or unexpected use of the power. However, as the level of fees is a
matter of policy for the lead committee and the Parliament, the
Committee simply draws the attention of the Parliament and lead
committee to the Executive’s response as providing the explanation
requested.



APPENDIX E

The Gaming Act (Variation of Fees) (No.2) (Scotland) Order (SSI 2001/230)
On 19 June the Committee asked:

"The Committee notes that the increase in fees for bingo licences is very large and
asks for an explanation. The Committee also asks if staged increases were
considered."

The Scottish Executive Justice Department responds as follows:

1. The Scottish Executive’s overriding aim in setting the fees for the grant, renewal
and transfer of casino and bingo licences is to ensure that the full cost of
administering the licensing process is met. The fees set in the Order are based on
recommendations from the Gaming Board for Great Britain. Scottish local authority
licensing boards administer the licensing process in relation to the grant, renewal
and transfer of casino and bingo licences. If the fees set are too high, the licensing
boards will be gaining money from the casino and bingo industries. If they are too
low, licensing boards will be subsidising these industries.

2. The National Audit Office (NAO) published a study of the Gaming Board during
2000. As explained in the Executive Note the NAO study found that the Gaming
board had not been recovering the full costs of licensing in each sector and that
cross subsidy between various sectors of the gaming industry had been allowed to
develop. The casino industry had, in effect, been subsidising the bingo industry. The
NAO’s conclusions, endorsed by the Commons Public Accounts Committee, was
that there should be a more reliable basis for determining the cost of licensing and
that cross subsidy should be eliminated. Both the UK Government and the Scottish
Executive accepted these recommendations. The Scottish Executive accepts that
the increase in the bingo licence renewal fee is high. However, the Order amends
the fees in order to achieve full cost recovery in both the casino and bingo sectors
based on the Gaming Board’s estimates of the cost of each service during 2001/02,
in line with the NAO recommendations.

3. A staged increase was not considered. A staged increase would have meant one
of two things. Either the casino industry would have had to continue subsidising the
bingo industry by accepting staged reductions in the decreased fees for the grant or
transfer of a casino licence. Or, Scottish local authority licensing boards would have
to accept not achieving full cost recovery for carrying out their statutory duties. Both
options are contrary to the recommendations of the NAO and the Public Accounts
Committee.

Peter Begbie
Scottish Executive Justice Department
21 June 2001



J2/01/20/56
JUSTICE 2 COMMITTEE

Summary of responses to Sexual Offences (Procedure and Evidence)
(Scotland) Bill

Note by the Clerk

Oral evidence

The following are suggestions for oral evidence on the basis of the written evidence
received, as summarised below.

Provision of legal assistance to accused 
Public Defence Solicitors’ Office and/or Law Society of Scotland

Implications for police
ASPS and/or ACPOS

Impact on women (on the basis that most complainers have been women) 
Rape Crisis Network and/or Scottish Women’s Aid

Rights of accused 
SHRC and/or UK Men’s Movement

In light of research carried out in this field
Drs Burman and Jamieson

Members may wish to consider whether they wish to invite any other
individual/organisation.

Written evidence

Professor Peter Duff (J2/01/20/17)
• largely reflects the views submitted re consultation paper
• Questions advantage of making consent a special defence
• Success of restricting use of evidence will depend upon changing judicial

attitudes.
• Suggests using English doctrine of “similar facts” evidence, which would allow

use of relevant past convictions of the accused.

Association of Scottish Police Superintendents (J2/01/20/18)
• Aim of greater protection for victims of sexual offences “will principally be

achieved” by requiring accused to be legally represented throughout
proceedings.  “Fully support” accused being prevented from personally cross-
examining complainer.

• Only concern – list of “sexual offences” may exclude offences which do not have
an explicit sexual connotation such as stalking, which may be charged as breach
of the peace.

• Amended standard bail conditions will have implications for police enforcement.



• Welcome reforms to prevent “leading of irrelevant evidence” and discourage use
of evidence of “limited relevance” designed to undermine complainer’s credibility.

• More appropriate for police to warn accused of the requirement to be legally
represented when accused is charged, rather than at the time of arrest.  Failure
of police to warn should not be fatal to the prosecution of the case.

• Overall – the Bill should at the least “remove a potential disincentive” to report
such offences.

UK Men’s Movement (J2/01/20/19)
Cross-examination by accused
• Proposals are “deeply flawed, sexist and contrary to natural justice” and unlikely

to be compatible with ECHR and will probably be challenged.
• Concerned about double-standards - there is no anonymity of accused in rape

cases where a higher number of men are falsely accused of rape allegations than
cases where women are personally cross-examined by the accused.

• Bill interferes with the accused right to a fair trial.  A judge had commented that a
13 year-old complainer had had a “far less stringent” cross-examination than she
would have had by counsel.

• Any witnesses should be protected by the judge from improper and abusive
questioning.

• Media’s portrayal of a woman “being raped twice” is “emotive, simplistic and in
some instances utterly specious.”

• Why does the Bill not afford protection to victims of violent crime from cross-
examination by accused?

Restrictions as to evidence
• In a moment of self-defence, if accused of a serious violent assault or murder,

would the accused be prevented from questioning the character of the “bullying,
violent and racist” accusers?  Again, it should be for the judge to advise the jury
on value of the evidence.

Rape Counselling and Resource Centre (J2/01/20/20)
• est in 1987, has supported over 2000 women with less than 10% having reported

the sexual offences, and of that number 12% resulted in conviction.  Thus they
wish procedures to be improved.

• If victims could be more confident of not being subjected to further humiliation
and intimidation, they may be more inclined to report to police.  Possibility of
cross-examination by accused contributes to fears and so does the possibility of
using the complainer’s previous sexual behaviour as evidence.  Accused past
sexual behaviour and possible convictions are in admissible.

• Perhaps use of impartial expert witnesses could be introduced to explode some
of the myths associated with such crimes – often only witness is the victim, who
often freezes during attack but is unable to explain why.

• To have sex with a woman without her consent must still be an offence.  Victims
have indicated a pressure in court to prove resistance rather than accused
showing how he believed he had been given consent.

Association of Directors of Social Work (J2/01/20/21)
• Supports removal of personal conduct of defence here.



• Re-assured that sexual offences will include breach of the peace where a
substantial sexual element.

• Agrees with need for court to be able to appoint a solicitor
• Supports accused not being able to personally undertake precognition of

complainer.
• Agrees with amended bail conditions
• Believes Bill strikes right balance.

North Lanarkshire Council (J2/01/20/22)
• Agrees with the general intent and thinks it “a welcome step forward which will

help to prevent the humiliation or degradation of a complainer and promote the
effective giving of evidence.”

• Wonders whether it would be desirable to allow one change of solicitor?
• Prohibition on personal precognition of complainer welcomed.

Scottish Rape Crisis Network (J2/01/20/23)
• Fully support intent of Bill
• Responded to consultation saying only option was to require legal representation

of accused throughout trial.  Do not believe right of accused to a fair trial is
breached.

• Acknowledges few cases where accused personally conducted own defence but
trauma in these cases enough to justify legislating.  Impact of those cases in
potentially deterring women and children from reporting such cases gives further
weight.

• Supports move to make consent a special defence although do not believe this
will have a significant improvement on a woman’s experience but will know in
advance which defence will be used.

• Sexual history or sexual character evidence never relevant, although
understands legal difficulties in this approach.  Believes the model in the Bill will
have benefits though – welcomes restriction on evidence, the requirement to
weigh such evidence is significant.  Welcomes requirement to apply in writing,
stating why the evidence is to be considered relevant and that the court will have
to give reasons for allowing such evidence.

• Supports removal of Crown exemption and agrees their evidence should be
subject to the same scrutiny as defence evidence.

• Concern as to implementation of Bill.  Research has shown existing legislation is
not enforced as the responsibilities are not clear as to who is to enforce it.  The
Bill should mean that the sheriff or judge is responsible for ensuring legislative
procedures are followed.  The legislation will only be effective if its aims are
supported by those working within the legal establishment.   Training is essential
prior to the legislation being implemented and then on an ongoing basis.

• Significant need for monitoring the effectiveness of the legislation.

Fiona Raitt (J2/01/20/27)
• Warmly welcomes the Bill and its intent to regulate the difficult balance.
• Confident her views in response to the Consultation paper have been fairly

considered.  Responses show a clear division of those championing rights of
accused and rights of complainer.  Concern that those involved in the
implementation of the legislation are those who appear least persuaded of it.



• Requirement to give prior notice of defence of consent is positive as will protect
complainers without causing hardship to the accused but wishes summary cases
to be on the same basis as cases on indictment.

• Positive move to strengthen section 274, again by protecting complainers without
causing any prejudice to the accused.  Correct that “very often evidence of limited
probative value is introduced that is irrelevant.  A House of Lords decision
regarding similar English provisions has affirmed ECHR compatibility.  However,
is convinced that problems will continue by rules being broken, as identified in
research by Burman and Jamieson, but believes this could be addressed by
compulsory training for legal personnel and the judiciary.  The Crown might also
have a stronger onus to protect witnesses.

• “There is no doubt that the policy objective behind this Bill is compatible with …
ECHR.”  Rights of vulnerable witnesses have been recognised and rights of the
accused regarded as not absolute, with the public interest implicit in the right to a
fair trial.

James Chalmers (J2/01/20/28)
• Questions how the option in the Consultation Paper requiring the accused to be

legally represented was “less likely” to comply with ECHR than other options, is
now regarded by the Executive as ECHR compliant.  There is no explanation
offered in the Policy Memorandum.

• Questions the purpose of the provision requiring accused to give notice of
defence of consent.  In relation to summary procedure, the complainer is not
going to gain much.

Scottish Women’s Aid (J2/01/20/29)
• Collective view of SWA (network of 40 local groups).
• Executive is to be “commended for its initiative in this matter”.  The views of SWA

and other women’s organisations in response to the Consultation paper have
clearly been taken into account.

• “Wholeheartedly” supports the removal of personal conduct of defence by
accused.

• Supports court appointment of a solicitor and hope courts will be encouraged to
use the power.

• Supports ban on personal precognition of complainer by accused.
• In responding to the Consultation paper, SWA disagreed with the proposal that

consent be regarded as a special defence here, but now recognises the possible
advantages to the complainer.

• Sexual history and character of the complainer have “no relevance or probative
value whatsoever” but realise the legal difficulties by a complete ban so on
balance support the proposed amendments to section 274.  Presumes that
questioning to show the complainer as a prostitute or an associate will remain
inadmissible.

• Welcomes removal of Crown exemption from the restriction on questioning and
new requirement for applying in writing to be able to lead such evidence.  Glad
that the option for a “trial within a trial” has not been introduced.

• Executive requires to ensure effectiveness of the legislation.  “It is only when
prejudicial and uninformed attitudes change that the law can be applied in the
spirit in which it was intended.”



• Hope Executive will issue guidelines extending and encouraging use of sections
259, 260, 271 and 272 of the Criminal Procedure (Scotland) Act 1995.  Wish the
statutory definition of victims and witnesses considered to be vulnerable and
intimidated to be extended.

• Schedule – hope that the court’s right to appoint a solicitor will be effected to
allow the trial to follow without delay.  The number of pre-trial diets whereby an
accused dismisses his solicitor should be limited so as to prevent abuse.

Association of Chief Police Officers in Scotland (J2/01/20/30)
• Bill proposals are “a positive move in keeping with a victim centred approach”.

Balance between fairness to accused and protection of witnesses “undoubtedly in
need of amendment.”

• Concern that some offences that contain a sexual element, and may be charged
as Breach of the Peace, are excluded.

• Support restriction on evidence of character etc. and thinks it allows a balance in
proportion to allegations made.

• Should not be responsibility of police to advise accused upon arrest of the
prohibition of conducting their own defence.  If police are to give such a warning,
a standard form of words should be included in the Act.

Drs Burman and Jamieson (J2/01/20/31)
• Authors of research in this field
• Current legislation does not prohibit all evidence of bad character but only

evidence in relation to sexual matters, which is an omission that will be remedied
by the Bill.

• Welcome the specificity of the proposed exclusions of evidence.  Wording of Bill
much tighter and lays down clear principles.  Most significantly, the Bill requires a
weighing up of the relevance of such evidence.  Bill should provide a more robust
block against lines of questioning designed to be diversionary.

• Requirement to give notice in writing, in order to introduce prohibited evidence is
a very important aspect of the proposed new procedures.

• Very important that the judge/sheriff must also state relevance of evidence and
why considered admissible.

• Welcome more to give prior notice of defence of consent.
• Use of medical evidence about the complainer which does not relate to the

alleged sexual offence should be rendered inadmissible under the new “proper
administration of justice” test.

• Welcome prohibitions to apply to Crown as well as defence
• Existing legislation relies heavily on judicial discretion in terms of allowing

evidence at the application stage and also policing its use throughout the course
of the trial.  Bill offers clearer guidance.  There is scope for judicial training.

• Research shown judicial intervention during trials was rare and they tend to rely
on the Crown, which can lead to an enforcement gap.  The Bill is not explicit
about whose duty it is to enforce the legislation.

• Vital to conduct research into the interpretation of the Bill, if enacted, in order to
assess the effectiveness in restricting irrelevant and prejudicial sexual evidence.

• Welcomes prohibition on personal cross-examination of complainer by accused
• Issues not dealt with by the Bill include interpretations of what is regarded as

rape and what is not.



Equality Network (J2/01/20/32)
• Scottish network working to end discrimination against lesbian, gay, bisexual and

transgender people in Scotland.
• Welcome commitment to find the right balance.
• Have a specific problem “which will result in unfair treatment on grounds of

sexual orientation”.  An anomaly exists in the existing list of “sexual offences”.
This list includes “consensual non-private sexual acts between men” and
“consensual sodomy between men over the age of consent”, while the equivalent
between men and women or between two women are not included, as would be
charged as breach of the peace, which is not included in the list.  Such “offences”
between men are victimless and thus one party cannot be regarded as the
complainer and thus the existing procedural and evidential rules cannot have
effect.  However, to prohibit the accused in such cases conducting his own
defence would have an adverse impact.

• Wishes section 1 of the Bill to be amended accordingly.

Public Defence Solicitors Office (J2/01/20/33)
• Est. in 1998 as a 5-year pilot of a service of salaried defence solicitors.  To begin

with, those accused whose birthday fell in January or February would be
restricted to using a PDS if they wanted legal aid.  Thus PDSO has “experience
of a system of restricting client choice in criminal cases … ” although
acknowledge that its clients chose to be legally represented rather than conduct
their own defence.

• Accused persons view choice of solicitor as a fundamental issue for them.  The
solicitor/client relationship starts from a position of no confidence and lack of trust
with the result being that obtaining information and instructions is difficult in the
early stages.  Eventually they see it being in their own interests to co-operate.

• Becoming involved at a late stage made it difficult to prepare for trial and delay
resulted.

• Statistically, the restriction in choice has “had little or no discernible effect on
case outcomes.”

• Bill provisions will be required in a small minority of cases in reality.
• Those who do not wish to be legally represented often have mental health

problems.
• Sexual offences list includes offences relating to conduct of consenting males

and should be excluded in cases where there is no complainer to protect.
• “Substantial” should be defined when looking at offences which contain a

“substantial sexual element.”
• Should be power to appoint a solicitor at a trial diet.
• There should be guidance as to what a solicitor is to regard as “perverse

instructions”
• There should be a provision to allow a court-appointed solicitor to withdraw from

acting in extreme circumstances.
• Concerned about the new restrictions on evidence as believe existing law strikes

right balance – essential that Crown evidence can be properly tested.
• Compelling arguments to require solicitors undertaking such cases to have

undergone formal training in sensitive cross-examination of complainers,
particularly children.



Faculty of Advocates (draft) (J2/01/20/34) (Private paper)

Scottish Legal Aid Board (J2/01/20/35)
• comments relate to court-appointment of solicitor and the fact that legal aid

situation will be automatically granted in such circumstances.
• Only solicitors who are registered on the Criminal Legal Assistance Register with

SLAB are able to provide legal aid and advice and assistance in criminal matters.
• Sections of the Legal Aid (Scotland) Act 1986 will require amending, which

cannot be done by Regulations.
• The nature of the envisaged second duty solicitor scheme requires clarification,

particularly the levels of remuneration of the solicitor.
• Fixed Payments Regulations will require to be amended.
• Require a mechanism for if the court-appointed solicitor withdraws from acting.
• SLAB has the power withdraw criminal legal aid in certain circumstances, which

the Bill does not appear to acknowledge.
• Under the current legal aid rules, if a solicitor withdraws from acting (and there is

an existing grant of legal aid) SLAB requires to approve a change of solicitor in
relation to the further provision of legal aid, although the Bill provides for
automatic legal aid.

• Overall, tensions between the court’s powers and SLAB’s powers require to be
resolved.

Ms S Watson (J2/01/20/37)
• Very concerned about the public’s perception of motives of an accused who

conducts his own defence in sexual offences cases.  It would seem to make
sense for all accused to obtain legal expertise to assist them.

• Concerned that accused wish to carry out personal cross-examination because
legal experts are not sufficiently attempting to challenge the accusations.

• Seems unjust to exclude as evidence all reference to complainer’s character.
There could be a heavier sentence imposed on the accused, if convicted, if the
defence is “mud slinging.”

• In cases of child rape, defence should be able to lead evidence as to “possible
influence” of adults involved, such as the child’s parents and social worker.

Ms X (J2/01/20/38)
• If those accused of rape are to lose the right to personally cross-examine alleged

victims, all accused, regardless of the type of case, should also lose that right.
• Asks the question why accused end up conducting their own defence – ie full and

proper preparation by counsel before and during the trial is required and if this is
not done, accused feel it necessary to go ahead themselves or wish to object to
counsel’s tactics during the trial.  More accountability and a change in the
attitudes and approaches taken by the legal profession are required.

• Consideration should be given to the conduct of the complainer’s parents in child
sex abuse cases and whether the court should have the right to relevant
information about them.  The complainer is formally the child but often in reality
are the associated adults.

• Wishes to protect all innocent people, which may include those falsely accused of
sexual offences.  The right balance requires to be found.



• “Much of the answer may lie in the improved attitudes, conduct, administration
and ethos of our legal system and its servants.”

Scottish Human Rights Centre (J2/01/20/39)
• In response to the consultation paper, SHRC “expressed a fundamental concern

that imposing a lawyer on the accused was unnecessary and disproportionate.”
A requirement to have a lawyer to conduct the cross-examination of the
complainer would have sufficed.

• Imposition of counsel for the entirety of the trial unnecessarily infringes the rights
of the accused.  Concerned about no right to disengage a court-appointed
lawyer.

• At present, the judge or sheriff may prevent inappropriate questioning, including
questioning by a lawyer.  Hopes the Bill will provide further protection from
inappropriate questioning.

• Welcomes offences will include those of a sexual nature, but which might not be
prosecuted as such, e.g stalking.

• Disappointed there will not be a Code of Practice for the court-appointed lawyers.
• Agrees with prohibition of personal precognosing of complainer by accused.
• No objections to requirement to give notice of defence of consent
• Welcomes restrictions on evidence, as part of proper administration of justice.

Law Society of Scotland (J2/01/20/42)
• Recognises that witnesses are central to the criminal justice system.
• Interpretation of ECHR rights of the accused must be balanced with other ECHR

provisions when the interests of justice dictate.
• Judge has a duty to protect witnesses from harassment and intimidation and

prosecutors can intervene if accused engages upon inappropriate or irrelevant
questioning.

• Not convinced that the Bill strikes the balance and does not agree with the way in
which the policy objective is being implemented.

• In response to the consultation paper, the Society suggested an alternative
approach of a court-appointed lawyer (amicus curiae) to safeguard interests of
vulnerable witnesses.  This person would object to questions or line of
questioning by an unrepresented accused.

• Code of Conduct for Scottish Solicitors states that a solicitor has no authority to
act on a client’s behalf unless the client has given instructions.  There is a
contractual relationship and inadequate service can result in negligence claims
and/or disciplinary action.  The Bill however gives statutory authority to solicitors
to act where there are no instructions, inadequate instructions or perverse
instructions.  It is suggested in the Policy Memorandum that the non-statutory
code be amended but the Society thinks that specific provision is required in the
Bill as there is a substantial change in the solicitor/client relationship.

• Bill should be amended to state that the court-appointed solicitor is able to act
independently and exercise professional judgement and a code of conduct
should be established for such solicitors.  That solicitor should be exempt from
civil liability.

• Questions whether provisions may not be compatible with ECHR in that case law
has indicated provision of legal representation must be effective assistance.  It is
also well established that a right to a fair trial is absolute, ie that appointing a



solicitor for the full trial might be excessive, rather than just for the cross-
examination of the complainer.

• Sexual history evidence relating to the complainer may be relevant as to whether
the accused honestly believed that the complainer was consenting.

• Concern that in assessing the probative value of evidence, the judge may be
usurping the jury’s function.

• At present, if the defence wish to challenge the character of a Crown witness in
relation to any crime, notice of the intention must be given to the court, so victims
of all kinds are protected.

• Definition of proper administration of justice should be extended so as to make
specific reference to the accused right to a fair trial, as the equivalent Canadian
legislation does.

31 August 2001









J2/01/20/19

SUBMISSION FROM THE UK MEN’S MOVEMENT

These proposals are deeply flawed, sexist, and contrary to natural justice.

They are unlikely to be compatible under EHCR, and as such will certainly be
challenged in court.  This legislation would then have exactly the opposite effect for it
is intended. A rape accused, who in actuality was guilty, could walk free, justice
would be denied to the victim and to society. An innocent man could have his
defence against very serious charges impaired. There is also an underlying double-
standard in these proposals that makes nonsense of the Parliaments professed
dedication to equality.

In the Justice Committee’s consideration of the evidence submitted by Justice
Minister Wallace with regard to our Petition against False Rape Allegations, MSP
and experienced criminal justice QC Mr. Gordon Jackson mentioned this bill, and
contrasted Mr. Wallace’s activity to secure it’s progress in contrast to his hostility to
our proposals.

Mr Jackson said he was concerned about a double-standard, a concern that seems
to be fully justified by the ongoing politicisation of allegations of sexual offences.
Mr Jackson noted that the incidence of rape complainants, i.e. possibly real victims,
or possibly malicious liars, being cross-examined by the accused, i.e. perhaps a
rapist, perhaps an innocent man wrongly accused of a very serious crime, was about
once every five years. We gave evidence of two innocent men in Scotland who
committed suicide after false allegations in the space of only two years.

It is therefore very difficult to discount the notion that Mr Wallace considers one
woman’s discomfiture in the witness box every five years as being much more
important than two men brought to such despair as to kill themselves every two
years.

It is equally difficult to discount the idea that he is posturing to the women’s vote by
continuing to apply a very obvious, sexist and unjust double-standard to this emotive
judicial process, and thereby attempting to secure an unexamined, populist political
outcome in sexual offences trials rather than a properly examined judicial outcome.

As to the part of the bill that refers to stopping the right of the accused to personally
cross-examine a complainant, this interferes with the ancient right to confront one’s
accuser.

The first point to make is that, according to the lawyer’s dictum , " a man who
chooses to defend himself has a fool for a client" seems to have been validated by
recent events ; in the recent much- hyped rape trial when a 13 year-old complainer
was cross-examined by the accused, the judge remarked that the complainer had a
far less stringent examination than she would have had under competent counsel.



Certainly, any witness in any case should, and in our understanding normally is,
protected by the judge from improper and abusive questioning. This is obviously of
great importance when questioning children or young people, who may be
intimidated by the court’s pomp and circumstance, and certainly the best practice
must be found that will elicit evidence from the child, but without prejudicing the
accused’s right to a fair trial

Much has been made in the media about a woman "being "raped" twice" by having
to give evidence. This is emotive, simplistic and in some instances utterly specious.

Giving evidence may be an ordeal for some, for others it may vary from an anxious
nervousness to considerably less, for some it has the positive effect of catharsis.

Again the sexist double-standard creeps in. Is it "equal" to save a women (who may
or may not be a rape victim) from a possibly unpleasant experience that lasts for a
couple of days at most, at the expense of a (possibly innocent) man going to jail for
many years? More importantly, is it just?

We ask you to consider the following:

In some cases an actual rape victim may be harmed very little, physically and
psychologically , although some of course can be considerably harmed .

A man (or a woman or a child) may be subjected to a beating near to death, left
severely disabled, may witness the murder of family members, and yet they are not
spared from being cross examined by the accused, if the accused decides to
conduct his or her own defence, This is because justice demands that an accused,
who is innocent in the eyes of the law until proven guilty, be given all that is
necessary to mount a defence, or the result may well be justice denied.

If Mister Wallace is concerned for the ordeal faced by actual victims in giving
evidence, why has he not proposed that actual victims of extremely violent crime be
protected from cross-examination by the accused ?

In a society where we are all supposed to be equal, in a Parliament where all
proposed legislation is supposed to be "mainstreamed" for equality why is their a
special case made out for women, at the expense of possibly innocent men?

Could it be that Mr.Wallace is well aware that the justiciary and legal profession in
general would not countenance this, but that the feminist- inspired political and
media hysteria surrounding sexual charges will perhaps gain his proposals
favourable publicity before wiser counsels prevail?

Exactly the same arguments apply to the second part of the bill, questioning relating
to the character, conduct or condition of the complainer.

We ask you to consider this case of an assault.
Mr. Maboob Khan, of Dalhousie Street, Glasgow, was assaulted in his carry-out
restaurant in Yoker, Glasgow, by drunken thugs who were in the habit of hurling
racist and general abuse at him most Friday nights, and who threatened violence on



several occasions. As some members of the Justice Committee will be aware,
sometimes when people defend themselves against attack, they themselves are
sometimes charged with assault. This is particularly easy to do when a lone victim
complains, and when the actual assailant has more "friendly" witnesses (as the
police proceed on the balance of evidence).

If Mr Khan had been charged with the serious crime of attempted murder, would Mr
Wallace deny the right of Mr Khan to question the character ( bullying, violent and
racist) the conduct ( bullying, violent and racist) and condition (drunk and/or drugged)
of his accusers if he choose to conduct his own defence? Although a complainer in
an assault case may be all of these, but may still have been the innocent party,
these facts must be brought before the court for the court to decide their relevance.
It is telling, and again indicative of anti-male sexism, that alleged conduct, character
and condition are to be integral to the proposals by feminist groups to downgrade the
premeditated murder of a husband or partner to manslaughter, but they must not be
brought up when a woman alleges rape.

All of these (character, conduct and condition) are important to verify in any case in
order to weigh the evidence, but even more so in cases of the gravity of sexual
offences, as they carry heavy social and penal consequences. The judge will advise
the jury on their value as evidence, regulate the manner of the questioning to prevent
abuse, and the jury will, in possession of all the evidence decide the outcome.

Again, for us the conclusion is inescapable that Mr. Wallace has desires to secure
political rather than judicial outcomes to sexual offences trials for his own political
advantage.

This Bill, if enacted, will certainly be challenged, probably successfully, under ECHR,
the right to a fair and impartial hearing. and will have been a considerable waste of
parliamentary time and tax-payers money.

Yours sincerely,
George McAulay
Chairman
U.K. Men’s Movement.

27 July 2001
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J2/01/20/21

SUBMISSION FROM ASSOCIATION OF DIRECTORS OF SOCIAL WORK

Thank you for the opportunity to comment on the above Bill.

ADSW supports legislation which prevents the accused in a sexual offence case
from personally cross-examining the complainer and agrees that existing provision
restricting evidence being led in respect of the character and sexual history of the
complainer should no longer be legally acceptable.

Section 1
We support the prohibition of personal conduct of defence in cases of sexual
offences.

It is also re-assuring that Breach of the Peace will be included where a substantial
sexual element exists.  This has been one of the weaknesses of the Sex Offender
Act 1997.

Section 2
ADSW agrees on the need for a solicitor to be appointed by the Court in such cases.

Section 4
We support the proposal that accused persons cannot undertake precognition.

Section 5
ADSW agrees that as a condition of bail the accused should not communicate with
the complainer.

In conclusion, the Association of Directors of Social Work welcomes the protection of
the complainer as contained in the bill, whilst also ensuring the rights of the accused
arealso, considered.

Yours sincerely

Alan G Baird
(Manager) Criminal Justice Service
Dundee City Council
(On behalf of Association of Directors of Social Work)

15 August 2001



Letters/Sean/Sexual Offences – procedure and evidence

J2/01/20/22
SUBMISSION FROM NORTH LANARKSHIRE COUNCIL

North Lanarkshire Council would like to take the opportunity to comment on the above Bill
and accompanying documents.

Please note that we received the document requesting a response on the Bill from CoSLA
who advised that we respond directly to the Scottish Parliament’s Social Justice 2
Committee.  Our comments are as appended.

Yours sincerely,

Jim Dickie
Director of Social Work

APPENDIX

Sexual Offences (Procedure and Evidence) (Scotland) Bill

Whilst the Bill itself is clearly a rather technical document, North Lanarkshire Council is in
agreement with its general intent.

In particular

In Part I Section 288C sub section (3) of the Bill it is noted that a Solicitor appointed by the
Court is not susceptible to dismissal by the accused or obliged to comply with any
instructions by the accused to dismiss counsel.

Would it be desirable to allow the accused at least one change of Solicitor to account for,
for example, a personality clash?

The prohibition on an alleged sex offender personally precognoscing the complainer is
strongly welcomed.

In general the Bill is a welcome step forward which will help to prevent the humiliation or
degradation of a complainer and promote the effective giving of evidence.

15 August 2001



J2/01/20/23
SUBMISSION FROM SCOTTISH RAPE CRISIS NETWORK

In response to your letter of 5th July, Rape Crisis is delighted to give our views
on the above bill.

Rape Crisis fully supports the intent of the Bill, which is to lessen the distress
suffered, and improve the rights of, women complainers of sexual offences.
Overall, we feel that the bill has the potential to significantly improve the
experience of women survivors of sexual violence within the Scottish Criminal
Justice system.

We have structured our comments into the 3 areas that the bill tackles:

1. Prohibition of personal conduct of defence by alleged sex
offender/prohibition on alleged offender personally
precognoscing complainer (sections 1:5)

In our response to the consultation document preceding this bill, Rape Crisis
stated that requiring the accused to be legally represented throughout the trial
was the only option which would fully address the concerns around the
trauma experienced by the complainer at prospect or reality of being cross-
examined by the accused.  We are therefore pleased – and fully support – this
requirement forming part of the Bill.

We do not believe that implementing this requirement will in any way breach
the right of the accused to a fair trial.  What it will do is go some way to
protecting the human rights of women who display great courage in reporting
a crime of this nature.

To date, there have been few cases in Scotland where the accused has
personally conducted his own defence in a sexual offence trial.  The trauma
caused to the witnesses in these cases, however, is enough, in our view, to
justify legislating to protect any more women or children having to go through
this ordeal.  The impact of the cases where the accused has personally cross-
examined witnesses in potentially deterring women and children from
reporting a rape or sexual assault gives further weight to the position of the
Scottish Executive in legislating in this area.

We are also in full support of Section 4, which prohibits an alleged sex
offender personally precognoscing the complainer.

2. Notice of defence of consent (section 6)

Rape Crisis supports the move to make consent a special defence.  We do
not believe that this will significantly improve women’s experience within the
criminal justice system.  However, although consent is the defence in the
large majority of sexual offence trials, some women do not know, prior to the



court case, whether the defence will be consent or mistaken identity.  The
implementation of section 6 should mean that complainers will know in
advance which defence will be used, and can perhaps prepare themselves
emotionally for what this might mean.

Requiring the defence to give notice, before the first witness is shown, that
they plan to lead a defence of consent is of value.  We also welcome the
requirement that, should the accused try to lead this defence after the trial has
begun, they must first show cause as to why it was not introduced within the
timeframe outlined by the Section 6 of Bill.

3. Restrictions on evidence (sections 7 & 8)

Overall, we are supportive of the approach which the Executive has taken on
this issue.  Rape Crisis believes that sexual history or sexual character
evidence is never relevant in a rape trial unless it has forensic significance.
Our experience is that this type of evidence is led primarily to exploit potential
prejudices within the courtroom around women’s sexuality, and how women
should behave.  Although we would favour a complete ban on the introduction
of this type of evidence (with the exception of that with forensic significance),
we understand that this approach raises potential legal difficulties, as with the
recent challenge to Section 41 of the Youth Justice & Criminal Evidence Act in
England and Wales.

In the absence of a complete ban on the use of this type of evidence, we
believe that the model outlined in the bill under sections 7 & 8 could address
the concerns raised by Rape Crisis, and confirmed by the research published
in 1992 into the use of this type of evidence in sexual offence trials (Brown,
Burman & Jamieson).  The model outlined in the Sexual Offences Bill would,
in our view, have the following benefits:

§ The scope of the legislation is broader than that of the original provisions
in the 1985 Law reform (Miscellaneous Provisions) (Scotland) Act.  One of
the criticisms of our current legislation on this issue, as introduced in the
1985 Act, is that it fails to address the use by defence lawyers of more
subtle character attacks to discredit the complainer.  Rape Crisis therefore
very much welcomes the restrictions on evidence relating to sexual
offences being broadened out to address this issue, specifically in the
substituted section 274 (1) (a) & (d).

§ The introduction of a specific requirement that the relevance of such
evidence will need to be proved - a requirement which is possibly implicit
in the existing legislation but was never explicitly stated – should address
the problem of irrelevant evidence being introduced to mislead or confuse
juries.

§ The introduction in the legislation of a weighing exercise, where the value
of the evidence is to be weighed against any risk of prejudice, is
significant.  Our experience is that this type of evidence is often led with
the intention of distracting the jury from the real issues at hand.  We



particularly welcome the inclusion, in 275 (b) (i) of the recognition that the
need to protect a complainer’s dignity and privacy should comprise part of
the proper administration of justice.

§ One of the problems identified by the research (Brown, Burman &
Jamieson, 1992) with the existing legislation is that evidence which was
being admitted to the court was of the type which the legislation aimed to
exclude.  Formalising the process by which such evidence can be
introduced, that is requiring the prosecution or defence to make a written
application stating what evidence they are seeking to introduce, and why it
is considered relevant, should go some way to addressing the problem
outlined above.  We also very much welcome the requirement, outlined in
section 275 (8), that the court gives reasons in writing as to why, when
such evidence is allowed, that it is considered relevant.  We believe that
this formalising of the process for applying to introduce, and making
decisions on, sexual history evidence, is essential if the aims of this bill are
to be achieved.

§ Rape Crisis fully supports the removal of the Crown exemption regarding
the introduction of sexual history and sexual character evidence.  We
believe the introduction by the Crown of this type of evidence should be
subject to the same scrutiny with regard to relevance and risk of prejudice
as that of the defence.

We are concerned, however, about what will happen if the proposed
legislation is not followed, that is if the defence or prosecution introduce the
type of evidence covered by the Bill without making a formal application.  This
was found to be a problem with the implementation of the existing legislation
on the use of sexual history and sexual character evidence.  The 1992
research (Brown, Burman & Jamieson) found that out of cases studied where
sexual history and sexual character evidence had been introduced, in 32% of
cases this was done without applying to the judge for permission to do so, that
is that the legislation was not being followed.  The research also identified a
danger that neither the prosecution or presiding judge/sheriff will enforce the
legislation i.e. object when such evidence is being introduced without
following the procedures outlined in the legislation, each seeing it as the
responsibility of the other.  The removal of the Crown exemption from
introducing such evidence should mean that the responsibility clearly lies with
the Sheriff or Judge for ensuring that legislative procedures are followed.

This raises the wider issue of the context in which this legislation will be
implemented.  Legislation, however good, will only be effective if its aims are
supported by those working within the legal establishment.  We are not
convinced that there is a consensus within the legal profession, including the
judiciary, on when a woman’s sexual history may be relevant within a sexual
offence trial.

The provisions contained in the Sexual Offences Bill do give a considerable
amount of discretion to judges and sheriffs, Section 8 of the bill not
withstanding, in determining relevance.  We are concerned about the possible



likelihood of inconsistent judgements on admissibility of evidence continuing
to be made under the new legislation.

With due respect to the legal profession, prejudicial attitudes towards
women’s sexuality, and towards women who have been raped, are pervasive
throughout our society, and it would be startling should the legal profession be
somehow exempt from this.  We view it as essential that training which
addresses attitudinal issues be carried out within the legal profession, prior to
the legislation being implemented and then on an ongoing basis.

There is a clear and significant need for structures being built into the
implementation of this Bill to monitor the effectiveness of the legislation.  The
research which was published by the Scottish Office in 1992 (Brown, Burman
& Jamieson) identified very real and serious concerns about the effectiveness
of the current legislation relating to the use of sexual history and sexual
character evidence in sexual offence trials, yet it has taken a further 9 years
for any action to be taken to address these concerns.  We view it as essential
that any new legislation is monitored and reviewed in relation to assessing
how effective such legislation is in addressing its aims.

In summary, Rape Crisis is pleased to give its broad support to the Sexual
Offences (Procedure and Evidence) (Scotland) Bill.  We hope that our
comments and also our concerns are useful in facilitating the progress of the
Bill.  We applaud the commitment that the Scottish Executive and Scottish
Parliament has shown in trying to address the very serious concerns about
how our criminal justice system responds to women complainers of sexual
violence.  We see the Sexual Offences Bill as representing a significant
beginning in addressing these concerns, and to ensuring that women who
have been raped or assaulted can have confidence in our justice system.

We would be happy to discuss any of the points raised, or to provide any
further information as required.

Yours sincerely,
Sandy Brindley
On behalf of the Scottish Rape Crisis Network

15 August 2001



J2/01/20/27
SUBMISSION FROM FIONA RAITT, UNIVERSITY OF DUNDEE

I warmly welcome this Bill and its attempt to regulate the difficult balance between
the rights of an accused charged with rape or other sexual offences and the rights of
complainers to give their testimony freely and without fear of intimidation or
humiliation in the witness box.  The balance between these two competing interests
was evident in the responses to the Scottish Executive’s consultation document
Redressing the Balance: Cross-examination in Rape and Sexual Offence Trials, and
is addressed in the Policy Memorandum accompanying the Bill.

In my view, subject to some reservations expressed below, the Bill meets many of
the concerns expressed by respondents to Redressing the Balance.  I was one of
those respondents to that consultation document and I feel confident my views have
been fairly considered in the preparation of the Policy Memorandum and the Bill.  It
is interesting however to note that there appears to be a fairly clear division between
those who might champion the rights of complainers, as opposed to those who are
more concerned that the rights of the accused are under threat. That raises some
concerns that those most involved with the implementation of the legislation, namely
the legal profession and some individual judges are those who appear least
persuaded of the need for it.

As I welcome and broadly support the provisions of the Bill, in the interests of brevity,
I am confining my comments to those aspects of the Bill which I anticipate may
cause difficulty.

Clause 6 – Accused to give notice of defence of consent
The introduction of a requirement to give prior notice of the defence of consent is a
positive move to protect complainers that will cause no hardship to accused persons.
However, the limited notice expected of an accused in a summary prosecution (i.e.
only requiring to give notice before the first witness is sworn) considerably dilutes the
impact of the change.  I accept that sexual offences prosecuted summarily are of
necessity less serious, but they still involve complainers who are particularly
vulnerable to fears regarding the forthcoming trial at which they are to be a witness.
If these complainers do not know until the last moment that a defence of consent is
being pled, then their fears cannot be allayed.  I accept that special defences do not
normally require to be notified to the prosecution in summary cases until the first
witness is sworn, but I believe there is a case to be made for making an exception of
the defence of consent.  This can be justified because in other special defences it is
unlikely that there will be a complainer facing the same degree of vulnerability as that
in rape and sexual offence cases.  My preference would therefore be for prior notice
in summary cases to be on the same basis as cases on indictment.

Clause 7 – Restrictions on evidence relating to sexual offences
The strengthening of the current provisions in section 274 are again a positive move
in the direction of protecting complainers without causing any prejudice to the
accused.  As the Policy Memorandum correctly observes, very often evidence of
limited probative value is introduced that is irrelevant.  The more detailed guidance
given in the new section 274 should assist in focusing the exercise of judicial
discretion.  However, I remain concerned that the problems identified in the Scottish
Office Central Research Unit report, Sexual History and Sexual Character Evidence



in Scottish Sexual Offence Trials by Brown, Burman and Jamieson, will continue.
Brown and her colleagues made three significant findings:
Despite the existence of rules restricting sexual character evidence, the rules were
not being followed and that these breaches were occurring on the part of both the
defence and the prosecution.
That despite the rules subtle character attacks frequently occurred.
Even if the rules were followed the general policy aim was not achieved.

These findings beg the question of whether simply tightening the rules will
necessarily lead to closer adherence to the rules, and to the abolition of subtle
character attacks. This potential weakness in the reform might be best addressed by
compulsory training of prosecutors and the judiciary.  It should be noted that judicial
training is much more extensive in other jurisdictions where rape shield legislation
has been introduced, namely England, Canada and the United States.

Separately, difficulties are predictable in regard to the new section 274(1)(c) that
attempts to impose temporal limitations as to when evidence of sexual behaviour
might be introduced in court.  This is an issue that arose in the recent House of
Lords decision in R  v. A [2001] UK HL 25.  Although this case was interpreting
English provisions contained in the Youth, Justice & Criminal Evidence Act 1999,
there is similarity between the two sets of provisions. In this Bill difficulties are likely
to arise with a definition of sexual behaviour “shortly before” and “shortly after” the
alleged offence.  Does “shortly” refer to minutes, hours or days?  While this will
ultimately have to be left to judicial discretion, given the infinite variety of
circumstances that could arise, some guidance on interpretation would be beneficial.
For example, presumably “shortly” should refer to a period of minutes or hours, but
only exceptionally more than hours.

Clause 8 – Exception to restrictions under Section 274 of 1995 Act
This is an important amendment to strengthen existing legislation. My only
reservation is that once again it vests considerable discretion in the judiciary,
whereas experience and the published research has shown that judicial
interpretation of such provisions does not always strike an appropriate balance
between the competing rights of an accused and a complainer.
It appears to be the trial judge who is charged with ensuring that there is appropriate
protection of a complainer’s dignity and privacy (section 275(2)(b)(i)), but what
precisely is the role of the Crown?  As noted above, the Brown study suggested that
prosecutors were not particularly prompt at noticing or objecting to breaches of the
sexual character evidence.  How can we be sure the position will change?  This
again may require obligatory training for legal personnel and the judiciary.  It is
symptomatic of a situation where there is no clear legal representation provided for
the complainer.  That said, the provisions in sub-sections (3) to (10) ought to go
some way towards ameliorating the deficiency of lack of legal representation for the
complainer and place a stronger onus on the Crown to protect the witness.

Implications from European Convention of Human Rights
There is no doubt that the policy objective behind this Bill is compatible with the
ethos of the European Convention on Human Rights.  The European Court of
Human Rights has not been slow to recognise the rights of vulnerable witnesses,
and has recognised that the rights of an accused are not absolute and that there are
competing public interests implicit within Article 6, the right to a fair trial.  The rights



of witnesses to have protection from the court has been canvassed and considered
in a number of cases, see in particular Doorson v. Netherlands (1996) 23 EHRR 330
and Baegen v. Netherlands Judgement of 26 Oct. 1995, Series A. No. 327-B (Applic.
No. 16696/90).

Debates over this new legislation will benefit from the House of Lords decision in R
v. A [2001] UKHL 25.  In particular the opinion of Lord Hope, the former Lord Justice
General for Scotland, provides some valuable insight as to how the courts might
interpret Scottish provisions.  The Scottish Parliament can draw considerable
comfort from the fact that the House of Lords affirmed that the similar English
provisions were compatible with Convention rights, and that the protection of
complainers from intimidating treatment in court was a legitimate objective for the
Westminster Parliament, as was limiting judicial discretion.

15 August 2001



J2/01/20/28

SUBMISSION FROM JAMES CHALMERS, UNIVERSITY OF ABERDEEN

Thank you for your letter of the 5th July 2001 regarding the above Bill.  I would
wish to confine my observations to clauses 1 and 6, as noted below.  I have
referred to the complainer as “she” and the accused as “he” in the following
text for the purposes of readability only.  Please do not hesitate to contact me
with any questions you may have.

Clause 1: Prohibition of personal conduct of defence in cases of certain
sexual offences
The Executive has opted for the option of requiring the accused to be legally
represented throughout the trial (Option 3 in Redressing the Balance).  The
Executive originally asserted that this was “less likely” than other options to be
compliant with the ECHR (Redressing the Balance, para 48 and Report on
Responses to Consultation, para 17).  Given this, it is surprising that the
Executive now asserts that the Bill is compliant with the ECHR (Policy
Memorandum, para 50) without acknowledging justifying the change in
stance.

As the ECHR issue may be raised again by opponents of the Bill at this stage,
I would wish to reiterate that the fears expressed in Redressing the Balance
as to the compatibility of this option with the ECHR were incorrect and based
on a misreading of one particular decision of the European Court of Human
Rights.  This was explained at length in the Aberdeen University response to
the consultation paper and an article in the Scots Law Times (2001 SLT
(News) 1).  This was not acknowledged in the Report on Responses to
Consultation, which continued to state that Option 3 presented difficulties in
light of the ECHR.

It is clear from the “paper trail” that the Executive has changed its views on
the ECHR issue involved, but at no point has the Executive either (a)
acknowledged that it has changed its views or (b) indicated why.  This is
unfortunate and is likely to mislead those who read the relevant
documentation into thinking there might, in fact, be an ECHR difficulty with the
legislation when this is not the case.  It is to be hoped that this is not due to
the Executive being unwilling to admit that the ECHR claims made on this
point in Redressing the Balance were incorrect.

Clause 6: Accused to give notice of defence of consent
I have some difficulty with this provision.  The Executive’s rationale for making
consent a special defence is that “the complainer should be clear in advance
that consent, and therefore her own behaviour, is to be the main issue”
(Report on Responses to Consultation, para 59).  That is all very well, but
defences are intimated to the Crown, not the complainer.  In solemn
procedure, the Crown could communicate the intimation of this defence to the
complainer (as 10 clear days notice is required) - but in summary procedure,
clause 6(2) only requires notice to be given “before the first witness is sworn”.
Given that the first witness for the prosecution may well be the complainer



herself, this procedure is hardly going to give the complainer much (if any)
“advance notice” of a line of questioning regarding this point.
In other words, clause 6(1) (solemn procedure) is of limited value (particularly
given that consent is rarely, if ever, a surprise line of defence).  I have no
great objection to it, but I wonder about the utility of introducing another
procedural hoop into the Criminal Procedure (Scotland) Act unless it is going
to serve some purpose.  It is unlikely to make the experience of a complainer
in a sexual offence trial any less unpleasant and is probably only a distraction
from more important issues.  Clause 6(2) (summary procedure), because of
the length of the notice requirement, cannot achieve its goal and should either
be amended or excised.

15 August 2001











J2/01/20/30

SUBMISSION FROM THE ASSOCIATION OF CHIEF POLICE OFFICERS IN
SCOTLAND (ACPOS)

I refer to your letter dated 5th July, 2001, regarding the above which has been
considered by members of the Crime Standing Committee.

Members of the Association agree that the balance between fairness to an accused
and protection for witnesses within the Criminal Justice System is of paramount
importance and that the current practice of allowing an accused the unconditional or
unrestricted opportunity to cross examine a witness is undoubtedly in need of
amendment.  To that end, we support the proposals in this regard which can only be
viewed as a positive move in keeping with a victim centred approach.

Some concern was expressed that whilst it is intended that all persons accused of
those offences, as prescribed under the new Section 288C(2) of the Criminal
Procedures (Scotland) Act 1995, will be precluded from conducting personal cross
examination of a complainer, it is of concern that some offences that contain a sexual
element, and may be charged as a Breach of the Peace, are excluded from the list.

We support the restriction on the evidence of the character, conduct or condition of
the complainer as part of the necessary process of cross examining.  This we feel
does not advocate the removal of this part of the evidence in its entirety but allows a
balance to be found in proportion to the criminal allegations being made.

As you are aware, Section 17 on the Schedule states that persons accused of sexual
offences, upon arrest, should immediately be advised of their restriction to conduct
their own defence.  Although Sub-Section 2 states that failure to comply with this does
not affect the validity or lawfulness of the arrest, it is felt that it should not be the
responsibility of the police to make such intimations.

Members feel that should the police be required to so inform an accused person then
a standard form of words to be used should be included in this Act to prevent
misinterpretation.

I trust the foregoing is of assistance.

Yours sincerely,
(Sir Roy Cameron)
Chief Constable
Hon. Secretary

16 August 2001



J2/01/20/31

SUBMISSION FROM DR MICHELE BURMAN, UNIVERSITY OF GLASGOW
AND DR LYNN JAMIESON, UNIVERSITY OF EDINBURGH

We believe that the Sexual Offences (Procedure and Evidence) (Scotland) Bill
offers the possibility of significantly improving the protection of complainers
from intrusive and embarrassing questions of little or no direct relevance to
the facts. We broadly welcome the provisions contained in the Bill and the
spirit in which they were drafted. Sections 6 'Notice of defence of consent' and
7 & 8, 'Restrictions on evidence' largely remove weaknesses identified by our
research (Brown, Burman & Jamieson, 1992; 1993) into the current ‘shield’
legislation designed to protect complainers from questions about sexual
history and sexual character (initially added to the Criminal Procedure
(Scotland) Act 1975 ss. 141 and 346, as inserted by the Law Reform
(Miscellaneous Provisions)  (Scotland) Act 1985 s 36, and now contained in
the Criminal Procedure (Scotland) Act 1995).

Restricting the use of ‘bad’ character
Despite the recommendations of the Scottish Law Commission (1983, para
5.3, p14) the current legislation does not prohibit all evidence of bad character
but only that 'in relation to sexual matters' along with prohibitions on evidence
of prostitution and of sexual behaviour 'not forming part of the subject matter
of the charge'. This is an omission that will be remedied by the proposed
legislation. As noted in response to Redressing the Balance, our research
documented instances in which a whole range of character evidence, for
example, having a tattoo, swearing, being a single mother, were used as a
part of a battery of suggestions of general bad character, used to imply bad
sexual character, and also someone who was  'likely to consent' and 'liable to
be a liar'. Moreover, our research suggested that some practitioners continued
to see any bad character evidence as relevant to both the complainer's
credibility, that is her truthfulness as a witness, and her likelihood to consent,
in contradiction to the thinking behind attempts at excluding sexual history and
sexual character evidence. The proposed procedures requiring written
submissions and written determinations on the use, relevance and
admissibility of such evidence will be very important in helping to establish the
repudiation of an indiscriminate link between 'bad character' and honesty and
between 'bad character' and consent.

Sharpened focus on relevance and prejudice
Although still set out in terms of a set of exclusions and exceptions to the
exclusions, the wording of the proposed new legislation is much tighter and
lays down clear principles. Our research showed that all of the widely drafted
exception clauses proved highly elastic, particularly the ‘interests of justice’
exception and so we welcome the specificity of the proposed exceptions.
Perhaps most significantly, the new Bill requires a weighing up of the
relevance of such questioning against the prejudice that it might invoke, and
gives guidance on admissibility. The key problem, identified by our research,
was that the legislation gave little leeway for the probative value of the
evidence to be considered and weighed against its potentially prejudicial



effects. Lines of questioning which were justified as tests of the credibility of
the complainer often became attacks suggesting a person of bad character or
sexual character and sometimes also explicitly suggesting a tendency to
consent to sexual acts.

Limiting the scope for diverting attention away from key issues
Such lines of questioning also had the potential for diverting attention away
from the key issues under determination in the trial. The proposed legislation
should provide a much more robust block against lines of questioning that are
diversionary. Among the defence lawyers and advocates we interviewed at
the end of the 1980s and early 1990’s, some admitted to diverting and
confusing juries by 'throwing a smoke screen of immorality around the
complainer' and the use of ‘red herrings’ (Brown et al, 1992; 1993). The
exception clauses of the existing legislation are open to use for such
diversionary purposes. We welcome the fact that the proposed legislation
specifies that relevance is to be measured in terms of specific occurrences or
facts that are the issues to be proved by the prosecutor and prejudice to the
proper administration of justice includes denial of appropriate protection of the
complainer's dignity and privacy. The laying down of these general principles
should prevent opportunist use of exclusionary clauses by the defence in
order to 'throw a smoke screen of immorality around the complainer' and
divert juries from the key issues of the case. It should provide a basis for
judgements rooted in considerations of justice.

The submission of written applications
The requirement of a written notice of a written submission to introduce
prohibited evidence in advance of the trial, specifying the scope and nature of
the evidence sought, the reasons for introducing such evidence, its proposed
relevance and the inferences that will be drawn from it, strikes us as very
important aspect of the proposed new procedures. This will allow proper
scrutiny of relevance and possible prejudice rather than the often cursory and
unchallenging exploration of the likely line of questioning that takes place
under current procedures. In terms of creating open, understood and
debatable rules of admissibility, it also very important that the judge/sheriff
must also state the relevance of the evidence and why it is considered
admissible, as well as give some general direction as to the limits of
questioning.  This requirement to examine relevance and prejudice should
result in much of the currently admitted sexual history and sexual character
evidence being curbed. For this to be done at such an early stage in the
proceedings will also allow all to be clear about the nature of the defence and
what this may involve for the complainer in the course of the trial.

Advance notice of a defence of consent
We welcome the move to give prior notice of a defence of consent, which
brings this defence into line with other special defences.

Protecting the complainer’s privacy and dignity
The status of the complainer’s medical report, and the opportunist use of
(medical, gynaecological) information taken from that report as a means of
cross-examination, and its implications for the dignity of the complainer was



highlighted in our research  (Brown et al, 1993).  For example, in one case,
involving a young teenage complainer, the defence brought an application to
test her credibility having noted the absence of a hymen in the medical report
and arguing this contradicted her affirmative answer to the question 'Was this
the first time that anything like this had happened to you'. He subsequently
asked a series of questions about virginity, beginning with questions about
masturbation, sanitary protection, vaginal discharge, watching videos, and
culminating with questions about her making up stories 'to explain why she
was not a virgin'. In other cases, information about past pregnancies and
terminations, and contraceptive histories was used to test credibility. Under
the new Bill, the court is required to consider, as part of a ‘proper
administration of justice’ test (s275(1) (c)), protection of the dignity and
privacy of the complainer and the need to prevent a jury’s attention  becoming
diverted from key issues. The use of medical evidence about the complainer
which does not relate directly to the alleged sexual offence should thus be
rendered inadmissible, and this is to be welcomed.

Prohibitions applying to the Crown
We welcome the fact that the prohibitions apply to the Crown as well as to the
defence. While our research did not suggest that the Crown were a major
source of introducing sexual history and sexual character evidence, it did find
a number of instances that lend support to abolishing Crown exemption from
the prohibition on introducing such evidence.

Judicial discretion
The existing legislation relies heavily on judicial discretion in terms of allowing
evidence at the application stage and also policing its use throughout the
course of the trial. Currently, there is no clear guidance available. The Bill
offers clearer guidance, and the opportunity for a greater degree of focus,
whilst still retaining the use of discretion.  We welcome the provision of clearer
guidance, as our research found a lack of consensus concerning when sexual
history and sexual character evidence are relevant. However, because of this
lack of consensus, we believe that consistent judgements of admissibility are
unlikely, even if relevance to key issues in the trial are used as a test.
Moreover, our research did reveal a view which persists in deeming as
relevant to credibility and/or to consent, all of the types of sexual history and
sexual character evidence which the ‘shield’ legislation sought to exclude,
thus undermining the spirit of the legislation and its fundamental principles.
The experience of the current ‘shield’ legislation suggests that the potential
effect of provisions restricting the use of sexual history and character
evidence will be dissipated if legal practitioners are not convinced of the case
for reform.  We therefore believe that there is scope for judicial training in
relation to the legislation and gender issues in sexual offence trials, along the
lines of that found in other jurisdictions e.g. Canada, South Africa.

Upholding and enforcing the legislation
Our research also showed that judicial intervention in the course of the trial is
rare, and they tend to rely on the Crown (who, in turn, do not feel it is their role
to object), which can lead to an enforcement gap in terms of the balance of
responsibility for policing the use of sexual evidence. So, for example,



evidence allowed as a result of an application in one form can, later in the trial
undergo a shift in connotation and take on the form of evidence that the
legislation aims to exclude, or evidence can stray beyond the bounds outlined
in the application. The new Bill is not explicit about whose duty it is to enforce
the legislation, and this may adversely affect the underlying intention.

The need for monitoring and research
If the Sexual Offences (Procedure and Evidence) (Scotland) Bill becomes law,
sections 6-8 are likely to be invoked most frequently, and are arguably the
sections which will have the greatest potential effect. They deal with a
complex, but widespread problem.  Our research showed that sexual history
or sexual character evidence was being introduced in about half of sexual
offence cases involving juries (Brown et al, 1993). There were examples of
such evidence being introduced across the whole spectrum of sexual
offences, but it was particularly common in rape related offences and in age
related offences (both homosexual and heterosexual).  In summary cases, it
was much less frequent but not unknown. While it is impossible to know the
effect of such evidence on the outcome of a trial, it seems likely that a high
rate of admission of such evidence is an important factor in the low conviction
rate for rape and other serious sexual offences. Should the proposals
contained within the Bill be enacted, then, in our view, it would be vital to
conduct research into their interpretation and use within the Scottish courts, in
order to assess their effectiveness in restricting irrelevant and prejudicial
sexual evidence.

Personal cross-examination by the accused
The Executive appears to have taken the proposed prohibition on personal
cross-examination as a matter of principle. Women’s groups and academic
researchers have long pointed to the ordeal of the witness box as adding a
further level of ‘secondary victimisation’ to the complainer’s experience (see,
e.g. Chambers & Millar, 1986; Adler, 1987, Brown et al, 1993; Lees, 1996)
and also being a strong factor in women’s reluctance to report sexual assault.
The number of cases where the accused has conducted his own cross-
examination have been small but very high-profile. The possibility of witness
box confrontations in which complainers face the humiliation and
embarrassment of submitting to questioning about intimate matters by the
person accused of attacking them may have heightened dread of giving
evidence and the reluctance of complainers to come forward. Hence the
proposed prohibition on the personal conduct of cross-examination by the
accused is to be welcomed.

Issues that are not tackled by the Bill
The are a number of issues beyond the scope of this Bill that we hope are
being considered by other routes. One is the affirmation in Scots law of the
view that a man has not committed rape if he believes a woman consents,
even if that belief is unreasonable. While the 'mistaken belief in consent'
defence is rarely used in practice, the fact that such a position was upheld by
three Scots judges in the 1990s does not incite confidence in the ability of the
courts to protect the interest of victims. Similarly, the fact that the charge of
clandestine injury remains the appropriate charge if a woman is unconscious



does not indicate a system determinedly protecting women. Cases of
'clandestine injury' are very uncommon but the legal denial of rape in such
cases remains deeply problematic. The notion that it is necessary to show an
active will that has been overcome before rape can be acknowledged helps to
privilege the use of physical force on the part of the man and the use of
physical resistance on the part of the woman as the only 'real' form of rape.
This is a view that seemed to be endorsed by Lord Abernethy in the case of
Edward Watt.
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J2/01/20/32
SUBMISSION FROM EQUALITY NETWORK

The Equality Network is the Scottish network of groups and individuals working for
an end to discrimination against lesbian, gay, bisexual and transgender (LGBT)
people in Scotland.

We welcome this opportunity to give evidence on the Sexual Offences (Procedure
and Evidence) (Scotland) Bill. We also welcome the commitment of the Scottish
Executive to finding the right balance between the protection of the complainer in
sexual offences trials, and the right of the accused to a fair trial. We do not wish to
comment on the detail of the way in which this Bill addresses that balance.

We do however wish to raise a specific problem with the Bill as introduced, which will
result in unfair treatment on grounds of sexual orientation, and which, unless
remedied, conflicts with the Executive and Parliament’s commitments to equal
opportunities on grounds of, inter alia, sexual orientation. The problem is simple to
remedy, needing only very minor amendments. It relates to the list of sexual offences
to which the Bill applies, set out in section 1 of the Bill.

Sexual offences to which the Bill applies (section 1 of the Bill)

Section 1 of the Bill inserts a new section 288C into the Criminal Procedure
(Scotland) Act 1995 (CP(S)A), which includes a list of the sexual offences to which
the provisions of the Bill apply. The list is taken from the existing section 274 of the
CP(S)A (which section 7 of the current Bill replaces), and unfortunately, as a result, it
perpetuates, and significantly exacerbates the effect of, an anomaly in the existing
section 274.

The anomaly relates to the range of ‘homosexual offences’ included in the list. All
offences under section 13(5) of the Criminal Law (Consolidation) (Scotland) Act 1995
(CL(C)(S)A) are included. However, section 13(5) covers three very different
offences, set out in paragraphs (a), (b) and (c) of that subsection.

Paragraph (b) offences are sexual acts between men without the consent of the
other party/parties; in other words they are sexual assaults. The equivalent
heterosexual offence is an indecent assault. Paragraph (c) offences are offences
committed against a boy under 16. The equivalent statutory heterosexual offences
would be offences under sections 5 and 6 of the CL(C)(S)A. Clearly paragraph (b)
and (c) offences are serious sexual offences and should be included in the list of
offences in the new section 288C.

However, offences under paragraph (a) of section 13(5) of the CL(C)(S)A are of a
very different nature. These are ‘victimless’ offences. They involve consensual
sexual acts between men that are offences only because they did not take place in
private. Typically, this might be sexual activity between two men in the bushes of a
park after dark, or perhaps in a parked car. There are few prosecutions, and the
penalty would be a small fine.

The equivalent heterosexual activity is not a ‘sexual offence’ (in terms of the existing
CP(S)A section 274), but would be charged as a breach of the peace. Breach of the
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peace is not included in the list of offences in the new section 288C or the existing
section 274 of the CP(S)A.

Including consensual non-private sexual acts between men in the list of sexual
offences covered by this Bill, while not including such acts between men and
women, or between two women, is clear discrimination on grounds of sexual
orientation. It appears to have originally arisen accidentally, because of the unusual
way in which section 13 of the CL(C)(S)A combines very different offences into the
single subsection (5).

This raises the question of why this discrimination has not caused a problem already,
since the same discrimination has existed for some years in section 274 of the
CP(S)A 1995. The answer is that that section only affects trial evidence relating to
the complainer in a trial, defined in section 274(3) as “the person against whom the
offence … is alleged to have been committed”. In prosecutions of men for
consensual sex other than in private, there is no complainer. The offences are truly
‘victimless’ in that sense. Therefore the provisions of section 274 have never had
effect in these cases.

In this new Bill, the list of offences in the new section 288C relates not only to the
revised rules for evidence, to protect the complainer, set out in the replacement
sections 274 and 275 introduced by sections 7 and 8 of the Bill, but also to the new
rule that the accused cannot conduct his or her own defence at the trial.

The inclusion of CL(C)(S)A section 13(5)(a) offences in the list of sexual offences in
section 288C would therefore now have real effect – it would prevent a man charged
with consensual sex with another man other than in private from conducting his own
defence in court. Since the same rule would not apply to a man charged with breach
of the peace for consensual sexual activity other than in private with a woman, or to
a woman similarly charged for consensual sex other than in private with a man or
woman, this is discriminatory and anomalous. It would also potentially cost the
Scottish Executive money, as legal aid would be automatically available to any such
man who had a solicitor appointed for him under the new section 288D inserted by
section 2 of the Bill.

The solution to this problem is straightforward. Section 1 of the Bill should be
amended to alter subsection (2)(h)(vi) of the inserted section 288C, replacing the
words <section 13(5)> with <paragraphs (b) and (c) of section 13(5)>.

A similar problem arises in relation to the common law offence of sodomy. This is an
offence in the same three circumstances set out in paragraphs (a), (b) and (c) of
section 13(5) of the CL(C)(S)A. For the same reasons as set out above, consensual
sodomy which takes place between men over the age of consent, but which illegal
because it occurs other than in a private place, should not be included in the list of
offences in the new section 288C.

To resolve this problem, section 1 of the Bill should be amended to alter subsection
(2)(b) of the inserted section 288C, adding, after the word <sodomy>, the words
<without consent or with a person under the age of sixteen years>.

15th August 2001
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J2/01/20/33

SUBMISSION FROM THE PUBLIC DEFENCE SOLICITORS' OFFICE

Introduction

The Public Defence Solicitors' Office (PDSO), which commenced operation on 1
October 1998, has been established on a 5 year pilot basis to enable a
feasibility study to be carried out into the provision of criminal legal assistance
through salaried defence solicitors.  A research report will shortly be submitted
to Parliament evaluating the first 3 years of the pilot.  One unique feature of the
pilot was that in order to ensure that a sufficient number of cases were dealt
with by the office in its early stages, a system of 'direction' of clients was
introduced.  To ensure an accurate cross-section of clients and case types, it
was decided that anyone whose date of birth fell within the month of January or
February of any year should be restricted to using the PDSO if they wanted
legal aid in summary cases.  These clients could not obtain summary legal aid
through any other solicitor unless the director of the PDSO used his discretion
to waive the automatic referral in particular cases.

Although this system of direction of clients no longer applies (it was removed in
July 2000), our experience of a system restricting client choice in criminal cases
puts us in a somewhat unique position in the criminal defence profession.
Whilst the proposed compulsory instruction of a solicitor in terms of the Sexual
Offences Bill is different in some respects, nevertheless PDSO solicitors have
experience of representing clients who have not chosen to use their services,
although it must be noted that they did choose to be represented by a solicitor.

Restricting the accused person's choice

The first point to be made is the very obvious one that accused persons do not
like it. Our experience revealed clearly that freedom of choice (in our case of
which solicitor rather than of whether to have a solicitor or not) was viewed by
clients as a fundamental issue for most of them.

A further effect is that the client/solicitor relationship starts from a position of the
accused person having no confidence at all in the solicitor and a lack of trust in
him.  It was quite clear, in our experience, that many clients harboured feelings
that we were “not there for them” but rather for the interests of the court.  In
such a scenario the solicitor starts from a position of substantial disadvantage
and can have difficulties in obtaining full and detailed information from the client
in the early stages.

Notwithstanding the above point, it must be said that, in our experience, even
the most truculent accused person who arrived in our office with an attitude of
total non co-operation, did generally come round to participating in the
preparation of their case and in giving proper instructions, undoubtedly seeing
this as being in their best interests.



An effect of direction, which was similar to the likely effect of the provisions of
the Bill, is that we often came in to cases at a fairly late stage (at or around the
intermediate diet).  Commencing involvement in the case perhaps two weeks
prior to trial made it very difficult to be prepared for trial without seeking
postponements of the trial dates.  This undoubtedly caused a delay in a number
of cases.  It also meant that it was difficult to give meaningful advice to the client
at that stage given the absence of a proper brief.

There was occasionally difficulty in operating a system of direction when a
PDSO solicitor, for professional and ethical reasons, was forced to withdraw
from acting for the accused.  In such a scenario, which did occur a number of
times, we had to use the saving provisions in direction whereby the restriction in
that individual case was relaxed and the client was able to obtain a transfer of
legal aid to another legal representative.  Without such a relaxation in direction,
a withdrawal from acting would undoubtedly have left the accused
unrepresented.

Notwithstanding the various difficulties outlined above, we can now say that
statistically the restriction on choice operated between 1998 and 2000 appears
to have had little or no discernible effect on case outcomes.  It does appear
that, whatever effect it may have upon client perceptions, undoubtedly leading
to sub-optimal solicitor/client relationships, nevertheless restrictions in choice
can operate effectively in terms of the wider criminal justice system.

The Bill - Specific Issues

In reality, the provisions of the Bill will be required in a small minority of cases.
Most clients will rationally form the view that it is better to be legally represented
than unrepresented.  Following on from this, from our experience, and also
bearing in mind the nature of the allegations, those who do not wish to be
legally represented are often likely to be persons with mental health problems.

The argument for legal representation becomes even stronger in cases where
the accused person is likely to be suffering from mental health problems given
that the decision to dispense with legal representation (a) may not have been
made on any rational basis, and (b) may, in all probability, have been made
against the accused person's own best interests.

In our experience of dealing with cases of this nature, this type of situation is
more likely to occur in the Sheriff Court rather than the High Court, as accused
persons in the lower courts are likely to take the view that "the stakes are not so
high".

 Looking at the specific provisions of the Bill, Section 288C (2)(h)(vi) refers to
sexual offences under Section 13(5) of the Criminal Law (Consolidation)
(Scotland) Act 1995.  This section includes offences relating to the conduct of
consenting males and should thus be excluded. Subsections 13(5)(a) and
13(5)(c) both relate to offences where there is no complainer in a recognised



sense.  Subsection 13(5)(b) is the only subsection in which a non-consenting
complainer would exist. It would be wholly inappropriate to restrict the accused's
right to defend himself in person in matters where there is no complainer to
protect.

Section 288C (4) of the Bill is very broad in its terms and covers any offence
which has a “substantial” sexual element.  In view of the restrictions (referred to
later) placed on the defence in relation to cross-examination of the complainer,
some definition of what is meant by “substantial” should be included.  As the
provision presently stands there could be doubt as to the range of cases
covered.  For example stalking offences, harassment offences or many
breaches of the peace could potentially be included.  We do not make comment
on whether or not it would be appropriate for these matters to fall within the
provisions, but would point out that a lack of further guidance is likely to lead to
significant variance in practise between different courts.  A lack of consistency
by the courts in this regard would clearly be undesirable.

We are unable to determine the meaning of subsection 288C (5) without some
indication as to the matters to which it alludes.  We are unable to see what this
subsection adds to the Bill and therefore what difference its removal would
make.

Section 288D (2) provides for the court to appoint a solicitor at the various first
or intermediate diets described in appropriate circumstances.  Whilst we would
not take issue with the various grounds for appointment, we are seriously
concerned that the section does not allow any saving provision for the court to
make the appointment at any other diet, including a trial diet.  In our experience,
it is often as a result of pre-trial consultation, following a first or intermediate
diet, that the legal representative is compelled to withdraw.  In the absence of
the power to appoint a solicitor at a trial diet, the present provision could lead to
the accused attending at the trial diet unrepresented and the court taking the
view that it has no power to appoint a solicitor at that stage.  As a result, the
accused would be prevented from conducting a defence.  This would inevitably
lead to miscarriages of justice.

In section 288D (4)(a) there should be inserted next to the word accused “to the
best of his ability”.  It may be impossible to fully ascertain the instructions of the
accused.

In relation to section 288D (4)(b) whilst “no instructions” and “inadequate
instructions” are quite clear, we have difficulty in understanding the meaning of
“perverse instructions”.  Does it imply that the legal representative should ignore
far-fetched instructions, those which he himself finds lacking in all credibility, or
only those which make absolutely no sense at all?  The present ill-defined term
provides no guidance and is likely to result in an unsatisfactory variance in
approach by different representatives. It may also act as a deterrent to
competent solicitors from engaging in such appointments if they have fears over
the lack of clarity in defining their obligations.



In relation to section 288D (5), in terms of this subsection as it presently stands,
there is no provision allowing the solicitor appointed to withdraw from acting.
Whilst we recognise that any solicitor so appointed would be unlikely to
withdraw, there does require to be a provision to allow this in extreme
circumstances.  In the absence of such power to withdraw, a solicitor could find
himself in an impossible position, potentially under attack by the accused in the
appeal court for inadequate representation.  Without the potential safety valve
of the ability to withdraw from acting in extreme cases, it may become very
unattractive to solicitors to allow themselves to be put forward for appointment.
In our view, if the provisions of the Bill are to operate fairly and effectively, it is
essential that good quality defence solicitors are not deterred from making
themselves available for appointment.

We are concerned at the whole import and content of the proposed new
sections 274 and 275.  We are unaware of any practical difficulties which have
regularly arisen as a result of the existing sections.  The paramount
consideration in our adversarial system is that the trial is fair and we are firmly
of the view that the existing law strikes an appropriate balance between
safeguarding the interests of the complainer and ensuring that the accused
receives a fair trial.  It is absolutely essential in an adversarial system that the
Crown evidence can be properly tested. The alternative is the diminution of
justice.

Section 274 (1)(a) restricts cross-examination of the complainer as to character
in relation to non-sexual matters.  The exception in Section 275 relates only to a
specific occurrence or specific facts.  This may prohibit a complainer's previous
pattern of offending being put to them, perhaps including convictions for perjury,
wasting police time and similar offences.  The defence may have no information
about specific previous cases, but the generality could be crucial for the jury to
assess.

In relation to Section 274 (1)(c), no indication is given as to what “shortly before”
or “shortly after” means.  This will be interpreted differently by different courts.
We can see no reason why timescale should be relevant.  If there is evidence
that, at any time, the complainer has engaged in behaviour leading to an
inference that there was consent or that they are unreliable, then this must
potentially be a relevant issue.

In relation to Section 274(1)(d), we have the same concerns as expressed in
relation to Section 274(1)(c).

Section 275 (1)(b) appears to be poorly drafted in its assumption that issues
require to be “proved” by the accused at trial.  It is a fundamental tenet of
Scottish justice that the accused need prove nothing.  At most, the accused
may seek to “establish” his innocence.  Similarly in Section 275 (1)(c), one
cannot talk about “the probative value”; rather reference should be made to
“potential probative value”.  Further, the words “is significant” add nothing here.



If the proposed line is likely to outweigh any risk of prejudice then, by definition,
it is significant.

In relation to Section 275 (4), the only issues which seem to have any relevance
are parts (a), (b) and (d).  Parts (c), (e) and (f) add nothing.

Section 275 (6) appears to envisage a hearing of evidence or “a trial within a
trial”.  It would appear that one of the, perhaps unintentional, effects of the
proposed legislation may be for alleged victims to be required to give evidence
twice, once before the Judge to establish admissibility and again in the course
of trial.  If the purpose of the new provisions is to add a degree of protection to
victims, then sub-section (6) appears to demonstrate how the proposals
undermine this attempt to protect them.

As presently framed, Section 275 (10) allows the trial Judge to limit the
admission of evidence beyond that narrated in his order.  We would submit that
this should read “limit or extend”.  Given that the new provisions are intended to,
and are likely to, result in more restrictive orders in relation to cross-examination
than was previously the case, it is essential that the trial Judge retains powers
to relax such an order during trial.  This may be crucially important where the
answers given by the complainer begin to reveal relevant issues that were not
previously recognised.

Given the whole thrust of the proposed legislation, we believe that there are
compelling arguments for requiring solicitors undertaking such cases to have
undergone formal training in sensitive cross-examination of complainers.  This
is particularly acute in relation to cross-examination of children.

Alistair G Watson,
Director, PDSO

15 August 2001
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REDRESSING THE BALANCE- CROSS-EXAMINATION IN RAPE AND
SEXUAL OFFENCE TRIALS

INTRODUCTION
1. In any criminal trial, there are two basic issues to be proved beyond
reasonable doubt.  The first is that the crime libelled was committed.  Until this
crucial fact has been established, any alleged victim of rape or other sexual
offence must be looked upon as "the complainer". The second issue is to
establish the identity of the perpetrator of the offence.  Until this second
crucial fact has been established, the alleged perpetrator is properly referred
to as "the accused".

2. The objective of the Consultation Paper is to seek views on two
proposals.  The first proposal is to prevent the accused in rape and other
sexual offence cases from personally cross-examining the complainer.  Under
the present law, an accused person is entitled to conduct his own defence.
The second proposal is to
change, or as the Scottish Executive put it "to strengthen", the legislative
provisions which restrict the extent to which evidence can be led regarding the
sexual history and character of the complainer.

3. In relation to the first proposal, four options are put forward: (i) requiring
the accused to be represented for the cross-examination of the complainer
[Option 1]; (ii) giving the court discretion to require the accused to be legally
represented in particular circumstances [Option 2]; (iii) requiring the accused
to be legally represented throughout the trial [Option 3]; and (iv) requiring the
questioning of the complainer to be done by the trial judge [Option 4].  The
Consultation Paper makes clear that the Scottish Executive is "inclined"
towards either Option 1 or Option 2 with the preferred option "in policy terms"
being Option 3.

4. In relation to the second proposal, the Consultation Paper discusses a
number of possible changes to the law. These are (1) a new approach to the
admissibility of evidence of other sexual activity of the complainer, based on
the approach taken by the Canadian Criminal Code, which requires the court
to weigh the relevance and probative value of such evidence against an
assessment of any prejudicial effect that the admission of the evidence may
have; (2) a new approach to the admissibility of evidence of the complainer's
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bad character, again based on the Canadian model, which would require the
accused to demonstrate that such evidence (a) is relevant to the issue of
whether the complainer is worthy of belief and (b) consists of specific
instances of behaviour casting doubt on the complainer's honesty or showing
a motive to fabricate allegations; (3) requiring applications for the admission of
evidence of sexual history or character, and the reasons for granting such
applications, to be in writing; (4) determining the admissibility of such
evidence by means of a "trial within a trial"; (5) abolishing the existing
exemption which allows the Crown to introduce evidence about the
complainer's sexual history or character without first seeking the approval of
the court; (6) making the issue of consent a special defence; and (7) providing
for automatic disclosure of any sexual offence convictions of the accused
where the accused has made a successful application to lead evidence about
the complainer's sexual history or character.

5. As the Consultation Paper rightly recognises, cross-examination of the
complainer in rape and sexual offence trials, whether by an accused in person
or by his lawyer, raises difficult and sensitive issues.  In such trials, where an
accused pleads not guilty, it is an inescapable fact that the complainer will be
cross-examined either as to whether a crime was in fact committed or as to
whether the accused was the perpetrator or, in some cases, both. Until such
time as the commission of a crime and the guilt of the accused have been
established beyond reasonable doubt, there is difficulty in treating the
complainer as a victim of the accused.  However, those who practise in the
criminal courts in Scotland, whether for the Crown or the defence, recognise
and accept that complainers do find the experience of giving evidence difficult
and, at times, distressing.  Cross-examination will often be searching and
persistent.  Usually, answers must be given in the presence of the accused.
The complainer may never have been in a criminal court before to give
evidence.  In such circumstances, it would be surprising if a complainer was
not affected by the experience.  However, cross-examination in a criminal
trial, particularly of key witnesses, is a necessary part of the trial and is, in our
view, essential in order to secure a fair trial for the accused.  What is
objectionable, in our view, is any abuse of the right to cross-examine.  As was
said in the South African case of Klink –v- Regional Court Magistrate NO
and Others  [1996] 3 LRC 667 at 676:
"Cross-examination is a powerful weapon: it may, and often does, play an
important part in the decision of a trial court.  The effect of a telling and
efficient cross-examination should not, therefore, be underestimated.  Vital as
the right to cross-examine may be, it is not an absolute right, for the trial court
retains a discretion to disallow questioning which is irrelevant, unduly
repetitive, oppressive or otherwise improper."

6. Under existing law and practice in Scotland, the trial judge has the
discretion referred to in Klink There is, therefore, a control mechanism in
place at present to prevent any abuse of the right to cross-examine.  We are
not aware of any concern, based on reasonable grounds, that this discretion
has not been exercised properly by our judges in criminal trials. Members of
Faculty have very considerable experience as counsel for the Crown and for
the defence in criminal trials.  We believe that we strive at all times to act fairly
and responsibly.  As members of Faculty and, more importantly, as officers of
the Court, we are expected so to behave.  We would accordingly take
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exception to any suggestion that complainers are regularly subjected by
Counsel to unnecessary and irrelevant questioning or that the right to cross-
examine  complainers is being abused or misused.  Were that to happen, we
would expect the trial judge to intervene.  In our experience, where the
accused is legally represented the suggestion underlying both proposals - that
complainers are subjected to unnecessary and irrelevant questioning - has
not been shown to be a real problem requiring fundamental changes to our
existing laws and practices.

7. The first proposal appears to arise out of extensive publicity
surrounding two cases in Scotland in which an accused had chosen to
represent himself and in so doing to cross-examine the complainer.  It is, in
our experience, rare to find accused persons representing themselves.  We
question whether it is necessary, given the safeguards which currently exist to
prevent abuse of the right to cross-examine, to introduce a blanket prohibition
on accused persons defending themselves in person or, in any event, a rule
which removes the right of an accused person who is conducting the case
personally to cross-examine the complainer.  We question the introduction of
rules denying such rights to all  accused persons because of a concern that
some who exercise that right may abuse the right.

8. Clearly, changes to established rules of procedure and evidence
should not be made if their effect would be to preclude the accused from
having a fair trial.  At this stage, we would not intend to focus on the important
question of whether removal of the existing right to defend oneself in person
would of itself infringe Article 6.3(c) of the European Convention on Human
Rights.  That question is discussed, with reference to authority, in a recent
article entitled "Cross Examination in Sexual Offence Trials and the
ECHR" by James Chalmers: see 2001 Scots Law Times, Issue 1, Articles
ppl-4.  Our response addresses the practical implications of imposing upon
an accused a requirement that he be represented, whether for the cross-
examination of the complainer or throughout the trial.

9. Before a lawyer can effectively cross-examine a complainer (or other
witness) he must know the position of the accused.  An accused who is intent
on defending himself is, in our view, unlikely to co-operate with a lawyer
forced upon him.  If there is no co-operation, and therefore no ascertainment
of the accused’s position, we do not see how the lawyer can effectively cross-
examine. Indeed, cross-examination without knowing details which may
subsequently emerge if the accused gives evidence may be positively harmful
to the defence.  However eloquent or skilful the cross-examiner may be, it is
the substance of the questions put which matters.  If the lawyer who cross-
examines fails adequately to put the defence case, we foresee appeals and,
possibly, retrials.

10. It is suggested in the Consultation Paper, in relation to Option 1, that it
would only restrict the accused's rights "to a small extent": see paragraph 40.
He would otherwise be free to conduct his own defence apart from cross-
examination of the complainer.  We think this suggestion is unrealistic.
Anyone familiar with rape and sexual offence trials knows that the essential
witness is the complainer.  She must be believed before there can be any
question of a conviction.  It is of the utmost importance that the foundation of
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the defence case is properly laid in cross-examination of the complainer.
Nothing is more damaging to the accused's credibility than evidence given by
him of conduct on the part of the complainer upon which she has not been
given the opportunity to comment.  A further consideration occurs to us.  If the
complainer is treated differently, as regards cross-examination, from other
witnesses, that may give the impression to the jury, in solemn cases, that she
is being protected because she is regarded as a victim of the accused rather
than a complainer.  We doubt that any direction by the trial judge would be
likely to remove such an impression.

11. As regards Option 2, it is suggested that this option is particularly
suited to the circumstance where an accused dispenses with his legal team
on the morning of a trial.  In our experience, that circumstance commonly
arises where an accused refuses to take advice and/or where legal
representatives are not willing or able to run a defence which is regarded as
without merit or foundation.  In such circumstances, the court will almost
always grant an adjournment to obtain fresh representation.  If the accused
does not wish such representation and is intent on exercising his right to
defend himself, we think that the considerations which we have already raised
in relation to Option 1 apply with equal force to Option 2.

12. As regards Option 3, we think it is generally desirable that accused
persons are represented so as to ensure that they receive a fair trial.
However desirable representation may be, we question whether a rule should
be introduced, confined to rape and other sexual offence cases, that requires
an accused person, against his own declared wishes, to conduct his case
through a representative appointed by the court.  Such an appointee cannot
effectively conduct the defence, including cross-examination of the
complainer, where the accused refuses to instruct him or to co-operate with
him.  We have no problem with attempts to persuade the accused to instruct a
lawyer.  If, however, such attempts fail, we believe that it could only be in
exceptional circumstances that any lawyer would feel able to conduct a
defence without instructions.

13. We propose to say very little about Option 4, which we do not regard
as realistic.  The trial judge is not in a position to carry out a cross-
examination of the complainer.  The judge is ignorant of not only the defence
case but also the Crown case.  His proper role is to referee the proceedings
and to remain independent of parties.  He must not take sides.

14. We are asked to indicate which of the four options is preferred.  For the
reasons which we have already given, in particular the consideration that
representation must ultimately be based on agreement and co-operation in
the giving of instructions, we have difficulty in regarding any of the options as
acceptable.  If a choice had to be made, Option 3 might be seen as least
inconsistent with the notion of a fair trial.  However, the concern which Option
3 seeks to address arises in very few cases. In the end, we do not believe that
significant amendments to the existing law, with all the implications which
have been highlighted, should be made at all.

15. We should make it clear, in expressing the above views, that we have
no difficulty with the principles formulated in paragraph 21 of the Consultation
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Paper save for the so called principle that "a witness who is on oath is
entitled to be presumed in the first instance to be telling the truth".  While the
accused is presumed innocent until proven guilty, there is absolutely no place
for any general presumption, one way or the other, in respect of the credibility
of witnesses in court proceedings. So far as giving effect to the other
principles is concerned, we think that there might be room for action, other
than changes to court procedures and rules of evidence, to remove
unnecessary and avoidable distress to witnesses, including complainers, who
require to attend trials to give evidence.

16. It is sometimes said that the real problem in rape and other sexual
offence cases is that juries frequently do not convict, a problem which, as
acknowledged at paragraph 83 of the Consultation Paper, has nothing to do
with the rules of evidence or the way in which complainers are treated when
giving evidence.  There are a number of  factors which could be contributing
to the comparatively low conviction rate.  One such factor is the fact that
alleged sexual offences, and rape in particular, generally take place in private
leaving the jury with the sometimes very difficult task of deciding whether to
believe the complainer or the accused in circumstances where there may be
little in the way of corroboration.   Another is the frequency of alleged offences
occurring in the context of relationships between accused persons and
complainers or "date rape" cases.  These are commonly cases in which social
contacts between young people are followed by sexual intercourse which the
complainer maintains was not consensual.  Juries may, in such cases, accept
that the woman has been abused or taken advantage of by the accused, and
even that the accused’s actings should attract criminal responsibility of some
kind.  Often, however they find difficulty in accepting that what occurred was
"rape" or was sufficiently serious as to be suitable only for prosecution in the
High Court. We recognise that this will afford little comfort to those who have
been so abused as it means that their abuser escapes punishment. To
address this situation, it is suggested that consideration might be given to
adopting more flexible means of prosecuting, for example trying certain cases
in the Sheriff Court which currently are tried in the High Court or, more
radically, to introducing a new crime such as sexual abuse with the
aggravation of violence.  A further factor which may be contributing to the
comparatively low conviction rate is "stereotyping".  Some who serve on juries
may have their own image of a rapist which the accused does not fit, or an
image of the typical rape victim which the complainer does not fit. In this area
we suggest that  education against stereotyping might be considered or, more
radically, the use of expert evidence in rape cases as to how reactions to
sexual assaults or reactions in a state of shock can vary from woman to
woman.  For these reasons the Faculty is strongly of opinion that the whole
question of the treatment and prosecution of sexual offences require careful
re-examination,  rather than simply the matter of cross-examination of the
complainer.  Without a clearer picture of why juries rarely convict in such
cases, informed decisions on reforms may be difficult to reach.

The Faculty considers that it would be undesirable to alter the existing law on
the admissibility of evidence of the complainer's sexual history and character
until the Scottish Law Commission is consulted on whether changes are
necessary or appropriate.  In general, the existing provisions work
satisfactorily.  By contrast, the Canadian provisions relied on in the
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Consultation Paper are not without difficulty.  For example, the meaning of
the expression "significant probative value", as used in this context, is not
clear, and it appears that evidence satisfying that  test may in any event be
excluded because of "danger of prejudice to the proper administration of
justice".  We find it surprising that evidence of significant probative value
might thus be excluded.  Taking another example, we are unclear of the
distinction between "the interests of justice" as a factor in determining
admissibility [s276(3)(a)] and, as a further factor, "a reasonable prospect that
the evidence will assist in arriving at a just determination in the case"
[s276(3)(c)].  Again, we are unclear of the distinction between the
complainant's "personal dignity and right of privacy" [s273(3)(f)] and her right
"to personal security and to the full protection and benefit of the law"
[s276(3)(g)].  We recognise that it would be wrong to criticise the Canadian
provisions without knowing more about how they are interpreted and applied,
but we think it cannot be assumed that they are necessarily preferable to the
existing Scottish rules.  As we see it, the basic criterion for the admission of
evidence is, and must remain, relevancy.  In some cases, applying that
criterion, evidence will justifiably be admitted of the complainer's sexual
history or character, and we believe that this is recognised in the Consultation
Paper.  The general view held by those with experience in rape and sexual
offence cases is that the existing rules and safeguards operate satisfactorily
and that no case for change has been demonstrated.

Finally, in  relation to the specific changes suggested as part of the second
proposal, we do not consider that  the Crown should be required to seek the
court's approval to introduce evidence about the complainer's sexual history
or character. We do not support the proposal to make the issue of consent a
special defence because the absence of consent is central to the crime of
rape.   Similarly, we do not support automatic disclosure of any sexual
offences of the accused where the accused successfully applies to lead
evidence about the complainer's sexual history or character.

ANSWERS TO QUESTIONS

Which of the four options do you prefer and why?

In our view none of the four options is acceptable.  We refer to paragraph 14
of the Introduction.

2.(a) Do you agree that the rule against personal cross-examination
should cover all cases referred to in section 274 of the Criminal
Procedure (Scotland) Act 1995?

Those who find all four options unacceptable would answer in the negative.
Those who see merit in Option 3 would answer in the affirmative.

Do you think it should be wider than that?

Those who find all four options unacceptable would answer in the negative.
Those who see merit in Option 3 would suggest that the proposed rule should
apply generally to cases of assault.
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How would cases to be covered then be identified?

Option 3 could rationally be applied to all accused persons but, if that was
considered unacceptable, could be restricted to cases of assault, widely
defined.

3.(a) Do you agree that the accused should be told at the first
appearance in court, or when the complaint/indictment is served, that he
will not be permitted personally to cross-examine the complainer and
that it would therefore be in his own interests for him to appoint a lawyer
to represent him?

We would regard it as desirable to advise the accused at the earliest
opportunity to instruct representation, but would go no further.  If a rule
preventing cross-examination by the accused personally were to be
introduced, it would clearly be appropriate to advise him to appoint a lawyer.

Do you agree with the procedure suggested?

Those opposed to all four options would not agree.  Those who see merit in
Option 3 would answer in the affirmative.

Do you have any views about the timescale which should be set?

No.

Do you agree that in sexual offence cases the court should have an
automatic power to appoint a lawyer for an accused who dismisses his
lawyer during trial or within a 14 day period before it?

We consider that the Court should have the power to recommend that an
accused instruct a lawyer and to provide every assistance to enable him to do
so but should not impose a lawyer. If there were to be a prohibition on
personal cross-examination or personal conduct of the case, provision would
require to be made for appointing a lawyer subject always to an accused
being permitted to instruct an alternative lawyer of his own choosing.

To what, if any, extent should a lawyer appointed by the court have
responsibility to the accused?

It is unrealistic to envisage a lawyer acting for an accused without
responsibility.  However the lawyer is appointed, he should in principle have
the same responsibility to his client.  There is clear authority that an accused
may mount a successful appeal against conviction where a lawyer has failed
to present his defence:  Anderson –v- HMA  1996 SLT 155.  Even if a lawyer
appointed by the State were to be protected against liability by legislative
provisions, the court could not in our view disregard a miscarriage of justice.
As indicated in our Introduction, the appointment of a lawyer by the Court
against the wishes of the accused could result in appeals by accused persons
on the ground that their defence had not been properly presented and heard.
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6.   (a) Do you agree that a Code of Practice should be developed for
court-appointed lawyers?

No.  Good professional practice is a matter which can in our view properly be
left to the regulation  of the professional bodies.  We do not favour a separate
Code of Practice for lawyers appointed by the Court.

There are certain additional comments we would wish to make.   The
Consultation Paper, at paragraph 71, dismisses the danger of an Anderson
ground of appeal.  It is suggested that it is the duty of the solicitors or
advocate to act independently “according to his own discretion and
professional judgment”.    We think that suggestion betrays a
misunderstanding of the ratio of the decision in Anderson.  In that case, the
court was concerned with a claim that the solicitor-advocate had failed to put
forward the accused’s defence.  In the course of argument, authorities from
various jurisdictions were cited. In R –v- Birks (1990) 19 NSWLR 677, a New
Zealand case, it was held that there had been a miscarriage of justice where
the accused had instructed a defence of alibi but his lawyer ran the defence of
self-defence.  It is therefore clear that a solicitor appointed by the court will not
always be justified in acting independently of the accused “according to his
own discretion and professional judgment”.

It is also suggested in the Consultation Paper that the proposal to appoint a
lawyer to the accused does not deprive him of his right to have his defence
stated.  That suggestion in our view fails to address the situation where the
accused is unwilling to co-operate with the lawyer appointed to represent him.
Such a situation cannot in our view be equiparated with an examination of
facts where an accused is unable to give instructions. On the contrary it
seems to us that the situation is one in which an accused person, who elects
to defend himself, will be prevented from doing so in respect of the most
crucial evidence in the case.

Should it have statutory basis?

No.

7.    (a) How should lawyers to be appointed by the court be
identified?

No view is offered on administrative arrangements.

Clearly, no distinction should be made before the jury between legal
representatives.  There is no need to provide the jury with an explanation of
the terms of the lawyer’s appointment and to do so would almost certainly
create prejudice to the accused.

What measures can be taken to ensure a sufficient pool of suitably
qualified and experienced lawyers?

We think it may be difficult, for the reasons already stated, to find lawyers who
would be prepared to act where the accused is adamant that he will not co-
operate and give instructions.
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There is no shortage of suitably qualified and experienced lawyers in private
practice.  The problem is that a lawyer can only represent an accused to the
extent that he is agreeable to be represented.

Do you agree with the proposals:-

to prohibit an accused in a sexual offence case from taking a
precognition personally; and

We have no objection in principle to such a prohibition.  In practice, however,
it is unlikely that an accused representing himself would even consider such a
step.  One of the standard conditions of bail is a bar on interfering with
witnesses.  In rape cases, the accused will usually be in custody.  In the event
of an accused being released on bail, a prohibition against approaching the
complainer can be and often is imposed.  To avoid any unfairness to the
accused, it may be that, in such a case, the Crown ought to provide the
accused with such part of the complainer’s precognition as may be relevant
and necessary for the proper conduct of the defence.

to amend the standard bail conditions to include such a prohibition?

If the Crown seeks such a prohibition, it may require to provide a precognition.
Such a precognition would require to be edited to avoid disclosing addresses
or other personal details.

9.    (a) Do you agree with the type of approach adopted by the
Canadian Criminal
Code to questions of relevance and probative value?

We are not persuaded by the Consultation Paper that the Canadian model
would be preferable to the existing Scottish rules which, in our view, have
worked satisfactorily.  Some of our concerns about the Canadian provisions
are raised in paragraph 17 of the Introduction.  Given the complexity of the
issues raised and the probable divergence of views on how best to proceed, it
seems to us that the matter should be referred to the Scottish Law
Commission.

If a similar approach were to be adopted here, what factors should the
court  take into account in deciding admissibility?

The paramount consideration in any criminal trial must be fairness to the
accused.  We think the basic criterion for admissibility of evidence is, and
should remain, relevance.

Do you agree that evidence of complainer’s “bad character” should only
be admitted where:

it is relevant to the issue of whether the complainer is worthy of belief;
and
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it is of specific instances of behaviour casting doubt on the
complainer’s honesty or showing a motive to fabricate allegations?

The Consultation Paper accepts that there will be occasions when, quite
properly, evidence of other sexual activity may have a bearing on the issue of
consent.  Absolute prohibition against introducing such evidence is therefore
not advocated.  In our view, the existing rules are adequate.  Any attack on
character should be preceded by a notice of intention to attack character as
set out in Renton & Brown “Criminal Procedure” 6th Ed., at paragraph
14-28.  There is no statutory authority for such a notice, and the Court often
allows such an attack without a notice.  We would favour a requirement for
notice to be given prior to the trial diet of an intention to attack character with
brief reasons.  However, the court would still require to allow such evidence
without a notice where a witness, including the complainer, unexpectedly
sought to set up good character.

A witness with convictions for dishonesty, for example for perverting the
course of justice, should not be immune from attack. Complainers should be
in no different position from other witnesses.  It is of course the rule that such
an attack opens up the possibility of an attack on the accused, including the
admission of evidence of previous convictions, subject to leave of the court.
Such a rule works well in practice, and it is the exceptional case that an
accused has nothing to lose by attacking a witness, including the complainer,
beyond the four corners of the case.  Before any alteration to the existing
rules is contemplated, a full examination of the facts and of any perceived
problems should, in our view, be the subject of a specific remit to the Scottish
Law Commission.

11.  (a) Should applications for the admission of sexual history and
character  evidence be made in writing?

(b) Should the court be required to state its reasons for admitting
such evidence?

There is much to be said in favour of a requirement to lodge a notice of
intention to attack any witness, including the complainer.  Such a requirement
should however be subject to the discretion to allow such questioning if the
issue comes up unexpectedly.  If a notice is lodged, the Crown should have
the right to raise before the trial, outwith the presence of the jury, whether
such an attack should be allowed.  We see no reason to introduce a
requirement that the trial Judge be compelled to issue reasons in writing.  No
doubt, any decision would be minuted in the Minute of Proceedings. There is
no basis for thinking that a judge would not give proper consideration to such
an issue.

Accordingly, the answer to (a) would be yes, and to (b), no.

12.  (a) Do you consider that there should be a “trial within a trial”
for the purpose  of determining whether evidence of the complainer’s
sexual history and character is admissible?
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(b) If so should the complainer be a compellable witness at such a
hearing?

Should the procedure, if it is adopted, be available both in solemn and
summary cases?

At present, the issue is normally resolved on ex parte  statements.  We
consider it unnecessary to have a trial within a trial in every case.  An
investigation in this way would simply add to the discomfort of the complainer.
In a trial within a trial situation, questioning might extend beyond what would
ultimately be allowed causing unnecessary discomfort.  In relation to point (b),
if a trial within a trial was deemed necessary, it is difficult to see how it could
proceed without the participation of the complainer.  Moreover it would be
unrealistic and contrary to her interests to allow such an investigation without
her being able to rebut some or all of the suggestions.  In our view, the current
practice avoids abuse in the vast majority of cases, and no good reason exists
to alter the present provisions other than perhaps the requirement to give due
notice of an attack prior to trial.

Should the Crown exemption be retained or abolished?

The Crown prosecutes in the public interest.  It has greater powers of
investigation than the defence.  It may have information considered relevant
to a fair trial which may be unknown to the accused. The Crown should, and
we believe does, exercise care in asking such questions.  Clearly any
intrusion into the privacy of witnesses, including complainers, requires to be
handled with care.  In our view, the Crown should not be required to obtain
consent to the leading of evidence which it considers necessary to lead.  The
Court is not as well placed as the Crown to know the importance and
relevance of a piece of evidence.  Where the onus to prove the case lies on
the Crown, it must, we think, be trusted to operate fairly and with due regard
to witnesses and their privacy.

Should consent be a specified defence in sexual offence cases?

No.  Consent means there is no offence.  The tendering of a plea of not guilty
gives notice that the crime is denied.  If it is to be suggested that someone
else had sexual relations with the complainer, alibi and/or incrimination
notices may be appropriate.  In contrast to such special defences, of which
notice must be given, consent is integral to the issue of whether an offence
has been committed at all.  That being so,  there should be no requirement to
give notice in relation to the issue of consent.

15.  (a) Do you agree that the granting of an application to admit
evidence about the complainer’s sexual history or character should
result automatically in the disclosure of any previous sexual offence
convictions of the accused?

No.  The present rule leaves the decision to the discretion of the trial Judge.
Automatic disclosure might lead to disproportionate prejudice to the accused
or, alternatively, to a disproportionate limitation on the scope of the conduct of
his defence.  Conceivably, it might force a prosecutor to take other than what
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he would judge to be the optimum line in prosecuting the case.  Disclosure
should in our view depend upon the Crown making an application and the
court determining whether to grant it.  We think that the existing provisions of
the Criminal Procedure (Scotland) Act 1995 provide a sufficient framework for
such applications.

(b) Should disclosure extend to sexual offences with which the
accused has  been charged but not convicted?

No.  To do otherwise would be to make an unjustifiable inroad upon the
presumption of innocence.  Where someone has been convicted of a specific
offence, it is safe to conclude, with a high degree of probability, that he did
what he was charged with. The same cannot be said where matters do not go
beyond a charge which is either not followed by a trial at all, or alternatively
followed by a trial at which the accused is acquitted. In either case it would be
unfair to allow evidence of the previous charge to be tendered as an indicator
of the accused’s character.

Should it extend to convictions for crimes of violence?

There is no obvious reason why convictions for crimes of violence should be
treated differently for convictions for sexual assault.



J2/01/20/35
SUBMISSION FROM THE SCOTTISH LEGAL AID BOARD

Summary of issues in submission to the Justice Committees

• There is a tension which needs to be resolved between the automatic availability of
legal aid, where an accused is already in receipt of legal aid, and the Board’s powers
to approve a change of solicitor.

• The Criminal Legal Aid (Fixed Payments) (Scotland) Regulations 1999 need to be
amended to make sure that the fixed payments in a summary case can be
apportioned between the original solicitor and the court appointed solicitor.

• There is a tension which needs to be resolved between the appointment of solicitor
by the court and the existing powers of the Board and the court to withdraw criminal
legal aid.

• The mechanism for appointment of a solicitor if the court appointed solicitor
withdraws from acting needs to be clarified.

• The nature of the duty scheme envisaged for the representation of unrepresented
accused needs to be clarified.

SUBMISSION TO THE JUSTICE COMMITTEES

1. The Board welcomes the opportunity to provide evidence to the Justice
Committee on the Sexual Offences (Procedure and Evidence) (Scotland Bill), but
will confine its comments to the legal aid implications of the Bill only.

2. The Board notes that Section (2)(1) of the Bill introduces a new power for the
court to appoint a solicitor where the accused has not instructed a solicitor, or the
solicitor has either withdrawn from acting or been dismissed by the accused.
Section (2)(2) of the Act proposes to amend Section 22 of the Legal Aid
(Scotland) Act 1986 by creating a new class of automatic criminal legal aid where
a defence solicitor is appointed by the court.   Before examining the implications
of those provisions for the Board, it may be of assistance to the Committee to
explain the circumstances in which automatic criminal legal aid is presently
available.

3. Automatic criminal legal aid under Section 22 of the Legal Aid (Scotland) Act
1986 is available to an accused person in a range of situations, without any
application for legal aid having to be made to the Board, the court or any other
body.  It is primarily available to an accused who is being prosecuted under
solemn procedure until his application to the court for criminal legal aid has been
determined, or where an accused person appearing from custody in a summary
case either pleads guilty on his appearance from custody, or having tendered a
plea of not guilty, until his application for legal aid to the Board is determined.
Where criminal legal aid is made available automatically, it is no different in
nature from criminal legal aid granted by the court or the Board, and is subject to
the same conditions in regard to, for example, sanction for counsel and expert
witnesses, submission of the solicitors account and discontinuance by the court
of the accused’s entitlement to legal aid.



4. In general terms, Section 31(1) of the Legal Aid (Scotland) Act 1986 allows an
applicant for legal aid to select the solicitor whom he wishes to act on his behalf.
However, there are some restrictions to the right of choice. Most importantly, all
solicitors who provide legal aid or advice and assistance on criminal matters
must be registered with the Board on the Criminal Legal Assistance Register,
established under Section 25A of the Legal Aid (Scotland) Act 1986.
Accordingly, if automatic criminal legal aid is to be provided in sexual offences
cases, it can only be provided by solicitors who are registered to provide criminal
legal assistance.   There are certain restrictions in respect of automatic criminal
legal aid, which in some circumstances may only be provided by the Duty
Solicitor.   Those arrangements lie under Regulation 5 of the Criminal Legal Aid
(Scotland) Regulations 1996, and were created under the Regulation making
power in Section 31(9) of the Legal Aid (Scotland) Act 1986 which allows the
right of choice to be disapplied.   As presented, the Bill deprives the applicant of
choice in relation to the solicitor appointed by the court.   This conflicts with
Section 31(1) of the Legal Aid (Scotland) Act 1986.   The Bill does not, at
present, propose any amendment to Section 31(1).   It would be open to Scottish
Ministers to make regulations under Section 31(9) and it is noted that the policy
memorandum refers to the creation of something akin to the Duty Solicitor
Scheme.

However, this would require the Board to become involved in this administration
of a second duty plan for these cases.    It may be preferable for the court to
have the same degree of flexibility as exists under Section 30 (2) of the Legal Aid
(Scotland) Act 1986, contempt of court proceedings where any solicitor can be
assigned by the court (subject to the requirement for criminal legal aid to only be
provided by a registered solicitor).

5. Once criminal legal aid is made available, it subsists until the proceedings have
concluded, or legal aid has been withdrawn by either the court or the Board.
The court has a power to discontinue criminal legal aid by virtue of Rule 33.3 of
the Act of Adjournal (Criminal Procedure Rules) 1996.   The court can withdraw
legal aid for reasons including the failure of an accused person to attend a diet of
court without reasonable cause, or attend a meeting with his solicitor at which he
has reasonably and properly been required to attend.   The Board is required to
withdraw criminal legal aid in summary cases under Regulation 18 of the
Criminal Legal Aid (Scotland) Regulations 1996 for reasons including the wilful or
deliberate giving of false information for the purposes of misleading the Board in
considering the applicant’s financial circumstances.    It appears to the Board that
there is a tension between the obligation of the court to appoint a solicitor under
Section 2(1) of the bill, and the power of the court and the Board to withdraw
criminal legal aid.    As matters presently stand in the Bill, it would seem that if
legal aid was to be discontinued, whether for fraud or unreasonable conduct, the
court would simply have to appoint another solicitor.

6. Whilst the option of automatic criminal legal aid might appear to be a sensible
one where the accused has not instructed a solicitor, and has no intention of ever
instructing a solicitor, there are potential difficulties where legal aid has already
been made available, but the solicitor has either withdrawn from acting or has
been dismissed by the client.   A mechanism already exists within Regulation
17(3) of the Criminal Legal Aid (Scotland) Regulation 1996 for the Board – and
only the Board – to approve a change of solicitor.   The appointment of a new
solicitor by the court superimposes a change of solicitor upon an existing grant of



legal aid, where the change could only be approved by the Board.   The Board
has no power to approve a change of solicitor retrospectively, and clear guidance
to that effect was agreed with the Law Society and published jointly in Issue 17 of
the Recorder.   The effective date of a change of solicitor is the date the Board
grants the application for such a  change, and the Board cannot pay for work
done prior to that date under the grant of criminal legal aid.   Furthermore, the
provision of automatic criminal legal aid where there is an existing grant of legal
aid seems to be unnecessary, given the Board’s powers to approve a change of
solicitor.   The tension between the powers of the court to appoint a solicitor, and
the Board’s powers to approve a change of solicitor, require to be resolved.

7. The Board envisages that the solicitor’s remuneration will no doubt also become
an issue where the court appoints a solicitor.   The Board would hope that if the
intention is to create some sort of duty scheme, then work would not be
remunerated at the presently inadequate levels afforded to the duty solicitor.
There appears no reason why the court appointed solicitor should not be
remunerated on the same basis as any other solicitor providing solemn or
summary criminal legal aid.    In solemn proceedings, solicitors submit detailed
accounts of fees and outlays for assessment by the Board.  In summary cases,
however, a fixed payment applies, unless the proceedings are defined as
excluded proceedings.

The Bill applies to sexual offences being prosecuted under both summary and
solemn procedure, and therefore issues do arise under the Criminal Legal Aid
(Fixed Payments) (Scotland) Regulations 1999.   Those regulations provide for a
single fixed payment in a summary case.    Regulation 4(7) allows an equal
apportionment of the fixed payment between the various solicitors acting in the
proceedings where the Board has approved a change of solicitor under
Regulation 17 (3) of the Criminal Legal Aid (Scotland) Regulation 1996.  If there
is to be parity between the solicitor originally acting in the case and the court
appointed solicitor, the same payment regime will have to apply.   Therefore,
amendment will be necessary to the Fixed Payment Regulations.   The issue of
remuneration in summary cases may well pose practical problems if solicitors are
unwilling to join a panel of solicitors prepared to provide representation.   The
success and credibility of such a panel would of course also depend upon the
skill and expertise of the solicitors willing to participate.

8. The Board is happy to provide further clarification to the Justice Committee if so
desired.

Tom C. Murray
Director of Legal Services
15 August 2001















J2/01/20/39
SUBMISSION FROM THE SCOTTISH HUMAN RIGHTS CENTRE

Were our views taken into account when bill was drafted?
SHRC expressed a fundamental concern that imposing a lawyer on the accused
was unnecessary and disproportionate. We believe that having a lawyer conduct the
cross examination of the complainer would have provided sufficient protection for
the complainer’s rights whilst not breaching the accused’s rights unnecessarily.

Aside from this our opinion seems to have been accepted in most other parts. The
only other major area of difference is over the statutory code of practice which we
felt was important protection for the accused.

Does it strike the right balance between protecting complainers and
securing the rights of the accused?
The rights of the complainer have been reasonably well protected by this Bill
however it will remain to be seen how it will work in practice. It is the case at present
that a judge or sheriff may prevent inappropriate questioning, including questioning
by a lawyer, but in some situations fail to do so. It is hoped that this Bill will provide
further protection from this happening.

The rights of the accused have been in SHRC’s opinion unnecessarily infringed by
the imposition of legal counsel for the entirety of the trial. Apart from this imposition
their rights seem to be reasonably well upheld. They are provided with ample
notification of the need to appoint a lawyer and the consequences if they fail to do
so. There are also provisions to ensure that their views are taken into account.
SHRC however is slightly concerned that the accused has no right to disengage a
court appointed lawyer and that there is no code of practice for such lawyers.

What do we think of the Bill?
Ignoring the fact that SHRC has issue with the imposition of a lawyer for the conduct
of the whole trial as opposed to solely the cross-examination the Bill actually creates
a reasonable balance between the rights of the accused and the complainer. SHRC
has reservations about the decision not to create a statutory code of conduct.

Prohibition of personal conduct of defence by alleged sex offender
As a general comment SHRC is disappointed to see that the Scottish Executive
has chosen to restrict the accused right to a fair trial to such an extent. The first
option in the consultation document for representation during cross-examination
would have sufficed to fulfill the Executive’s aim; this was SHRC’s preferred option.

SHRC welcomes the provision which allows the court to extend the protect afforded
by the Bill to those cases which include a sexual nature but which are not
prosecuted as such, e.g. stalking where a sexual element is present but the case is
brought as breach of the peace. (s1(4))



SHRC believes that it is essential that legal aid is available where the court
appoints a solicitor thus welcomes this provision (s2(2)) However SHRC has
reservations about the accused not being able to dismiss court appointed counsel.

SHRC is concerned that there will not be a statutory Code of Practice established
for the conduct of court appointed lawyers.

Prohibition on alleged sex offender personally precognoscing complainer.
SHRC agrees with the provisions in sections 4 & 5.

Notice of defence of consent
SHRC has no objections to this provision

Restrictions on evidence
SHRC welcomes the inclusion of the provision on the protection of the complainer’s
dignity and privacy in s274(2)(b) as part to the “proper administration of justice”.

SHRC also welcomes that application must be made in writing for permission to
lead character evidence or evidence relating to the sexual history of the complainer
and that the decision to grant such application will have due reference to the
probative value of the evidence and the risk of prejudice to the proper
administration of justice, and that the relevance of such evidence must be
apparent.

It is correct that the court should retain the right to limit, where necessary, the extent
of any evidence or questioning which has been permitted.

Rosemarie McIlwhan
Director
20 August 2001



J2/01/20/42
SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND

The Criminal Law Committee of the Law Society of Scotland (“the Committee”)
has considered the Sexual Offences (Procedure & Evidence) (Scotland) Bill
and welcomes the opportunity of commenting on the principle of this measure.

The Current Law

Witnesses are central to the criminal justice system and if the integrity of that
system is to be preserved, witnesses should have the opportunity of giving
their evidence in as congenial a manner as possible.    

The protection of witnesses has to be balanced with the rights of an accused to
receive a fair trial, as enshrined in Article 6 of the European Convention on
Human Rights (“ECHR”).  Article 6(2) provides that an accused person is
innocent until proven guilty and it is, therefore, appropriate that the accused is
given the right to test all the evidence brought before the court.  This
necessarily will involve questioning witnesses to enable the court to decide
whether the evidence given is credible and reliable.

In the Scottish criminal justice system, an accused can, if he so chooses,
represent himself in court proceedings.  Article 6(3)(c) of the ECHR states:

“Everyone charged with a criminal offence has the following minimum rights:-
...(c) to defend himself in person or through legal assistance of his own
choosing or, if he has not sufficient means to pay for legal assistance, to be
given it free when the interests of justice so require”.

Article 6(3)(d) reinforces the position, stating that an accused person has the
right “to examine or have examined witnesses brought against him”.
(emphasis added)

However, the case law in relation to Article 6(3)(c) (Croissant -v-Germany
[1992]) and Article 6(3)(d) above suggests that these rights must be balanced
with other Convention Rights when the interests of justice dictate.

The rights of witnesses are protected at common law by the court.  A judge is
under a duty to protect a witness from harassment and intimidation.
Procurators fiscal in the district and sheriff courts and advocates depute in the
High Court of Justiciary prosecute in the public interest and in discharging this
duty, can intervene if the accused engages upon inappropriate or irrelevant
questioning.

The Sexual Offences (Evidence and Procedure) (Scotland) Bill

Concerns have been expressed that the current law does not offer sufficient
protection to victims of sexual offences from inappropriate, offensive and
degrading questioning.  This Bill has been introduced to provide additional
safeguards for victims of crime.
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The Bill deals with two major policy objectives:-

To prevent the accused in rape and other sexual offence cases from personally
cross-examining the complainer; and
To strengthen the existing provisions restricting the extent to which evidence
can be led regarding the sexual history and character of the complainer.

Prevention of Personal Cross-Examination by the Accused in Sexual Offence
Cases

The Scottish Executive makes it clear in the policy memorandum
accompanying the Bill that it “regards the need for protection of complainers
from questioning by the accused personally as an issue of principle”, and to
achieve this has adopted option 3 of the proposals set out in the consultation
document, “Redressing the Balance”.  This requires the accused to be legally
represented throughout the trial.

Although the number of cases where the accused has personally cross-
examined a complainer is small, the criminal justice system ought to provide a
mechanism whereby adequate protection is available to vulnerable witnesses
from inappropriate questioning without compromising the accused’s right to a
fair trial.  The Committee is not satisfied that the proposals contained in the Bill
strike this balance and cannot therefore agree with the way in which the policy
objective is being implemented.

In responding to the “Redressing the Balance” consultation paper, the
Committee suggested an alternative approach which, in the Committee’s view,
would offer additional protection for the complainer but would not interfere with
the accused’s rights under Article 6.  The Committee proposed the adoption of
a system whereby a lawyer would be appointed by the court (an “amicus
curiae”) to safeguard the interests of vulnerable witnesses.  The concept of the
amicus curiae is discussed further below and could offer a practical solution to
this difficult issue.

The Committee also has a number of concerns about the practical
implementation of the proposals contained in the Bill.

The Solicitor/Client Relationship

All solicitors in Scotland are regulated by the Law Society of Scotland in terms
of the Solicitors (Scotland) Act 1980, relevant practice rules and the Code of
Conduct for Scottish Solicitors.  The Code of Conduct contains a statement of
the basic values and principles which guide the solicitors’ profession.

Article 5(a) of the Code states that “solicitors must act on the basis of their
clients’ proper instructions”.  This statement reflects the fact that the
solicitor/client relationship has its foundation in the law of contract and a
solicitor must have the client’s authority to act.  If the solicitor has no
instructions, then he or she has no authority to act.
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The Bill seeks to address this by providing statutory authority for the solicitor to
act in circumstances where the accused gives:-

no instructions ;
“inadequate” instructions; or
“perverse” instructions.

However, in all other respects, the Bill envisages a traditional professional
relationship developing between the court appointed solicitor and the accused.
Unlike in England and Wales,1 the solicitor in Scotland  is placed under a duty
to act in the best interests of the client, while being subject to the same
obligations as if engaged directly by the client.  The solicitor would, therefore,
be obliged to have regard to the other provisions of the Code of Conduct.

Article 5 of the Code states that “solicitors must provide adequate professional
services”.  The Code explains that an adequate professional service requires
the legal knowledge, skill, thoroughness and preparation necessary to process
the matter in hand.  Solicitors should not accept instructions unless they can
adequately discharge them.  Consideration should therefore be given to how
the court appointed solicitor can reconcile the responsibilities under this Article
with the duties imposed by the Bill.  As currently drafted, a court appointed
solicitor would remain liable for damages in any negligence claim in dealing
with the client’s affairs and may also face disciplinary action by the Society in
respect of a service which is alleged by the client to be inadequate.

Similarly, it would be open to an accused person to lodge an appeal on the
basis of defective representation if it could be established that there had been
a miscarriage of justice resulting from a failure to present the accused’s
defence to the court2.

The policy memorandum accompanying the Bill suggests that the Law Society
of Scotland and the Faculty of Advocates could amend existing non-statutory
codes as is necessary.  Whilst amendments of this nature could be carried out,
the Committee is of the view that specific provision requires to be made in the
Bill to reflect what is a substantial change in the solicitor/client relationship.

If a solicitor is appointed by the court and faced with an uncooperative accused
person, it is unrealistic to suggest that the relationship between the accused is
one based on a contract of agency.  Similarities could, however, be drawn
between this relationship and that of an advocate and the client.

Advocates do not operate within the law of agency.  Rather they are regulated
by their own professional rules, which operate outside the law of contract.  In
the case of Bachelor -v- Pattison and Mackersy (1876) 3R 914 it was
observed,

                                                
1 In terms of section 38 of the Youth Justice and Criminal Evidence Act 1999, a court appointed solicitor
in proceedings for sexual offences is not responsible in any way to the accused.
2 Anderson -v- HMA 1996 SCCR 114
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“The nature of an advocate’s office makes it clear that in the performance of
his duty, he must be entirely independent and act according to his own
discretion and judgement in the conduct of the cause for the client.  His legal
right to conduct the case without any regard to the wishes of his client, so long
as his mandate is unrecalled and what he does bona fide according to his own
judgement will bind his client and not expose him to any action for what he has
done, even if the client’s interests are thereby prejudiced.”

If the principle of a court appointed solicitor is accepted, then he or she should
similarly be expected to act independently and exercise his or her professional
judgement in the case.  Rather than seeking to preserve the contract of agency
between the solicitor and the client in these artificial circumstances, the Bill
should be amended to reflect the fact that in situations where the court
appointed solicitor is given no instructions, inadequate or perverse instructions,
he or she will act independently of the client and exercise  professional
judgement in each case.  If solicitors are to be free to act as court appointees,
then the terms and conditions of the appointment should be specified in the
Bill.  This should be supported by a statutory code of conduct and express
provision made exempting such court appointed solicitors from disciplinary
proceedings, provided the statutory code of conduct has been complied with.

Specific provision should also be made to exempt court appointed solicitors
from civil liability.  Support for the principle of immunity from liability for an
advocate in criminal proceedings can be found in Lord Hope’s speech in the
case of Hall & Co -v- Simmons (2000) 3 All ER 673.  In the course of his
decision, Lord Hope describes the impact which such an extension of liability
could have on the criminal justice system.  He points out that “to introduce into
this scheme of criminal justice a principle that the defendant should be free to
sue his advocate in negligence will significantly alter the relationships involved
and make the achievement of justice more difficult”.

He goes on to say:

“How is one to balance the possibility that a small number of defendants in
criminal trials are being denied a remedy against the benefits of maintaining
the immunity in the public interest?  This involves an assessment of the risks to
which all those involved in criminal proceedings would be subjected if
advocates were to feel bound to protect themselves...  The time taken up by
this activity would be likely to prolong trials to the inconvenience of members of
the public such as jurors and witnesses.  The ordeal to which vulnerable
witnesses, especially those in rape and sexual abuse cases, are exposed
could be extended...  The combination of advocates in criminal trials erring on
the side of caution in their own interest and of judges erring on the side of
caution in the interests of a fair trial would be likely to impede rather than
enhance the efficient administration of criminal justice.”

The import of this reasoning is brought into sharp relief when one considers the
position of the court appointed solicitor.  If the administration of justice is to
continue to operate efficiently in these cases, then immunity from civil liability
ought to be conferred on the solicitor.
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Consideration should  also be given to whether it would be appropriate to
restrict the grounds for an appeal of defective representation in these
circumstances, especially if the accused has not co-operated with the court
appointee.

In the interests of clarity, both the accused and the solicitor should be aware of
the effect of the substantially altered nature of the relationship introduced by
the Bill.  The Bill and the statutory code should  be clearly drafted to reflect the
rights of the accused and obligations of the solicitor for the purposes of
appeals, disciplinary proceedings and civil liability.

Lack of Information

In terms of the rules of evidence, it is generally accepted that it is inappropriate
for an advocate or solicitor to put a question to a witness during a trial, which to
his or her knowledge has no basis in fact or forms no part of the accused’s
version of events.  Without the cooperation of the accused, or information as to
the defence, it is difficult to envisage how the court appointee will be in a
position to test evidence led by the prosecution.

Efforts could be made to ensure that the solicitor is fully aware of the strengths
and weaknesses of the prosecution case and to that extent, the prosecution
case can be tested.  However, without information from the accused as to the
defence, the court appointee cannot effectively represent the accused or
discharge the professional duties already identified.

Section 2(4)(b) acknowledges this difficulty and states that “where the accused
gives no instructions or inadequate or perverse instructions, [the court
appointed solicitor must] act in the best interests of the accused.”  No guidance
is, however, given as to how, without any instructions, the solicitor is to
determine “the best interests” of the client.  It is therefore difficult to ascertain
how the solicitor will be able to fulfil the statutory duty imposed by section
2(4)(b) of the Bill.

ECHR Considerations

If these provisions are to be implemented, consideration should be given to
whether they are compliant with ECHR.  In the present context, the rights of
the accused to a fair trial under Article 6 of the Convention must be balanced
with those of the witnesses to be protected from inhumane and degrading
treatment in terms of Article 3 and from undue interference with their right to
privacy in terms of Article 8.

On one view, these provisions may not fall foul of the Convention on the basis
that the accused, after being given due notice, failed to instruct a solicitor and
thereafter failed to cooperate with a solicitor appointed by the court.  In effect,
he could be held to have waived his rights under Article 6 to this extent.

However, consideration should be given to whether the accused’s right under
Article 6(3)(c) is real or illusory.  There is a clear principle from the case law of
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the European Court o f Human Rights that the provision of representation for an
accused person should amount to effective assistance and not mere
nomination of counsel.

In considering these provisions, therefore, the Justice Committee should be
satisfied that the proposal set out in the Bill is compatible with ECHR.

It is well established that the guarantee of a fair trial under Article 6 is absolute.
A conviction obtained in breach could not stand.  The weighing of issues under
Article 6 involves an analysis of what is involved in the concept of a fair trial.  In
assessing this, account can be taken of the interests of the accused, the victim
and society and the principle of proportionality must be applied.

In determining whether a limitation of the right to a fair trial is arbitrary or
excessive, consideration should be given to whether:

The legislative objective is sufficiently important to justify limiting a fundamental
right;
The measures designed to meet that objective are rationally connected to it;
and
The means used to impair the right are no more than is necessary to
accomplish the objective.

It may be justifiable to have a solicitor act for the purposes of cross-examining
the complainer because of concerns about the vulnerability of the witness and
potential breaches of Articles 3 (protection from inhumane and degrading
treatment) and 8 (the right to privacy).  However, to have the court appointed
lawyer continue to act for the remainder of the trial where no such threat exists
in relation to other witnesses, may not be regarded as necessary to accomplish
the objective.

The Amicus Curiae

As indicated above, the Committee has suggested an alternative approach,
which could safeguard the interests of vulnerable witnesses but which would
not interfere with the accused’s rights under Article 6.  The Committee
proposed the introduction of the “amicus curiae”.

The function which the amicus curiae would perform would be to object to the
question or line of questioning put by an unrepresented accused person to the
complainer.

It could be argued that this is a function which the judge or procurator fiscal
currently should fulfil.  However, as was identified in the Redressing the
Balance consultation paper, there are situations in which the judiciary may be
reluctant to intervene because the accused is not legally qualified and may be
unfamiliar with the rules of evidence.

If the Committee’s proposal were adopted, in conjunction with the use of
screens or CCTV link, then the amicus curiae could prove to be a workable
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solution to the problems which have been identified.  It is difficult to envisage
any ECHR difficulties with this option as the accused’s right to defend him or
herself in terms of Article 6(3)(a) is unfettered but will be closely monitored by
the amicus curiae to ensure that it is exercised in accordance with law.
Similarly, the complainer is protected by the services of the amicus curiae,
designed solely to ensure that the questioning is appropriate, relevant and
admissible.

Restriction on Evidence Concerning the Sexual History and Character of the
Complainer

Section 274(1)(b) of the Bill prohibits the leading of evidence which suggests
that the complainer has engaged in sexual behaviour not forming part of the
charge before the court.  The Committee agrees that evidence of this nature
should not be admissible to support an inference that the complainer
consequently is more likely to have consented to the sexual activity, which
forms the subject matter of the charge.

“Consent to sexual intercourse on a previous occasion is not probative or
relevant to consent or its absence on the occasion giving rise to the charge
because consent is exercised independently in relation to sexual behaviour on
each occasion it occurs”3 .

However, such evidence may be relevant to whether the accused honestly
believed that the complainer had consented and accordingly, should not be
excluded completely.

Section 275 sets out the exceptions to the general prohibition.  Relevance to
the issues to be proved is a factor which judges will currently consider in the
Scottish courts before allowing such questions to be asked.  The significant
difference between the provisions in the revised section 275 and the current
law relates to the operation of section 275(1)(c).

Before admitting evidence of the nature described, the court must weigh the
probative value of the evidence sought to be admitted or listed against the
danger of prejudicing the proper administration of justice.  Section 275(2)(b)
then goes on to list the factors which the judge should take into account when
determining the “proper administration of justice”.  Paragraph (ii) states that it
includes “ensuring that the facts and circumstances of which a jury is made
aware are relevant to an issue which is put before the jury and commensurate
to the importance of that issue to the jury’s verdict”.

The Committee is concerned that in assessing the value of the evidence, the
judge may be usurping the function of the jury.  In dealing with applications of
this nature, the judge should consider whether the issue is relevant and
admissible.  To go beyond that and make an assessment as to the probative
value of the evidence would involve the judge making qualitative judgements,
more properly considered by the jury at the conclusion of the trial.

                                                
3 Regina -v- Y. Court of Appeal Criminal Division January 15, 2001
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At present, if evidence is relevant and admissible, the jury is entitled to
consider it and place on it what weight they consider appropriate.  It is the
jury’s function to assess the credibility and reliability of the witnesses, consider
their demeanour and the manner in which they gave their evidence and
ultimately to determine the value which can be attributed to  each piece of
evidence.  If this evidence has been obtained fairly and is relevant, it is difficult
to ascertain why it should be excluded.

The proposed new sections 274 and 275 of the 1995 Act extend the prohibition
on the leading of evidence contained in the current law to exclude evidence
which would tend to show that the complainer is not of good character either in
relation to sexual matters o r otherwise and that the complainer has engaged in
any type of behaviour, not being sexual behaviour, which might found the
inference that the complainer is not a credible and reliable witness.

The law at present prohibits the defence from leading evidence of “bad
character” in relation to all witnesses, unless notice of the intention to do so is
given to the court.  A necessary part of the defence solicitor’s job is to test the
strength of the prosecution case and challenge the credibility and reliability of
prosecution witnesses.  In doing this, evidence of “bad character” in, for
example, the form of previous convictions for dishonesty, may be relevant.  In
these circumstances, the defence would give notice that it wished to challenge
the character of the witness and then proceed to lead the relevant evidence.

This general rule which applies when the defence wish to challenge the
character of a Crown witness applies in relation to all crime and accordingly
victims of sexual assault are given the same protection as all other victims of
crime.

The effect of the new section 274 would be to restrict this general rule in cases
involving sexual offences and ensure that such evidence could only be led in
circumstances where the judge determines that the probative value of the
evidence outweighs the risk of prejudice to the proper administration of justice.
This may be justifiable if the definition of the proper administration of justice
included reference to the right of the accused to challenge the prosecution
case and present the defence fully.

As is indicated in the policy memorandum accompanying the Bill the model on
which these new sections are based is the Canadian Criminal Code.  In the
section of the Canadian Criminal Code which deals with determining the
admissibility of evidence, the Code specifies that the judge shall take into
account the interests of justice, including the right of the accused to make a full
answer and defence.  No reference is made to this right in the definition of “the
proper administration of justice” for the purposes of the Bill and if it is to be
considered balanced, then perhaps the definition of the “proper administration
of justice” should be extended to make specific reference to the accused’s
rights under Article 6.

The Committee hopes that these comments are of some assistance to the
Justice Committee during the Stage 1 consideration of the Bill. The Committee
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has further comments of a drafting and technical nature to which it will return at
Stage 2.

Yours sincerely
Anne G Keenan
Deputy Director

24 August 2001
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J2/01/20/57

JUSTICE 2 COMMITTEE

Visit by members to Aberdeen Procurator Fiscal’s Office

Note by the Clerk

1. Scott Barrie and Tavish Scott of the Committee, accompanied by a Clerk, visited
the Procurator Fiscal’s Office in Aberdeen on 26 July 2001.

2. This note provides a factual account of the visit to the Fiscal Office.  The note has
been structured to accord more closely with the terms of reference for the Inquiry,
which might assist members in digesting the vast amount of information gathered
from the visit.

Introduction

3. Members were welcomed to the office by Mrs Elish Angiolini, Regional Procurator
Fiscal.  Mrs Angiolini explained that as Regional Procurator Fiscal she had a dual
role.  She was the District Procurator Fiscal for the city of Aberdeen and was
therefore operationally responsible for the work in the Aberdeen Fiscal’s office.
She was also the Regional Procurator Fiscal for Grampian, Highland and Islands
and was therefore Line Manager to each of the twelve District Fiscals in
Grampian, Highland and Islands and had responsibility for resource planning,
financial management and management of staff within the Region.

4. There were currently fifteen remote offices based in Banff, Dingwall, Elgin, Fort
William, Inverness, Kirkwall, Lerwick, Lochmaddy, Peterhead, Portree,
Stonehaven, Stornoway, Tain and Wick.  The Aberdeen office was unique as it
provided support to a large geographical area and because it had built up
experience in handling cases related to the oil and gas industry through a number
of prosecutions, major enquiries and sudden and unexpected deaths.

5. Mrs Angiolini had drawn up a programme for the visit this is attached at Annex A.
On balance it was decided to forgo the visit to Court in favour of spending more
time in the office talking to staff.  Members met with staff marking summary cases
then had a briefing from Mrs Angiolini on workload, staffing, resources and
management issues.  They then talked to the staff in the solemn team, the
summary team and the Deputes.  The Oil and Gas Unit and the Deaths and
Complaints Against the Police Unit were also briefly introduced to members.

Marking of Summary Cases

Workload

6. This team handled all cases reported for prosecution in the Fiscal’s office in
Aberdeen except for those which relate to complaints against police officers.
Complaints against police officers go directly to a separate Unit under the direct
supervision of the Regional Procurator Fiscal.  This team handled cases which
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would either go before the District or Sheriff Court as well as the initial decision
making in respect of all serious cases which may eventually be prosecuted
before a Sheriff and Jury or High Court.

7. The Summary Crime Court at Aberdeen Sheriff Court hears a range of cases
including cited, remand, continued and custodies.  There are currently eight
Judges in Aberdeen  - six permanent Sheriffs, a floating Sheriff and a Sheriff
Principal who deals exclusively with Civil matters.

8. Members observed the marking of custodies (i.e. considered by a lawyer with
regard to whether the report discloses a crime in Scots law, sufficient evidence of
a crime, corroborated evidence against a particular individual as well as an
appropriate disposal for the case) in the Summary meeting room.  Custody
reports were e-mailed during a specific time slot between 8.00 am and 9.15 am.
Cases reported by non-police reporting agencies such as Health and Safety and
Customs and Excise were sent by post to the office rather than through the
e-mail system.  Steps were being taken to have all the non-police reporting
agencies report their cases by e-mail within the next eighteen months.

9. There was no pattern to the number of cases the Procurators Fiscal had to mark,
except that on Monday, after the weekend, there could be in the region of 20-30
custodies to mark.  On the morning of the visit the Procurators Fiscal had been
busy from 8.00 am marking 13 custody cases (this number was more
representative of the number of custody cases received per day). The custody
cases that morning, amongst others, included a murder and a gang rape.  These
cases had to be prepared for court by 11.00 am.  This was a Court requirement
that cases should be with the Sheriff Court and ready to call from 11.00 am. It
was understood that this was unusual for a city as in other city offices the
custodies take place in the afternoon and therefore give the Procurator Fiscal’s
office a greater period of time to consider the cases and prepare them for Court.
Mrs Angiolini said that the timing of the Custody Court and the programming of
the Court generally, was a matter of frequent and regular discussion with the
Sheriff Clerk.

10. Members acknowledged that non-police reporting agencies reports only
accounted for between 5-10% of the cases reported to the Office per annum.  On
average one third of custody cases were accountable to an accused being
arrested on warrant, with the remainder being fresh cases.  Of course, if the
police decided to have a purge on outstanding warrants, this would have an
impact on the number of cases. In addition to marking cases they made
applications for search warrants.  In order for a fiscal to oppose bail, the papers
had to be read and assessed, for the custody statement (analysing evidence as
to why bail should be refused) to be drafted in time for the court to consider later
that morning.  The introduction of the custody statement was as a result of the
incorporation of the European Convention on Human Rights into the Scottish
justice system, and is an example of the additional work brought about by the
Convention. One of the Procurators Fiscal’s central duties was to consider the
police report and assess whether there was sufficient evidence to prosecute a
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case.  Procurators Fiscal were trained to analyse evidence and consider whether
the evidence was sufficient for the purposes of the Court.

11. The Fiscal at Stonehaven has a comparatively light workload compared to some
other offices and so assists the Region in the investigation of complaints against
the police and the training of junior staff.  The Procurator Fiscal of Wick was in
the Aberdeen office during the Committee’s visit.  The office at Wick consisted of
one lawyer and an office manager who also carried out typing and liaison
functions there.  The Procurator Fiscal at Wick travelled to the Aberdeen office
once a month to carry out training of junior staff and to assist with peaks and flow
of workload in the Aberdeen Office.

Police liaison

12. Scott Barrie asked the Procurators Fiscal marking cases how often they liaised
with the police over cases.  With electronic reporting fewer and fewer police came
into the office.  However, a considerable amount of out-of-hours liaison took
place when Procurators Fiscal were on-call.  They would receive requests for
guidance and direction in respect of incidents occurring out-of-hours.  The sheer
volume of cases also dictated the level of interaction possible.  However, if a
serious crime had taken place police officers would invariably come to the office
to discuss the case and receive instructions.  There were some resultant benefits
to the lack of face to face interaction, in one way it ensured that police officers
detailed in writing all the available facts accurately rather than relying on the
Procurators Fiscal to chase information.  It was important to note, though, that
historically there was a good relationship with the police, notwithstanding the
natural tensions that existed, such as, emotive cases being dropped (insufficient
evidence etc.) or police colleagues being prosecuted.  The Regional Procurator
Fiscal advised that formal liaison arrangements were in existence between the
Procurator Fiscal and Grampian Police.  These took place at both a very senior
level including the Chief Constable and Deputy Chief Constable, and at an
operational level, with the Principal Deputes meeting the Divisional Commanders
on local issues of concern.

Proposals

13. Mrs Angiolini emphasised the importance of police officers appreciating the
significance of the quality of reports to the Procurator Fiscal and of giving
evidence in trials.  While Procurators Fiscal make a major contribution to the
training at the Scottish Police Training College at Tulliallan, Mrs Angiolini was of
the view that there would be great benefits to the police, and as a consequence
to the prosecution, of having full-time senior prosecutors in the Police College at
Tulliallan to provide a substantial input to police training.

14. Tavish Scott enquired about the number of cases where no proceedings were
brought and whether statistics were held. Mrs Angiolini promised to provide
members with this information.  This is attached at Annex B.

15. There were a number of options available to the Procurator Fiscal when a case
was reported.  These included prosecution, no proceedings, issuing of warnings
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and several other alternatives to prosecution such as Fiscal Fines and Diversion
from Prosecution Schemes.  The percentage of cases not proceeded with in
Aberdeen in 2000 -01 was 10.1%.

16. Scott Barrie asked about the diversion from prosecution schemes in operation.
There were a number of active diversion schemes, such as, the social work
diversion scheme and the mediation and reparation diversion scheme.  So far,
240 cases this year had been referred to the latter scheme.  The mental health
diversion scheme had been withdrawn, although it had produced impressive
resolution figures.  The Crown Office was in discussion with the Executive on this
matter.

17. Tavish Scott was interested in the relationship with the Children’s Panel.  He was
advised that normally a designated Depute liaised with the Reporter.  Together
they would consider which was the most appropriate Authority to deal with the
child, although ultimately this was for the Procurator Fiscal to determine.  The
Lord Advocate had provided detailed guidelines to the Service on the prosecution
of children.  Generally the policy was that children should be kept out of Court so
far as possible and only in exceptional circumstances would a child be
prosecuted.

Briefing by Mrs Angiolini

Workload

18. The Service’s ethos was to investigate cases and bring evidence to court so that
prosecutions could take place, but with an overarching obligation that no innocent
person is convicted of a crime.

19. In 1994 there were approximately 40,000 reported cases to the Office, this had
dropped to 12,704 to end of year, March 2001 with the introduction of fixed
penalties.  At first glance this seemed like a dramatic decrease in workload, but in
actual fact it was explained that the cases that remained reported to the
Procurator Fiscal now had a higher level of complex and serious crime cases
which demanded thorough examination.  In the month of July there were 35 new
cases placed on Petition (serious crime) – this was a record number for the
Aberdeen Office.  To illustrate how the service provided was demand led, the
normally very busy office of Peterhead required to deal with six homicides over a
five month period last year and as such staff had to reallocated to meet the sharp
increase in workload at Peterhead.

20. The introduction of intermediate diets in 1995 placed an additional burden on the
Service. There were obvious benefits for the police, witnesses, the Courts and
the accused from the introduction of Intermediate Diets but the main resource
impact of these innovations rested with the Fiscal Service.  This was because, on
the whole, the accused now waited until the Intermediate Diet stage or later, at
the trial diet, before pleading guilty.  Entering a plea was not in itself an issue, as
an accused had the right to maintain his/her innocence, but the timing of the plea



5

placed pressure on Procurators Fiscal who had to fully prepare a case for
intermediate diet.

21. The Procurator Fiscal reported that a significant increase had been observed by
staff in the number of solicitors who telephoned the office to request a note of
evidence in Summary trials.  This type of work was previously funded on a time
and line basis, the fixed payment structure had now changed the fee basis for
Defence solicitors and Procurators Fiscal were concerned that they were now
facing a burden of supporting the Defence by providing notes of evidence at the
expense of their own workload.  While the Crown’s objective was always to assist
the Defence where they were having difficulty in obtaining evidence, this feature
was becoming much more prominent and was a source of anxiety to the Regional
Procurator Fiscal.

22. One of the major problems in Aberdeen was housebreaking. The Lord Advocate
had issued guidelines to Chief Constables about the precise circumstances in
which an accused person may be liberated on bail.  The European Convention on
Human Rights had also introduced a number of constraints creating a
presumption in favour of bail in circumstances where, previously, an accused
may not have been granted bail.  The Regional Procurator Fiscal explained that
in the case of housebreaking, particularly those where the accused was also
resourcing a drug habit, where bail was granted, the accused may re-offend while
on bail resulting in a number of additional cases and victims of crime.  Mrs
Angiolini advised that this particular feature had led her to support the
introduction of a Drugs Court which would identify such offenders and assist
Procurators Fiscal in presenting arguments that such a person should be
remanded in custody to avoid the crime-wave situation which occurred if they
were released on bail.

23. The connected issue of proportionality was explained to members.
Proportionality was a matter regarding bail  - the European Convention required
that a person may only be remanded in custody where it was necessary to do so
and where it was proportionate in relation to the deprivation of liberty which
results.  So, for example, in certain circumstances  a person accused of murder
may now get bail.

Staffing, Recruitment and retention

24. A diagram showing the staffing structure of the Aberdeen Office is attached at
Annex C.  The Senior Procurator Fiscal Depute working specifically with child
witnesses was expected to be in post on 8 August.  Mrs Angiolini had placed a
bid to restore the post of Assistant Procurator Fiscal to strengthen her current
team.

25. Weighting and loading of posts was directly proportionate to the experience of the
post-holder.  The office had 17 legal staff, 7 with less than 2 years experience.
Mrs Angiolini said that there was a lack of flexibility with the current staffing
situation.  Because the service was demand led there were peaks and troughs,
but because of the lack of availability of ad-hoc casual staff to meet changing
demands, tough decisions had to be taken to reallocate staff leaving shortfalls in
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other areas.  Staff in these areas would pick up the additional duties and did so
through goodwill and a sense of teamwork.

26. The Regional Procurator Fiscal went on to clarify why there was a lack of
availability of ad hoc casual staff in Aberdeen.  While Procurators Fiscal in the
Central Belt may make use of Advocates as casual legal staff to meet shortfalls,
sickness absence, maternity leave etc., Advocates were not interested in coming
to Aberdeen or further north as it was not a sufficiently lucrative prospect. Only
one Advocate is currently available to provide assistance compared to several for
each office in the south and Central Belt.

27. In addressing shortfalls of staff due to training, sickness absence or annual leave,
the Regional Procurator Fiscal makes use of the resources around the Region.
Those offices which were more lightly loaded provide assistance with marking of
cases from the heavier offices and provide annual leave cover for Courts etc.
The sheer geography of the Region meant that such assistance was particularly
expensive where it required staff to attend at another Fiscal’s office.  This cost
was disproportionate to the cost of such assistance in the other Regions in
Scotland where such assistance could be provided relatively cheaply from one
office to another. The introduction of the new IT system would help with the
marking of cases but Court cover would still require significant movement of staff
across large areas. The Regional Procurator Fiscal explained her intention to
establish a Regional Resource with more formal responsibility for providing such
assistance across the Region.

28. Recruitment in Aberdeen had been a problem in recent years.  Commercial
salaries in Aberdeen were particularly competitive and there was a significant
exodus of Aberdeen law graduates to the Central Belt.  This meant that there was
severe competition for lawyers in Aberdeen and over the last three to five years
the starting salary for Fiscals has not been sufficiently competitive with those in
private practice in Aberdeen.  The starting salary had recently become
significantly more attractive rising from £18,000 to £23,750.

29. As a result of the difficulties in recruitment over the last three to four years, there
had been chronic staff shortages in Aberdeen which were now resolved.
However, the proportion of new and untrained staff in the Aberdeen office was a
particular challenge and resulted in a certain rigidity because of the inability of
new staff to deal with more complex and difficult cases.  Mrs Angiolini was
optimistic that the post of Assistant Procurator Fiscal when introduced to the
office would provide a more senior lead to the legal staff in Aberdeen and would
deal specifically with training and development of the more junior staff.

30. Mrs Angiolini considered that there was a need to review the span of
responsibility of those in management positions to ensure that there was
appropriate support and monitoring of staff as well as career progression for
those who wished to stay with the Service on a long term basis.
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31. Members were advised that very few members of staff in Aberdeen had joined
the Union (FDA).  It was not understood why this was the position. Mrs Angiolini
is a member of the union.

32. Mrs Angiolini explained that the Crown Office had had a tremendous rise in its
workload over the last four years with the onset of Devolution and ECHR as well
as the Lockerbie trial.  This had meant that there was less face-to-face contact
between Crown Office officials and the Service because of the volume of
workload, and in the Grampian Region because of the geographic logistics.

33. Members were advised that staff had an on-call rota. In February 2000 on-call
payments were introduced for staff who carried out duties outwith office hours.
Time off was paid as well as overtime.  Some members of staff felt that pay was
not commensurate with the duties and responsibilities of being on-call.  However,
the Regional Procurator Fiscal explained that this matter had been discussed and
agreed with the Trade Union.  With the current staffing numbers, legal staff were
on-call approximately one week out of every three months, as opposed to every
six weeks which used to be the norm.

Training

34. In 1982 there was very little training available to members of staff within the
Service other than the legal training provided prior to their entry to the
Department as well as occasional courses.  The overall situation had improved
dramatically since 1982 and the Department had received Investor in People
status in April 1998, which was re-awarded in December 2000.  The
Departmental Training Calendar and Development Guide was provided by
Mrs Angiolini to demonstrate the type of training available to the Service. A copy
of this document and other related training material can be requested from the
Clerk to the Justice 2 Committee’s Office.

35. Staff in the Service had an appointed Line Manager at the beginning of a
reporting year.  Each member of staff agreed a Forward Job Plan with specific
objectives in relation to their performance and delivery of results with their Line
Manager.  At six months, an Interim Review interview was held where the Line
Manager would discuss with the jobholder their performance to date, their training
and development and any other specific problems or issues.  At the end of the
year a further interview was held and a full Annual Report was completed about
the individuals performance.  The Report would indicate how well the person had
performed and the level of performance pay which should be awarded.  The
reporting cycle formed part of the training information which was fed into the
Training Division in Crown Office.

36. As stated above, line managers were responsible for identifying training needs of
individual members of staff and ensuring that all staff attended compulsory
courses which included, the Deputes Core Course (a week long residential
course), Advocacy Course and Precognition Core Course.  On arrival in a local
office, Induction Training takes place where the Depute would be provided with a
programme of training for the first year.  More emphasis was now being placed
on PC training for all staff given the introduction of the new IT system next year.
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37. Mrs Angiolini set out the difficulty where an office had a significant number of new
recruits and the burden that that could place on existing staff who had to carry out
their own job as well as coaching and mentoring new staff.  Ideally, Mrs Angiolini
indicated that she would wish to see Deputes in the Service receive six weeks
intensive training away from the office prior to entering an operational office in the
Service.  While there was a significant induction and good core courses for new
Deputes, the constant removal of Deputes from the office for such courses
created more disruption and difficulty in the provision of cover.

Resources

38. The Crown Office and Procurator Fiscal Service did not form part of the Scottish
block prior to Devolution.  Instead, this relatively small Department undertook
negotiations with Treasury directly for its funding.  Mrs Angiolini considered that
the alien nature of the Scottish Prosecution Service compared to other
Departments in England and Wales meant that there was not as good an
understanding of the responsibilities of the Department as there is now under the
devolved arrangements.  Very often, Treasury officials had equated the Scottish
Procurator Fiscal with the Crown Prosecution Service despite the hugely different
nature of their roles.  It was noted that it might be useful for members to find out
from the Crown Office historical funding issues and additionally, whether the
Public Accounts Committee Reports of 1982 and 1987 would provide useful
historical information.

39. In 1995 the Office moved to Atholl House (its present location).  At that time the
accommodation was adequate, as there were only 11 or 12 legal staff.  This
number had increased to 17, supported by 30 non-legal staff.  Staff were
therefore working in increasingly cramped accommodation.  Although the
accommodation was cramped it was still fairly pleasant and indeed steps were
being taken to increase the accommodation.

40. Mrs Angiolini mentioned that because of the geographic area covered by the
Office, travel and subsistence costs were a significant draw on her budget.  In
fact the bulk of the Regional budget was spent on salaries, pensions, case
related costs (witness expenses) as well as travel and subsistence.  Unlike a
number of other major Government Departments, the Regional budget and
indeed the Departmental budget did not have any major capital programmes.
Essentially, the Department’s budget related to running costs with IT
programming built in.

Information Technology

41. It was expected that the new IT system would be rolled-out to all offices in the
Spring of 2002.  The system would be piloted in the Aberdeen Office in
October/November this year and it was hoped that the system would have a
significant affect on the administration of Summary work as well as on the
amount of paper produced.  The system would contain a database, such as the
Book of Regulations as well as legal casework which would greatly assist the
legal staff.
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Connected Issues

42. Members acknowledged that the Procurator Fiscal Service had had an uphill
struggle with the media.  Public relations, through the media’s portrayal of the
fiscal’s job, had suffered.  Mrs Angiolini hoped that the Inquiry would help to
redress this balance and inform the public that while the Press chose to report
cases that went wrong the Service was carrying out a very high quality job and
securing successful results in the vast majority of the cases which it processed.
The objective of the Service was to present the evidence before the Court to test
that evidence and for the Court to decide what was appropriate.

43. Mrs Angiolini stressed that there were very good reasons why cases were not
proceeded with and gave members examples.  Transparency was not always
possible because of the sensitivities of these cases.

Proposals

44. The Office Change Group was set up at the beginning of this year and consisted
of a number of members of staff from each of the different groups within the
Office. The Group was looking at how the Office could be changed to allow more
effective distribution and location of work.  Systems of work within the office were
being considered as well as the location of staff.  At the moment legal staff work
on a separate floor from administrative staff and the Regional Procurator Fiscal
was keen to create inter-disciplinary teams which she considered would be more
effective in minimising resource wastage and create a better sense of teamwork.
The Regional Procurator Fiscal was also intending to set up a District Court Unit
in the District Court building which would again reduce the movement of papers,
have staff available at the point of work and enhance the relationship between
the Court staff and Fiscal staff.

45. It was understood that since the visit, additional accommodation had been
secured both at the District Court and in Atholl House which would allow the
office to expand, in particular, to accommodate the Victim Liaison Office and the
Child Witness Unit.

46. Another proposal, which could have a positive effect on the workload of
Procurators Fiscal, was the setting up of liaison with neighbourhood watch
schemes. Mrs Angiolini indicated that she considered that there may also be
benefits in having a Procurator Fiscal attend regularly at the Police Headquarters
to provide operational advice and guidance there.  This was a matter which she
would be discussing at the Senior Management Team in the near future.

47. Further detail on performance against strategic objectives and targets, workload,
quality, staffing, financial management etc can be found in the Regional
Management Plan.  This document is available from the Clerk to the Committee’s
Office if required.
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Solemn Work

Workload

48. Members were introduced to Mrs McRobert, a Principal Procurator Fiscal Depute
and the Solemn Team Manager.  The Solemn Team consisted of a Principal
Procurator Fiscal Depute, a Sheriff and Jury Depute, a Precognition Depute, 8
Precognition Officers, 2 of whom were casuals, and 2 Petition Clerks.
Mrs McRobert outlined her current caseload.  On that day there were 109 cases
on Petition with associated precognitions ongoing.  Of these, 33 had been
reported to Crown Counsel for Crown Counsel’s instructions on proceedings.  As
Solemn Team Manager, Mrs McRobert had full responsibility for the management
of Solemn cases in the Office.  On receipt of a case in the Unit she would read
the case, allocate the case to personnel according to their experience and set a
target date for the reporting of the case to the Crown Office.  She would have to
bear in mind the statutory time limits and give full directions and instructions to
the precognoscer on the manner and nature of the investigation required.

49. Mrs McRobert would also provide support, guidance and assistance throughout
the precognition process as well as one-to-one training of the staff within the Unit.
Where an accused had appeared on Petition, the Unit had the target of reporting
to Crown Office within six months of the date of appearance on Petition.  The
case must be indicted within twelve months of the appearance on Petition.  When
Crown Counsel instruct that a case was to be indicted, there must be twenty-nine
clear days between the service of the indictment and the trial diet.  Where the
accused is in custody the trial must commence within 110 days of the accused’s
appearance on full committal.  The office had fifty days (including weekends) to
investigate the matter and report to Crown Counsel for instructions.  The
indictment must be served by the 80th day and the trial started by the 110th day.

50. Where there was a number of custodies all at once, this could have a major
impact on the prioritisation of the workload within the office.

51. The role of the precognition officer was to work with the Principal Procurator
Fiscal Depute to investigate independently the case reported to the office by the
police.  This process involved the interview of material witnesses in order to
assess their reliability and credibility for trial.  Interviews with victims and
witnesses took place in a specially designated interview room in the Fiscal’s
office.  The precognition officer would also have discussions with the reporting
officer, examine and label productions and collate the whole case in a format
which will allow it to be presented in Court by the Advocate Depute or Procurator
Fiscal Depute.  Once the evidence had been formatted and the witnesses
interviewed the evidence would be summarised and an analysis of the evidence
presented to the Principal Procurator Fiscal Depute.  There would be a
discussion between the Principal Procurator Fiscal Depute and the Precognition
Officer and thereafter the case would be reported by the Principal Procurator
Fiscal Depute to Crown Office with recommendations on proceedings.

52. Each and every case must be considered both in relation to the sufficiency of
evidence and the forum in which a case should be prosecuted (whether in the
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High Court or before a Sheriff and a Jury).  The introduction of the European
Convention had added a further complicating dimension in relation to a case’s
analysis.  Where a number of custody cases were reported requiring medical,
DNA or other forensic evidence the ability of other agencies to produce such
evidence on time could create difficulties in pushing forward the investigation
within the Office.  For example, if forensic evidence was not available until much
later in the process, some witnesses may have to be re-interviewed.

Staffing

53. Until recently Precognition Officers were drawn from within the Service, however,
in recent years these posts have been advertised externally, which had attracted
a wide range of applicants.  Internal recruitment had been a particular difficulty for
the Aberdeen Office, but local external advertisement had resulted in an
impressive number of applicants (55).  Members spoke to an externally recruited
Precognition Officer who explained that she had been a police officer for a
number of years and had knowledge of the legal system at the time of
recruitment.

54. Members were told that the precognition officer grade post was an interesting
post but there was little career development within the precognition officer grade,
although a number of precognition officers had applied for and obtained other
senior posts within the Service within the administrative and management
grades.  The salary level for precognition officers had recently been reviewed and
the minimum salary had been increased significantly.

Deputes

55. Members were introduced to the deputes currently working in the Aberdeen
Office.  Two Deputes had come from the private sector, one from a firm
specialising in criminal defence and one from the oil and gas commercial sector.
This was acknowledged as being unusual.

Workload

56. Normal conditioned working hours for Deputes are 8.45 am to 5.15 pm.
Precognition Officers and administrative and support staff worked flexi-time.  The
Deputes explained that while these were the conditioned hours, they were likely
to exceed those working hours and that normal working hours in the Office were
between 8.00 am – 6.00 pm.  Deputes also indicated that they would expect to
work at home for approximately five to six hours a week.

57. That morning one of the Deputes had gone through 150 productions, of which
120 had been sent back to the police as they were not considered to be useful
evidence.  A rota system was used to allocate a Depute to deal with the next
days intermediate diets.  Preparation for these cases would inevitably encroach
on time at home.  Normally there would be in the region of 35 cases. In recent
times there had been as many as 90, compounded by a further 80 intermediate
diets the next day.   The Regional Procurator Fiscal clarified that this overloading
had been due to an error by a member of staff at the Sheriff Clerk’s Office.
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Deputes did not get to follow a case through from start to finish – involvement
usually begun at the intermediate diet stage.  This was mainly down to the sheer
volume of cases.  They felt that they were given considerable responsibility, such
as, opposing bail in a murder case and highlighted that Sheriffs had high
expectations of them and at times could be harsh in their treatment of them.  Mrs
Angiolini explained in further detail that when a murder case is reported to the
office it was dealt with by a very senior member of the legal staff and detailed
instructions were provided to the Court Depute for the first (formal appearance in
Court).  That would include detailed instructions regarding bail.  While a more
junior Depute may call the case in Court and provide the oral opposition to bail -
the Depute’s instructions were provided by the more senior member of staff.

Staffing

58. Members heard that the support of up to 5 administrative staff could be needed
for a fiscal to bring a case to court.  The Deputes also advised members that
typists were difficult to retain as they could command a higher salary in Aberdeen
in the private sector (oil and gas industry etc).

59. The Deputes said that the job was vocational, had a varied workload and an
opportunity to interact with victims, so in the medium term they were prepared to
put up with the lack of financial reward.  They felt there was disparity in pay
between the Scottish Executive lawyers and those working for the Procurator
Fiscal Service. The starting salary had recently become more attractive, rising
from £18,000 to £23,750.  Some stated that if pay and conditions did not improve
they would seriously consider moving into the private sector.

60. In the context set out above morale was an issue for the Deputes. The Deputes
recognised that discontentment from serving staff could also filter down to new
recruits.

Training

61. Most training was gained in post by asking questions and copying more
experienced colleagues.  They felt there was not enough time devoted to training,
because of the ratio of experienced to inexperienced fiscals and their respective
heavy workloads, thus they felt their personal development was being hampered.

62. The Regional Procurator Fiscal explained that every new Depute was appointed
a mentor or buddy who provided support and guidance. In addition, each Depute
had a Line Manager who was responsible for providing development and training
opportunities within the Training year.  The ratio of new staff in Aberdeen made
this particularly difficult although the formal Training Calendar as well as the local
training provided were attended by all staff and feedback from these courses had
been very positive.  A new Assistant Procurator Fiscal post would have a specific
objective of providing more structured and defined in-office training to all Deputes
in post.
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Connected issues

63. They were also aware that the media did not understand the job they were doing.
Staff felt that while a huge number of cases proceed to conviction and provide
ample column inches and coverage in the news, the contribution of the
prosecution to that process was rarely a matter of comment.  It is only when
cases went wrong that the role of the prosecution appeared to feature.

Workload Deaths and Complaints Against the Police Unit

64. This was a newly created unit which required a good deal of expertise and
sensitivity.  An additional promoted senior legal post had been created this year
to head the Unit and take forward this area of work.  Members acknowledged that
cases involving members of the police were reported directly to the Regional
Procurator Fiscal.  In relation to deaths, the same principles applied as with other
cases, but decisions had to be taken about whether a post mortem was required.
Communication in death cases centred around the next of kin, doctors and
witnesses.  Less than 1% of deaths resulted in a Fatal Accident Inquiry.  Where
the procurator fiscal is investigating deaths they would as a matter of course talk
to the next of kin.

Gas and Oil Unit

65. Gas and Oil unit had in the current financial year dealt with so far dealt with 6
major prosecutions and 14 deaths. The workload of this Unit was growing and the
upward investment in the oil and gas industry meant increased activity and
therefore the possibility of further cases for the Procurator Fiscal to deal with.
This Unit had been set up following the Piper Alpha disaster and the office
enjoyed extremely good relations with the police and Health and Safety Executive
who are responsible for investigating such cases.

Victim Liaison Office

66. Unfortunately, there was not enough time to speak to the Victim Liaison Officer.
Mrs Angiolini explained that the Victim Liaison Office at Aberdeen was part of a
pilot which had been established by the Lord Advocate with a view to setting up
and rolling out a Victim Liaison Office for the whole of the country.  The Victim
Liaison Office will provide information and support to victims of crime in the more
serious cases and will address a major resource problem for Procurators Fiscal in
devoting sufficient time to victim issues.

Conclusion to Visit

67. Members thanked Mrs Angiolini for arranging such an open visit.  Mrs Angiolini
was content to provide oral evidence to the Committee if requested and offered a
follow-up visit to members of the Committee to see the new IT system in practice
and to speak to the Victim Liaison Officer.
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ANNEX B

1997/98 1998/99 1999/2000 2000/2001
Number of
Criminal Cases
Received

14288 13665 12648 11889

Number of
cases marked
for no
proceedings

1406 1727 2198 1196

Number of
cases with
other non-
Court
disposals

1871 2538 2505 1974

Percentage
cases marked
for no
proceedings

9.8% 12.6% 17.4% 10.1%

Percentage
cases with
other non-
Court
disposals

13.1% 18.6% 19.8% 16.6%
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J2/01/20/58
JUSTICE 2 COMMITTEE

Visit by members to Ayr Procurator Fiscal’s Office

Note by the Clerk

Introduction and background

1. Bill Aitken MSP and Scott Barrie MSP, accompanied by a Clerk, visited the
Procurator Fiscal’s Office in Ayr on 16 August 2001.

2. The visit consisted of meeting Joe O’Donnell, the Procurator Fiscal (“the PF”) and
receiving briefing on the office, its personnel and workload.  Members then had a
tour of the Sheriff Court, spoke with the Witness Service Co-ordinator and
Principal Depute over a sandwich lunch, and then had a tour of the office, being
given the opportunity to speak with legal and non-legal staff on an informal basis
outwith the presence of the PF.

3. This note provides a factual account of the visit to the Fiscal Office.  The note has
been structured to accord more closely with the terms of reference for the Inquiry,
which might assist members in digesting the information gathered from the visit.

Briefing from Procurator Fiscal
Office personnel
4. Members were welcomed by the PF, who had been based in Ayr for 5 years, and

worked in the PF service for over 25 years, having worked in every region and
size of office.

5. The office building was a 20th century house in a partly residential area.  Having
been used by the PF service for over 25 years, an extension was soon to be built
at the back due to lack of space.  The fiscals either had their own room or shared
with another fiscal.  A well-equipped canteen was on the top floor.

6. At present, there was the PF, Principal Depute (24 years in the service) and 5
Procurator Fiscal Deputes (with experience ranging from 14 –25 years).  Two of
the Deputes worked part-time (4 days a week).  Some had acquired experience
in private practice before joining the PF service.  Two Precognition Officers
worked part-time, one four days a week and the other 5 mornings per week.  Two
years ago there had been one Precognition Officer.  In addition to the office
manager, who was currently on annual leave, there were 8 administration staff (3
of whom were casual), a typing manager and 5 typists, and a messenger.

Sheriff, District and High courts in the district office area
7. The Sheriff Court district of Ayr covered a large geographical area from

Ballantrae in the south to Troon in the north and Ayr in the west to Muirkirk in the
east.  There was a Sheriff Court in Ayr.  In Ayr Sheriff Court, there were diet
courts on Mondays, Tuesdays and Wednesdays and on Mondays and Tuesdays
there were trial courts and on Wednesdays one trial court and one on Thursdays.
There would be a sitting on Fridays if a jury trial was ongoing or a Fatal Accident
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Inquiry.  Otherwise Fridays there would only be a custody court.  Custodies were
dealt with daily.  The 2 part-time Deputes did not work Fridays reflecting the
reduced court programme on that day.  Custodies were normally heard at 12
noon.   A civil court usually sat on Fridays.  There were 3 permanent Sheriffs in
the district.  There were usually 3 cases proceeding to trial from an allocation of
about 8 to the court.  The visit included a 5-minute walk along to the court, which
was in the process of being refurbished.  Members had a tour and observed part
of a drink-driving trial.  A copy of the table of the week’s court business and a
staff rota were provided (available from the Clerks).

8. There were District Court sittings 2-3 days a week in Ayr, Cumnock and Girvan,
approximately one day per location.  The policy was to use the District Court as
much as possible.

9. The PF had a good relationship with the Sheriffs and said if Deputes had any
problems with individual Sheriffs in court, the PF would be prepared to raise this
with the Sheriffs.   Some Deputes were frustrated that Sheriffs who did not work
effectively were unchallengeable and tolerated because of their so-called
idiosyncracies.

Caseload and workload
10. 8-9,000 reports were received from the police in a year, with a huge growth in

serious crime over the past few years.  Drugs cases were up 200% according to
the police from the beginning of the year compared to the same period last year.
Approximately 140 cases were on petition every year, and with 10 a month on
average being reported to the Crown Office, this was manageable.  40-50% of
those cases went to the High court, mainly to the High court sitting in Kilmarnock
but some to Glasgow.  25 years ago, there were only 3-4 cases on petitions a
month.  The only specific office target for the Ayr office related to solemn cases,
where there was a target of 6 months to investigate and indict the case.  A copy
of the regional management plan was provided (available from the Clerks).

11. In any one week there were between 60 and 80 new prosecutions in the Sheriff
Court, including 45 to 50 new cited cases.  There are approximately 20-30
custodies per week, including undertakers.  The July monthly return showed that
242 Sheriff Court complaints had been issued and 175 in the District Court.
Most accused turned up for intermediate diets in the Sheriff Court and District
Courts but not so much the High Court.  There were safeguards in place to
ensure the 110-day rule was met by recording manually and electronically the
relevant dates.  In custody cases, the target was to report it to Crown Office
within 60 days.  The Precognition Officer/Depute would receive the case
immediately to investigate.  Special teams were established for big cases.  Big
fraud cases would be referred up to the Crown Office High Court unit.

12. The PF expressed some concern about search warrants having to be obtained
during the night and the danger of errors being made, which were harshly dealt
with in court.  The police however tried to ask for warrants during office hours.

13. Marking of cases was done by Deputes on a rota basis.  Marking involved
reading reports submitted by the police and other agencies.  The Desk Depute
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also dealt with correspondence with a range of agencies, correspondence with
solicitors, obtaining search warrants and liasing with the police.

14. The PF and Principal Depute expressed frustration at the impact of High court
work on the office and the lack of control over timetabling and organisation.
Often Deputes investigated cases quickly but other cases in the High Court
required to take priority, resulting in delays for other cases.  Precognition officers,
and not Deputes, tended to be given High Court precognition work, so as to avoid
Deputes work being too disrupted.  Support staff expressed frustration at
receiving aggravation from High Court witnesses who had been “messed about”
by the lack of organisation of sittings, number of adjournments and
postponements.

15. Deputes had a good relationship with local defence agents, who often came to
the office to discuss cases or to look at the CCTV videos of incidents.  Usually fair
notice of changes to pleas was given either at intermediate or before trial diets.
For summary trials, although defence agents precognosed witnesses, Deputes
did not which could sometimes affect the quality of Crown evidence.

Deaths
16. There were between 500 and 600 deaths a year.  However, 2-3 deaths a month

were drugs related with Girvan and Maybole, partly due to the economics of the
area, being trouble spots.  There were 2-3 fatal accident inquiries a year.
Although the numbers had reduced, the nature of cases was more complex than
before, with many more medical mishap complaints.  There were 2-3 suicides a
month.  The PF met, in appropriate circumstances, next of kin and post-mortem
reports were issued to family if requested.   If called out to a suspicious death, the
PF would co-ordinate the inquiry although the police would de facto arrange for
forensic scientists etc. to attend.  The PF would arrange for the pathologist to
come to the scene, arrange and attend the post-mortem and keep track of
productions in case a prosecution resulted.

Alternatives to prosecution and diversion schemes
17. For the year 1999-2000, 96 road traffic conditional offers and 990 fiscal fines had

been issued.  Non-payers were prosecuted in the District Court.  Justices of the
peace tended to increase the level of fine imposed if they knew a fiscal fine had
been offered but not paid.

18. The first diversion scheme had begun in Ayr over 30 years ago.  Social work was
the avenue for all diversions.  The PF would be shown which cases were thought
by deputes to be suitable for diversion.  There were few cases diverted.  Such
cases were labour intensive and most people diverted had no previous
convictions.  A reparation scheme for young offenders had recently begun in Ayr.
There were diversion schemes for women also but many offenders were repeat
drug offenders who were not suitable.  Diversion to a psychiatric nurse was also
available.  In all cases where diversion was deemed suitable, the accused would
receive an offer and if agreed by social work, a programme would be set up.  The
Principal Depute took part in discussions with the Reporter to decide whether a
case would be prosecuted or dealt with by the Children’s Panel.



4

Impact of ECHR
19. The PF indicated that the main impact of ECHR had been the removal of

temporary Sheriffs.  Previously temporary Sheriffs had sat in Ayr on a daily basis.
In addition, as a result of the new rules giving the opportunity of bail to those
accused of murder, the outcomes of bail appeals were now “ a bit of a lottery”.
There was also the need for meticulous minute taking of reasons for taking
certain decisions.

Public relations
20. The PF acknowledged that the image of the PF service was not necessarily

good.  Police and HM Customs and Excise were very good at public relations, by
ensuring that hauls of drugs or dawn raids on alleged criminals were reported in
the press.  It was far more difficult to portray such an image of the PF service.
Some of those cases would not be prosecuted due to lack of sufficient and
admissible evidence, and this would attract negative publicity for the PF service.

Liaison with Regional PF and Crown Office
21. The PF went through to the regional office in Hamilton every Friday to investigate

police complaints but also to have informal liaison with the regional PF.  If staff
were on leave, ill or in training, the regional PF could arrange for a PF to be
posted temporarily in the Ayr office.  A Hamilton Depute was currently working in
Ayr on that basis.  Every 3-4 months, the PF would meet with the other PFs in the
region with the regional PF. The Lord Advocate was the Minister responsible for
the operational aspects of PFs although financial management was by the
regional PF.  There was a Personnel officer and Welfare officer based in Crown
Office but as far as the PF was aware, any issues tended to be dealt with locally.
The PF thought there was less of an “us and them” attitude with the Crown Office
due to the fact that many Deputes now spent a couple of years in the Crown
Office as part of their career.  However, some Deputes did mention that the
structure of the department was unduly hierarchical.  Some Deputes were
concerned that fiscals who were long serving but who had not “gone up the
ladder” were effectively being elbowed out by the PF service to make room for
cheaper younger fiscals , by pay levels continuing to increase but at a decreasing
amount and with such an increase not being added to pension funds.

22. Once referred to the Crown Office High Court unit, if the PF disagreed, he could
discuss the case but the unit would have the final say.  In relation to appeals
against convictions, the PF who conducted the trial would produce a report.
Lines of communication were good and the PF spoke with the head of the unit
regularly.

Liaison with Police and other reporting agencies
23. Custody cases were usually sent by email from the police at 9.15 am but could

arrive as late as 11 am.  Such cases required to be processed and be heard in
court at 12 noon, which was a tight timescale to meet, even more so the later the
cases were received.  Deputes thought that contact by email was fast but now
there was decreasing fiscal and police officer contact and there was a growing
divide with the young police officers not being encouraged to pick up the phone to
discuss cases.
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24. Ayr had been the pilot for postal witness citations in summary cases, where
previously police officers would visit the witness in person to hand over the
citation.  With the citations being sent out 6-8 weeks before the trial date, the
postal system was quicker and more efficient but it was acknowledged by the PF
that this also contributed to loss of local knowledge and contact for the police and
the community.  If the postal version was returned, there was still adequate time
for police to deliver the citation in person.  The pilot had now extended to Lanark
and part of Glasgow.  The new SOS4 computer system would now be
incompatible with the postal citation system so postal citations would restart in
early 2002.

25. The police would normally warn the PF of new initiatives, such as the spotlight
initiative.  The PF had close contact with the police with deputes’ and
precognition officers’ main contact with the Chief Inspector of CID at Ayr.  Such
relationships might not be the same across the PF service though.  In the past 5
years there had been 4 different Chief Inspectors in post.   The Divisional
Commanders for Ayr and Kilmarnock had now merged and the post was based in
Kilmarnock, although there was a Sub-Divisional Commander based in Ayr whom
the PF had met the day before.

26. HM Customs and Excise and local authorities liaised with the PF regularly and
used a proforma provided by the PF Service to report cases.  Agencies which
had infrequent contact with the PF Service caused fiscals more problems with
investigations.

Witness Service and liaison with victims and the public generally
27. Mrs Pat Hewittson, the Witness Co-ordinator gave members a detailed insight

into the work of the Witness Service in Ayr.  Mrs Hewittson had worked for Victim
Support for over 13 years.  It had been realised that many witnesses (whether
victims or not) were going to court, not having contacted Victim Support.  Many
had the wrong impression of what the court experience was going to be like
having only seen films or television dramas.  Having made an application to have
a Witness Service (“the service”) in the Sheriff Court, Victim Support received a
grant from the Scottish Executive for a pilot in Ayr, Hamilton and Kirkcaldy.  The
service was 100% funded, unlike Victim Support.   In Ayr, Mrs Hewittson worked
full-time, assisted by a full time paid assistant and a team of volunteers.  The pilot
had been rolled out into Kilmarnock last year and covered the High Court there
now also, although Glasgow and Edinburgh High Courts still had no service.  By
the end of September, the service should be operating in 19 sheriff courts with
the aim of having one in every Sheriff Court during 2002.  England and Wales
had had a witness service in every Crown Court for years.  When starting the
service in Scotland, Mrs Hewittson had gone to learn the good points of the
system down south.

28. At present there was an average of 150-160 referrals a month to the Ayr service
with a slightly smaller number to the Kilmarnock service.  Witnesses (including
victim witnesses) tended to make contact with the service by self-referral.
However, witnesses would normally be notified of the service by the police,
procurator fiscal, precognition officer, social worker or Victim Support.  Data-
protection rules prohibited details being passed onto the service without the
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individual’s permission.  There would be the opportunity to have a pre-trial visit to
the court-room, when it was empty.  It was important to stress that witnesses
would not be told of where the accused would be sitting, for obvious reasons and
circumstances of and evidence in individual cases was never discussed.  Both
Crown and defence witnesses could use the service and defence agents were
now making contact with the service.  The service was distinct and required to be
distinct from the PF service so as not to be seen to be preferring Crown
witnesses.

29. Witnesses could receive support and assistance prior to, on the day of and after
the trial.  Assistance could involve being escorted into the back entrance of the
court if intimidation was a factor; a volunteer at the reception desk of the court
being available to answer practical questions such as how long before the
witness would be called; a volunteer present in the court-room whilst the witness
gave evidence; and a room to go to after the evidence session to relax before
leaving court.  The service could notify deputes in court that child witnesses were
waiting and their trial might be taken first that day.  Witnesses would be asked if
they wished to be notified of the outcome of the case and if they did, they would
be telephoned as soon as possible after the outcome was announced in court.  It
was more difficult to learn about decisions in bail appeals or appeals against
conviction, but it might be possible for the police to note on their record that the
victim asked to be notified if bail was granted.  After the trial, witnesses would be
sent an information card with contact details of support services available.  The
service also assisted victims and families through FAIs and in civil actions also.

30. Mrs Hewittson was a trainer and involved in the training of service volunteers,
fiscals and Precognition Officers regarding victim awareness, police and Sheriffs,
and often gave talks to community groups, including 5th and 6th year school
pupils.  Volunteers served approximately one day a week.  They were ‘recruited’
by word of mouth, adverts in local papers or on West Sound radio, and from
having heard a talk by Mrs Hewittson.  Volunteers were vetted by an informal
interview with Mrs Hewittson and then a formal interview before a panel of 3
people.  A period of training was undertaken, during which the volunteer and the
trainer would assess whether or not the volunteer was suitable.  Police checks
etc. would be carried out.

31. Feedback received from witnesses who used the service was positive with many
sending thank you letters for the information and support received.  Witnesses
were more confident and competent in their performance in court.  A pre-trial
research document had indicated the service was a huge success.  Mrs
Hewittson said there had been a “terrific difference” in the past 5 years, where
previously witnesses had often been regarded as nothing more than “tools of the
trade”.  Those witnesses would be more likely to report incidents to the police
again.  Deputes indicated that the service’s impact had been positive.  Mrs
Hewittson said that there was still a need to fast-track information systems
though.  Witnesses being given re-assurance and kept informed had been the
best outcomes of the pilot.  Credibility of the service was increasing and the
knowledge of its existence spreading.  Once the refurbishment of Ayr Sheriff
Court was complete next April, there would be a witness wing.  At present, there
was a room available to the witness service in both Ayr and Kilmarnock courts.
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32. Mrs Hewittson was in discussion with the Chief Reporter to the Children’s Panel
as to whether there should be a service in place all the time or just on an adhoc
basis for children’s hearings.

33. Certain “categories” of witnesses were presumed to be vulnerable such as
children and the elderly.  Witnesses or victims with special needs, such as
requiring wheelchair access or interpreting facilities should be flagged up by the
police at the stage of initial questioning, but if not, fiscals would do so.  There was
a telephone line which allowed the public to ask for information in the language of
their preference.  Most people coming to the PF office itself did so to claim
expenses from having appeared as a witness.

34. The Victim Liaison Office pilot in Aberdeen involved victims being asked if they
wished to be kept informed of the progress of the case.  Once up and running,
the VLO would work in tandem with Witness Services.  At present, often people
felt they had the right to and presumed they would receive information but did not
ask for it or know to ask for it.  Victims would probably always wish an accused
had been found guilty instead of not guilty or if convicted a harsher sentence
imposed but at least the system could command their respect now.

Information Technology
35. All admin and typing staff were being given a 2-day training course for the new

computer system SOS4, which was to replace SOS2.  As a result, the police had
been encouraged to clear their backlog of cases which required to be processed
before SOS4 was introduced.  This new system was required before the roll out
of the overhaul of the whole PFS computer system by Christmas.  This would
allow manipulation of reports and forms on screen.  The PF, Principal Depute and
the Office Managers had a computer on each of their desks.  All staff are to
receive a PC shortly.  Preparing warrants was quicker by hand rather than on the
computer.  The machines were to be upgraded soon.  Inevitably some staff would
adapt better than other staff to the new technology.

Staffing
Management and supervision
36. Management was downwards from the PF who managed the Principal Depute

who in turn managed the Deputes and Precognition Officers.  The Office
Manager managed all admin staff.  The Typing Manager managed the typing
staff.  The PF would try to cascade information to the Principal Depute and 2
Managers on a weekly basis.  When he started in Ayr, the PF had tried to
prosecute in court once a week but found it more difficult now with operational
and management issues.  The office manager usually met with the support staff
every month.  There was a lot of delegation from the PF to the Principal Depute,
Deputes and Precognition Officers and thus a high degree of responsibility upon
them.  Deputes had discretion to negotiate with defence agents while at court.
The Principal Depute supervised marking of cases by new Deputes.  If a case
was to be marked down from petition to summary, the PF usually required to give
authority.  Newly qualified Deputes were not allowed to conduct jury trials.



8

Staff retention
37. Two Deputes had recently left the office, one being promoted to Fort William and

one moved to Glasgow for experience in a large office, which inevitably increased
the workloads of remaining Deputes.  It was expected that less experienced staff
would replace those two Deputes.  The PF acknowledged that the office was
uncharacteristic due to the number of very experienced staff, particularly those
who had served many years in the Ayr office.  Many staff lived locally and had
family and social connections in the area.  Due to the relatively small size of the
office (which the PF described as optimum) the workload of the deputes was
varied.

Hours and holidays
38. Staff, including some support staff, started at about 8.30.  The core hours were

8.45 to 5.15 Monday to Thursday and to 4.30 on a Friday.  Legal staff were not
paid overtime.  The on call rota for Deputes was one week in every 5 or 6.  Being
called out was rare.  The union had recently fought for on call being optional and
paid.  Deputes tended to manage a lunch hour, depending on court
commitments.  If staff required a half-day off on occasion, the PF was flexible
about this and respected amongst staff as being a “good boss”.  All legal staff
used up their annual leave allowance.  As all legal staff were long serving, their
leave allowance was 6 weeks, which did cause problems trying to ensure staff
were off at different times.  There was no macho culture in the office of not taking
holidays or staying in the office late.  Some staff, both Deputes and Precognition
Officers, would take work home if necessary but overwork did not seem to be a
serious long-term issue.  There were inevitably periods of heavy workloads and
stress, particularly when cases “mushroomed” unexpectedly.

Appraisals and pay
39. There was a system of performance related pay, which was regarded as

controversial by staff across the PF service.  The appraisal system was being
changed from a 5 box to a 3 box system.  Each member of staff would receive a
job agreement to fill out with their line manager.  There was a sore point in the PF
service that Executive solicitors were paid more than those in the PF service.
Local defence agents had tried to poach a Depute by offering better pay.  It was
noticed by members that Precognition Officers seem to have a lot of responsibility
but are regarded neither as office nor legal staff, but somewhere in the middle.

Stress audit and work pressures
40. The stress audit had been conducted the previous week, with some legal and

non- legal staff not returning their forms for reasons ranging from the view that it
was a waste of time and simply an exercise being done by Crown Office to being
too busy to complete it.  Some Deputes mentioned lack of appreciation for their
work.  The job was getting harder but less rewarding.

41. Some support staff indicated a degree of discontentment and frustration due to
pressure of phone calls and personal callers but did not mention pay.  Other staff
confirmed this.  Some members of legal and non-legal staff were union members
and some not because they did not see any merit in joining either PF Society or
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PCS.  At the recent PF Society AGM, strike action had not been ruled out –
having last taken place in 1978.

Training, development and career progression
42. The Crown Office core training appeared to have improved and a good

programme having been established.  Included in the strategic plan, victim
awareness sessions had taken place with fiscals and Precognition Officers.
Deputes and Precognition Officers would undertake courses when time was
available, which meant being out of court.  There was a feeling amongst some
Deputes that Crown Office did not take a real interest in allowing self-
development, either to undertake courses directly related to their work or more
particularly for personal development.

43. In relation to career progression in the Ayr office, unless the PF or the Principal
Depute left, Deputes would require to move to another office.  There was a
weekly PF service staff bulletin where jobs were advertised.  Deputes wanting to
move and even move to a specific office could place themselves on a voluntary
waiting list - co-ordinated through Crown Office.

44. Twice a year, senior fiscals would get together for 2 days.  The programme was
highly structured and the PF expressed a personal preference for more time to
speak to colleagues.  Deputes who did not attend these Senior Seminars tended
to speak informally to each other and had access to the Crown Office training
programme.



J2/01/20/59
JUSTICE 2 COMMITTEE

Visit by members to Stirling Procurator Fiscal’s Office

Note by the Clerk

1. Pauline McNeill and Mary Mulligan of the Justice 2 Committee, accompanied
by Gillian Baxendine from the clerking team, visited the Procurator Fiscal’s Office in
Stirling on 23 August 2001.

2. This note provides a factual account of the visit for the Committee’s current
inquiry into the service.  At some points, to assist the committee, material has been
organised by topic rather than where it arose chronologically during the visit.

Introduction

3. Members were welcomed by the Procurator Fiscal, Mr Cameron Ritchie.  Mr
Ritchie is responsible for the Stirling and Alloa offices.  A staffing chart for the office
is attached at Annex A.

4. The Stirling office is in accommodation shared with the Sheriff Court.  It has
recently been refurbished to provide a fairly good standard of accommodation,
although the layout is not ideal – several offices (typing, messenger, file/productions
storage, deputes’ individual offices) are somewhat removed from the main ground
floor offices, in the basement/attic of the building.

Summary room

5. Members visited the summary room to meet the deputes marking cases.
There is one depute in the Alloa office who also joined this meeting.

Staffing & workload
6. There are 6.5 whole time equivalent deputes between the two offices.  3 are
part time; one is based in the Alloa office; one is on long term sick leave.  Alloa used
to be a separate office with its own fiscal but was brought under the Stirling office in
1998.  It was noted that the Procurator Fiscal’s management responsibilities mean
that he is able to do only limited court work.

7. There is no additional cover for holidays but in the current case of long term
sick leave, regional assistance has been provided to fund occasional help from an
advocate.  That advocate was in court that day with 14 cases: this was not untypical
and the papers would not have been seen before that morning or the day before at
the earliest.  The nature of the job was that deputes had to rely on each other to
have done the preparatory work properly.  The use of intermediate diets, if properly
done, meant that cases would be properly prepared.  The effectiveness of
intermediate diets mainly depends on how seriously the sheriff takes the process;
and it does increase the workload for fiscals.  One advantage of a medium sized
office such as Stirling (compared to Glasgow) is that there is a good chance that the



depute prosecuting will have come across the case before, at marking, intermediate
diet or in correspondence.

8. Each day, fiscal deputes when they are not in court gather to mark cases,
dealing with custody cases, death reports, new police reports (or reports from other
agencies) and correspondence.  Custody cases are given first priority, then
correspondence which may relate to cases about to be heard.  Police reports are
then dealt with, in order of arrival rather than any attempt to prioritise by importance.
Mondays are usually the busiest day, and Thursdays also tend to have a number of
cases where individuals have been released on an undertaking to appear in court
that afternoon.

9. Delays in the preparation of the defence case can also increase the fiscals’
workload.  Solicitors will not begin interviewing witnesses until they have
confirmation of legal aid from SLAB and this can come very late in the day.  It was
felt that there was an increasing trend towards defence lawyers not taking
statements themselves but seeking copies of statements from the fiscal which would
be provided at no cost to the defence.  The police witness statements would be
provided by the defence if requested more than three weeks before the trial but not
otherwise.  The fiscal’s office then often ended up providing copies in order to avoid
trial delays but adding to their own costs and workload.

10. Fiscal fines were only issued in line with regional guidelines and only for
District Court level offences.  It was noted that there was not really a motivation to
issue fiscal fines to reduce workload since there was a lot of administrative work
involved and half of them would go unpaid and have to be pursued, doubling the
work involved in the case.  It was agreed that fines for minor road traffic offences had
led to time savings for fiscals.

11. The stress audit has not yet been carried out in this office.  There was
discussion of some of the particular stresses of a fiscal’s job.  The “performance”
element of court appearances is demanding, particularly when the fiscal then returns
to a backlog of cases to be marked or prepared for the next day.  In addition,
attending autopsies and dealing with distressed relatives/victims are both extremely
stressful areas.  It was noted that it was extremely rare to work more than 30 years
as a fiscal.

12. Legal staff are not paid overtime (apart from part time staff working extra
whole days) – it was felt that, unlike the administrative staff, pay at that level is set to
take account of the professional requirement to get the job done, even if that means
working outside contractual hours.  It was noted that all lawyers involved in court
work have that expectation.

Police liaison
13. Police reports are delivered electronically and in most cases there is no
advance discussion, except in the small number of serious or very complex cases.
Fiscals view themselves as working independently from the police so that even if
cases arose from a coordinated police campaign, each individual case still has to be
assessed on its merits and on the evidence in deciding whether to prosecute.



14. It was noted later that a recent police drive on drug supply offences had led to
a substantial increase  in the number of petition cases in the last four months.  As
well as more cases to handle, this had other resource implications eg increased
laboratory costs for drug analysis.  It was suggested that about half the cases going
to court were drug related, directly or indirectly, while the majority of crimes of
violence would have an alcohol link.

Court visit
15. There were two courts sitting that day, a trial court and a remand court.
Members observed a small number of cases in the remand court.  It was noted that
once it reached the end of remand business, that court would hear custody cases
and then any remaining trial business which the other court was not going to be able
to deal with.  One depute would be in court from 10-1 and then for whatever
business remained in the afternoon.  A “court day” for management accounting
purposes was considered to be 3 hours in the morning and 1 in the afternoon,
although afternoon business could go on longer.

Administrative team
16. Before & after lunch members toured the office meeting the administrative
staff, typists and messenger.

17. The general office is responsible for:
- sheriff court cases: preparation of court programme/case files for district and sheriff
court cases; updating computer with disposals including custody and petition cases;
processing sheriff court warrants; arranging witness travel and paying witnesses;
processing police reports; administration of fixed penalties and fiscal fines; citing
witnesses; and processing mail, telephone calls and public counter.  Because they
are based in the Sheriff Court building, the level of face to face inquiries at the public
desk is quite high since public, police and solicitors are in the building regularly
anyway.

18. The typing section deals with all precognition and custody reports,
correspondence, police tapes and citing witnesses.  Much of the work is driven by
time limits or hearing dates which the typist has to be alert to.  The messenger
manages all the productions; transfers papers and productions to and from court;
manages tapes and videos including arranging viewings for defence solicitors.  This
can be very valuable since seeing the strength of the evidence available  can lead to
a decision to plead.

Workload
19. The office manager noted that this was the first day for months that there had
been someone on every desk in the general office. Pressures in the past couple of
years had included staff leaving, long term sick leave and one typist being seconded
to the Lockerbie trial for a year and a half; as well as the usual annual leave.   The
gaps had partly been filled by a former member of staff on a fixed term short
contract.

20. Late working was a regular occurrence and dealt with through the flexitime
system (although that meant that time off still had to be found later on).  A common
occurrence was for witnesses for the High Court who are cited for a Thursday to be



then stood down or brought forward on Friday (for the following week); late changes
of location were also regular.  Staff could be there until 6.30 on Friday trying to phone
witnesses to let them know.

21. It was also felt that there had been a significant increase in the issuing of
warrants by the sheriff court which had impacted on workload.

22. Both the general office and typing section noted the impact of new or
inexperienced deputes who needed considerably more guidance and querying of
reports than experienced colleagues.  Two of the typists had been there more than
twenty years and so were extremely familiar with the requirements of different kinds
of reports; they were responsible for administrative tasks such as pulling off the
relevant dates from the computer system as well as simply typing.

IT
23. A new computer system was introduced during this year and the Future Office
System will be rolled out shortly.  Crown Office can only offer a limited amount of
direct training so local trainers are trained centrally and cascade to the rest of the
office.  The major difficulty is finding time for learning new systems when the volume
of day to day work is already so high with unavoidable deadlines.  There was a
general perception that computers were as likely to create work as to save time, as
well as the added hassle of having to resolve IT problems.

24. There was discussion of the impact of legal staff having their own computers
and being expected to mark cases, etc electronically.  It was felt that most legal staff
would not find this easy and that it was likely to add to their workload and that of the
administrative staff.  It was also felt that for much of the work – such as police tapes
and precognition reports – trained typists would still be the most efficient way of
getting the work done.

Precognition

25. Members met the precognition officer and discussed her role.  Depending on
size and complexity, a precognition officer can on average deal with about 4 cases a
month.  The Stirling/Alloa officer deals with about 40% of the caseload; the others
are precognosed by one of the fiscals.  It was felt that a good precognition officer
could deal with almost any case, apart from possibly a very complex fraud case.

26. The deadlines for precognition reports were determined by High Court
scheduling, the need to get reports to Crown Office 7 days before the indictment was
issued, etc.

27. The difference between police statements and precognition reports was
noted.  First, the police are likely to be gathering statements more broadly in order to
demonstrate that a crime was committed and identify a suspect.  The precognition
officer is gathering evidence with a much tighter focus to prove a case and is
therefore likely to identify gaps and make connections which were previously not
noted between pieces of evidence.  Second, witnesses are much more likely to
make statements willingly in the immediate aftermath of an offence than six months
later, particularly when they may know or be afraid of the accused.  It was also noted



that the police involved were likely to have moved on to new cases or new jobs and it
was sometimes difficult to find someone willing to do the necessary follow up work.

Liaison with victims & families
28. It was noted that only a subset of victims or their families require to be kept in
touch.  For example, many crimes are against corporations who are not interested in
being updated on the progress of the case.  Some victims are themselves involved in
crime and there might be good reasons for not informing them of someone’s release
from prison because of the risk of retaliation.

29. The witness support scheme will be rolled out to Stirling Sheriff Court shortly.
There is also close liaison with Victim Support.  With 4000 cases proceeding to
prosecution, the office is not remotely resourced to keep in touch with all victims so
has to prioritise – for example, particular effort is made to keep rape victims up to
date with case progress.  Ultimately, the fiscal’s job is to represent the public interest,
not victims, and occasionally the two may conflict.

30. It appeared that the efforts to keep witnesses informed and involved arose
from the commitment and efforts of the staff concerned and the fact that, in a
relatively small office, there was a greater degree of personal contact with witnesses.
To some extent, therefore, the service to witnesses depends on personal goodwill of
staff rather than a structured system.

31. A particular difficulty for witnesses in this office is that High Court cases can
be heard in Forfar, Perth, Glasgow, Edinburgh, Greenock – wherever they can be
slotted in; and the location can change at very short notice.  The office makes travel
arrangements but cannot physically transport witnesses.  Many witnesses do not
have cars, are not used to travelling and some of these locations have no train
station.  Once there, no member of the local fiscal office will be in attendance and no
one in the High Court, whether judges or advocate deputes, considers themselves to
have any special responsibility towards witnesses.  In fact, faculty of advocate rules
specifically prevent advocates from speaking to witnesses other than professional
witnesses.

32. In death cases, where a full enquiry is required, the procurator fiscal offers a
face to face meeting to all families to discuss what happened, whether they want an
FAI, etc.  Although this is the Lord Advocate’s decision (except in the cases
prescribed by statute), the family’s wishes are likely to be agreed if they have a good
reason for wanting an FAI.  Liaison with families is not straightforward – there are
cases where different relatives don’t communicate with each other and the fiscal’s
responsibility to inform them can only go so far.

33. Although the general policy is that fiscals do not discuss the basis for
prosecution decisions, this is applied with common sense.  For example, rape
victims will be told the reasons for no proceedings being brought (lack of
corroboration, difficulty of identification, etc).  This has to be applied with care, to
protect families from distressing information or to avoid telling a complainant that
they were considered to be an unreliable witness. In such cases, it was useful to be
able to stick to general principles and refuse to discuss the case in detail.



Other connected issues

34. A number of general issues were discussed with Mr Ritchie in the course of
the day.

35. The 110 day rule for solemn custody cases is becoming increasingly tight as
new options become available.  For example, now that DNA testing is available, the
Crown is likely to be challenged if it is not used in appropriate cases; but reports are
only likely to be available very close to the trial date.  While there are clear
advantages in having a demanding deadline, it also needs to be realistic.

36. The rules of evidence in cases with more than one accused were discussed,
and the public perception that separate trials were enabling perpetrators to escape
conviction by blaming each other.  It was pointed out that, in considering changes to
the rules of evidence, the whole system has to be considered.  For example,
Scotland is unique in having a simply majority jury verdict and this needs to be
balanced in other parts of the system, such as the rule on corroborated evidence and
the burden of proof.  The rules are designed to protect the accused as well as
victims and operate effectively in the bulk of criminal cases, which are heard in the
Sheriff Court.

37. There was  a discussion of public concerns about the huge difference in
penalties for convictions of careless driving (maximum fine of £5000) as opposed to
causing death by dangerous driving (maximum sentence of 10 years imprisonment).
Members suggested that there was a perception that the Procurator Fiscal Service
downgraded the charge in order to secure a conviction.  Mr Ritchie noted that the
nature of the offences and the penalties was a matter of law, for Parliament.  The
fiscal’s job was to prosecute on the highest charge for which evidence could be
obtained.  As the law stands, for careless driving offences the Crown is required to
demonstrate how careless the driving was not what its consequences were; whereas
for the more serious charge, causing death was the central fact to be proved.
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SUBMISSION FROM FERGUS EWING MSP

Thank you for your e-mail of 28 June requesting responses on a general basis from
MSPs as to the Crown Office and Procurator Fiscal's Serivce.

I have had a number of cases representing constituents and as a result of these
would make the following suggestions:

1. The interests of the victims are not adequately addressed by the existing system.
It is essential that the victims should be kept up to date. For example, someone living
in a small rural town or village who has been a victim of crime against the person
such as assault has a direct interest in knowing when his assailant, following
conviction, is to be tried and his case disposed. The assailant may well return to the
rural location. Obviously, the victim needs to know when this happens. I had one
case where the system lost track of the victim and there was poor communication
between the Fiscal and the Crown Office.

2. Again the victim's interests are not taken into account as well as they should be
when it comes to passing sentence. The present system is that the Procurator Fiscal
will provide to the Sheriff a description of what occurred. In my experience as a
solicitor most Fiscals discharge this job admirably. Their comments are restricted
normally to the facts and rely of course on information which is obtained from the
Police. However, there is a case for the victim being entitled to put forward
representations as to the effect of the crime on him or her. I feel that by the nature of
the duties of the Police this is not a task for which they have a great deal of time or
resource. Their task is to protect crime not to ascertain the consequences of those
crimes on the victim. If the victim had an opportunity to provide a statement, then
that may be of use to the Courts. The precise content of such a statement may need
to be prescribed by Statutory Instrument but I would certainly wish to see the system
reformed to allow the victim to have a say before the passing of sentence. This
would mean that the opportunity would exist for the victim to put forward an account
of how his or her life has been affected by the crime involved.

3. The third area I would raise is the question of resources. It seems to me that the
resources devoted to the Fiscal Service are insufficient. These resources could be
increased by a more efficient administration of Court work. This is an issue which
has been grappled with for years. My own view is that the business of the Court is
arranged for the convenience of the Sheriff. That may be disputed, but in essence I
believe it to be the case. The restriction on the use of temporary Sheriffs has caused
additional difficulties. If there are more Sheriffs appointed then the pressure of work
on the existing Sheriffs reduces. If more Sheriffs are appointed then the huge extra
costs which can arise where a Court's business is cancelled through, for example,
indisposition of a Sheriff, could be avoided or at least mitigated. The costs of running
any Court are absolutely massive because of the lack of timetabling of work and the
tendency which I accept it would be impossible to eradicate, of those accused
changing their plea at the last minute.



4. The late change of plea was supposed to have been discouraged by the use of
notional Diets. I do not believe that the notional Diet system has worked. I do not
have more recent experience of this and therefore my views may be out of date to
some extent. But the impression I had was that many Fiscals did not have the time to
consider the papers prior to a notional Diet and to a certain extent the purpose of
having them has been lost.

5. A rigorous analysis of the inefficiencies of the Court system is long overdue. That
analysis should aim to minimise the wastage of time especially on the part of Police
and other prosecution witnesses. The freeing up of Police time in this way would
almost certainly be far more significant in terms of additional Police resources being
available for Police work, than any additional resources which could be provided by a
Government. Progress has been made on this front in recent years. However, far
more progress could and should be made.

Finally, many minor crimes may not be dealt with in Court but by a fixed penalty
scheme. This has been a going trend over recent years. It should be accelerated in
order to free up valuable Court time. Obviously, the right of anyone to plead Not
Guilty is one which everyone's right and no one is suggesting that that in any way
should be affected. But those who do not wish to present a defence should be able
to opt for a fixed penalty or a penalty subject to a tariff system rather than take up
valuable Court time.

I hope that this is of use to Committee Members.

Yours sincerely,
Fergus Ewing MSP
6 July 2001























































J2/01/20/5
SUBMISSION FROM DUNCAN MCNEIL MSP

Thank you for the email inviting comments from members on the Crown Office and
Procurator Fiscal Service based on their constituency experience.
I have dealt with 2 cases which involved problems with the Crown Office and PF. In
both cases, my constituent was the partner of a murder victim.
These two murders were 10 years apart. I am struck, however, that my constituent's
experience 10 years ago was remarkably similar to my constituent's experience 10
months ago. The issues raised in both cases included:

• Poor information provision.
• Delays in burying, or even having access to, the body of a victim of a violent

or suspicious death.
• Victims' families not being kept up to date with developments.
• A reluctance to recognise victims' families as also being victims of crime.

I hope this is helpful.

Regards,
Duncan McNeil
Member for Greenock & Inverclyde
2 August 2001



J2/01/20/6
SUBMISSION FROM SACRO

Please find enclosed Sacro's response to the above Inquiry. It is based on
submissions received from our Mediation and Reparation Services in Aberdeen
and Motherwell, the latter covering North and South Lanarkshire.

Section 1: Type of Communication with the CO/PFS

1. Both Services are diversion from prosecution schemes, available to
the PF at their discretion. They aim to support accused person's to make
amends for their offending behaviour and to allow victims to have a say in
relation to an appropriate form of reparation.

Contact with the PF is to discuss the cases which have been marked for
diversion to our Services, to comment on their appropriateness or decline
inappropriate cases and to inform the PF of progress made, agreements
reached and agreements completed.

2. Aberdeen holds a formal weekly referral meeting with the PF. There
is also daily telephone contact regarding casework and regular training
sessions on the Service are offered for new staff in the PF's office. The
Service in Motherwell  deals with 3 Fiscal's offices: It meets with 2
offices monthly and the other fortnightly.

3. We do not hold discussions about cases that are proceeding to Court.
There may be instances in which an accused person is willing to participate
in mediation, but the victims demands for reparation are unreasonable. Such
cases would be referred back to the PF with a covering report as to why we
believe the victim's demands to be unreasonable. These cases will then
normally be marked for prosecution.

4. Communication is normally by telephone, in writing and through
face-to-face meetings, depending on the nature of the query about a case.

5. The Motherwell Service meets with the Depute PF in two offices and
the Regional PF in one. The Aberdeen Service meets with the Principal PF
Depute.

6. No difficulties on the whole and telephone calls are returned
promptly. However, Aberdeen experienced some difficulties in the last few
months particularly in relation to telephone contact because at times there
was no answer.

Section 2: Handling of Cases and Reports

7. Motherwell deals with 50 cases per month from the 3 offices.
Aberdeen receives between 20 to 24 cases per month on average, although the
Service Level Agreement sets out a target of between 28 to 30 cases per
month.



8. The types of referrals have remained consistent over the last 3
years in Motherwell and over the last 9 years in Aberdeen, although these
were affected by Sacro's decision not to accept cases involving domestic
violence where the two parties are living at the same address, until we were
satisfied that proper arrangements were in place to monitor the outcome of
agreements reached.

9. The PF's are happy to await the outcome of Sacro's review of
domestic violence cases but argue that it is their decision as to which
cases are referred and that no category should be denied access to the
Service.

Section 3: Experience of Working with the CO/PFS

10. The rotation of Fiscals and their admin team at the end of an 8
month cycle causes procedural difficulties although new staff are willing to
learn about our services as quickly as possible. Another difficulty is the
length of time it takes for the PF admin team to process marked cases. In
some instances, it has taken 4 weeks after marking for them to be
photocopied and sent to our Services. One Manager stated:

"We believe that there is a sincere genuineness on behalf of the PF
department to work with us but due to inadequate staffing levels, the case
turnaround is nowhere near as quick as it should be. This in turn causes
problems for us as victims are left waiting to see if the accused is willing
to take part and may interpret this wait as reluctance on behalf of the
accused to get in touch when in reality it is due to an admin backlog".

11. We inform the PF whether a victim has agreed to take part; whether
the accused is willing to take part; what agreement has been reached (if
any); what that agreement consists of and whether the agreement has been
held. This procedure works well and we do not see the need for any changes
to it.

12. No comment to make.

Section 4: Sensitivity to the Needs of the Public

13. We work with the victims of crime.

14. The Motherwell Service has built in procedures to keep clients
appraised of case progress which the PF carries out within an agreed
timescale. The Aberdeen Service takes the view, however, that after the PF's
initial letter to both the victim and accused, it is the Service's
responsibility to keep clients up to date with proceedings.

15. We believe that, by referring cases to us, the PF is putting the
needs of the victim first by allowing them to have a say in a process that
would otherwise probably offer them little.



Section 5: Any Other Comments

16. Our Services adhere to tight timescales and in the main, the PF
adheres to these as well. We would be keen to explore the possibility of
mediation being used in plea bargaining and as part of the sentencing
process.

I hope the foregoing is helpful. Please do not hesitate to contact me if you
require anything further.

Yours sincerely,

Bernadette Monaghan
Senior Manager.
6 August 2001



J2/01/20/7

SUBMISSION FROM THE SOCIETY OF MESSENGERS-AT-ARMS AND SHERIFF
OFFICERS

Type of communication with the CO/PFS

Our members’ contact with the CO and/or PFS is limited. The major point of contact has been
where the Crown Office acted as the Central Receiving Authority for service of civil court
documents from overseas. There is no direct contact concerning discussion of criminal cases.
We are in contact with the Crown Office regarding service of criminal witness citations, more
fully referred to below.
As we have no regular contact with the CO/PFS, we can make no meaningful response to
questions 2 – 7.
Handling of cases and reports.
Experience of working with the CO/PFS
Sensitivity to the needs of the public.

Again, as we have no regular contact with the CO/PFS, we can give no meaningful responses
to questions 8 – 15.

Any Other Comments – Citation and Countermanding of Witnesses.

Our Society has contacted the Crown Office to suggest that the services of Sheriff Officers may
be used in such areas as Criminal Witness citations. That contact is continuing. For the
purposes of this paper, the background is as follows.

Historically, the range of officers’ duties included the apprehension of criminals and service of
court writs in criminal cases. This was still an important role in the mid 19th century. Campbell’s
Law of Diligence published in 1862 devoted a chapter to the Officer’s role in criminal matters
and a further chapter on the requisite forms. In the same publication, the Table of fees had
specific references to Apprehensions, citation of the accused, citation of witnesses, and citation
of jurors. Effecting service in criminal matters appears to have been an important part of the
officers’ duties at that time.

With the rise of professional police forces in the 19th century, the role of the Sheriff Officer in
criminal matters on behalf of the Crown diminished and is now, in practice non-existent. Sheriff
Officers do continue to serve witness citations on behalf of the Defence in criminal cases.

The restriction on the role of Sheriff Officers was not as a result of legislation. Sheriff Officers
retained their authority to serve warrants, citations, indictments, complaints, lists of witnesses
etc, in criminal cases. For instance, The Criminal Procedure (Scotland) Act 1987, s24 makes
clear reference to messengers-at-arms and sheriff officers having the authority to serve all
citations etc. That position is continued in the current legislation. The Criminal Procedure
(Scotland) Act, 1995, s307 states, inter alia that; “officer of law” includes (in relation to the
service and execution of any warrant, citation, petition, indictment, complaint, list of witnesses,
order, notice or other proceedings or document,) any macer, messenger-at-arms, sheriff officer
or other person having authority to execute a warrant of the court.

Legislation accordingly has a provision for the use of our members in criminal proceedings. In
practice, this is not the case.

Reference to difficulties with current citation practices were made in the annual report of the
Chief Inspector for Constabulary published in 2000. It was commented that police officers were



spending too much time on routine tasks such as serving citations, escorting prisoners and
tracking down people who fail to pay fines.

The Society is aware that the Scottish Executive have introduced a pilot scheme of postal
citation in parts of the country as a step to addressing the problem. An evaluation was published
on 8 December 2000, the Crime and Criminal Justice Research Findings No. 49. The results of
the evaluation at that time were inconclusive. It was, however, noted that low response rates to
postal citation inevitably increased the burden on process servers and police to deliver reissued
citations promptly. Notwithstanding the success of a postal scheme, there will still be a need for
hand delivery of documents in certain cases.

From the comments above, the emphasis has been on saving the police service time in matters
such as witness citations etc. The efficiency of the system of citation of witnesses does impact
on the work of the PFS/CO. Proper citation of witnesses will allow the smooth process of trials
and timeous countermanding of witnesses would lead to less public dissatisfaction with
unnecessary time taken in court. Releasing this time from the police, would allow greater time
for liaison on enforcement and court proceeding issues for both the Police and the PFS/CO.

The society would respectfully suggest that the Committee considers a role for our members in
the service of documents in criminal proceedings. It was a historical role of Officers of Court.
Officers of Court retain a role on behalf of defence witnesses in criminal cases. These duties
are equivalent to Officer of Court duties in civil court matters. Our members have invested in the
latest technology, which allows the tracking of progress of citation as well as systems for tracing
witnesses who have moved or absconded. Officers of court are highly qualified and are in a
position to offer an efficient service to the PFS/CO. We would be happy to co-operate in any
pilot scheme or any process for establishing an appropriate level of fees for these services.

Finally, our contact with the Crown Office will continue on these matters meantime.



Appendix

The Society is disappointed to note from the Crime and Criminal Justice Research Findings
referred to that the use of “civilian process servers”. We can only assume that these process
servers come under the definition of officer of law in the Criminal Procedure (Scotland) Act 1995
which states “any person who is employed under section 9 of the Police (Scotland) Act 1967 for
the assistance of constables of a police force and who is authorised by the chief constable of
that police in relation to service and execution”.

Service of court documents has traditionally been effected in Scotland by either serving police
officers or commissioned officers of court. The use of civilian process servers is a move away
from that tradition to system apparently imported from other parts of the UK of an unregulated
and untrained system of process severs. The Society considers that the service of court
documents is an issue that should not be delegated to unqualified process servers. Members of
our Society are fully trained in the rules of Citation and are answerable to the courts in respect
of any failure in citation. Sheriff Officers are the natural qualified and trained professionals to
carry out the vital function of the service of court documents.

7 August 2001





J2/01/20/9
SUBMISSION BY SHONA ROBISON MSP

General Overview

In common with all MSPs and MPs, from time to time, constituents approach me
to complain about the way they have been treated by the Criminal Justice
System.  I, like most MSPs and MPs find these cases the most intractable I have
to deal with as it is rare for my intervention to result in any progress whatsoever
for the constituent.  This leaves me very frustrated, and the constituent not only
frustrated but also disillusioned.

Whilst I understand that the Criminal Justice System should be independent and
free from political interference, and furthermore I would not suggest that this was
changed, in a modern country it is no longer acceptable that the Crown Office
and Procurator Fiscals’ Office need not provide any justification or explanation for
their actions other than to the Lord Advocate.  As head of this very system, the
Lord Advocate can hardly be described as independent of it and as such can
only be viewed as part of a closed, secretive and elitist group.

The standard and terse reply from the Crown Office or Procurator Fiscals’ Office
to any enquiry whether by a constituent or me can be summed up in one
sentence viz- “we don’t have to tell you anything and we are not going to”.
However, to my surprise, there was one occasion that a more fulsome letter was
received.  This was full of patronising statements such as “impossible to explain
a decision without reference to confidential statement or reports”.  This, it was
said, would inhibit victims from reporting crimes.  In my view this is a smoke
screen.  Victims, witnesses, the accused and next of kin already have little
confidence in a system that lets them down so badly.  I do not see how providing
explanations of a general nature could in any way worsen the situation where the
inexplicable remains unexplained.  Further to which I would suggest that public
confidence and co-operation would be enhanced by a more open system.

Justice

In all the cases I have dealt with, without exception, the person involved has told
me that they thought that they would get “justice” from the legal system.  They
are surprised when they do not, and horrified when they realise that not much
can be done about it.  Although “justice” is a wider remit than that of this inquiry
the role of the Crown Office and Procurator Fiscals’ Office as the organ of the
state should be considered in terms of the ends of justice.  I find it deeply
disturbing that there are many, many people in Scotland who feel that they did
not and cannot get justice from the legal system in their own country.  As the
Procurator Fiscals’ Office is pivotal in this as the main prosecutors on behalf of
the state, their role in enhancing the delivery of justice must be a priority and



resources in that they might have inadequate numbers of staff to deal with the
volume of work and allow sufficient preparation time.

Interface with the Police

In my experience there is a great deal of “buck passing” between the Police and
the Procurator Fiscals’ Office.  So much so that any case involving them has a
lengthy lead in period where a large volume of correspondence is needed to pin
down the basic facts of the case.  This process is further exacerbated by the
minimal, and if one were cynical even obstructive, letters that seem to be
standard from them both.  Again a more open system is needed.

The Procurator Fiscals’ Office has a crucial role when the Police have made
errors in the way they have handled a case. As this point the Procurator Fiscals’
Office should redouble their efforts to make sure that the case is properly
examined.  However, I am staggered by the number of times that police errors
appear to be followed and compounded by further errors by the Procurator
Fiscals Office resulting in the complete collapse of the case, or a questionable
Court judgment.  The Procurator Fiscals' Office frequently appears to be ill
prepared for the case in hand, or unfamiliar with the details in comparison to the
defense agents.  This may be matter of resources in that they might have
inadequate numbers of staff or staff who are not properly trained.  If this is the
case then more resources must be provided to enable them to vigorously pursue
their role as the first hurdle police investigations have to pass.

Victims and Their Families

Much has been said and written about inadequate responses to victims and their
families and recent pilot projects, which have tried to deal with them in a more
sensitive manner, are to be welcomed.  However, complacency is a danger and
much, much more must still be done to ensure that victims are not victimised by
the system twice over – once as a victim and again when the Procurator Fiscals’
Office fails them.

Witnesses

The lack of support to witnesses is the area that gives me most concern.  Whilst
the victim and the accused have access to help in the form of legal
representation, the Procurator Fiscals’ Office is in effect the legal representation
of the witness and in many cases they fail these people badly.  This has a
devastating effect on them and is bad enough when the case is resolved
satisfactorily, but when people are put through this distressing experience for
nothing they are unwilling to become involved again as witnesses.  Two of more
serious cases I have dealt with come to mind – one involving a paedophile and
one involving a murder – where the main witnesses in both cases have told me
that they wished they had never come forward.  I find this deeply troubling, as it



cannot be a satisfactory state of affairs when witnesses, on whom a successful
prosecution for a serious crime depends, wish they had not become involved in
it.  It not uncommon for the witnesses’ credibility to be questioned and for the
press to exacerbate the situation by sensationalism and the portraying the
witness as the villain of the piece.  The witnesses involved have then to live with,
and come to terms with, the way they have been portrayed, which can be very
difficult for them and a huge confidence shattering experience.  Witnesses are
often so disempowered by the whole experience that although aggrieved, do not
wish to complain or take the matter further and risk additional publicity.  The
Procurator Fiscals’ Office needs to be more sensitive to the needs of witnesses
and participate in allowing them to come to terms with what has happened by, in
the first place, preparing the witnesses and their own staff prior to the case, and
be willing to engage in meaningful dialogue with the witnesses after the case,
rather than as is the case at present, simply washing their hands of them.

The Accused

The number of people, who have come to me once they have been convicted of
a crime, and consider it to be a miscarriage of justice, has surprised me.  I realize
that all perpetrators of crime are liable to maintain their innocence but without
exception these cases do appear to have questionable processes behind the
convictions.  It is extremely important that the Procurator Fiscals’ Office take on
board the fact that in some cases the Police may have erred and do not collude
in what may be a miscarriage of justice.  Their role is crucial in that once innocent
people are convicted, it is well nigh impossible for this to be overturned.  As no
explanations are forthcoming from either the Police or the Procurator Fiscal as to
why things were not done properly, it is my view that there may be a greater
number of people who have suffered a miscarriage of justice than is normally
supposed, who, for no doubt a number of different reasons, do not even attempt
to follow the long and generally futile path to make the truth known.  The
Procurator Fiscals’ Office must become better at identifying where police
investigations may be flawed.

Conclusion

I realise that this submission is long on problems and short on solutions but I am
not a legal person.  I hope that the legal minds involved in this inquiry can make
better suggestions than I as to how these problems can be solved, without
endangering the impartiality of the law.  However, if I were to try to suggest
improvements in the Crown Office and Procurator Fiscals’ Service in general
terms I would submit that they could be a lot less arrogant and aloof – in short
more open and accountable.

3rd August 2001



J2/01/20/10
SUBMISSION FROM SHETLAND ISLANDS COUNCIL

Your letter of 6 July 2001 and enclosure addressed to Ms Barbara Lindsay of COSLA
has been copied to this office for comment.

I should say, initially, that this Council very seldom submits reports to the Procurator
Fiscal; on average there are perhaps one or two reports per annum.  Broadly, these
relate to public safety or nuisance in the areas of planning, food safety and
environmental health.  By the very nature of these offences they are based on statute
and tend not to be high profile cases which attract much public attention.  Nevertheless,
they are cases which, although reported by the Council, have a victim in the form of a
member of the public who initiated the complaint.

The Council’s experience with the Procurator Fiscal, certainly since 1991, has been that
such reports are seldom followed by prosecution.  There is little feedback from the
Procurator Fiscal to indicate whether the absence of Court proceedings is due to the
sufficiency of evidence or some other cause.  After reports are submitted to the
Procurator Fiscal and there is an absence of proceedings this can leave the Council
exposed to complaints being made against it to the Local Authority Ombudsman.

One case in question which is currently causing the Council some concern is a report
made in August 2000 to the Procurator Fiscal at Lerwick regarding the breach of an
Enforcement Notice served on a dairy farmer.  Council Environmental Health Officers
had considerable concerns regarding the state of sanitation in the dairy farm and there
had been related complaints by members of the public regarding the operation of the
farm generally.  There is a twelve month time limit for the institution of proceedings in
such cases.  No proceedings have been instituted by the Procurator Fiscal and,
although the Council has written on a number of occasions to him, no response has
been received.

The Council would acknowledge immediately that the Procurator Fiscal at Lerwick has a
heavy workload and that there are a number of high profile cases which he currently
requires to attend too.  It is believed that the reason for the absence of proceedings or
response is the level of staffing in his office rather than any want of sensitivity to the
needs of the public.

Since 1971 the office of Procurator Fiscal at Lerwick has been shared with that at
Kirkwall.  Half of the Procurator Fiscal’s time is spent in the other jurisdiction.  The
current Procurator Fiscal resides in Orkney and has to divide his time, between these
two offices.  Generally, the Procurator Fiscal is in Shetland every second week.  It is
believed that he travels from Orkney on a Monday arriving early in the afternoon and
remaining in Lerwick until Friday morning when he returns to Kirkwall.  This means that
the Fiscal has three full days in his office which, together with such of his own time as
he is prepared to give, is the only time available for the discharge of his duties.  Much of
his working day may, however, be spent in Court, since his visits to Shetland coincide
with the sitting of the Sheriff Court.  It is, therefore, perhaps unsurprising that the
Procurator Fiscal requires to prioritise more carefully the cases reported to him, placing
more emphasis on common law and serious road traffic offences before turning to
regulatory offences such as those routinely reported by Councils.

It is the Council’s opinion that if the staffing level locally were increased the Procurator
Fiscal would be better able to respond to reports such as those submitted to him by the
Council.



Whilst the sharing of a Procurator Fiscal between two or more offices is not unknown in
other parts of Scotland (for example Stornoway/Lochmaddy, Rothesay/Greenock and
Duns/Jedburgh) it is suggested that Lerwick is at a particular disadvantage with fewer
Courts and Fiscal time for the size of the community and volume of work than these
other shared jurisdictions.

The Council has no other submissions to make to the Committee.  I shall, however, be
pleased to enlarge upon the submission made above, should you wish.

Yours sincerely
J R Riise
Head of Legal and Administrative Services

9 August 2001











J2/01/20/12
SUBMISSION FROM NORTH AYRSHIRE DISTRICT COURT

It is considered that resources are no longer being made available to the
Procurator Fiscal Service specifically with regard to legal and clerical
support staff to deal appropriately with the number of cases reported to
them.  In turn, this reduces the number of cases it is considered worthwhile
reporting.  This combination of factors is seriously damaging the public
perception of, and faith in, the criminal justice system.

Section 1: Type of Communication

1.     As a District Court, our contact with the Procurator Fiscals Office relates to two
main types of cases.  These are (a) the cases which call in the District Court and (b)
the offers issued by the Procurator Fiscal in terms of the Criminal Procedure
(Scotland) Act 1995 Section 302.  In view of the number of cases, contact is on a
daily basis and involves all levels of staff, both legal and non legal, in our respective
offices. Communication is by telephone, letter and in Court and although formal
meetings to discuss issues have been held these do not occur on a regular basis.
The position of the District Court is somewhat unique in the context of this Inquiry as
it deals with the output of the Procurator Fiscals Office.

Section  5:  Comments

2.     The workload of the  District Court is subject to substantial fluctuations
dependent on the attitude of the Procurator Fiscal to using the District Court and the
number of fiscal offers they choose to issue.  Over the years the number of cases
being dealt with has been subject to change, both increases and decreases.  These
changes can often be linked to specific causes e.g. special police initiatives or the
introduction of a new class of penalties.  In terms of forward planning for the District
Court it is important to identify the cause of such fluctuations in an effort to
determine staffing and budgetary implications.  Over the past  two years this Court
has seen a dramatic reduction in the number of cases actually calling in Court.

3.     It is suggested that these cases are now being dealt with under the fiscal offer
system.  The respective figures for both systems do not bear this out as the number
of fiscal offers has also decreased over the same period.  As an option it is
suggested that the number of reported crimes has fallen.  In such circumstances it
would be anticipated that this would not be a drop in one specific area.  If it is more
general then this suggestion does not find support when regard is paid to the
substantial number of cases being dealt with in an adjacent Court jurisdiction.  It is
also suggested that the Procurator Fiscal will seek to obtain the highest tariff for an
offence and therefore the sentencing policies of the Sheriff Court will determine the
type and number of cases being dealt with in the District Court within that



jurisdiction.  There is merit in this suggestion but this would not account for the drop
in case load where there has been no change at Sheriff Court level.

4.    Having considered all the various reasons given and having worked in close
contact with the Procurator Fiscal Service over a long period it is apparent to us that
the main contributory factor in these fluctuations is that of the resources available to
the Procurator Fiscals Office.  The number and experience of the legal staff will
affect the number of cases which can be marked and processed into the relevant
Court or diversion system.  Even if there is sufficient legal staff there is frequently a
short fall in the number of clerical support staff.  If the particular office is lacking in
either of these two areas then there will be a substantial drop in the number of cases
both calling and receiving offers under section 302.

5.    The lack of staff and therefore the ability to process cases will affect the District
Court level in the first instance.  The District Court deals with minor offences and the
priority must, of necessity, be given to the serious charges.  In the short term this is
readily understood and appreciated by all concerned.  When it continues for a
considerable period, as it has in this area, and shows no sign of being rectified then
there are serious consequences in terms of the administration of justice.

6.    The type of offences which would normally be dealt with at this level, although
minor in terms of the criminal justice system, is the category which affects the
general public in terms of inconvenience and nuisance.  These are no longer being
reported as going through the Court and accordingly the public perception grows
that they are being ignored.  Whilst the fiscal offer system does deal with some of
these cases they are not within the public domain.  The public has no knowledge of
this method of dealing with offenders.  Even if they were aware of this then the level
of fiscal offer, starting at £25 has little relevance to the type of offences being dealt
with under the system.

7.     The Justices Committee is also concerned at the increasing amount of
anecdotal evidence with regard to “quotas” being set by the Crown Office for
Fiscals offices for the number of cases which must be disposed of by way of fiscal
offers.  From the point of view of the Bench there are strong concerns as to the type
of offences being dealt with by way of fiscal offers, the type of offenders being
offered these and the number of fiscal offers being given to persons with
considerable records.  This would seem to support the view that the fiscal offer
system is being used as a cost effective option for dealing with offences in a
manner which was not the intention when this system was established.  The District
Court Justices and staff are trained to a level rendering them capable of dealing not
only with greater numbers of cases but also cases of a more serious nature.  There
would seem to be no valid reason for this facility not being utilised if the Procurator
Fiscal Service were adequately funded and resourced.



North Ayrshire District Court
Town House
High Street, Irvine
13 August  2001



J2/01/20/13

SUBMISSION FROM ORKNEY ISLANDS COUNCIL

Submission from the Chief Executive’s Department

I refer to your letter dated 6 July 2001 addressed to Ms Barbara Lindsay, Convention of Scottish Local
Authorities, in connection with the above. Although the Convention is not intending to make a
submission, copies of your letter and enclosures were forwarded to local authorities for attention.

The Council’s Director of Harbours has indicated that his Department would envisage calling upon the
Procurator Fiscal Service in relation to prosecutions brought under (i) the Orkney Harbours Byelaws or
(ii) legislation for the prevention of pollution. While these occasions are certainly infrequent, they
invariably occur outwith normal hours and there are commercial pressures as always. Accordingly, the
Director considers that it would be useful to be able to make contact with the Procurator Fiscal Service
outwith hours. I have been advised that the Department’s initial telephone contact is followed up with a
formal written report, and that all cases the Department has contacted the Regional Procurator Fiscal.

The Director has pointed out that the Ports industry does not feature on the list of organisations from
whom written evidence has been invited. He has also pointed out that, in the event of pollution incidents
within a harbour authority area, the harbour authority is the lead agency.

Both the Director of Harbours and the Assistant Chief Executive (who is the Council's chief legal officer)
have advised me that contact with the Procurator Fiscal Service has been entirely satisfactory, and that
responses have been timeous and appropriate. This applies both to the Regional Procurator Fiscal
and to the local office.

I trust that this information is of assistance to you.

Yours sincerely
Margaret Sutherland
Senior Executive Officer
Chief Executive’s Department

10 August 2001

Submission from the Criminal Justice Section

As discussed, I would like to add some comments for the Inquiry about the operation of the “split” post
of Procurator Fiscal between Orkney and Shetland, as follows;

1) The fact that any Fiscal in this post has to spend a huge amount of time travelling, or away from their
files on Orkney cases, means that when urgent discussion is required, e.g. in a custody case where
there are mental health issues, effective and timely communication is often impossible.

2) As multi agency working develops, there are a number of local fora (e.g. youth crime, domestic
violence) at which the Procurator Fiscal should have a key role. Despite the good intentions and hard
work of local postholders, however, an effective contibution to the development of such work is made
impossible by the amount of time spent away from Orkney (and vice versa for Shetland). The creation of
two part-time posts, rather than the current single post split between the two island groups, would, in my
view, improve the service available to the respective communities, and the long term prospects for staff
retention.



Thank you for your assistance, I hope these comments are useful, and if you have any queries please
do not hesitate to contact me.

Jon Humphreys
Service Manager
Criminal Justice Section

3 September 2001



J2/01/20/14
SUBMISSION FROM CATHY JAMIESON MSP

Basis of Report:

The information provided in this submission has been gathered from a
consultation exercise with constituents who have contacted me in relation to the
working of the Procurator Fiscal Service, Crown Office or the wider Justice
system.

The information has been summarized in a manner which does not identify
individuals. All of the points made can be supported by further comment from my
constituents, a number of whom have provided written material, and have
indicated a willingness to provide further written information or oral evidence to
the Committee.

Identified Problems:

q Lack of Information:  Victims of crime and their families have repeatedly
reported that they have not been kept fully appraised about investigations, court
processes and other significant events. This apparent failure in the system has
led to situations where families have suffered extreme distress as a result - on
one occasion a murder victim’s family only heard that someone had been
charged with his death when listening to the radio news. Constituents also
reported occasions where they were not informed that the accused had been
granted bail or that once convicted, had been successful in having a custodial
sentence reduced on appeal. This supports the concern which has often been
expressed that victims and bereaved families are unable to have an input into the
justice system.

q Communication problems:   many examples were cited, particularly between
the Fiscal’s Office and the police, where there seemed to be little communication.
Examples included witnesses being told by the Fiscal’s Office that the trial they
were involved in was cancelled only a couple of hours before the police delivered
them a citation to appear at the said trial.  A number of constituents commented
on an apparent lack of communication between the Fiscal’s Office and other
parties involved in the justice process, and the difficulties that they faced in
getting information they could easily understand. The style of written
correspondence was also raised as an issue, with a constituent highlighting how
a letter from the Fiscal’s office regarding the post mortem of a murdered relative
had caused extreme upset, and suggested that in such instances a telephone call
or a visit would have eased the problem.

q Lack of transpaerency : concerns were raised regarding an apparent lack of
transparency in decision making processes by the Fiscal and the Crown Office.
People who had  reported crimes expressed the view that they should get some
feedback if a case is not taken forward, at the very least to advise them of the
decision.  Currently, those in this situation feel that they are ignored. Constituents
who made this point recognized that it may not always be possible to be given full
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details about why decisions are made, but again quoted apparent inconsistencies
in decisions.

q Perceptions that that the Procurator Fiscal’s Office is not acting on behalf
of the victims of crime : A number of constituents expressed the view that as
‘victims’ they never felt anyone was advocating on their behalf, or that the justice
system was working for them. One suggestion made by several constituents is
that it would be helpful if  someone within the Procurator Fiscal’s Office was
appointed to work solely as an advocate for the victims and the families of
victims, ensuring  that their interests were looked after and that they had an easily
accessible point of contact to obtain information. This person could also assist in
interpreting the legal jargon which most constituents found very off-putting. It was
felt that this would complement witness support schemes and the work of Victim
Support Scotland.

q Inconsistencies of approach:  reference was made to the apparent
inconsistency of approach across Scotland, whereby certain offences will be
pursued by the PF in one area, but not others. An example given was the
variation in approaches to prosecuting TV licence defaulters.

q Court Processes:  There was a perception that there is a lack of pre-trial
preparation by the Procurator Fiscal’s Office, particularly in meetings with the
accused and their lawyers, on either a formal or informal basis.  Two constituents
have raised concerns that the Procurator Fiscal’s Office has failed to speak to or
question the accused before deciding that there was a case to answer.
Comments were  also made about the lack of a consistent approach across
cases.

One example given cited the holding of an identification parade, which appeared
unnecessary as the accused freely admitted his movements, while on other
occasions identity parades had not been held.

A number of constituents commented on the amount of time and effort focused
on ‘proving’ points which all sides agreed on.
It was suggested that improvements could be made whereby the prosecution and
the defence could establish those facts which they both agree on before the case
goes to court thus creating a less adversarial atmosphere in the court and help
speed up the process.

Constituents also commented on the length of time it takes to get cases into
court, and the frequency in which there are then further delays.

Numerous comments were made about the lack of facilities for victims’ families
when attending court, especially those called as witnesses.  One witness and
member of the victim’s family gave the example of being  told that he was not
allowed to use the court canteen and had to remain in the witness room.

Another  constituent suggested that all reports (e.g. medical and scientific) called
for by the Fiscal’s office, and no matter what result they offer, should be made
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fully available to the defence.  It was also suggested that there have been
occasions where the Fiscal’s office failed to obtain all appropriate medical
records, failed to cite vital witnesses, and failed to have all the necessary
productions available in the court.

The timing of evidence declared by the Fiscal’s Office has also been raised as a
cause for concern.  In one example quoted  the prosecution released its list of
public evidence and witnesses on a Friday when the trial was to begin on the
subsequent Monday.  This gave the defence no time to examine the evidence or
witness testimonies.  With the pressure on booking court time for the trial the
defence was under such pressure that the trial had to begin without having the
chance to view the evidence which would be used in the trial.

In another example highlighted, the advocate acting for the Crown was
apparently given one hour’s notice before the case began that he would be
prosecuting the case.  The advocate therefore acted with no time to go over
witness statements or evidence of the case.

A number of comments were made about the practice of ‘deals’ or ‘plea
bargaining’ taking place in advance in advance of trials. This was generally
perceived to be for the benefit of the legal profession, rather than in the interests
of arriving at the truth.

One constituent raised particular concerns about Fiscal and Crown Office role in
relation to appeals, quoting examples of where items which may have had a
bearing on the ultimate outcome were disposed of before the appeal. Another
constituent complained about the lack of complaints procedure for the victim and
their family to lodge a complaint against the Crown Office for the mishandling of a
criminal trial.  In this case the victim and their family were also denied access to a
copy of the court transcript.

Other issues raised:

For many constituents who had experience of the justice system, it was
understandably difficult for them to separate out only issues concerning the
Procurator Fiscal service and the Crown Office from their whole experience of the
justice system.

 A number of other issues were raised as a result of the consultation, which are
noted below, to highlight the wide range of concerns about the justice system
generally:

q The operation of the CRCC

q Problems in accessing Criminal Injuries Compensation for victims of
sexual abuse

q Procedures for obtaining information from child witnesses
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q The problems of accessing legal aid and/or problems in meeting personal
expenses if involved as an accused in a lengthy trial

q Inconsistencies in sentencing policy

q Need for greater use of alternatives such as ‘tagging’

q Closer supervision needed of those on bail for serious offences

q questions around identification of accused

q Operation of the jury system – suggestions included need for formal notes
to be prepared for jury members in relation to ‘summing up’, directions
given by sheriff etc and the possibility of using a trained facilitator (who
does not hear the evidence in court) to chair the jury’s deliberations and
ensure that they follow processes correctly.

Cathy Jamieson MSP
Carrick, Cumnock and Doon Valley
15 August 2001
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J2/01/20/15

SUBMISSION BY THE HEALTH AND SAFETY EXECUTIVE

Introduction

The Health and Safety Executive (HSE) is a Non-Departmental Public Body (NDPB),

set up under the Health and Safety at Work etc Act 1974, to protect people at work

and those affected by work activities. HSE advises and assists the Health and Safety

Commission (HSC), also a NDPB, which has overall responsibility for policy on

health and safety at work and advises the Secretary of State for Transport, Local

Government and the Regions.  Health and safety at work is not a devolved issue.

HSE enforces health and safety law, in accordance with the HSC/E Enforcement

Policy,  in workplaces throughout Great Britain.*

Type of communication with the CO/PFs

1 HSE submits reports to the local Procurator Fiscal with a view to prosecution and

thereafter deals directly with them to discuss the report and the nature of the

charges to be brought.  The factors we take into account in deciding whether to

recommend prosecution in a particular case are set out in the HSC Enforcement

Policy Statement.  The Crown Office and Procurator Fiscal Service endorse this

statement and have acknowledged that action on reports of offences submitted to

them by health and safety enforcing authorities should reflect the approach set

out in it.  HSE also has a role in relation to the investigation of fatal accidents and

provide evidence to Fatal Accident Inquiries. We liaise with Crown Office on

matters of policy and hold an annual liaison meeting with them to discuss issues

of mutual interest.

 

2 Discussions with individual Procurators Fiscal are held on a case by case basis.

Apart from the annual meeting, we contact Crown office as necessary, probably

monthly or less frequently.

 

3 Health and Safety Executive cases are heard in the Sheriff Court.  Most cases

are disposed of summarily but about 5% of our cases are heard under solemn

procedure.
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4 We submit our* prosecution reports in writing to the Procurator Fiscal and they

are followed up by a telephone call and, if necessary, with a meeting.

 5    The regular point of contact in the PF service is the Procurator Fiscal or Principal

Procurator Fiscal Depute. The contact in the Crown Office is the Policy Group.

 

 6   Contact is most effective when the PF has experience of health and safety

cases, as in Aberdeen (where many of the reports we submit relate to the off-

shore industry), or in the smaller, less busy courts.  It is sometimes less effective

in busier courts where PFs pick up cases at short notice or where cases are

transferred from one PF to another at a late stage, leaving little time for prepara-

tion on what is often a demanding and technically complex case.

 

 Handling of cases and reports

 

7   We submit, on average, ten reports a month to the Procurator Fiscal service.

 

8   The most significant trend in the last three years is an increase in the number of

cases taken under the Health and Safety at Work etc Act as opposed to cases

taken under health and safety regulations. Charges are also more complex be-

cause the legislation has become less prescriptive and more goal-setting (mainly

due to the influence of European Directives). The maximum penalty for charges

under regulations is £5,000 whilst the maximum penalty for summary charges

under sections 2 - 6 of the Act is £20,000.  The courts may imprison for breaches

of certain offences, in particular failure to comply with improvement and prohibi-

tion notices, and, in the higher courts only, for breach of licensing or explosives

requirements.

 

9   In general charges are the outcome of discussions between the PF and HSE but

see para 10 below.

 

 *Some work activities are enforced by the relevant local authority e.g. retailing, some warehous-

ing, most offices, hotels and catering, sports, leisure and consumer services.

 Experience of working with the CO/PFs
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10  We recognise that the decision on which charge to bring is a matter for the PF.

The experience of inspectors in applying health and safety law can, however,

help the PF in their consideration of the most appropriate charge.  Difficulties can

arise where the PF amends the complaint without then checking it with the health

and safety inspector concerned.

 It is also very useful for us to be able to track the progress of cases but at present

it is difficult for us to do this.  Tracking progress can, for example, give an in-

spector the opportunity to attend the hearing, which helps them to decide

whether to take cases in future and how to structure them.  We also need to get

an accurate account of how the case was finally disposed of (particularly where

plea adjustment took place).  This also helps us to decide about future cases and

enables us to record the outcome in our public records.

 We appreciate that plea bargaining is an essential feature of an efficient justice

system.  It is important for the PF to discuss a possible plea with the appropriate

inspector to ensure that the most appropriate charge is proceeded with.

 

 11  Reports to the Procurator Fiscal are laid out in accordance with the HSE

Enforcement Handbook Scotland, in a format which has been agreed with the

Crown Office. We are shortly to incorporate the Crown Office requirements for

electronic reporting (under ISCJIS). It is important that this system will, in due

course, allow us to track both progress and disposal of our cases, which at pres-

ent we are unable to do.

 

 12  We appreciate that the PF service deals with a wide range of criminal cases

and that decisions have to be taken on which are the most significant.  However,

a key principle of HSC’s Enforcement Policy is proportionality, which means re-

lating enforcement action to the risks.  This ensures that only the most serious

health and safety offences are submitted to the Procurator Fiscal and they there-

fore merit serious attention. Some cases involve complex and technical evidence

and the PF needs time to carefully consider these cases.  It is very rare for us to

have a case refused but caseload pressures can mean that some cases are not

given a high priority.
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13  It is interesting to note that in Scotland the average fine per conviction has not

changed over the last 4 years.  This level of fine is significantly lower that occurs

in Great Britain as a whole.

Sensitivity to the needs of the public

 

14 We work with next of kin and witnesses when carrying out accident

investigations. We produce advisory leaflets ‘HSE and You: after an accident’            

and ‘Advice and information for Bereaved Families (Scotland)’, both of which set

out the role of the Procurator Fiscal service.

 

15  When we submit a report to the Procurator Fiscal, a letter goes to the

injured person (or next of kin), the duty holder, and trades union representative

(where appropriate) advising them that a report has been submitted to the PF

and that the PF will keep them informed of progress. We have no knowledge of

how the Procurator Fiscal keeps these parties up to date with case

developments.

 

16  We have no first hand knowledge of this.

 

 Any other comments

 

 17  We would be happy to give oral evidence to the committee if this would be help-

ful.

 

 Dr Allan Sefton

 HSE Director, Scotland

 Edinburgh

 14 August 2001



J2/01/20/16

SUBMISSION FROM DUNDEE CITY COUNCIL

Section 1: Type of communication with the Procurator Fiscal Service

1. This Organisation's contact is almost exclusively with the Procurator Fiscal
Service as opposed to Crown Office.  It primarily consists of contact with the
Deputes who prosecute cases at District Court level but also consists of
contact between Senior Principal Deputes and this Organisation in Liaison
Committees designed to ensure the smooth running and good conduct of
prosecution in the District Court.

2. This contact is on a daily basis given that criminal courts are held daily within
this region.

3. Not applicable.

4. The normal method of communication is by direct dialogue on a face to face
as it were but on occasion can be by telephone or in meetings.

5. The regular Procurator Fiscal Service point of contact holds the posts of
Depute Procurator Fiscal.

6. Contacting the Procurator Fiscal's office in Dundee by telephone is fraught
with difficulties.  Lines are frequently engaged and when messages are left
requesting that calls be returned it is infrequently adhered to.

Section 2: Handling of cases and reports

Questions 7, 10 and 11 are largely inapplicable to this Organisation.

Questions 8,9 and 12 can be dealt with globally.

For the last three years the number of cases prosecuted in Dundee District Court has
decreased, in particular within the last six months  17% fewer cases have been
commenced in Dundee District Court.  Initiatives such as the introduction of fixed
penalties have undoubtedly contributed to this effect.  There appears to be no
singular reason why, particularly within the last six months, there has been such a
marked decrease in business.

Much publicity has surrounded the apparent introduction of a 40% no proceeding rate
allocated to the Procurator Fiscal Service in the marking of reports.  It has been
denied by Crown Office but statistics would tend to point to the existence of such a
policy.

In this region, the introduction of new and inexperienced deputes undoubtedly means
that, in marking cases, they have no sense of proportionality and this may result in
cases being allocated to Sheriff Summary Prosecution in the District Court.  New
Deputes are frequently introduced to the District Court as the first point of contact
with the criminal court.  In the last five years not one Procurator Fiscal Depute in this
region has received any training by a Crown Office before appearing in the District
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Court.  Their training appears to consist of "shadowing" a more experienced Depute
for a minimum of a few days or at best a few weeks.

This increases pressure on our organisation.  Justices are frequently asked to grant
warrants in inappropriate cases and mistakes are often made by new Deputes in
ignorance of the prosecution of criminal cases.

Section 4: Sensitivity to the needs of the public

Question 13 - not applicable.

Question 14 - not applicable.

Question 15 - in the experience of this organisation the Procurator Fiscal Service is
sensitive to the needs of victims and/or witnesses.  For example, where pleas have
been accepted on the day of the trial or are being considered by individual Procurator
Fiscal's Depute, it would appear to be the practice that they consult with witnesses
and/or victims before accepting any such pleas.  The wishes of the victims/witnesses
are treated as paramount.

Section 5: Other comments

Paragraph 16 - the Procurator Fiscal Service is represented by both hardworking and
efficient Procurator Fiscal Deputes.  Their efficiency and effort appears to be
hampered however by restraints such as lack of typing and administrative resources
and time in the preparation of cases.  Frequently cases are continued due to the fact
that typing backup have not forwarded a letter by the Depute asking for assistance
from a Reporting Agency such as the Police and it is not unknown for debates to be
discharged and continued because (a) "bring up" system which should be operated
by administration has failed.

Whilst the lack of time in preparation of cases has not thus far had a significant effect
on the conduct of the court, if the proposed legislation is enacted and sentencing
powers are increased in the Sheriff Court it will undoubtedly mean that a number of
more serious cases which will require preparation time will be prosecuted in the
District Courts.  This will only serve to increase on the pressures which are currently
experienced by Procurator Fiscal Deputes.

15 August 2001



J2/01/20/24
SUBMISSION FROM THE COMMISSION FOR RACIAL EQUALITY

Thank you for your letter of 6 July 2001 regarding the above Inquiry.  The
Commission for Racial Equality (CRE) is pleased to have the opportunity to
respond to this request and would in the first instance, draw the Committee’s
attention to the following observations.

The Lawrence Report put forward a definition of institutional racism that could
be applied to any organisation:

‘…the collective failure of an organisation to provide an appropriate and
professional service to people because of their colour,  culture or ethnic origin.
It can be seen or detected in processes, attitudes and behaviour which
amount to discrimination through unwitting prejudice, ignorance,
thoughtlessness and racist stereotyping which disadvantages minority ethnic
people.’

Some public authorities responded positively to the report’s
recommendations, voluntarily auditing their functions and adopting measures
to promote racial equality.  Disappointingly, however, the majority took little or
no action.  The Race Relations (Amendment) Act introduces a new positive
duty on public authorities to promote racial equality and gives statutory force
to the Lawrence recommendation; it makes compulsory what voluntary
measures have been unable to achieve.

As part of the Scottish Administration, the Crown Office and Procurator Fiscal
Service are caught by a number of the provisions of the Race Relations
(Amendment) Act.  Although  the Act itself does not cover judicial proceedings
and decisions not to prosecute, it does have implications for practice within
the service covering a number of functions.  It will therefore provide an
opportunity to reflect on what has been put in place and to assess how it is
working.

Based on the proposals within the Home Office consultation document, Race
Relations (Amendment) Act 2000 – New Laws for a Successful Multi-Racial
Britain, the following summarises the new positive duties within the Act and is
provided by way of information.

Race Relations (Amendment) Act 2000 (the 2000 Act) came into force on 2
April 2001.  The new Act amends the Race Relations Act 1976 (the 1976
Act) and strengthens its application to public authorities in several
important ways: it extends the scope of the 1976 Act to cover areas that
were previously excluded and makes it unlawful for public authorities to
discriminate on racial grounds in carrying out any of their functions.  It
places a general statutory duty on a wide range of public authorities to
promote racial equality and prevent racial discrimination.

It also gives the Home Secretary and Scottish  Ministers the power to



make Orders imposing specific duties on all or some of the public
authorities bound by the general duty.  These duties will be enforceable
by the Commission for Racial Equality, serving compliance notices,
backed up by court orders, if necessary.  The relevant specific duties to
promote race equality in employment that have been proposed are:

All public employers that are made subject to the general duty to promote
race equality should have a specific duty to ethnically monitor staff in post and
applicants for jobs, promotion and training;
all such public employers with 150 full time employees or more should, in
addition, have a specific duty to ethnically monitor and analyse grievances,
disciplinary action, performance appraisal (when this results in benefits or
sanction), training and dismissals and other reasons for leaving;
all of the public employers made subject to these particular duties should
publish annually the results of their ethnic monitoring;

The proposed specific duties in relation to policy and service delivery are
likely to be;

prepare and publish a Race Equality Scheme, setting out how it intends to
meet its obligations under the general duty and any other proposed specific
duties to promote race equality which are relevant to it;
assess which of its functions and policies are relevant to the general duty,
with regular subsequent reviews;
set out its arrangements for assessing and consulting on the impact on the
promotion of race equality of policies it is proposing for adoption;
set out its arrangements for monitoring for any adverse impact on the
promotion of race equality of policies it has adopted or is proposing for
adoption;
set out its arrangements for publishing the results of assessments,
consultations and monitoring for any adverse impact on the promotion of race
equality of policies;
set out its arrangements for ensuring ethnic minorities have access to
information and to services it provides;
set out its arrangements for training staff on issues relevant to the duty to
promote race equality.

We are aware of positive steps taken by the Crown Office both within the
overall Scottish Executive response to the recommendations of the Lawrence
Report, as well as part of its own commitment to putting in place an effective
racial equality strategy.
In the wake of the Lawrence Report, the Lord Advocate of the time accepted
the need to be proactive in response to institutional racism and the report’s
recommendation:

‘It is incumbent upon every institution to examine their policies and the
outcome of their policies and practices to guard against disadvantaging any
section of our communities’



A training programme has been initiated, including a senior level seminar and
roll out programme as well as an investigation into the mainstreaming of racial
equality matters into all training.  A Race Strategy Group has been
established chaired by the Solicitor General, which examined in particular the
handling of racially motivated offences.  Instructions in the use of court
interpreters have been revised and re-issued.  Guidance on prosecution of
racially motivated crime has been issued and a prosecutors guide prepared.
At the end of the trial for murder of Surjit Singh Chhokar, a report internal to
the Crown Office was circulated and two inquiries were established into legal
decision-making and family liaison under Sir Anthony Campbell and Dr Raj
Jandoo respectively.  The Crown Office and Procurator Fiscal Service will
provide the Committee with more detail.

In broad terms, the CRE sees the need for all organisations caught by the
obligations of the Race Relations (Amendment) Act to undertake an initial
assessment of all of their functions as to the appropriateness of action under
the Act along with  a review of all current and planned work.  There will be,
flowing on from that initial assessment of functions, a series of required
actions.

In the experience of the CRE and others, critical evidence of any
organisational impediment to change programmes, includes the gap between
policy and practice, in other words, the effectiveness gap. Where
organisations have already taken steps, we recommend assessment and
evaluation of performance to date.  We envisage this including internal audit
as well as an element of external assessment designed to bring a more
objective view to impact assessment.

At this stage, we would also wish to see the outcome of the two inquiries
related to the Chhokar case before recommending additional, specific actions.
The Committee will recall the CRE’s stated concerns about the manner in
which the inquiries setting up of the inquiries and will need to await the
outcome before assessing whether Ministerial commitments have been met,
our concerns have been addressed and whether appropriate
recommendations are acted upon.

Please do not hesitate to contact me should the Committee wish further
information or clarification.
Yours sincerely,
Mick Conboy
Deputy Head, CRE Scotland

15 August 2001































































J2/01/20/36
SUBMISSION FROM THE CITY OF EDINBURGH COUNCIL

I refer to your letter of 6 July, sent initially to COSLA which in turn has been passed on to
Council Chief Executives to enable any individual Council to respond.

Within the City of Edinburgh Council the arrangements with both the Crown Office and
Procurator Fiscal service are undertaken at a range of operational and strategic levels
and involving two main groups of service users, namely adult offenders and children and
young people referred either as victim or alleged perpetrator of a crime including child
protection, the death of a child or children providing witness statements within the adult
courts as part of an adult criminal prosecution.

I attach for the Committee’s consideration the following information:

TYPES OF COMMUNICATION

1 (a) CRIMINAL JUSTICE SOCIAL WORK

The Social Work Team Manager responsible for Diversion from Prosecution, Court and
Bail Services in the Edinburgh Courts. meets regularly with the Assistant Procurator
Fiscal, number 2 in the Edinburgh Procurator Fiscal's Office.  They discuss matters of
common interest arising from the three services.

The two social workers based in the High Court meet regularly with the Crown Office
Advocate Deputes to discuss the need for support for vulnerable witnesses in
forthcoming criminal trials in the High Court.

The Diversion social worker meets regularly with an Assistant Principal Procurator Fiscal
to receive referrals of cases for assessment for suitability for diversion from prosecution,
and to return completed reports.  The Diversion social worker also meets with Procurator
Fiscal marking teams each time they change over

Criminal Justice social workers from teams across the city have written and telephone
contact with the Procurator Fiscal Service over arrangements for breaches of orders,
attendance at Court to give evidence and the citing of other witnesses in breach actions.

Social workers based in the Sheriff Court have daily contact with the Procurator Fiscal
Service to identify accused people appearing from police custody for whom bail is going
to be opposed by the Procurator Fiscal Service.  This can trigger a request from the
Procurator Fiscal Service for an assessment by the Court social worker of their suitability
for release on bail with additional supervision.

(b) CHILDREN’S SERVICES

Within the area of Children’s Services the Lothian and Borders Child Protection
Committee, comprising of Health, Police, Social Work, Education and Voluntary
Organisations does also include a nominated Procurator Fiscal in its membership.

A further example of the Procurator Fiscal service contributing to the development of
local strategic policies is that of the Detention of Young People in Police Custody, an
initiative jointly arranged between Lothian and Borders Police and the five Local
Authorities comprising that area.  The Procurator Fiscal service together with the Scottish
Children’s Reporter’s Administration were involved in this during 2000-01 which resulted
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in the issuing of a joint protocol in January 2001 from the Chief Constable and the
respective Directors of Social Work for each of the Council areas.

2. HANDLING OF CASES AND REPORTS – Criminal Justice

2.1 Numbers of cases per month:

Diversion referrals 25 per month
Bail assessments 20 per month
Breach of orders 50 per month
High Court trials 10 per month

Numbers of Diversion cases fluctuate for reasons referred to under 3.  Numbers of Bail
Assessments have fallen since the adoption of the ECHR.  This is attributed to the
Procurator Fiscal Service opposing bail on fewer occasions, resulting in more accused
people receiving ordinary bail orders without need for the additional conditions involving
supervision

Numbers of breaches of orders are steady.

3. EXPERIENCE OF WORKING WITH THE CROWN OFFICE PROCURATOR
FISCAL SERVICE

(a) CRIMINAL JUSTICE

The meeting between the Social Work Team Manager and the Assistant Procurator
Fiscal is a recent development and is proving valuable in bringing increased
understanding and co-operation between the services.

The Diversion social worker's contact with the Assistant Principal Procurator Fiscal works
best when the Procurator Fiscal concerned is in post long enough to develop an
understanding of the various Diversion options and is able to channel suitable cases
towards Diversion.  When these officers are in post for a year, the Diversion service has
benefited but the Procurator Fiscal Service has recently reverted to moving them on
every four months.  This results in wild fluctuations in the monthly referral rate, making
planning of workloads and meeting Scottish Executive Justice Department targets
difficult.

Criminal Justice social workers have encountered difficulties over arrangements for
attendance in Court.  An arrangement whereby social workers could be contacted in their
offices an hour ahead of the time they were required in Court has recently reverted to
just 15 minutes.  This requires social workers to be on standby in or near the Court
building.  This again disrupts workloads and planned activities such as interviewing
Probationers and preparing reports for Court.

b) CHILDREN’S SERVICES

This Council has also experienced certain difficulties in the transmission of documents
via the Procurator Fiscal and Crown Office as part of adult criminal proceedings.  The
nature of these documents includes the files of children formerly within the care of this
Council or its predecessors i.e. Lothian Region, and in one particular example resulting
in the prosecution of two former care workers, we are still seeking to clarify the
whereabouts of certain files which were passed on in microfiche copy to the Procurator
Fiscal service but which now appear to have been mislaid somewhere within the Court
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system.  Both the Crown Office and Fiscal Service have been approached but without
satisfactory resolution to date.

As you will appreciate this is a most unsatisfactory situation since it does pertain to the
care records prepared at the time in respect of two young persons, each of whom is now
adult, but each desirous of receiving from this Council, information regarding childhood
events which at present we are unable to supply.

I appreciate that this may be an exceptional situation given the volume of documentation
which my Department was required to provide, but it is a serious matter in relation to the
importance which these children formerly in the care of the Council understandably
attach to this.  This matter has now remained unresolved for around 2 years, since the
formal Appeal process was concluded.

4. SENSITIVITY TO NEEDS OF THE PUBLIC.
CRIMINAL JUSTICE

The High Court social workers in Edinburgh have developed a witness support service
which depends for its success on close co-operation between the social  workers and the
Crown Office Advocate Deputes.  The social workers have found the Crown Office staff
to be sensitive to the needs of vulnerable witnesses.  The Crown Office staff are aware
of the need s of vulnerable witnesses.  The Crown Office staff are aware of the need to
prepare witnesses, particularly victims and child witnesses for the ordeal of giving
evidence.  Court Social workers arrange for witnesses to visit the Court in advance of the
trial date.  They meet vulnerable witnesses on the day they are giving evidence and
provide support during the trial.

The Court Social Work Service is currently seeking with the Procurator Fiscal Service
better ways of informing victims of domestic assaults about the progress of cases.  For
example a man accused of assaulting his female partner in the family home can appear
in Court from police custody and be released on bail provided he can offer an alternative
address.  He will have standard conditions in his bail order not to approach his partner or
his children if they are witnesses to the assault.  All this takes place without the partner's
knowledge unless she is present in Court and can understand what is going on.  The first
she may know of his release is when he turns up on the doorstep and she may admit
him, not knowing he is in breach of his conditions of bail.

CHILDREN’S SERVICES

In recent years the Social Work Department in Edinburgh has had involvement in certain
adult trials in both the Sheriff and High Courts and there do remain serious difficulties in
regard to the support of young people when being required to give evidence.  I
appreciate that this is also a matter of national consideration and rather than elaborating
on any particular problem areas, I do believe that this does require some re-examination
in order that there is both a proper prosecution of criminal cases and also an assurance
which can be demonstrated through the Court processes that the alleged victims of
abuse will not be further traumatised by the experience of giving evidence under cross-
examination in Court.

I hope this information may be helpful to the Justice 2 Committee in its inquiry into each of these
services.

Leslie J McEwan
Director of Social Work, 17 August 2001



J2/01/20/40
SUBMISSION FROM THE SCOTTISH HUMAN RIGHTS CENTRE

Section 1
SHRC has no regular contact. Correspondence/meetings on specific queries (on occasion)
Meeting with Senior PF to discuss ECHR in 1999.
Specific cases on occasion.
High Court – murder
Letter/meetings
Senior PF and Deputy Crown Agent
No

Section 4
13.Yes, SHRC works with victims of crime, next of kin and witnesses.
14.Yes , although this seems to be a relatively recent improvement. In a specific recent
case we have attended 2 meetings at Crown Office with family of a murder victim and also
received correspondence with answers to specific points raised at these meetings.
Unfortunately this case was one where the victim’s family were not kept fully advised during
the trial. They have already received a public apology for this. We have been informed that
there have been changes to ensure a lack of repetition but cannot say yet if these have
been successful.
15. This appears to have improved recently. There seems to be a willingness to open up a
bit. It is not clear whether widespread improvements have been made or if apparent
change is only in response to pressure from either the media or specific and determined
families.

Section 5
16. Overall there is an impression of an organisation staffed by people who are extremely
keen to play a part in the proper administration of justice. It appears to be either
understaffed or not properly resourced or both. Too much of what has happened recently
has seemed to be a reaction to events or mistakes, without evidence of a longer-term
strategy to avoid such things happening in the first place. It is hard to avoid the conclusion
that justice on the cheap is Government policy .The system is left  to cope with new
initiatives and Party Conference tub-thumping without sufficient funds to realise the rhetoric.
Necessary independence of Crown Office and PFS has been used as a cover for mistakes
but the politicians and media also exploit the silence from CO/PFS to shift blame for
political decisions.

Rosemarie McIlwhan
Director
20 August 2001



J2/01/20/41

SUBMISSION FROM RENFREWSHIRE COUNCIL DISTRICT COURT

Section 1: Type of Communication with the CO/PFS

1. Renfrewshire Council is responsible for the operation of Renfrewshire District
Court and the PFS is responsible for prosecuting cases in the District Court.

2. The PFS prosecutes cases in the District Court on Monday to Thursday of each
week.

3. Contact with the PFS is in relation to the prosecution of summary cases within
the District Court.

4. Methods of communication with the PFS include by telephone, in writing and by
meetings including the attendance of the Assistant Procurator Fiscal/Principal
Depute at the District Court’s Professional User Group which meets twice
yearly.

5. The operation of the District Court brings Council administrative and legal staff
into contact with non legal staff from the PFS, Depute Procurator Fiscals and
the Assistant Procurator Fiscal.

6. District Court staff have not experienced any difficulties in contacting the service
and communication links with the PFS are well developed.

Section 2: Handling of Cases and Reports

7. The business of the District Court is governed by the number of cases which
the Procurator Fiscal decides to prosecute within the District Court.

8. There has been a downward trend in the amount of business prosecuted in the
District Court over the last three years, which appears to be consistent with the
trend in respect of District Court business nationally.  Court sitting time at
Renfrewshire Court has been reduced as a result from five days to four days
per week.

9. The PFS has taken into account the downward trend in business by discussing
the most efficient use of Court time with District Court personnel and agreement
was reached on a reduction in Court sitting time to take account of this.

21 August 2001



J2/01/20/43

SUBMISSION FROM THE DRIVER AND VEHICLE LICENSING AGENCY
(DVLA)

Thank you for the opportunity to submit evidence to the above Inquiry.

Attached is the Agency’s formal response.  I would like to emphasise that
DVLA has an excellent working relationship with the Crown Office in regard to
the enforcement of vehicle excise duty in Scotland.  We are very keen to see
that relationship continue to flourish.  Relationships with the PFS tend to be
more variable, not surprisingly given the number of Fiscals and the differing
workloads.  As a result, within different areas, the level of prioritisation of
Agency cases varies dramatically with cases sometimes being seen as
relatively low priority.

I note that the Justice 2 Committee may call some to give oral evidence.
There are some aspects of PFS practice in relation to vehicle excise duty and
registration offences which could be prejudicial if disclosed publicly in terms of
Vehicle Excise Duty Enforcement in parts of Scotland.  For instance, some
PFs will not proceed with prosecution until at least three months VED has
been evaded.  In other instances there is no prosecution of any Regulatory
offences on vehicle registration matters, eg failure to notify acquisition.  The
Government and the Police are very keen for the Agency to keep the vehicle
mainfile record as accurate as possible to aid law enforcement.  However, our
inability to prosecute offenders is compromising the accuracy of the record.

The Agency recognises, of course, that the PFS is under pressure.  In
England and Wales, the Agency has its own corps of lay prosecutors who
undertake all vehicle registration and licensing prosecutions in Magistrates’
Courts.  We would welcome the opportunity to undertake our own
prosecutions in District Courts in Scotland.  The necessary legislative powers
already exist to allow this to be done but at the present time Fiscals appear
reluctant to consider this.  If the Agency did prosecute its own cases, it would
free the PFS to concentrate on other offences submitted by the police and
other enforcement agencies.

If it would assist the Committee, the Agency would be very willing to meet with
officials to talk about these matters.

Yours faithfully
Terry Barnard
Enforcement Business Planning

23 August 2001

INTRODUCTION
The Driver and Vehicle Licensing Agency [DVLA] was established as an



Executive Agency in April 1990, and is now one of the driver, vehicle and
operator [DVO] organisations in the Department of Transport, Local
Authorities and the Regions [DTLR].

AIMS
The Agency's primary aims are:
• to facilitate road safety and general law enforcement by maintaining

accurate registers of drivers and vehicles;
• to collect, and enforce, vehicle excise duty [VED].

LOCAL OFFICE NETWORK
DVLA has its HQ in Swansea.  It also has a network of 40 local offices, of
which five are in Scotland.  They are located in Edinburgh, Glasgow, Dundee,
Aberdeen and Inverness and between them, deal with 48 PF offices.  The
local offices are primarily engaged in VED enforcement and the provision of a
range of specialised  “over-the-counter” services on vehicle registration and
licensing matters.

DVLA’s response to the Committee’s Inquiry into the Crown Office and
Procurator Fiscal Service is as follows.

Section 1: Type of Communication with the Crown Office and Procurator
Fiscal Service

DVLA is in contact with the CO and PFS on cases of evasion of VED sent for
prosecution, and the non-return of vehicle excise licenses obtained with a
dishonoured cheque. Any regular contact with the PFS is mostly to discuss
specific cases or where the introduction of new initiatives is involved.

The vast majority of cases referred for prosecution by the PFS are taken
under s29 of the Vehicles Excise and Registration Act 1994 [VERA] and are
heard in a District Court without a jury.  Some cases are heard in the Sheriff
Court.  The dishonoured cheque cases are taken under s35A of VERA.

All local contact with the PFS is made by telephone or letter.  This is usually
with non-legal staff and Deputes with occasional contact with the PF as
necessary.  There is also a VED Scotland Working Group which meets 3 to 4
times a year comprising staff from DVLA Swansea, DVLA local offices, the
Crown Office Policy section, PFS and the Police.

Section 2: Handling of cases and reports

Approximately 1000 cases a month are referred to the PFS. Over the last few
years, there has been a steady decline in the number of excise offence
reports received from the police which has resulted in fewer cases being
referred to the PFS.  In England and Wales, similar reductions have allowed
the Agency to take more cases such as those relating to failing to make a
declaration under the Statutory Off Road Notification Regulations 1997
[SORN].  The prosecution of these Regulatory type offences is vital to ensure
the Agency’s vehicle record is as accurate as possible to aid law enforcement.



This has been discussed with the Crown Office who are supportive of this and
other enforcement initiatives currently being taken forward by the Agency.  In
some areas in Scotland, however, insufficient priority is being given to these
types of cases with a consequent effect upon the accuracy of the record.

There is considerable Government pressure to address this matter,
particularly in the context of abandoned vehicles, in respect of which it is often
difficult, because of the inability to maintain an accurate record, to identify the
vehicle keeper.

Section 3: Experience of working with the CO/PFS

DVLA has an excellent working relationship with the Crown Office.  As
mentioned above there are regular quarterly meeting with them, the police,
and the PFS.  The Crown Office has always been supportive of the Agency’s
desire to increase the level of enforcement of VED and other vehicle licensing
offences.

The working relationship with individual Fiscals can be variable.  Around 23%
of cases referred to the PFS are returned marked “No Proceedings” although
no reason is given as to why that decision had been taken. This figure can
vary dramatically between areas.  There can also be a discrepancy in the
amount of duty awarded under s30 of VERA.  Whilst legislation prescribes the
amount to be ordered on conviction, this is not always adhered to.  There can
also be lengthy delays in the notification of results following a hearing.  This
does not help the accuracy of the record.

PFs have visited DVLA’s local offices in the past to see how cases are
actioned before being referred to the PFS.  It is understood this has been of
great benefit to all concerned, and continues to be an open invitation.

Section 4: Sensitivity to the needs of the public

This section does not apply, as the Agency does not deal with victims of
crime.

Section 5: Any other comments

It is worth commenting on the prosecution arrangements employed by the 35
local offices in England and Wales, as the procedures are quite different.  In
those offices, the Agency provides it’s own lay prosecutors who are
authorised to present cases at a Magistrate’s Court under Section 49(a) of
VERA.  The Agency has 109 lay prosecutors in those 35 offices.

In 2000/1 235,091 cases were laid before Magistrates in England and Wales.
Of these 220,097 resulted in a conviction – a success rate of 94%.  In
Scotland, 9,626 cases were forwarded to the PFS for consideration of
prosecution.  Of these 6,546 resulted in a conviction – a success rate of 68%.
Legislation already exists for the Secretary of State to authorise his own



prosecutors in Scotland under Section 49(b) of VERA, but the PFS is reluctant
to give up responsibility for prosecuting our cases.

The Agency would welcome the opportunity to prosecute its own cases in
Scotland, thereby freeing the PFS to undertake prosecution of other offences
from the police and other agencies.



J2/01/20/44

SUBMISSION FROM THE ASSOCIATION OF CHIEF POLICE OFFICERS IN
SCOTLAND

I refer to your letter dated 6th July, 2001, regarding the above which has been
considered by members of the General Policing Standing Committee.

To assist, the Association’s comments are headed in a similar style to the Justice 2
Committee’s Consultation request.

Section 1

(i) By the very nature of the relationship between the Procurator Fiscal Service
and the police we communicate on a regular basis for a variety of reasons.  These
include regular scheduled meetings at Force Executive/Regional PF level, impromptu
meetings to discuss matters of policy, initiatives or concerns, direct contact between
police officers and fiscals in regard to specific enquiries relating to individual ongoing
investigations, reporting of offences or deaths, and everyday routine personal contact
with staff.  Contact between police forces and the Crown Office is in the main limited
and relates to High Court cases or the Integrated Scottish Criminal Justice Information
System (ISCJIS).  However, where a specific issue is identified requiring clarification,
or guidance sought in relation to a particular matter, this is addressed through the
Association.  In addition representatives of the Association participate in a number of
joint Crown Office/ACPOS Working Groups such as the ACPOS/Crown Office
Liaison Group, and the Joint COPFS/ACPOS Working Group on Warrants.

(ii) Such contact, which can take the form of personal meetings, telephone contact
or written communication is at all levels and can be for periods of time which vary from
a few minutes to several hours.

(iii) As previously indicated contact relates to a wide variety of issues and given
the number of cases reported it is difficult to be specific in relation to the number and
type of case contacts.

(iv) The normal method of communication with Procurators Fiscal is via the
electronic mailing system.  However, enquiries are also made by telephone or in
writing and meetings are held as part of ongoing liaison.

(v) The regular point of contact within the Procurator Fiscal Service varies
according to the nature of the enquiry with initial contact invariably being made with
administrative staff.

(vi) Difficulties have been experienced in contacting the Procurator Fiscal Service,
particularly out of hours, this however does not occur often and has improved in recent
times.  Some Procurators Fiscal operate an answerphone service outwith normal
hours, which has caused problems in relation to the transmission of custody reports
which are sent prior to 0900 daily.  When technological problems occur or there is a



need to discuss cases at an early stage, after electronic transmission, the fact that
Procurator Fiscal’s office staff are not available until after 0900 can cause problems
due to the tight timescales involved in getting accused persons to court.

Section 2

(vii) Throughout Scotland in excess of 10,000 reports per month are submitted to
Procurators Fiscal, in addition to numerous other pieces of correspondence and
communications, including copy complaints, witness citations, countermands,
requests for warrants and full statements.

(viii) It has been noted there has been a rise in the number of drugs cases reported.
This can be attributed to increased activity by drugs squads with the assistance of
local communities and the number of drugs initiatives implemented by forces.  The
proactive partnership approach policies adopted to improve victim confidence to
report crimes including domestic assaults, child abuse and racist acts, has also led to
an increase in the number of these types of offences being reported.  However, the
introduction of conditional offers and fixed penalties appear to have resulted in a
decline in the reporting of ‘minor offences’ thus negating appearance at court.

(ix) The Procurator Fiscal Service is requesting more information and changes to
the standard police report has resulted in more officer time being spent away from
core duties, working on administrative tasks related to the compilation and
submission of reports and statements.  This ever increasing demand for more
information, has placed a heavy demand on forces to service these needs, to the
detriment of front line tasks.  In many areas the police continue to assist the
Procurator Fiscal Service to ensure legal documents and witnesses are managed
effectively.  This is a system which requires to be streamlined to ensure the Procurator
Fiscal office staff undertake these tasks in the most efficient and effective manner.

Section 3

(x) Any procedural difficulties encountered tend to be resolved locally as they
occur, and overall relations between the Procurator Fiscal Service and the police are
good.

(xi) The processes are as per ISCJIS compliance procedures, but if electronic
signatures were ratified then all case documentation could be electronically
transmitted to the Procurator Fiscal Service.  However it is suggested the process
currently adopted by the Service could be redesigned in regard to

introducing a fast track system of search warrant applications
reviewing the audit system for existing arrest warrants to ensure compliance with the
principles of ECHR
making the citing and countermanding of police and civilian witnesses more efficient
the introduction of more joint minutes of agreement with defence agents
reducing the amount of time spent by police officers on court duty
reducing the amount of time spent by police officers engaged on prisoner escort duty



ensuring case decisions are consistent with the emphasis upon securing justice, as
opposed to what can be effectively managed within available resources
ensuring that those who present a threat to the public have bail opposed
identifying inconsistencies in the desertion of cases and use of fiscal fines
allowing Procurators Fiscal to become more involved and play an active part in
enforcement initiatives to allow all agencies to respond collectively to community
problems
ensuring that plea bargaining does not defeat the ends of justice
reducing the practice of accepting guilty pleas on the day of the trial which could have
been agreed in advance causing disruption, inconvenience and wasting public funds

(xii) This is not an area on which we would wish to comment.

Section 4

(xiii) For a number of years now police forces have undertaken extensive
consultation with their ‘stakeholders’ in an effort to inform the development of their
strategic objectives and policing plans.  Much of the crime management process
focuses upon supporting the victims of crime and witnesses at the various stages
involved.  Police practices are tried and tested and work effectively as confirmed
through various surveys.

(xiv) It was felt that this question should be aimed at the public and ask more
particularly how victims of crime are treated by the prosecution services.  It is perhaps
worthy to note that the Scottish Executive recently piloted a scheme to ensure
Procurators Fiscal and court staff keep victims apprised of case progress.  However
if this were to be extended there is no doubt it would place an additional burden on
Procurators Fiscal and court administration.

(xv) As with the previous comment it was felt it may be more appropriate for the
victims of crime and next of kin to dictate where improvements should be made.

Section 5

In general terms communication between the police and Procurators Fiscal is good
with effective structures in place to ensure regular contact and liaison.  The
introduction of electronic transfer of reports and statements has been a major step
forward, achieved through the full support and commitment of all forces.  It is essential
these benefits are maximised by all parties.

Although a number of checks and balances have been put in place to ensure the
police are held to account for their actions, the Procurator Fiscal Service and Crown
Office have been criticised by members of the public and sections of the media for
decisions made by them.  Whilst the advent of ECHR theoretically opens up to
scrutiny the decision making of these agencies accountability remains a central issue.

There needs to be consistency and professional standards in all that the prosecution
services strive to achieve.  The services currently provided need to be reviewed in



light of the principles of best value to ensure their future credibility, public confidence
and reliability can be preserved.

In this regard, there is continuing concern over the amount of police time spent at court
including disruption to officers’ holidays when required to attend court at short notice.
Concern has also been expressed regarding the unrealistic timescales for delivery of
legal documents.

We feel that there needs to be better co-ordination of judicial/prosecuting and policing
functions at an administrative level always keeping in mind the concept of best value
and the effective and efficient use of resources.

In conclusion it should be noted that the foregoing is a broad outline of the
Association’s views.  Should we be invited to provide oral evidence to the Justice 2
Committee these can be expanded upon.

I trust the foregoing is of assistance.

Yours sincerely,

(Sir Roy Cameron)
Chief Constable
Hon. Secretary

27 August 2001



J2/01/20/45
SUBMISSION FROM HM CUSTOMS & EXCISE

Section 1: Type of communication with the CO/PFS
The Commissioners of HM Customs and Excise are responsible for the collection, care
and management of customs duties, excise duties, Value Added Tax (VAT), Insurance
Premium Tax, Air Passenger Duty and Landfill Tax.  They are also responsible for the
enforcement of import and export prohibitions and restrictions and the collection of
overseas trade statistics.

About 200 Officers in Scotland are employed in Detection and Investigation. Any
Detection casework considered worthy of prosecution is passed for further action to
staff trained in criminal investigation techniques, or to a Task Completion Unit (TCU),
which are teams whose job is to undertake the work necessary to bring smaller cases to
court.

With such a varied portfolio of casework and large number of Officers, daily contact with
Crown Office and the Procurator Fiscal Service by mail, fax and in person is the norm.
The grade, level and means of contact varies subject to the case type, size, complexity
and proximity to trial.  Customs cases are, however, almost exclusively tried at either the
High Court or Sheriff Court.

Small, simple cases are delivered to the Procurator Fiscal with a concise report with
witness statements, copy productions and interview transcripts attached.  It is possible
that, provided everything is in order, the next contact the officers have is a citation to
attend and give evidence at trial.

On the other hand, some of the more complex fraud cases have necessitated contact
with CO/PFS at the early stages of an investigation and there has been on-going and
regular dialogue between our organisations throughout.  Clearly, this has enhanced our
relationships with the PF’s concerned with the added benefit of our organisations
developing a better understanding of each other’s working practices.

Case officers generally liaise directly with a Procurator Fiscal or PF Depute.  The
Regional PF would only become involved if there was a problem or there were policy
issues.  The Customs Solicitor’s Office and relevant administrator will also be involved
in appropriate cases.

It is rare for an officer to be unable to contact a Procurator Fiscal. On most of the larger
cases it has become the norm for Officers and PF’s to exchange home and mobile
numbers to facilitate out of hours/urgent dialogue.  Scottish investigators do not have
direct access to the Procurator Fiscal on call rosters though access can be obtained via
local police offices.

There are also regular meetings between Investigation managers (Band 9 and 11) and
senior members of the CO/PFS up to and including the Deputy Crown Agent.  These
meetings are mutually beneficial and generally produce a fruitful exchange of ideas.



Section 2: Handling of cases and reports
The number of cases reported to and/or under liaison with PFS each month can vary
enormously.  Despite the recent trend toward larger and more complex casework there
will be a number of cases requiring regular consultation. In addition, the Task
Completion Unit is currently averaging a dozen contacts per month.  These totals are a
combination of newly reported cases, pre knock cases under Procurator Fiscal
guidance/direction and cases being prepared for or at trial.

Probably the biggest change in the past few years was the introduction of the Human
Rights Act and ECHR principles.   The advent of the act has given rise to frequent
challenges to our methods, and in order to overcome these we have had to work even
more closely with our colleagues in the CO/PFS. Together we have reviewed our
procedures and believe them to be ECHR compliant. Nevertheless it is likely that we will
continue to face challenges in the courts and these will inform the development of future
policies.

One of the areas where investigators and CO/PFS have together had to review our
procedures as a result of ECHR is the length of investigations.   This particular problem
has been addressed by the completion of progress records by Investigators and
CO/PFS to ensure that, however small, there is a constant progression of casework.

Another recent change has been the rise in complex casework being discussed with
and reported to CO/PFS.  This casework has been mainly, but not exclusively, in the
commercial field. These cases often require innovative investigation methods together
with the use of civil procedures, such as restraint orders under the Proceeds of Crime
(Scotland) Act 1995, to protect the often significant sums of revenue at risk.  We have
also had a number of commercial target cases in relation to alcohol diversion and
cigarette smuggling.  These were sensitive cases requiring close liaison with the
respective Procurators Fiscal to progress the cases to trial.

In recent years there has been a greater emphasis on financial investigation, including
money laundering, confiscation etc. We would expect this trend to further develop.
Crown Office has a small team dedicated to this work and we have developed close
working relations with the lawyers in this team.  Daily communication has facilitated
extremely fast response times, particularly where restraint is concerned.  Because this is
a specialist area it is important that there is a constant dialogue where new legislation,
policy and good practice can be communicated between both organisations.  It would
be fair to say that in this area of work the lawyers and investigators regard themselves
as being part of the same team.

Section 3: Experience of working with the CO/PFS
The view held widely throughout Investigation Scotland concerning relations with
CO/PFS is an overwhelmingly positive one.

The normal process for making a report to the CO/PFS involves initial contact to the
Procurator Fiscal by telephone followed by submission of an offence report comprising
a summary report, schedules, witness statements, transcripts, copy productions etc.
The establishment in recent years of dedicated Fraud Units at Glasgow and Edinburgh
PF offices has proved beneficial in providing an early point of contact for pre-knock



advice and guidance as well as being the natural point of receipt for our commercial
casework.

The adoption of more complex casework in the commercial field has led to more direct
approaches to Crown Office pre and post knock.  Indeed, in respect of one case  there
has been constant liaison between Customs investigators and Crown Office throughout
the four year investigation, without the need to involve the local Procurator Fiscal. This
obviated the need for a formal offence report and indeed the PF Depute has taken an
active role in evidential and operational decisions throughout the enquiry.

Drugs cases are normally commenced by arrest and charge with the suspects/accused
appearing in Court the day after.  A summary report must be made available to the PF
before any Court appearance and this will have to be prepared overnight if necessary.

In almost all cases we have received satisfactory service from CO/PFS in terms of
receipt and allocation (to individual PF) of our casework.  Our cases are often complex
and generally they appear to be allocated to Procurators Fiscal who have the ability,
interest and enthusiasm to progress the work satisfactorily.

Section 4: Sensitivity to the needs of the public
We have in the past expressed some concern about the arrangements made for the
attendance of witnesses at Court.  The general practice of requiring most witnesses
(and all official witnesses) to attend court on the first day of a trial gives rise to heavy
expense and can lead to staff being removed unnecessarily from operational work. We
have worked with individual PFs to overcome specific problems in particular cases, but
would welcome further dialogue on the issue as a whole

Section 5: Any other comments
The current CO/PFS policy in relation to ‘no prosecution’ cases does not provide for
feedback to investigators and their managers on why cases have not been sent for trial.
The lack of feedback has been raised with individual PFs. We would welcome feedback
in such cases as if, for example, the standard of evidence is an issue, it may be
possible to obtain more evidence that would improve the prospect of success.  In
addition, some feedback would be useful in identifying areas of our own weakness that
can be addressed by training and/or other form of development.  Again, this is an area
where further dialogue would be useful.

Another area of recent concern has been the effect of considerable resource pressure
on the workings of the Appeals Unit at Crown Office. We believe that it may be possible
for us to assist the unit by providing some resource of our own to assist on individual
cases. This issue has been raised informally and we would wish to explore this area
further in the future.

Joanne Cheetham
Fiscal Offences
Law Enforcement
24 August 2001
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