
J2/01/19/A

JUSTICE 2 COMMITTEE

AGENDA

19th Meeting, 2001 (Session 1)

Tuesday 26 June 2001

The Committee will meet at 9.30 am in Committee Room 2, Committee Chambers,
George IV Bridge, Edinburgh.

1. Item in private: The Committee will consider whether to take part of item 7 in
private.

2. International Criminal Court (Scotland) Bill: The Committee will consider the
Bill at Stage 2.

3. Petition: The Committee will consider written evidence on petition PE336 by
Frank Maguire, on behalf of Clydeside Action on Asbestos, on civil justice for
asbestos victims.

4. Procedures Committee Inquiry into the application of the Consultative
Steering Group principles in the Scottish Parliament: The Committee will
consider a draft response to the inquiry.

5. Youth Justice – Audit Scotland inquiry: The Committee will consider the
appointment of a Reporter.

6. Inquiry into the Crown Office and Procurator Fiscal Service: The Committee
will consider written evidence received.

7. Inquiry into the Crown Office and Procurator Fiscal Service: The Committee
will consider the appointment of Advisers.

Gillian Baxendine
Clerk to the Committee, Tel

85054



The following papers are attached for this meeting:

Item 3

Note by the Clerk (petition and submissions attached from
Lord Roger of Earlsferry, the Lord President of the Court of
Session; Scottish Legal Action Group (SCOLAG); and
Scottish Law Commission) (TO FOLLOW)

J2/01/19/1

Item 4

Draft response J2/01/19/2

Item 5

Note by the Clerk J2/01/19/3

“Youth Justice in Scotland – a baseline report” by Audit
Scotland -  MEMBERS ONLY

Copies can be obtained from Document Supply Centre, by
contacting Audit Scotland on 0131 477 1234, or on the web
http://www.audit-scotland.gov.uk

Item 6

Note by the Clerk J2/01/19/4

Submissions from—
Kenneth Burchell J2/01/19/6
Procurators Fiscal Society J2/01/19/11
Public and Commercial Services Union (PCS) J2/01/19/12
David Hingston J2/01/19/13
Concern for Justice J2/01/19/14
John A MacPherson J2/01/19/15
Rev John MacLeod J2/01/19/16

Papers on induction, advocacy skills, deputes core course
and precognitions (BACKGROUND INFORMATION - FOR
MEMBERS ONLY)

Note on visit to Crown Office on 12 June 01 (PRIVATE
PAPER – for members background information)

J2/01/19/17

Item 7

Note by the Clerk J2/01/19/5
Note by the Clerk (PRIVATE PAPER) J2/01/19/19

http://www.audit-scotland.gov.uk


Papers for information circulated for the 19th meeting, 2001

Minutes of the 18th Meeting, 2001, 2001 J2/01/18/M

Finalised note of visits to HMP and YOI Cornton Vale J2/01/19/7

Letter of 7 June from Glasgow Bar Association re. the Budget
process 2002-3 J2/01/19/8

Petition PE205 (referred by the Public Petitions Committee for
information only – members should contact the Clerk if they
wish the Committee to consider this petition) J2/01/19/9

Letter of 11 June from Scottish Executive re.  Report by
Expert Panel on Sex Offending (see below) J2/01/19/10

Letter of 15 June from Minister for Education, Europe and
External Affairs re. Adoption Policy Review J2/01/19/18

Item 2

Members are reminded to bring with them copies of the Bill and Accompanying
Documents, available from Document Supply Centre or at the following website:
http://www.scottish.parliament.uk/parl_bus/legis.html#25, together with any papers
from the Stage 1 process that are considered relevant (such as the Committee’s
Stage 1 Report).  Copies of the Marshalled List will be available from Document
Supply first thing in the morning and will also be available in the Committee Room.
A list of groupings will be available in the Committee Room at the beginning of the
meeting.

Recent publications:

The Report by the Expert Panel on Sex Offending – “Reducing the risk: improving
the response to sex offending” was published on 11 June.  Copies can be obtained
from Document Supply Centre, by contacting the Scottish Executive or on the web:
http://www.scotland.gov.uk/library3/justice/roso-00.asp

A Scottish Executive White Paper  - “Serious violent and sexual offenders: criminal
justice” was published on 11 June.  Copies can be obtained from Document Supply
Centre, by contacting the Scottish Executive or on the web:
http://www.scotland.gov.uk/library3/justice/svsom-00.asp

On 18 June, the Scottish Executive published consultation documents on Part 5
(medical treatment and research) of the Adults with Incapacity (Scotland) Act 2000—

• Draft Code of Practice for Part 5;
• Draft Regulations enabling the setting up of the Ethics Committee under

section 51(6) to regulate research; and

http://www.scottish.parliament.uk/official_report/cttee/just2-01/j2mop0612.htm
http://www.scottish.parliament.uk/parl_bus/legis.html#25
http://www.scotland.gov.uk/library3/justice/roso-00.asp
http://www.scotland.gov.uk/library3/justice/svsom-00.asp
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2001/20010205.htm


• Consultation Document on the treatments to be regulated under section 48(2)
of the Act and the safeguards which should apply to such treatments.

Copies of the above documents can be obtained from Document Supply, by
contacting the Scottish Executive on 0131 244 4212 or on the web
http://www.scotland.gov.uk/health/cmo/incapacity_act_toc.asp.  Responses are to be
submitted by 18 September.

http://www.scotland.gov.uk/health/cmo/incapacity_act_toc.asp


JUSTICE 2 COMMITTEE

Late papers for the 19th Meeting, 2001 (Session 1)

Tuesday 26 June, 2001

I attach the following papers:

Agenda Item 3

Petition and submissions from Lord Rodger of Earlsferry, the
Lord President of the Court of Session; Scottish Legal Action
Group (SCOLAG); and Scottish Law Commission)

The note by the Clerk will follow on Monday.

Agenda Item 6

Crown Office and Procurator Fiscal Service staff structure
diagram (Members only)

J2/01/19/1

22 June 2001                                Tony Reilly



J2/01/19/1

JUSTICE 2 COMMITTEE

Petition PE336 by Frank Maguire, on behalf of Clydeside Action on Asbestos

Note by the Clerk

Background

This petition (attached) asks for the Scottish Parliament to review the procedure and
powers of the Court of Session, in the context of personal injury cases involving
victims of asbestos poisoning, to ensure that the real issues between parties are
identified, delay is minimised, that interim payments, and jury trials are made
available to such victims.  The petition is accompanied by a detailed submission
(attached), setting out why the petitioner believes the system of civil justice assists in
obstructing and preventing justice being done in such cases.

At present, the Court of Session Rules Council (constituted under the Court of
Session Act 1988 (c.36)), has the power to frame rules, in the form of Acts of
Sederunt, regarding any matter relating to the Court.

At its meeting on 27 February, the Public Petitions Committee (PPC) considered the
petition, took oral evidence from Frank Maguire, and agreed to invite views from the
Scottish Executive on the issues raised in the petition.  In the response of 6 April,
Peter Beaton indicated that the Deputy Minister for Health and Community Care had
set out the Executive’s position during a member’s debate (on motion S1M-1273) on
16 November 2000.  This was to support the conclusions of the recent Report by the
Working Party on Court of Session Procedure, chaired by Lord Coulsfield.  Both the
Report and a draft Act of Sederunt are available at the following website address-
http://www.scotcourts.gov.uk.  The petitioner does not believe the proposals will
address the concerns in the petition.

The PPC considered the petition again at its meeting on 8 May, where it referred the
petition to the relevant Justice Committee for further consideration.  On 15 May, the
Justice 2 Committee considered the petition and agreed to invite written evidence
from the Lord President, Scottish Legal Action Group and the Scottish Law
Commission on the issues raised in the petition.  All responses are attached.

The Scottish Law Commission (SLC) refers to a recommendation in its own Report
(SLC No.74), which was implemented in section 17(2)(b) the Prescription and
Limitation (Scotland) Act 1973 (c.52) (the 1973 Act), by provisions of a 1984 Act.  No
other comments are offered.

The Scottish Legal Action Group (SCOLAG) points out that new cases of
mesothelioma are increasing.  The Group notes that, despite the Working Party
including a member of the petitioner’s law firm, the Report “did not apparently
consider it necessary to highlight the treatment of mesothelioma or other industrial
disease based personal injury litigation as requiring special procedural provision.”



In relation to procedural issues and abuse of court process, the Group’s inclination is
to deal with the mesothelioma cases “within the mainstream of personal injury
litigation”, giving detailed reasons for this position.  Simplifying procedures to
accelerate progress might not be suitable for mesothelioma cases, which are
increasingly complex.  However, the Group proposes that there should be a research
study comparing different types of personal injury cases.

The Group believes that many of the problems identified by the petition relating to
pleadings, skeletal defences and delay “may be successfully remedied if the
Coulsfield Report were implemented.”  However, there needs to be an increase in
resources allocated to the civil justice system in order for this to happen.

Also, the Group’s opinion is that more cases are suitable for jury trial than the courts
have allowed so far, levels of damages awarded by juries tend to be a better
reflection than those awarded by judges and sheriffs, and levels should be reviewed
on a periodic basis.

In relation to prescription and limitation, the petitioner suggests that section 22 of the
1973 Act be abolished and section 17(2)(b) be redrafted, which was also suggested
by the Association of Personal Injury Lawyers (attached).  However, the Group
considers it would be inappropriate to make any alterations without considering their
impact on the scheme of the Act as a whole. Relevant sections, as currently drafted,
are attached.  It is pointed out that there does not appear to be evidence of limitation
provisions operating unduly harshly when litigants are genuinely unaware of their
injury.  On balance, the Group thinks that the 1973 Act should be reconsidered, in
order to clarify the legislation better.  Also, it questions whether the policy of a 3-year
limitation period is appropriate.

The Lord President replied by enclosing a letter of 7 June, addressed to the Minister
for Justice, who had also asked him for his views.  The Lord President indicates that
Chester Street Holdings cases have been allocated proof diets in July.  He points out
that asbestosis cases are already given priority in the allocation of diets and it is
open to any agent to contact the Keeper of the Rolls informing him that a particular
case is urgent.

The Coulsfield Report has now been considered by the Rules Council, and the Lord
President states that “quite a number” of the proposals were acceptable and he is
now taking steps to implement them.  Other proposals, to simplify the system proved
more controversial.  The most important reform will be to ensure that personal injury
cases are brought to trial within a year.  The Lord President does not think it
satisfactory to set particular targets for different types of personal injuries differently
procedurally, as some asbestosis cases are less urgent than other personal injuries
cases and a particular target for asbestosis cases could mean other cases are
delayed.  An important point is made, targets can be set, but judges are required to
hear the cases and there is pressure, particularly because of enormous demands of
the High Court.

Much of the delay, the Lord President points out, is due to matters outwith the
Court’s control, such as waiting for production of expert reports, and the pursuer’s
agent wanting to choose suitable counsel to act on the pursuer’s behalf in the court.



The issue of jury trials is part of a case pending in court so the Lord President is
unable to comment.

In ending, the Lord President refers to possible legislation regarding pursuer’s offers,
which is being considered by the Justice Department.

For information, Des McNulty MSP secured a member’s debate on motion S1M-
1927 asking the Scottish Executive to ensure “that legal actions relating to
compensation claims are not subject to delays in the Scottish courts.”  During the
debate on 30 May (Official Report attached), the Deputy Minister for Justice again
indicated the Executive’s support for the “comprehensive package of procedural
reform that is proposed by Lord Coulsfield” (OR col 1141).

Procedure

The Standing Orders of the Scottish Parliament make clear that, where the Public
Petitions Committee refers a petition to another Committee, it is for that Committee
then to take “such action as they consider appropriate” (Rule 15.6.2(a)).

Options

In view of the evidence now before the Committee, the Committee might wish to
consider the following options, or combination of options—

• note the submissions received, particularly the Lord President’s
commitment to implement many of the Coulsfield Report proposals, and
take no further action.

• write to the Minister for Justice asking him:
(a) to consider that the1973 Act be amended;
(b) for clarification of the proposal in relation to pursuer’s offers and
when legislation in this area might be introduced;
(c) to ensure that sufficient resources are made available to ensure that
the civil justice system is funded adequately, particularly in the context
of the reforms by the Lord President.

• write to the Lord President:
(a) seeking which of the Working Party’s recommendations are going
to be implemented; and the timescale for these measures;
(b) urging that jury trials be utilised more often in personal injury cases.

• invite the Lord President to give oral evidence to the Committee

25 June 2001 Clerk to the Committee
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J2/01/19/2
JUSTICE 2 COMMITTEE

Procedures Committee Inquiry into the application of the Consultative Steering
Group (“CSG”) Principles in the Scottish Parliament

Draft response

1. On 3 April, the Procedures Committee launched the above inquiry, inviting views
on how the Parliament has embraced the CSG key principles of sharing power,
accountability, accessibility and equal opportunities.

2. The Justice 2 Committee, at its meeting on 12 June, agreed to submit a response
to the inquiry. Justice 2 Committee first met on 24 January 2001, so this note
draws on some members’ experience of the former Justice and Home Affairs
Committee as well as the Justice 2 Committee.

3. The Committee welcomes the opportunity to reflect on what it has achieved, and
what it has learned, especially through the evidence it has taken on a wide range
of issues, its experiences in scrutinising legislation and the role of some of its
members in the development of the first Committee Bill.

Sharing of power

4. The Committee has had a lot of experience of petitions as a means of ensuring
that the concerns of Scottish people are brought before the Parliament.  The
Justice and Home Affairs Committee considered a petition (PE14) from the
Carbeth Hutters’ Association during 2000/1.  The Petition asked the Scottish
Parliament to bring in legislation which would “ensure that people who have
owned property on rented land for at least four years, where that property cannot
be removed without being destroyed, have secure tenancies and access to rent
control, to ensure that rents cannot be arbitrarily increased above inflation without
reason, and such owners cannot be deprived of their property without fair cause.”
The Committee supported statutory measures to give hutters increased security
of tenure and access to rent control and arbitration.  As a result of the
Committee’s Report the Executive issued a consultation paper “Consultation on
Protection for Hutters” on 6 July 2000.  This example demonstrates the way in
which a local organisation can work with a Parliamentary Committee and the
Executive on matters which make a real difference to people’s lives.

5. The Committees give an opportunity to discuss issues which would never have
found time at Westminster and provide a public voice to people who would not
previously have been heard by Parliament.  The Justice 2 Committee recently
took evidence from Turnaround, a voluntary group working with women offenders
with drug problems.  Turnaround brought with them two women who had
completed their programme who were able to give the Committee very direct
evidence of the significance of the organisations work. The Committee relies
heavily on the sharing of information from voluntary and public sector
organisations; the potential burden this creates is discussed further below.
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Accountability

6. One of the challenges for the Comitteees will always be to find enough time for
proper and thorough scrutiny of the Executive.  During this year’s budget
process, to ensure that the expertise of both Justice Committees was brought to
bear, three Justice meetings were being held each week (each committee and a
joint meeting), placing a considerable burden on both Members and staff.
Nevertheless, this joint working led to a a small but significant achievement: by
making time to hear outside evidence, and following it up with the Minister, the
Committee was able to pin down the Executive on an issue which had proved
elusive for the best part of a year (the meaning of figures quoted for the cost of
prisoner places).   The difficulty the Committees had in resolving this issue
demonstrates that both time and good back up are essential if Committees are to
probe the Executive successfully.

7. All the Justice Committees have suffered from unrealistic timetables for Executive
legislation.  It has regularly been the case that Committees were having to agree
draft reports without having digested the evidence taken; in a recent case (the
International Criminal (Scotland) Bill at Stage 1), the report had to be agreed on
the same day that the Official Report of the evidence was published.  This clearly
works against considered scrutiny and proper questioning of the Executive.

8. There are examples of very successful scrutiny. At its 4th meeting, on 14 March
2001, the Justice 2 Committee considered the European Communities
(Matrimonial Jurisdiction and Judgements) (Scotland) Regulations 2001 which
was subject to negative procedure.  The Committee was concerned over the
quality of information provided by the Executive in its Note attached to the
instrument.  The Committee was able to call Executive officials to give oral
evidence about the practical implications of the instrument.  This level of scrutiny
was well above what such an instrument would have received at Westminster
and as a result of Committees using their powers in this way, the quality of
information provided about negative instruments has improved markedly.

Accessibility (open, responsive and participative)

9. The Committee Bill procedure is an important mechanism enabling Committees
to respond to situations that affect the public by initiating and developing new
legislation.  In August 1999, the Justice and Home Affairs Committee decided to
consider the issue of a possible change to existing legislation to provide greater
protection from abuse.  Members developed the idea which evolved into a
proposal for a Committee Bill that would allow a power of arrest to be attached to
a common law interdict on application by any victim of abuse, whatever their
relationship with their abuser. The Protection from Abuse (Scotland) Bill was
introduced on 4 June and will be scrutinised by the Justice 2 Committee this year.
This is the first Committee Bill to be introduced in the Parliament but we hope to
see the procedure used much more extensively in future years.

10. There are many ways in which the work of Committees can be made accessible
to the public.  At a basic level, the Parliamentary website is an invaluable
resource for accessing all committee papers and minutes.   It is less easy for the
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public to attend meetings because of the limitations of the current
accommodation. There is no holding room where witnesses can prepare, prior to
giving evidence.  Some witnesses have travelled a long way and have to wait or
take refreshments in the corridor. The Chamber has the best facilities for holding
witnesses, but the venue is not necessarily best for giving evidence, as witnesses
can feel intimidated in such a large room.   Not all of this can be addressed in the
temporary accommodation, but at minimum the largest committee rooms should
be allocated on the basis of likely public interest.

11. Travelling to meetings in Edinburgh can also place quite a strain on the resources
of small organisations.  Meeting outside Edinburgh, taking evidence in other ways
(visits, video conferencing) and meeting the costs of witnesses would all
contribute to greater accessibility.

12. Meeting outside of Edinburgh was always seen as key to the Committees’ work
but needs to be carefully thought through. The Justice and Home Affairs
Committee met in both Stirling and Glasgow.  On both occasions the public
turnout was very low.  This suggests that such meetings need to be better
publicised and, preferably, the choice of subject should be relevant to the location
visited.

13. We would also like to see improved broadcasting of the Committees work, ideally
through a dedicated Parliamentary channel on which interested parties could see
uncut footage of committee meetings.

Equal opportunities

14. The Justice committees have been able, within a wide and general remit, to take
account in particular of gender-specific issues.  The Protection from Abuse Bill is
a good example of addressing an issue which impacts disproportionately on
women.   The Justice and Home Affairs Committee was instrumental in amending
the Adults with Incapacity (Scotland) Bill in relation to the definition of “nearest
relative”.  The definition now takes account of same-sex partners.

15. As noted before, accommodation for committee meetings is unsatisfactory.  Due
to lack of space in the temporary accommodation the Committee met at the Hub.
Unfortunately, one of the witnesses had difficulty handling the three steps outside
the Dunard Library.  This highlighted the fact that the venue was not 100%
disabled friendly.

20 June 2001 Note by the Clerk



J2/01/19/3
JUSTICE 2 COMMITTEE

Auditor General’s report on Youth Justice

Note by the Clerk

Audit Scotland have just published the results of initial research into the youth
justice system in Scotland which will form the basis for a further study to be
undertaken on behalf of the Auditor General and the Accounts Commission. The
Audit Committee will be briefed on the report at its meeting on Tuesday 26 June.
The full report can be found at http://www.audit-scotland.gov.uk.

The preliminary study indicates that there are variations in practices and
procedures which merit further examination in the form of a performance audit
which will examine how far youth justice services follow accepted good practice.
It will be the first review of its kind in Scotland, and will look at the strategies and
services for offenders between the ages of eight and 21. These include the time
it takes for young offenders to go through the system, whether assessment
methods follow good practice, whether decision makers have the information
they need, a review of the financial arrangements which underpin the system,
and how the needs of victims are currently dealt with.

Performance audit can help assess the effectiveness of the way some youth
justice system policies are being implemented and, by highlighting potential for
change and improvement, help ensure value for money. This is the first time that
Audit Scotland has carried out a study that cuts across local and national
government responsibilities. The results of the study are expected to be
published in late 2002.

This study will clearly be of interest to the Justice Committees. Audit Scotland
have proposed that the Committees should be kept up to date on the work as it
progresses.

Since Scott Barrie is already a member of the Audit Committee, and has relevant
background experience, it is suggested that the Committee appoints him as a
reporter to act as the liaison point for Audit Scotland and to keep the Justice 2
Committee up to date.

Does the Committee agree to appoint Scott Barrie as reporter on this?

21 June 2001 Clerk to the Committee



J2/01/19/4
JUSTICE 2 COMMITTEE

CROWN OFFICE/PROCURATOR FISCAL SERVICE INQUIRY:
WRITTEN EVIDENCE AND NEXT STEPS

Note by the Clerk

Background
1. On 8 May, the Committee announced the terms of reference for this inquiry
and called for written evidence by 11 June.   This paper summarises the written
evidence received and asks the committee to decide the next steps so that work can
be taken forward over the summer recess.

Written evidence received
2. Only 7 submissions have been received to date.  A summary of points made
is at Annexe A.

Gaps in the written evidence
3. It will be clear that relatively few organisations have responded to the call for
written evidence.  Three of the responses appear to arise from one particular case
(PF v Donald MacLeod).  Annexe B sets out a list of possible gaps in evidence, and
who might be approached for further written evidence.

Does the Committee wish to gather further written evidence – if so, are there
particular priority issues on which evidence should be sought?

Next steps
4. Further written evidence as required can be sought over the summer recess.
Members will also be undertaking visits to fiscal offices.  In the light of evidence from
the Procurators Fiscal Society and David Hingston, do Members want to expand the
number/type of offices visited, particularly to include small rural offices?

5. We can also request further factual/background information from the Crown
Office if there are specific issues which members wish to pursue arising from the
written evidence.  For example, information might be sought on:
- workload increases, how these are measured and related to staffing, how cases

are allocated to particular staff;
- role of legal and non-legal staff;
- the outcome of the pressure audits currently underway;
- details of recruitment, experience, retention and retirements by grade & region;
- appointments & qualifications of advocates depute;
- resourcing and role of new Victim Liaison Office;
- cost, progress, training for new IT systems.

6. The Committee can begin to take oral evidence after the summer recess.
Members are asked to consider whether they wish to hear from any of those who
have already submitted written evidence, or if there are any other individuals or
organisations from whom oral evidence should definitely be requested.  Members
may also wish to consider whether there are other approaches to collecting



evidence, apart from formal evidence taking sessions, which might be explored.
(This is also something on which an adviser could be asked to assist).

Clerk to the Committee
21 June 2001



ANNEXE A

Summary of points made in written evidence

Procurators Fiscal Society
Introduction
• Society membership is approx 282 which includes all legal grades, and

represents professional and trade union interests of 85% of prosecutors
• Society AGM on 2 June unanimously welcomed the inquiry and the proposed

visits to fiscal offices but is concerned that the offices chosen do not give a
“typically representative sample of Fiscal life”.  An office of 1 or 2 legal staff
should be visited and offices should be visited in the morning.

Workload
• workload has increased “dramatically” recently due to the rise in serious and

complex crime, legislative changes to criminal procedure, and ECHR.  Although
the level of reports is fairly flat, the time and level of experience required for these
investigations have increased.  Since 1995, legislative procedural changes,
aimed at improving efficiency, have added duties to fiscals, and due to staffing
levels have not benefited the system as intended.  On incorporation, ECHR had
“an enormous impact on our working practices”, with necessitated time-
consuming reviews of cases and reports on pleas to Crown Office.

Staffing
• takes issue with pronouncements that, despite pressures, the Service is

adequately resourced and staffed.
• “many of our members are significantly overworked and suffering from

unacceptably high levels of stress … ”.
• “very concerned that the present staffing levels and profile is inadequate to allow

the proper and effective delivery of our core functions.”
• failure to retain sufficient staff “at key-strata of experience”.  Concerns about

number of deputes leaving for other Government departments and private
practice within first few years in the Service.  This “has crystallised into the most
serious staffing situation in the Society’s history …”.

• unprecedented event of recent pay offer being rejected 3:1, with pay being poorer
than other Government lawyers.  Negotiations are ongoing.

• stress and poor morale have been at worrying levels for a time and together with
the PCS (representing non-legal grades), the Society pressed for the stress
survey.  Recent concessions by the Department, that stress is a problem, have
resulted from the survey.

• There are “significant issues of mistrust amongst staff and directed particularly
towards senior management.”  The end result is that there “is a perception now
ingrained in many staff that they are not valued by Senior Management … every
new initiative is now viewed with suspicion and cynicism …”.  Progress is now
promised.

• In relation to the action plans being drawn up for each fiscal office, the Society
wanted a comprehensive survey, which the Department has now agreed to.

Liaison with public, including victims and next of kin
• Society supports new Victim Liaison Office scheme and hope it is properly

resourced.



• increased pressure on staff has resulted from “stinging criticisms” and the Society
was disappointed that Ministers were prepared to endorse allegations of
institutional racism without the public inquiry which was afforded to the
Metropolitan Police.  The two current inquiries are awaited with interest.

• anxious to engage in the debate on how to reconcile the independence of the
Service with the need for more openness and scrutiny.

Professional issues
• With one exception, advocates, appointed for a 3-year period by the Lord

Advocate, act as Crown Counsel for High Court cases.  Some of the Society’s
staff are solicitor-advocates, eligible for appointment but only one has been
appointed to date.

• Society is anxious to be included in the planning for the changes with the
introduction of proper IT facilities.

Conclusion
• Welcome Committee’s invitation for evidence and hope the Society’s members

can speak openly and freely about their hopes and fears for the Service.

Public and Commercial Services Union
Introductory
• PCS is the largest union in the CO/PFS, representing 550 non-legal grade staff,

from support to management.
• welcomes the inquiry and hope it will lead to recommendation resulting in

improvements in quality of service and for staff.
Modern Justice System
• IT – concern at the proposed ratio of legal to non-legal staff as a result of new

technology and resulting uncertainty about job security and possibility of
redundancies; largest increase in work in relation to serious crime which
contributes to the most typing work.  There are less skilled staff to deal with the
work with more temporary staff being recruited at rates higher than permanent
staff;

Resources
• long period of not being adequately resourced, partly due to lack of joined-up

debate on law and order and lack of recognition of the impact on the service of
initiatives.  The impact is on non-legal and legal staff.

Services to the public
• members do the best job possible under difficult circumstances – but understand

frustration of public.  Require a change in the framework to ensure quality service
to the public.  Welcome introduction of Victim Liaison office if properly resourced.

Staffing issues
• pay deal recently agreed by only a slim majority.
• although not necessarily apparent overall the Department, there are varying

regional problems of retaining staff with 3.7% to 15.8% resigning.
• issue of pay progression is now being addressed.
• as part of Investors in People, survey last year for the first time include questions

on stress, moral and discrimination with responses showing low morale and high
stress levels. Scepticism about action plan to make real change.

• believe the stress survey now being undertaken will be a positive contribution to
addressing problems.



• lack of development and promotion opportunities with many managerial posts
being taken by legal staff – hope to be able to move about Executive
departments.

• suggest an expanding role for non-legal staff – as caseworkers, as in England
and Wales.

David Hingston, Solicitor
• Summary sets out the reasons why “Justice is not being done,” which, amongst

others, include dangerously low morale, chronic underfunding and quality of
service sacrificed for quantity.

• Recommendations for the Committee are as follows: to seek an independent
review of stress levels in each and every office; order the Department to
encourage staff to give evidence freely to the Committee; take evidence from
those who have left the Department and for what reasons; visit a one fiscal office,
seek details of levels of experience of all staff; consider whether management
system is best possible; consider whether appointments system is the best
possible.

• Mr Hingston has recently retired on health grounds, due to stress.  He joined the
service in 1975, had been a PF since 1983 and is now a criminal defence lawyer
in private practice.

• “very high quality of service given to the public in Scotland is deteriorating
markedly.”  Delay in sorting this will only exacerbate problems.

• questions title of organisation – concerned at Crown Office distancing themselves
from rest of Department (ie PFS) – begin by looking at the management, with
whom there is a strong level of distrust, who don’t listen and don’t praise and are
a major element in the Department’s present problems

• acknowledges the job of a fiscal is stressful and rightly so due to the
responsibility of decisions taken day to day.

• stress has increased due to new legislation, ECHR and resulting case law;
increase in public expectations; number of serious crimes climbed dramatically;
increase in police numbers resulting in more police reports; more work for fewer
fiscals and fewer support staff, giving the example of Dornoch, Tain and Dingwall;
staff cuts and unfair pay regimes as a result of Treasury imposed cuts on the
Department’s budget.

• “fiscals have been voting with their feet but no-one asks why” and for the first
time in 26 years voted on strike action.  Middle levels of staff leaving – “like
having an army without sergeants.”

• development of technology not reduced workload, with three new systems in
recent years.

• concerned at the appointments system for and quality of deputes, without it being
a necessary requirement they are experienced criminal practitioners.  Also not
sure why Lord Advocate does not appoint experienced fiscals as Advocates
Depute.

• “no great difficulty … to see why mistakes are being made in prosecutions and
complaints being made by members of the public about the quality of the service
…  perhaps only because of the dedication of its members and the high regard in
which it is generally held that matters are not worse.”



Kenneth Burchell
• as a victim of car vandalism, Mr Burchell was advised that the alleged

perpetrators had been charged.  After “repeated enquiries”, he and the police
discovered charges had been dropped and a warning had been given by the
fiscal.  Mr Burchell has “little faith in the justice system” from the point of view of
having been a victim and can understand if the police have little enthusiasm for
apprehending and charging offenders  “only to find that there is no appropriate
follow-up on the part of the Fiscal.”

Concern for Justice*
• the organisation wishes the definition of “prosecution in the public interest” to be

changed, to ensure accountability of those prosecuting.
• concerned at immunity of Sheriffs acting in their judicial capacity and the point at

which sheriffs go beyond the legal remit of this immunity.  There should be a
remedy when sheriffs makes allegations in court about persons who are neither
victims or witnesses in that case and thus do not have the opportunity to give
evidence in court.

• Official Report of Public Petitions Committee of 14 March attached.

*Members should be aware that the Justice and Home Affairs Committee considered
a petition from the above organisation on 2 May 2000, when it decided to take no
action.  The following 2 submissions relate to the same case.

John A MacPherson
• concerns about treatment of victims and witnesses – specifically his daughter

who was one of three women who alleged they had suffered sexual assaults.
The accused having been found not guilty, the Sheriff in his summing up stated
that “the women were guilty of lying.”  The Crown Office, after request, conducted
an inquiry into the case, concluding that criminal proceedings against the women
would not be justified.

• Mr MacPherson does not think it fair that witnesses can be branded as liars when
no trial takes place to determine guilt, thinks it would be in the public interest to
hold such a trial, and is concerned that “no individual has any other avenue open”
if the Lord Advocate decides to take no action, and gives no reasons for his
position.

Rev John MacLeod
• On staffing, Rev MacLeod points out that a particular case (PF v Donald

MacLeod) was handled by “ a relatively inexperienced member of the service”,
the preparation of the case having been done by an experienced fiscal who was
removed from the case to work in Falkirk.  The defence was “a formidable team “
of Andrew Hardie and Dr Raj Jandoo.

• Sensitivity to the public – “effect on the witnesses has been catastrophic.”  Rev
MacLeod was cited as a witness for the defence (although not called) and thus
not present in the courtroom during the trial.  He believes that the prosecution
made the wrong judgement in not citing him and others as witnesses.  His
concerns include “the fact that the sheriff …  accepted the perjured evidence” of
others, and declared some of the witnesses as being “guilty of conspiracy to
pervert the course of justice and call for them to be investigated with a view to
prosecution.



ANNEXE B

Organisations from whom further written evidence might be requested

There are a number of gaps in the written evidence received and a range of possible
organisations who might be approached for their views:

• the police (ACPOS, Association of Scottish Police Superintendents, Scottish
Police Federation?)

• the perspective of victims, witnesses and next of kin (eg Victim Support Scotland,
Rape Crisis, Commission for Racial Equality, Women’s Aid, SCOLAG, Scottish
Human Rights Centre, Scottish Child Law Centre, Equal Opportunities
Commission, Disability Rights Commission?)

• the legal profession (Law Society, Faculty of Advocates, Glasgow Bar
Association, Edinburgh bar, individual law firms, SLAB?)

• courts (Sheriff Clerks Association, Sheriff Officers Association, Sheriffs
Association, judges, District Courts Association, Scottish Court Service?)

• offenders’ perspective (Apex, SACRO?)

• Crown Prosecution Service (England & Wales)

• non-police reporting authorities – these include

Benefits Agency
British Standards Institute
Child Support Agency
Civil Aviation Authority
Data Protection Registrar
Deer Commission for Scotland
DETR
Department of Trade and Industry -
Companies Investigation Branch
DVLA
Financial Services Authority
Food Standards Agency
Forestry Commission
General Dental Council
Health & Safety Executive
H M Customs and Excise
H M Industrial Pollution
Inspectorate
Horticultural Development Council
HFEA
Inland Revenue
Law Society of Scotland

Local authorities (social work,
planning, environmental health and
trading standards)
Marine Safety Agency
Marine and Air Accident Investigation
Branches
Passport Office
Registrar of Companies
Registrar of Friendly Societies
Royal Society for the Protection of
Birds
Scottish Environmental Protection
Agency
Scottish Fisheries Protection Agency
Stock Exchange
Scottish Legal Aid Board
Scottish Natural Heritage
Vehicle Inspectorate
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Committee Investigating Fiscal Service
Scottish Executive

Dear Sirs,

In May 1998 my car and several others were vandalised; the vandals were
apprehended by the Police, and I was advised that they would be charged. Only
after repeated inquiries did I (and the Police) discover in January 1999 that the Fiscal
had given a warning to the offender and dropped the charges in July 1998. on
enquiring why this course had been taken, I was give what can only be fairly
described as a high-handed, snooty, condescending brush off by the Fiscal.

It seems to me that this episode gives a clear message to vandals (and word that no
doubt quickly spread) that they may vandalise with little fear of punishment, and that
this is liable to breed an attitude of utter contempt for the law on the part of the
offenders and potential offenders.

From my point of view as a victim in this instance, I have little faith in the Justice
system.

From the Police viewpoint, there can understandably be little enthusiasm for
expending the necessary effort in apprehending and charging such offenders, only to
find that there is no appropriate follow-up on the part of the Fiscal.

I realise of course that the offence in this instance is relatively trivial in the grand
scheme of things, but it certainly  was not trivial to me. From the wider perspective, it
is my option that such apathy/leniency/inactivity is liable to contribute to anarchy in
the long run, with a steadily deteriorating social structure in the interim. Being in my
mid-fifties, I can see the crumbling values in society within my own experience.

I should be grateful if your current review could take account of these comments

Yours faithfully

Kenneth Burchell



















PCS
Public and Commercial Services Union Crown Office & Procurator Fiscal Service Branch
Room B.10 25 Chambers Street Edinburgh EH1 1LD Tel 0131-247-3429 Mobile 07960-373389
e-mail bharkin@copfs.gov.uk

14 June 2001

Ms G Baxendine
Clerk to the Justice 2 Committee
Committee chambers
George IV Bridge
Edinburgh
EH99 1SP

Dear Ms Baxendine

CO/PFS INQUIRY

The Public and Commercial Services Union is the largest union in the Crown Office
and Procurator Fiscal Service representing 550 members of staff. PCS is the voice in
the workplace for all non-legal grades in the Department ranging from support grades
to management.

PCS welcomes this inquiry by the Justice 2 Committee into the service. We hope that
it will lead to recommendations, which will result in improvements in the quality of
service to the public and improvements for our members working in the Department.

Although the press release announcing the inquiry seemed to focus on legal staff the
day- to- day pressures experienced by those working in the service are not restricted
to one group of staff.

Our members whether dealing with property from victims of crime, enquiries from
the public, interviewing witnesses, managing staff and the organisation are all subject
to the same pressures and strain as the rest of the service. PCS members are vital to
the running of the Service performing a difficult job under difficult circumstances.

We therefore offer this submission for consideration by the committee, which we
hope will be a useful and positive contribution to the debate now taking place.

Yours sincerely

BERNARD HARKINS
Branch Secretary



Summary

Our submission focuses on the main issues identified by the Justice 2 Committee’s
remit, which we view as affecting PCS members.

• A Modern Justice System Paragraph 1

• Resources Paragraph 2

• Service to the Public Paragraph 3

• Staffing Issues Paragraph 4



1 A Modern Justice System

1.1 Last year the Department announced a modernisation programme under the title
of The Future Office Strategy (FOS). Under this initiative new IT will be introduced
throughout the service in the form of PC’s and software applications. PCS accepts that
the Department must embrace IT if it is to meet public expectations in the modern
world. We have been involved in group’s set-up to look at current working practices
and are in discussion with the Department about the impact new IT will have on staff.

1.2 However our main concern is that the Department have announced that they wish
to move to a ratio of 1:1 for legal to non-legal staff the current ratio is 2.5 non-legal
for every 1 member of legal staff. The ratio the Department are seeking to reach is
based on what they have seen in the Swedish legal system.

1.3 Although the Department has assured us that there will be no compulsory
redundancies and have recently clarified further exactly which non-legal grades come
into this equation. PCS remains concerned that the Department has no detailed
timescale for reaching such a ratio.

1.4 This means that many of our members feel unclear about their future in the
service. PCS has recently conducted a survey of members asking for their views on
FOS. Outwith the Precognition Officer grade the number one concern of staff is job
security.

1.5 This is especially prevalent amongst our typing members. Since the mid 1990’s
there has been a view in the service that the requirement for dedicated typists will
decrease. This is based on the assumption that technology will lead to a reduction in
the amount of bulk text, which requires to be generated. As yet this has not happened.
Voice activated technology has been tested in the service however the technology has
yet to reach the stage where it can be considered to be a replacement for someone
with typing skills.

1.6 In the meantime the Department is facing a problem which has no easy answer.
The largest increase in work is in relation to serious crime. This contributes to the
largest area of typing work. The number of individuals in the service who have what
can be classed as typing skills is falling. This is due to people retiring, taking
maternity leave or leaving the service. Unfortunately it would appear that schools and
colleges are no longer teaching typing skills this means that when the service attempts
to recruit staff with these skills it is looking for people who are not there. This has led
to agency staff being employed in some offices. The rates of pay that agencies pay are
usually higher than the rates of pay of permanent staff this has caused some concern
amongst our members. Another trend is that members are offered overtime on a
regular basis something, which was not on offer until relatively recently.

1.7 In our view this highlights that there is no substitute despite any advances in IT
for experienced staff.



2 Resources

2.1 In our view there has been a long period over which the Department has not been
adequately resourced. Part of this would appear to be due to the terms of the public
debate about law and order. We therefore welcome the recognition included in the
Justice 2 Committee’s remit that enforcement initiatives may create additional
casework for PFS. As far as we are aware this is the first time that this has been
acknowledged publicly. For too long in our view the debate about resources for the
criminal justice system has not been a ‘joined-up’ debate. While the public debate is
usually about increased police numbers little consideration seems to be given to the
impact of this on other parts of the system.

2.2 As we indicated in our covering letter PCS does not see the current debate on the
service only affecting one group of staff. We would therefore wish to make the point
in relation to resources that any increase in legal staff will have an impact on the work
of non-legal staff. Whilst we are exploring the use of new IT with the Department we
believe that it would be dangerous for the service to go down the road of reducing the
amount of non-legal staff whilst depending on new IT to deliver an enhanced service
before it has been proved that it can deliver. PCS nationally is only too aware of
Departments introducing systems, which have served only to increase the pressure on
staff.

3 Service to the Public

3.1 PCS believes that our members do the best job possible under difficult
circumstances.

3.2 However we can understand the frustration the public experience when coming
into contact with the Department.

3.3 Our members are very often the people that will speak to witnesses about cases
being adjourned, advising them that property cannot be returned to them, telling them
that certain information cannot be divulged and may also represent the first contact
that an individual has with the Department after dealing with the police.

3.4 In such circumstances and until initiatives can be developed to change the
framework in which we work then it is vitally important that those members of the
public that come into contact with the service feel that they are experiencing a quality
service.

3.5 PCS welcomes the introduction of the Victim Liaison initiative and we are
optimistic that if properly resourced this will have a positive impact on how victims
are treated and how the service is perceived.



4 Staffing Issues

4.1 Pay

4.1.1 No discussion on morale in the service can ignore the issue of pay. The Trade
Union Side and the Department recently concluded pay negotiations. PCS members
voted to accept a three-year pay deal by a slim majority. This narrow margin reflected
a deal, which was controversial but nevertheless led to improvements in the
Departments pay system.

4.1.2 However problems remain. We would off course in common with the rest of the
public sector like to see higher levels of pay settlements but apart from this the main
issues for our members are pay progression and performance pay. Unless individuals
can move through a pay system in a reasonable amount of time in a system, which can
be seen as fair, and equitable it will lead to frustration as identified by the Makinson
Report into Civil Service Pay.

4.2 Recruitment and Retention

4.2.1 At last years pay talks we were advised that overall the Department did not see
that it had a problem with the recruitment and retention of staff.

4.2.2 However we estimate that when broken down on a regional basis there were
large differences across the country ranging from 15.8% - 3.7% of non-legal staff
resigning.

4.2.3 Pay in our view was certainly an issue. Prior to the recent pay deal the minimum
entry salary was £8,200. We hope that the increase in starting pay, currently £9,500,
will mean that this problem can now be tackled and that the Department will not be
forced into employing people in on a higher salary than those already working in the
Department. Something which caused understandable resentment amongst some of
our members. We have also made a start in tackling the issue of pay progression,
which should allow individuals to progress through pay bands in a more realistic
period of time.

4.3 Staff Survey

4.3.1 As part of Investors in People the Department undertakes a staff survey. For the
first time the survey conducted last year included questions on stress, morale and
discrimination.

4.3.2 Although there were positive aspects for the Department in the response to
questions e.g. 73% of staff agree that the Department treats people equally regardless
of sex, race, sexual orientation etc and 60% of staff feel satisfied overall with their
jobs there were other issues in this area which are of concern.

4.3.3 Only 12% of staff state that morale is good, over 63% claim to have experienced
occasional work related stress, 55% regular stress and 75% of staff do not feel that the
Department values them.



4.3.4 The Department has drawn up an action plan to tackle the issues raised by the
survey. However many of our members are sceptical that there will be any real
changes as a result of the survey.

4.3.5 PCS are optimistic that the stress survey the Department are now undertaking to
further examine the causes of stress in the service will be a positive contribution to
addressing the problems many of our members experience.

4.4 Development

4.4.1 One area of the staff survey, which we view as influencing staff morale in the
service, is in regard to development opportunities. Only 26% of staff agreed that the
Department offered reasonable opportunities for staff development. Although
development can cover a variety of issues from our members point-of-view the lack
of promotion opportunities plays its part.  This partly explains why our members have
taken industrial action in the past to defend promotion opportunities.

4.4.2 In our view the results of the survey in regard to this issue reflects the size of the
Department and the structure of the service. As a small Department the chance of
promotion/development is obviously going to be a problem. However this is
compounded for non-legal grades by the managerial role legal staff fulfil and the
limited number of posts at senior level available to those outwith the legal structure.

4.4.3 PCS had hoped that the joined-up Government initiative might at least lead to
members in this Department having access to trawls from other Scottish Departments.
It is disappointing that this has yet to happen although we understand that some
discussion has taken place with the Scottish Executive regarding this and it is part of
the staff survey action plan that such vacancies should be included in the staff notice.
Obviously our members would have to accept that vacancies in this Department
would be open to trawls elsewhere.

4.4.4 PCS also notes the development of the caseworker initiative in the Crown
Prosecution Service (CPS) introduced last year as a way in which our members could
develop their role in this Department. The caseworker is a para-legal post introduced
following a review of the CPS the main thrust of which is to free legal staff to
concentrate on the work only they can do.

4.4.5 Whilst there are differences between English and Scottish law the development
of the caseworker grade does reflect comments made by reviews of CO/PFS in the
past where an expanded role for non-legal staff has been suggested.

4.4.6 Although consent from the Lord Advocate would be required for this and doubts
have been expressed about the merits of such a role the success of the caseworker
grade in the CPS would suggest that such a role should be examined more thoroughly.
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SUBMISSION to the JUSTICE 2 COMMITTEE
Into

THE CROWN OFFICE AND PROCURATOR FISCAL
SERVICE

SUMMARY

1) The Department is, and has been for some time, chronically
underfunded.

2) The Department is understaffed.

3) The workloads and responsibilities of staff are not
recognised

4) Stress levels of staff are excessive.

5) Morale is dangerously low.

6) There are too few experienced legal staff.

7) The quality of management is poor

8) Quality of service has been sacrificed for quantity.

9) The appointment system for Advocates Depute is wrong

As a result of the above, Justice is not being done. Public confidence in the
system of Justice in Scotland is waining.

RECOMMENDATIONS

1) The Committee should order an independent review of
stress levels in each and every office

2) The Committee should order the Department to actively
encourage all members of staff to give evidence freely and
directly to the Committee.
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3) The Committee should itself actively seek the evidence of
those who have left the Department including their reasons
for so doing.

4) The Committee should extend the range of Fiscal offices it
intends to inspect to include a single Fiscal office.

5) The Committee should seek details of the levels of
experience of all staff.

6) The  Committee should consider whether the present
system of management is the best possible.

7) The Committee should consider whether the present
system of appointing Advocates Depute is the best
possible.

SUBMISSION

I have just retired on health grounds due to stress at work from being
the Procurator Fiscal at Dingwall. I joined the Service in 1975 and
have been a Fiscal in my own right since 1983. In the circumstances,
I believe I am in a position of knowledge and understanding of the
Service to be of assistance to the Committee in its deliberations. I
would be pleased to give oral evidence to the Committee if so
desired.

I am deeply concerned that the Service has lost its way and the very
high quality of service given to the public in Scotland is
deteriorating markedly. I am further concerned that unless, and until,
something is done about the present situation, much harm will be
done, not only in individual cases, but more importantly to the
present high regard the public has in Scottish Justice. Delay in facing
and dealing with the problems will only exacerbate them.

Perhaps the start should be the title of the organisation. Why is the
Crown Office separated off ? Does it view itself as not being part of
the Fiscal Service anymore? Perhaps it is simply a subconscious
acknowledgement of the way it is actually viewed by the rest of the
Service. I shall return to this.

The work of a Procurator Fiscal is, and ought to be, stressful. Each
and every day he or she takes many decisions which directly affect
individual members of the public. The position of the Fiscal is a
powerful one and carries onerous responsibilities.



J2/01/19/13

Over time, these stresses have increased for a number of reasons. In
the first place there is more and more law to know, understand and
apply. It appears that every Government’s answer to any problem is
to produce more law whether by statute or, increasingly, by statutory
instrument. The impact of membership of the EU is even more law.
Now has to be added  Human Rights and a vast body of case law
much of which is difficult to consider and apply.

There has been an increase in public expectations of what may be
legitimately demanded of all public services. The Fiscal Service has
not been immune from these demands. Some of the demands are
direct eg from victims and families needing to know and be kept
informed. Some are indirect from pressure groups and the explosion
of committees wishing to mould public opinion and the views of the
Fiscal

The number of serious crimes being committed has climbed
dramatically. Some of these are drug related and undoubtedly drugs
are the modern curse. They are not going to go away. Some of the
serious crimes are simply a result of the continuing breakdown in
society. The internet is proving to be a happy hunting ground for
criminals. There is an increasing recognition of child and domestic
abuse. Investigating these crimes and thereafter preparing and
conducting the prosecutions take time and resources.

For a number of years, the Government’s principal answer to Law
and Order problems is to recruit more police. More police  mean
more reports to the Fiscal.

These increasing burdens have not been met by increasing the
number of Fiscals and staff. In fact it is a decrease we have seen.
There is more work with fewer people to do it.

In 1975 the Fiscal Service took over all prosecutions in Scotland. At
that time there was one fiscal and three deputes to cover the courts at
Dornoch, Tain and Dingwall. Now there are two fiscals covering the
same area with a massive increase in workload. There are also fewer
support staff  trying to cope too.

These staff cuts are a direct result of Treasury imposed cuts in the
Department’s budget  For years there have been financial cuts. The
main expense of the Department is wages. Cut the money and you
cut people. It is as simple as that.
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However that is not an end to the misery. Presumably in an attempt
to square the financial circle, there has been an almost criminal
attempt to hold down staff  costs  which has caused considerable
damage to morale. In short  staff  are not being replaced, either at all
or only after unnecessary delay; posts are being down graded in pay
but not responsibility; the work staff actually do is not recognised
nor are they supported in doing it and a draconion  and unfair pay
regime has been imposed.

The result is very low morale and high levels of stress. Fiscals and
staff  have been voting with their feet but no-one asks why. For the
first time in my nearly 26 years the fiscals, a highly professional
group of people who care passionately about Justice or they would
not be in the Service, actually voted on strike action. If nothing else,
this has to be not a cry, but a scream for all to hear, that matters are
seriously wrong.

With middle levels leaving, the Service is left with a shortfall in
experienced staff to take more difficult decisions and to train those
more junior. It is rather like having an army without sergeants.

In recent times, there has been introduced modern technology in the
form of the new god, the computer. No Government Department of
which I am aware has ever been provided with a computer system
that actually reduces the work load on staff. The Fiscals stand in the
same long line, even after the third new system in a few years. Each
of course has added its own little load of problems.

To return to Crown Office’s decision to distance themselves from
the rest of the Department, as you will by now have noted, that
comes as no surprise to Fiscals and their staff .The cry is universal:
“They don’t listen.”

Perhaps I should state my philosophy here which is that if there is a
problem in an organisation one should start by looking at
management.

No-one  in management listens when they are told there are
problems. No-one asks. No-one wants to know. If you find out you
might have to do something. It is better not to know …..and perhaps
the problem will just go away.
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As to their experience only one of the management team has ever
run a one-man office and they are very, very different to larger
offices. I invite the Committee to find out for yourselves.

Management also seems to have problems with parts of the English
language. Praise in its various disguises is totally unknown or,
apparently is such a serious blasphemy, it is never to be uttered.

Nor can Crown Office bring themselves to recognise, let alone
acknowledge, that fiscals have considerable knowledge, experience
and skill and maybe, just maybe, actually do know what they are
saying. The arrogance is stunning and the effect demeaning.

Can there be any doubt in your minds that there are serious problems
in the management of the Fiscal Service and which itself is a major
element in the Department’s present problems?

Furthermore, I have listened with growing unease to a number of
retirement speeches all with a common theme. These experienced
and capable Fiscals were, like me, concerned with the growing trend
to move away from providing a service which valued quality and
replacing it with one that only valued the quantity of work
throughput.  Maybe this explains the cards and letters I received
from members of the public on my retirement.

I am also concerned with the appointment and quality of some of the
Advocates Depute. It does not appear to be a necessary requirement
that they are experienced criminal practitioners. This is somewhat
surprising given the role they are expected to play. Maybe this
explains why some of their instructions are so bizarre but that does
not mean it is in the interests of Justice. Perhaps too the Lord
Advocate could justify his reason for not appointing experienced
members of the Fiscal Service  as Advocates Depute. Some of them
are entitled to appear before the High Court being Solicitor
Advocates. Surely it cannot be simply professional restrictive
practices in favour of other members of the Bar or does he have no
confidence in his own staff?

It can be of no great difficulty for members of the Committee to see
why mistakes are being made in prosecutions and complaints being
made by members of the public about the quality of the service being
provided by the Procurator Fiscal Service. Indeed it is perhaps only
because of the dedication of it’s members and the high regard in
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which it is generally held that matters are not worse. There is,
however, no time for complacency.

My purpose in writing this submission is to help you to return the
Fiscal Service, of which I was so proud to be a member, to the
organisation it once was to it’s benefit and to the benefit of the
people of Scotland. I am concerned that you will be fed  half truths
by Crown Office, who have a history of so doing. You may ask why
they have chosen to gag the staff  if they had nothing to hide. I urge
you to insist that, instead, they actively encourage staff to speak
freely and directly to you.

 Further as I am concerned that, even with such an assurance, the
level of distrust of Crown Office within the Service is so strong that
the present staff may be unwilling to so speak being in fear of their
careers, the Committee should take the necessary steps to secure the
evidence of those whose careers cannot be so affected, ie those who
have left the Service.

Separately, I urge the Committee to extend their enquiries to include
visiting a single Fiscal Office as after all half of the offices only have
one Fiscal.  May I suggest Tain?

Submitted by:  David R. Hingston Llb NP
HINGSTONS
16 Brae Park Tel/Fax 01463 811800
MUNLOCHY
Ross-Shire
IV8 8PJ 9/06/01
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Concern For Justice

Chairperson:  Agnes Mackenzie
Secretary: Susan Harding

Treasurer: Catherine Martin
P.O. Box 17024, Edinburgh EH12 8ZF

SUBMISSION

1. In considering whether or not to prosecute, the Crown Office takes into account
what would be in the public interest.  What constitutes the public interest is loosely
defined in official documents.  This definition cannot include the consideration of the
effect prosecution would have on the accused, because such a consideration would
prevent any trial; the accused remaining vulnerable as only accused of a crime, until
found guilty .  Yet the Lord Advocate recently excused his failure to prosecute in a
serious case of perjury, on the grounds that this would not be in the public interest,
which he defined as including a consideration of the impact prosecution would have
on the accused.  This seemed to be his overriding consideration in the case in
question, since his failure to prosecute has meant that others inevitably continue to be
victims of a serious miscarriage of justice, having themselves been accused of
committing perjury by a member of the judiciary.

Would the committee therefore consider drawing up a definition of the public interest
to which the Procurators Fiscal and Crown Office would be publicly accountable?

2. Sheriffs are absolutely immune when acting judicially.  Their conduct is regulated
by the Sheriffs’ Act.  It is however conceded that a sheriff may overstep his legal
remit (Lord Advocate, Nov.11 1996) and thereby lose his immunity in that action.
Would the committee therefore define at what point a sheriff does indeed go beyond
his legal remit, particularly when a Procurator Fiscal indicates that a sheriff’s finding
is not official and therefore is not appealable?  This would apply particularly to a
sheriff publicly alleging that persons had committed crimes when they were neither
on trial nor witnesses nor present or represented in his court; and when his allegations
were subsequently found to be groundless by a Crown Office inquiry.  Yet despite
this misfeasance in office, there appears to be no legal remedy for persons injured by
his public remarks. (Statement of legal advisers to the Scottish Parliament appended)
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Petitions Committee of the Scottish Parliament

Here is an official transcript of the meeting of the Petitions Committee, on the 14th of
March 2000, at which it was decided to send our petition to be considered by the
Justice and Home Affairs Committee of Parliament:

The Convener: The next response—to petition PE83, from Concern for Justice—is
more complicated. We agreed to seek legal advice on the issues raised in the petition.
We have now received that advice, which is summarised in the briefing paper that was
handed out to members.

For the record, I shall read out the important point:

(ADVICE GIVEN BY LEGAL TEAM OF SCOTTISH PARLIAMENT ON
EXTENT OF SHERIFF’S PRIVILEDGE)

"The committee originally considered this petition at its meeting on 15 February,
when it agreed that legal advice should be sought on the issues which it raises. This
advice has now been received.

Legal team colleagues have advised that the principle which appears to be referred to
in the petition is the principle of absolute privilege. This is the protection from the law
of defamation given to communications made in certain circumstances. Where a
statement is protected by absolute privilege it is protected from actions of defamation
and other verbal injury. Among the categories of statements which are protected by
absolute privilege are those made by a judge when he or she is acting judicially.

It is statements made by a judge acting judicially which are protected by absolute
privilege and not any statements made by a judge. If in a particular statement a judge
crossed the boundary of what might be said to be acting judicially, his or her
statement would not be protected by absolute privilege.

As far as action which might be taken by an individual who considers himself to have
been defamed by a statement of a judge, it is suggested that such a person could take
legal advice as to whether any action can be taken in respect of the statement in
question or whether it is protected by absolute privilege. In addition, we understand

Col 272 that a member of the public wishing to make a complaint about a sheriff
should take it up with the Sheriff Principal or with the Scottish Executive Justice
Department.

Certain Members raised concerns at the meeting on 15 February that this petition
was an attempt by those involved in the Donald Macleod case to raise the profile of
the case and obtain publicity. However, it is suggested that it is not appropriate for
Members to make such assumptions and it is recommended that this petition should
be treated no differently to any other.

If the PPC decides that this petition should be passed to the Justice and Home Affairs
Committee, it could be suggested to that Committee that it should not examine the
particular facts and circumstances surrounding the statements made by the sheriff in
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Professor Macleod’s case. It could be suggested that the JHA Committee might
examine the more general issue identified by the petitioners. It is for the JHA
Committee to decide whether to examine this matter at all—the Committee would be
free to decide not to examine this matter at all (rule 6.2.1).

It is therefore recommended that the petition should be passed to the Justice and
Home Affairs Committee to consider what further action would be appropriate."

Ms White: The petition should be sent to the Justice and Home Affairs Committee.
As you said, convener, legal team colleagues have advised that the petition appears to
refer to the protection from the law of defamation given to communications made in
certain circumstances. That is the same as the protection that is extended to members
of the House of Commons, who can say what they like about people when subject to
parliamentary privilege. I was not the person who mentioned Donald Macleod. The
point that I was trying to make was that anyone should be able to submit a petition on
this subject, as any of us could be affected. The phrase "acting judicially" is just legal
jargon.

Christine Grahame: No.

Ms White: It is not legal jargon to you, but it is to me—I am not a lawyer. We may
explain that if a judge is acting judicially such behaviour is okay and that if he is not it
is not okay, but a lay person would need to find out whether the judge was acting
properly and whether they could get legal aid to take forward a case involving
character assassination. It is very difficult to get legal aid in such circumstances. With
the greatest respect to Christine Grahame, lawyers and the law sometimes seem to
think that they are above the law that applies to ordinary people. I feel very strongly
about this. I would not like to think that my name or anybody's else's could be bandied
about in the name of the law without my having any recourse.

The Convener: I agree, but the petition referred to statements made by the judge
during a trial. That is why we have taken legal advice about absolute privilege as it
relates to judges and courts. The absolute privilege that applies to members of the
House of Commons allows them

Col 273 to say anything. That is different from the protection that is afforded to
judges.

Christine Grahame: I have a comment on the action that is suggested. I do not agree
with the statement

"it is suggested that it is not appropriate for Members to make such assumptions".

What was being made was more an observation; Pauline McNeill made it, not I, and
she was quite right to raise the issue. We cannot go into the specific details of a case,
but we can extract from it a principle that needs to be examined. We did that in a
previous case on sequestrations. The public have difficulty finding out what they can
do in law, and there is a problem with availability of information. However, if a
sheriff behaves in an unsheriffly way, people can go to the sheriff principal about that,
as he is in overall control of the sheriffs within the sheriffdom. Similarly, if a Court of
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Session judge behaves in an unsuitable manner, people can contact the senior Court of
Session judge, whose name escapes me at the moment. If a comment that is made
about an individual is made not judicially, but in a gossipy way, people can insist on a
response and follow up that response if they are not happy with it.

The Convener: You challenged the statement that
"it is not appropriate for Members to make such assumptions".
However, this is legal advice that we have been given by the legal team.

Christine Grahame: I do not agree with it.
The Convener: We are not under any obligation to accept it.

Christine Grahame: I do not agree with the legal team—lawyers are there to
disagree with one another.

The Convener: Ultimately, it is for the committee to decide what should happen to
petitions.

Christine Grahame: Do you agree with the advice?

The Convener: No, I do not.

Christine Grahame: Thank you.

Ms White: Christine Grahame talked about sheriffdom, justices, ministers and so,
which is great lawyer-speak. That is fine for lawyers, who know that their name is
being taken in vain if the judge is speaking in a gossipy way. However, it is not right
that every time people's names are mentioned in court they should have to write to
somebody to ask how a comment was made. That is why the petition should be
referred to the Justice and Home Affairs Committee—so that the
Col 274 issue can be clarified.

The Convener: Is it agreed that the petition should be referred to the Justice and
Home Affairs Committee?

Members indicated agreement.
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Crown Office and Procurator Fiscal Service Inquiry.

I should like to make a submission to your committee, which I think would best come
under the heading ‘sensitivity to the needs of the public, including victims, next of kin
and witnesses’.

In order to put my submission in perspective, I feel that it is only proper that you are
aware of the background from which my submission is based.

1. In 1996 my daughter along with three other women appeared as witnesses at a
Sheriff Court (Summary) trial. This followed complaints made by them to the
Police to the effect that they had suffered sexual assaults at the hands of a man.
After the investigation the Crown Office decided that there was a case to answer,
hence the court case.

2. At the conclusion of the case the presiding Sheriff found the accused not guilty,
stating in his summing up that the women witnesses were guilty of lying. This was
widely reported in the press, and caused, and continues to case distress to the
women involved.

3. After a request, the Crown Office conducted an inquiry into the case. They later
informed the women concerned “… that criminal proceedings against the
witnesses would not be justified”. The Press reported this, one newspaper stated
“ No action against liars” and continued in the following article to state that “the
four [women] had perjured themselves. This is the background from which I make
my submissions.

4. Submissions

a) It cannot be right for a Sheriff, or a judge to brand witnesses, such as the above,
perjurers without a trial, when they have not been afforded the opportunity to
defend themselves, nor present witnesses in their defence. It is fair and correct
that the media continue to call them liars when they have never been tried, let
alone found guilty in any court.

b) Despite requests to the Crown office to investigate who was actually committing
perjury, and providing them with much evidence to prove who were the actual
perjurers, they refuse to take any action, stating that it is not in the public interest.
It must surely be in the public interest if the victims are denied a fair hearing, and
allowed to call witnesses who can prove that they did not commit perjury.

c) It appears that no individual has any other avenue left open to pursue their claim
for justice, once the Lord Advocate decides to take no action in an alleged crime.

d) I would strongly ask the Committee to look into this, with a view to making
Judges, Lord Advocates etc answerable to somebody. As it is at the moment it
appears that their word is final, even to the point of not giving reasons for the
position they take up.



I appreciate that as an amateur, I am not very good at expressing my viewed,
however I would request that the Committee consider the points which I have raised.

Should you require any clarification, I will be pleased to try and provide that. If you
require my attendance at the Committee, then I will be pleased to attend.

Yours Faithfully

John A. MacPherson.
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Clerk to the Justice 2 Committee
The Scottish Parliament
Committee Chambers
George IV Bridge
Edinburgh   EH99 1SP

INQUIRY INTO THE CROWN OFFICE AND PFS

SUBMISSION FROM REV JOHN MACLEOD

I wish to make representation on two of the areas specifically mentioned as included in the
areas to be examined by the Committee:

1. Staffing, including recruitment, training, experience and retention of legal staff, staff
morale and the workload of legal staff

2. Sensitivity to the needs of the public, including victims, next of kin and witnesses

I have a particular concern on these matters which arises in the first instance from personal
experience but is not restricted to that experience.

Without attempting to raise the matter of the verdict of the trial itself, I refer to the
controversial PF v Donald Macleod (Edinburgh Sheriff Court, 1995 - 96) which has recently
been referred to in The Scotsman newspaper (in connection with the Chokar Inquiry) as the
notorious Free Kirk trial – the words of The Scotsman, not my words.

I wish to make representations in the following areas:

1. Major staffing issues were involved.  This was known to be a complex and
controversial case, yet the experienced Fiscal who was handling it was inexplicably removed
to handle work at Falkirk, leaving a relatively-inexperienced member of the service to deal
with the case with very little preparation time and to face defence counsel who were known
to be a formidable team – the then Dean of the Faculty of Advocates, Andrew Hardie (now
Lord Hardie) and Dr Raj Jandoo. At the very least, it seems manifestly obvious that if the
PFS is so stretched in terms of staff that it could not afford to leave the conduct of the case to
the experienced Fiscal who had done the necessary research, then the staffing levels can only
be described as intolerable.  It would seem that there is evidence of some considerable lack of
judgment in the handing over of such a case to a relatively inexperienced member of staff
without adequate preparation time or assistance in the conduct of the prosecution.

2. The effect on the witnesses has been catastrophic.  I myself was cited as a witness for
the defence.  At the same time it should have been obvious to the prosecution that I was one
of those being accused by the defence, in seeking to secure a verdict of not guilty, of having
committed a criminal offence.  The defence, of course, did not call me –or any of those they
were accusing of conspiracy to pervert the course of justice – but by the device of citing us as
witnesses for the defence ensured that we were unable to be present in the courtroom during
the trial and therefore not in a position to hear the evidence of other defence witnesses who
were called and much of whose testimony could be proved by documentary evidence to have
been perjured.  The situation has been much exacerbated by the fact that the sheriff not only
accepted the perjured evidence but declared the alleged conspirators whom he had neither
seen nor heard to be guilty of conspiracy to pervert the course of justice and called for them



to be investigated with a view to prosecution.   The PFS must, in my view, bear a
considerable portion of the blame for this occurring, because the prosecution failed to make
use of those individuals as witnesses and allowed to develop a situation in which those
alleged conspirators have suffered a grievous wrong, including the loss of their employment
and reputations.

The above brief outline indicates the general areas of my concern.  I hereby request that I
may be given the opportunity to make my submission in person.  I am prepared to answer
whatever questions, if any, the Committee may wish to ask.

Yours faithfully,

(Rev) John MacLeod
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JUSTICE 2 COMMITTEE

Crown Office/Procurator Fiscal Inquiry: Appointment of Adviser

Note by the Clerk

Agreement to appoint an adviser

1. The Committee is invited to consider whether to appoint an adviser and, if this
is agreed, to consider the terms of reference.

Role

2. The Committee at an earlier meeting agreed that it would not be helpful to
appoint an adviser in advance of seeing the written evidence on this inquiry.
Members were also concerned that one person might not be able to cover the range
of issues which would arise in the inquiry.

3. In the light of the limitations of the written evidence received (see paper
J2/01/19/4) the Committee may wish to consider further whether advisers might be
helpful to the inquiry.  It is open to the Committee to appoint a panel of advisers to
cover different aspects of the inquiry and to limit their involvement to the specific
areas where they could assist the Committee.  This might overcome the concern
about whether one person could cover the range of issues arising.

Adviser Duties

4. The duties for the adviser(s) might include:

• Briefing the Committee on relevant research findings;
• Assisting in the identification of relevant witnesses;
• Advising on alternative ways to gather evidence apart from formal evidence

taking sessions;
• Preparing lines of questioning for witnesses;
• Analysing information received from the Crown Office and other sources;
• Assisting the Committee in drawing conclusions;

It is suggested that each adviser is appointed for no more than 5 days, and that no
more than 3 advisers are appointed.

Person specification

5. It is suggested that the advisers should be recognised experts in relevant
areas of Scots law and/or the criminal justice system.  If more than one adviser is
chosen, their areas of expertise should be complementary.  It would be desirable for
them to have had experience of empirical research in the justice field and of working
with public sector agencies or committees.



Conditions

6. The adviser should not be have any connection with the Crown Office or
Procurator Fiscal Service which might be liable to call their independence into
question.  The successful candidate will be required to declare their interests
(pecuniary or otherwise) in advance of commencing employment.

Reporting

7. The advisers would report to the Committee through the Clerk.

Clerk to the Committee
21 June 2001
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J2/01/19/7
JUSTICE 2 COMMITTEE

Visit by members to HMP and YOI Cornton Vale

Note by the Clerks

1. Accompanied by a Clerk each day, members of the Justice Committees visited
HMP and YOI Cornton Vale, Stirling, on 25 and 28 May 2001.

Friday 25 May Monday 28 May

Pauline McNeill (J2 Convener) Mrs Lyndsay McIntosh (J2 Deputy
Convener)

Christine Grahame (J2) Mary Mulligan (J2)
Michael Matheson (J1)

2. This note provides a factual account of the visits to Cornton Vale by members of
the Justice Committees. It incorporates members’ comments from the committee
meeting on 12 June.

Introduction

3. On both days, Clive Fairweather HM Chief Inspector of Prisons for Scotland met
the members and introduced his team, before they continued with their
inspection.  Mr Fairweather provided a brief synopsis of the history of the
establishment and the position to date.  In the past women offenders were held in
custodial establishment located at Duke Street, Glasgow.  Greenock prison then
became the main facility to hold women offenders until Cornton Vale was built in
the 1970’s.  Prisons in Inverness, Aberdeen and Dumfries have accommodation
for a small amount of women serving sentences of less than 2 years, although
HMP and YOI Cornton Vale is Scotland’s only all-female establishment. The HM
Prisons Inspectorate’s last full inspection of Cornton Vale was in 1996.  The 1996
report sets out 27 recommendations and a further 100 points to note.  Although
Mr Fairweather did not want to pre-empt the publication of this year’s report, it
was fair to say that so far the inspection team acknowledged a turnaround in the
establishment.  Praise should be given to the Governor, Kate Donegan, the
management team and Dr Kennedy Roberts for their hard work in this respect.

4. From the outset it was important to note some differences between a women’s
prison and a men’s prison.  This was clearly demonstrated by the specific health
care needs of the women, for instance, gynaecological services.

5. The prison population could roughly be defined by the following characteristics:

• 90% had drug addiction problems
• 66% sole means of income was Income Support
• 50% had committed “petty” crimes
• 50% had been convicted of serious crimes
• 40% of women have self-harmed before entering prison
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6. During his introduction, Mr Fairweather reported that the priority was to stabilise
the women who came into the establishment.  There was a general feeling that a
trend was developing where women were being sentenced younger than before.
There had been a growth in the number of prisoners serving less than 2 years
with most serving less than 4 years.  [A member asked if there was an average
length of a sentence?  This information was not available, but Kate Donegan was
going to see if this could be gleaned from the information held.] It was noted that
some women on remand did not accept bail, as it was safer and more
comfortable for them to be in Cornton Vale.

7. He explained that his inspection involved an information flow with the
establishment for up to 6 weeks before the week-long inspection and then up to 6
weeks of following-up and preparing his report before it was published.

8. Members visited a wide range of facilities at the prison:

Tour on 25 May (1st Group) Tour on 28 May (2nd Group)

• Health Centre • Health Centre
• Bruce House • Chapel
• Workshops and Activities • Gymnasium
• Ross House • Workshops and Activities

• Laundry
• Library
• Ross House
• Reception

9. Both groups were joined by Kate Donegan, the Governor, who escorted them
and the inspector(s) on their tour of the establishment.  Throughout the tours,
members were able to speak with officers, other staff and inmates.  The space
between buildings and landscaped areas created the impression of a small
community.  Each building was not more than 2 storeys high, most were
whitewashed with the accommodation blocks’ windows having white bars on the
outside, except for Ross House which housed women on remand and had
recently been refurbished.

Health Centre

10. Members of both groups were taken into the Health Centre, which was, for all
intent and purposes, like any other local medical practice, if not more
comprehensive in its service provision.  The Head of Healthcare, gave a detailed
account of the services available to the women, ranging from sexual health and
women’s welfare to mental health, and showed members into the medical
records office, staff area and a consulting room.

11. Each woman who entered the establishment had one file, covering all their
medical and dental records, and this same file would be re-activated if the woman
returned to Cornton Vale.  The file would be destroyed 13 years after leaving the
prison, if the woman did not return to the establishment.  However, files for
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women with psychiatric problems would be kept for life.  Women’s GP’s would be
contacted so that their up to date medical history could be entered into their file
and any existing treatment programme could be taken account of when
considering treatment within prison.  This provided a valuable opportunity to
confirm whether the women had been prescribed Methadone, as many claimed
they were currently taking Methadone when in fact this was not the case.  Before
women were prescribed Methadone they had no have no active injection sites
and clean urine.

12. Efforts had been made to involve and liase with local medical practices, Stirling
A&E, local police surgeons and local psychiatric units in order to provide an
integrated approach to the women’s medical care.  A forensic psychiatrist visited
Cornton Vale twice a week and an occupational therapist.  In addition services
were provided from a psychologist and consultant psychiatric input form Carstairs
on a weekly basis.  The psychiatrist liaised with the court, to try to ensure that, if
a woman were not to be imprisoned, but required psychiatric help, she would try
and secure a bed in a psychiatric unit. There was also a link with Routes out of
Prostitution.    Two nurses were dedicated on a part-time basis to the drug
addiction service.   A doctor was employed at the health centre for 5 days.  Police
surgeons provided on call cover for the other 2 days.  A well-woman service was
running 2 days per week providing for the many particular needs of woman.

13. The individual needs of the women were catered for with nursing staff effectively
being specialists in prison nursing.  It was commented on that nowhere else in
Britain was there such a requirement for medication.  At times the nurse has had
to medicate 200 women within 2½ hours.  There was a nursing review in the SPS
about to take place with the possibility of such services being put out to tender.
Medical services had gone out to tender (MEDAX).  Clive Fairweather said that
the biggest change he observed was the increase in Registered nurses
specialising in mental health.  The Head of Healthcare commented that two years
ago, nursing staff had not wanted to come to work at Cornton Vale, and now the
situation had reversed with staff being poached from Cornton Vale for their
expertise.

14. Medical information remained confidential to the medical and nursing staff unless,
for primarily the safety of the women, officers should be made aware of certain
information, on a strictly confidential basis.  The approach taken was that all
women were treated as if they could be at high risk from diseases such as HIV or
Hepatitis C.  A database was started in September 2000 and interesting statistics
on the health of women in prison were already beginning to be produced.

15. There was emergency equipment on site but women were taken to Stirling Royal
Infirmary if they required to be admitted, as there was no inpatient provision at
Cornton Vale, as it was not a hospital.  The Head commented to the first group
that a woman in her 40s had been sent to Cornton Vale the previous night,
infected with body lice and an alcoholic, who should never have been sent back
to prison by the court, as she required help, not imprisonment.

16. In response to an inquiry from a member, the Head said that half way houses (as
an alternative to prison) could possibly result in the health care being diluted.
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Being on one site had advantages of a containable number of staff and prisoners.
It was understood that a number of health related appointments set up for those
released were not kept, primarily because women were not physically
accompanied from the prison to the appointments.

17. In the day care centre, classes on parenting, self-esteem, sleep disorder, drug
relapse prevention, cognitive skills, anger management and story-telling (for
sending videos to their children) were all available - mainly to longer term
prisoners.

Women’s Health

18. Members were dismayed by the physical and mental condition of the women
entering Cornton Vale.  In some cases it was noted that women were receiving
for the first time medical treatment for long-term ailments.  The difference in
health was clearly visible between those women recently remanded in custody
(as seen in Ross House) and those part way through their sentences, having
received treatment and meals (Bruce and Younger Houses).  The Governor
pointed out that health problems were all the more evident with repeat offenders.
In most cases where women had left the establishment on their return there was
a notable deterioration in their physical and mental condition.

19. Members were advised that some women prior to being sent to Cornton Vale had
never attended antenatal care during their pregnancies, which of course could
put them and their babies at risk.

Reception

20. Members of the 2nd group were shown round the Reception area.  This was
where convicted prisoners and women on remand entered the facility.  On
entering, women were shown to a cubicle where they were asked to undress in
readiness for showering.  Once clean, a nurse would then carry out a series of
health checks. Any women who had previously stayed at Cornton Vale would
have their existing health record updated accordingly.

21. The Reception Officer would go through the “Act to Care” documentation with the
in-mate, completing a Reception Risk Assessment form (document attached).
This was found to be helpful in identifying at an early stage whether a prisoner
was at risk.  An officer explained that in practice any women who had never been
in prison before would be automatically deemed to be at risk.  Members saw the
reception at a quiet time, but were advised that depending on the number of
women being dealt with by the courts, and the number that arrived at one time,
could place the service under considerable pressure.

Bruce House

22. Members of the 1st group were taken to Bruce House, which housed convicted
prisoners over 21 years old.  Corridors were narrow with low ceilings.  The block
was sub-divided into units of 7 cells, each unit had its own “bathroom” and
dining/sitting room, very much like a hall of residence.  Each House was
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decorated in a different colour.  During the visit to the House Clive Fairweather
commented that the induction procedure should be a sustained process and not
just a one off event.  He thought this ethos had been embraced here at Cornton
Vale.  After the induction (approx. fortnight), they would be sent to the
assessment centre for work placements etc.

23. The Acting Residential Manager took the members into a number of the cells.
Each cell was very small, with a single bed the length of the wall with a desk and
chair opposite with a television on a shelf.  In the corner behind the door, there
was sink.  Most prisoners had posters and family photos on the walls.  The
window had white circular bars on the outside.  Out of necessity, some of the
cells were double occupancy with bunk beds instead of a single bed.  Smoking
was allowed in all cells and in the communal areas at certain times.  The women
cleaned all cells and communal areas themselves.

Younger House

24. Again, in order to provide members with a comparison to the newly refurbished
Ross House, the 2nd group was taken to Younger House. The House was
spread over two levels with units of 7 cells on each floor off a narrow corridor, in
the same way as Bruce House.  Young offenders were accommodated in the top
floor of the House, with convicted and “high risk” (i.e. high self-harm risk)
accommodated on the bottom floor. The Governor indicated that the design of the
House made it difficult to supervise.  When the block was designed in the 70’s
the intention was that prisoners would prepare and eat their food in a communal
kitchen and dinning room.  Members noted that because those entering prison
nowadays were less stable, this regime would be impracticable.  Prisoners did
have access to a sitting/dining room which they decorated to their taste, within
reason.

25. There were no integral sanitation facilities.  Rooms had a contact panel; this
allowed prisoners to have voice contact with an officer if they wished to have
access to toilet facilities.  In these circumstances the doors would be opened
remotely, the prisoner would have 12 minutes to get back to their room before the
door was locked automatically.  In the interests of safety any “at risk” prisoner
would be escorted by officers.

26. Members saw a safe cell in the Care Unit.  This was simply a room with no
furniture, except a mattress.  Women that were at high risk and could potentially
harm themselves were housed there until stabilised enough to return to normal
accommodation.  Women would receive one-to-one attention in these
circumstances.  It was noted that this was very labour intensive.  The Governor
commented that in some cases these women should not be in prison, but cared
for by specialists.

Workshops and Activities

27. Both groups were shown to the blocks housing the workshops, where they
observed the craft workshop.  This was in a large open room where up to 12
women were drawing pictures, which they would probably give to their children.
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A wide range of arts and crafts were displayed on the walls and ceiling.  Pop
music was playing on a stereo in the corner.  The Craft Instructor (a prison
officer) explained that attendance was from 8-10 am daily, on a voluntary basis
with no pay.  Women from the young care unit were not put in the same class as
convicted adults.  The Craft Instructor had been awarded the Butler Trust award
for outstanding service.  Members of the 1st group then spoke with some of the
women on a one-to-one basis.  All the women in this class were mothers and the
average age was 22.

28. The Groups were then taken to the workshop for contracts’ production, where
there was a work party of remand prisoners.  On 25 May there were four women
working which were awaiting deportation.  Pop music was again playing.  They
were all sitting at worktops making up canteen packs, containing tea bags and
sugar sachets, which would then be sent to different prisons.  Each woman would
be paid 75p a shift, up to a maximum of £1.50 a day.  Cornton Vale was the only
establishment where those on remand were given the opportunity to work. They
worked from 8 am to 11.45 am and then 1.30 pm to 3.45 pm.  Members again
had the opportunity to speak with prisoners on a one-to-one basis.  One prison
officer was supervising 2 convicted prisoners in quality control and production
control.

29. The groups then moved into the Soft Furnishings room, which was very much like
a small factory floor.  Music was again playing.  There were lots of sewing
machines being operated in the centre and at the side there was 2 mock rooms
(a nursery and a livingroom) showing the products which had been made.  There
was also a small “shop” at the end where women, staff and visitors could buy
(and order) soft furnishings such as personalised cushions, duvet covers and soft
toys.  These women worked from 8 am to 4 pm with a break for lunch and were
paid £5.40 to £9.40 a week.

30. There were two officers supervising the group, including the officer carrying out
risk assessments.  These assessments, as part of the sentence management
process, were taking place in one corner of the workshop.  In the first week
appointments would be made for the women with Turnaround, the chaplain and a
housing officer.  Once assessment was complete, they would be placed on a
work programme according to their category and their health.  If they like their job
they can keep working on the same programme for the rest of their sentence.
However, if they didn’t they must work for at least 12 weeks in the same job
before they can request a transfer.  To transfer they must apply for a job and
attend an interview.

31. The prison had secured millennium lottery funding for a mother and baby garden.
This work was ongoing.   Music therapy and pet therapy was also available.

32. Members of the 1st group were then shown round the Education Centre, where
classes were provided by staff from Motherwell College, with the opportunity to
take Scottish Vocational Qualifications.  Full-time education is not available at the
prison.  Members went into a computer class where 4 or 5 computers were being
used, although there were over 12 in the room.  Members again had the
opportunity to talk to the prisoners.  One long-term prisoner was carrying out
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administrative tasks on the computer, such as making up class lists for
workshops for the prison.  Members of both groups briefly saw a cookery class.
The 2nd group also quickly called in on the hairdressing class.

Chapel

33. There were currently 2 chaplains looking after the spiritual needs of the prison
population.  The churches represented were Roman Catholic and Church of
Scotland.  The Governor indicated to the group that there was also an Ethnic
Minority Liaison Officer on hand.  At the time of the visit the chaplains were
undertaking pastoral work so members were not able to discuss the detail of their
work.

Staff Training

34. The Staff Training Resource Centre was also located within the Chapel.  The
chapel hall was being used that day to hold a staff training course, provided by
Family Forum.  This course focussed on the role of the Contact Development
Officer and development of the Family Contact Officer job description.  Members
noted that there was a wide range of prison visits provided for at Cornton Vale,
such as, ordinary, special, mother and child, family bonding and agents and
social work visits.  Thursday afternoons were dedicated to staff training. This was
understood to encourage individuals to devote time to their development needs.
Staff could use the Training Resource Centre to undertake personal development
training or job related training for instance in control and restraint techniques.

Gymnasium

35. The Gymnasium took the form of an average school games hall, with a wooden
sprung floor and a stage.  The cardiovascular equipment was located on the
stage.  This area tended to be far more popular with the women than the games
area, in clear difference to men’s prisons.   The Governor mentioned to the
group that she would like to turn the gymnasium into a communal dining area, as
this encouraged social skills, with a view to retaining the cardiovascular
equipment but relocating it elsewhere within the establishment.  Cornton Vale
currently had 2 Physical Education Instructors although at the time of visiting they
were down in compliment as 1 instructor was on long-term sick leave.

Library

36. The library had only re-opened the week before the visit, having been re-
organised.  One of the Category C inmates, who had worked there for the past
month, told members that the library already had 35 borrowers.  She went on to
say that reading material was classified into fiction, non-fiction etc. and that any
requests received for a specific book or type of book could be searched for using
the electronically held catalogue.  There were also 2 computers which could be
booked by prisoners for a set period of time to play computer games.  The
computers did not have internet access as this was seen as a security risk.
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Laundry and Kitchen

37. Members of the 2nd group briefly visited the laundry.  It was understood that the
laundry facilities had been dramatically transformed by the upgraded and that
between 8 to 10 women worked there.  Prisoners were allowed to have their
personal laundry washed as often as they liked.  A visit to the kitchen was not
recommended as members would have to wear special clothing for hygiene
purposes and that time was running short.

Ross House

38. Both groups were taken to the newly reconstructed Ross House, (at a cost of
£1.8m) which opened in January, housing women on remand who were still to be
tried or sentenced.  This building was of marked contrast to the other blocks, with
wooden flooring and more natural lighting and had been designed by the staff.
The Acting Residential Manager showed members round.  On entry to the block,
members came into a large open space where the officers’ desk was situated in a
central position against a wall, looking directly across to the cells, which were on
two floors, all of which could be seen from the desk.  Near the entrance to the
block, members passed the wall (which was made up of large panes of glass,
with no bars), which looked out onto a garden area.  In choosing the materials to
be incorporated in the design, i.e. lots of glass, lack of bars, a high-risk strategy
had been adopted.  The Governor pointed out to the 1st Group that this was the
whole point of Ross House, to be different from the other blocks.

39. This House could accommodate 56 beds, 4 of these were segregation cells.
There were 1-3 women occupying each cell, which were relatively small,
including 1-3 beds (no bunk beds), a toilet, sink, couple of chairs, desk, kettle and
television.  Each cell had a spy hole and each had a speech unit, into which
women could communicate directly with the officers’ desk.  They could press an
alarm button, which lit up a light outside their cell and showed on a screen at the
officers’ desk.  If not responded to, a different coloured light appeared after a
short period of time.  There was also a system of “piped in music” into each cell.
Members of the 1st group spoke with a couple of women in a cell.  These women
looked in a worse physical state than those in the other blocks, as many had a
high drug dependency and were in a bad physical and mental state.

40. Each new inmate started out in a ground floor cell, for safety reasons, as these
cells were nearer to the officers’ desk.  Less vulnerable women were housed
upstairs with their cells on a landing with a six-foot high glass barrier looking out
to the officers’ desk.  There was a payphone, which could be used at any time.
At present there were 7 women on remand not able to be accommodated in Ross
House.   These inmates were being housed in Younger House.

41. The Governor explained that officers had taken a while to get used to the new
open style of Ross House.  Officers said that they were on their feet for a longer
period of time and described the shift as a harder for this reason.  Women were
locked up four times a day for a numbers check to be carried out.  Inmates on
remand do not require to work although some chose to do so.
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42. There was a dining room, with two dining sections separated by a servery in the
middle.  Women were deliberately not served their meals in their cells.  By
coming to the dining room, women could be monitored to ensure they ate and
also had the opportunity to socialise, obtain their tea ration and medication.
Often women on remand were malnourished and in a bad physical state.  This
system of catering helped them to recover quicker.

43. There were a couple of lounge areas, one noisy and one quiet room.  Members
of the 1st group were shown into a large lounge where about a dozen women sat
chatting and listening to music.  The 2nd group saw the quiet room, where one
woman was sitting reading.

44. Members were shown a cell for women who had to be separated from other
women, more because they were self-destructive than violent to other women.
Such women were observed on a 15-minute basis, 24 hours a day.  The cell was
sparce with no soft furnishings or furniture except a bed (bench) and bedding and
a toilet bowl.

General observations

45. As Cornton Vale was the only all female prison in Scotland, there were no real
opportunities to be moved, unlike male prisoners who would move to a lower
category prison as their sentence progressed.  As their sentences progressed,
the women moved “Houses” within Cornton Vale.  At Cornton Vale Category D
prisoners did not have access to the same freedoms enjoyed by those at open
prisons.  The argument presented against establishing an all female open prison
is that women prisoners only make up 3% of the total prison population.

46. At present, 61% of prison officers were female and 39% male at Cornton Vale.
The Governor indicating to both groups that she wished there to be more female
officers for the establishment.  With the closure of some establishments, officers
(many being male) had been moved and allocated to prisons.  One officer in
Bruce House said that he was acting up because there was no opportunity to
progress to a permanent post at a higher level within the prison service.

Presentation by the Governor

47. On both days, members went back to the administration block where the
Governor gave them a presentation over lunch.   The presentation covered the
prison mission statement, external pressures on the establishment, the
population profile, healthcare provision and issues and the Governor’s “wish list”
for the future and finally the vision for Cornton Vale (copy of the OHP’s attached).

Note by the Clerks 19 June 2001
















