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JUSTICE 2 COMMITTEE

AGENDA

15th Meeting, 2001 (Session 1)

Wednesday 23 May 2001

The Committee will meet at 9.45 am in Committee Room 4, Committee Chambers,
George IV Bridge, Edinburgh.

1. Women’s Offending: The Committee will take evidence from—

Carol-Ann Soones, Project Worker, Sharon Rush and Maxine McKenna,
Turnaround;

Liz Taylor and Jim Scott, the Association of Visiting Committees for Scottish
Penal Establishments;

Liz Curran, Partnership Manager, Anne Hamilton, Senior Policy Officer, and
Ria Din, Intervention Team Leader, Routes Out of Prostitution.

2. Petition: The Committee will consider written evidence on petition PE306 by
Thomas Minogue on freemasonry and the judiciary from—

Sheriffs’ Association; and

Scottish Consumer Council.

3. Item in Private: The Committee will consider whether to discuss a revised draft
Stage 1 report on the International Criminal Court (Scotland) Bill in private at its
next meeting.



4. International Criminal Court (Scotland) Bill (in private): The Committee will
consider a draft Stage 1 report.

Gillian Baxendine
Clerk to the Committee, Tel 85054

********************

The following papers are attached for this meeting:

Item 1 – Women’s Offending

Note by the Clerk J2/01/15/1
(Attachments mentioned on note are for members only –
details of how to obtain copies of the relevant documents are
listed on the note)

Item 2 – Petition PE306

Note by the Clerk (petition and submissions from the Sheriffs’
Association and Scottish Consumer Council attached)

J2/01/15/2

Item 4 – ICC Billl

Draft Stage 1 report (PRIVATE PAPER) J2/01/15/3

Note by the Clerk  (PRIVATE PAPER) J2/01/15/4

Letter from the Deputy Minister for Justice of 17 May 01 J2/01/15/5

Papers for information circulated for the 15th meeting, 2001

Minutes of the 12th meeting, 2001 J2/01/12/M

Papers not circulated:

Item 4
Members may wish to refer to the Bill and accompanying documents which are
available at the following website:
http://www.scottish.parliament.uk/parl_bus/legis.html#25 or from the Document
Supply Centre.

http://www.scottish.parliament.uk/parl_bus/legis.html#25
http://www.scottish.parliament.uk/parl_bus/petitions/pe306.pdf
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JUSTICE 2 COMMITTEE

Women’s Offending

Note by the Clerk

Background

From the outset, the Justice and Home Affairs Committee took an interest in prisons
and indicated that women offenders was an area which should be further
investigated, when time allowed.

Last year, members of the then Justice and Home Affairs Committee were invited to
accompany the Chief Inspector of Prisons for Scotland on his inspection visit to HMP
and YOI Cornton Vale in May of this year.  A number of members of both Justice
Committees are accompanying Clive Fairweather on 25 and 28 May, when he and
his team conduct the inspection of Cornton Vale.

On 28 February 2001, the Justice 2 Committee agreed that a priority for further
investigation was women’s offending and the appropriateness of imprisonment and
alternatives to custody.  In advance of the visit, members thought it would be useful
to take evidence of the current issues of interest and/or concern from organisations
working with women offenders, in order to make best use of the visit to Cornton Vale.
After the visit to Cornton Vale, members will report back at a future Justice 2
Committee meeting.

On 23 May, the Committee will take evidence from the following organisations—

• Turnaround, based in Glasgow;
• Association of Visiting Committees for Scottish Penal Establishments;
• Routes Out of Prostitution, based in Glasgow.

The purpose of taking the evidence from Turnaround is to inform members of the
work of the organisation.  This should include a brief explanation of the history of the
organisation, information as to specific projects or work done with women offenders,
particularly in relation to drug and alcohol addiction.

Representatives of the Association of Visiting Committees will inform members of the
work of both the under 21s and over 21s Cornton Vale Visiting Committees.  This
should include information as to the frequency of visits to Cornton Vale, the
interaction with staff and offenders, and any changes (good or bad) which the
Committees have seen take place in Cornton Vale in recent years.

The Partnership Manager of Routes Out of Prostitution will inform members of the
work of the Partnership.  This should include a brief explanation of the history of the
organisation, its role in the Social Inclusion Partnership and specific projects or work
done with women offenders.



Each organisation has been asked if it has noticed any changes (good or bad) over
the past couple of years to the way in which women offenders are being dealt with by
the criminal justice system.  In addition, they have been asked if they have any
comments on alternatives to imprisonment for women and how the criminal justice
system might be improved to deal more effectively and appropriately with women
offenders.

After a short presentation from each organisation, members will have the opportunity
to ask questions.  The main issues regarding women’s offending appear to be the
following—

• Alcohol and Drug addictions – before going into prison, in prison and on release
• Pattern of crimes committed by women – prostitution, failure to pay television

licences, fine default
• Diversion from criminal justice system – treatment
• Sentencing of women offenders - alternatives to custody, drug courts
• State of women going into prison – on poverty line, victims of abuse,

psychological and psychiatric problems, suicide risks
• Children and family issues
• Rehabilitation - need for inter-agency support while in prison and on release –

employment and training opportunities.

The following documents are attached for background information (members only) —

• Newspapers articles – April 2001
• SPICe paper circulated as a private note for Committee meeting on 28 February

2001
• The Interagency Forum on Women’s Offending – Second year report January

2001 and related Press Release of 7 February – available by contacting the
Scottish Executive on 0131 244 5356.
The Forum was wound up in December 2000, with the establishment of the
Ministerial Group on Women’s Offending, chaired by Iain Gray, Deputy Minister
for Justice.

• Extract of the Official Report of the meeting of the Justice and Home Affairs
Committee on 6 March 2000, when Kate Donegan, Governor of Cornton Vale,
gave evidence – available at
http://www.scottish.parliament.uk/official_report/cttee/just-00/ju00-1001.htm

• HM Prisons Inspectorate Intermediate Inspection report of HMP & YOI Cornton
Vale January 2000 – last full inspection 1996. – available at
http://www.scotland.gov.uk/hmip/int_insp/corn-00.asp

• “Women Offenders – a Safer Way” – A review of community disposals and the
use of custody for women offenders in Scotland – Social Work Services and
Prisons Inspectorates for Scotland, Scottish Office, 1998 – available at
http://www.scotland.gov.uk/library/documents5/off-01.htm

18 May 2001 Clerk to the Committee
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JUSTICE 2 COMMITTEE

Petition PE306 by Thomas Minogue

Note by the Clerk

Background

This petition (attached) calls for the Scottish Parliament to oblige/request that all
existing members of the judiciary declare whether or not they are Freemasons and
oblige all new members of the judiciary to state whether they have any relevant
interest in or membership of organisations such as Freemasons.

The Public Petitions Committee (PPC) considered the petition at its meeting on 19
December 2000, and agreed to seek views from the Scottish Executive and obtain
information on the current situation, both in Scotland and England and Wales.

The current situation in England and Wales is that the Lord Chancellor has instructed
that all new applicants for posts in the judiciary must indicate whether they are
Freemasons. Serving members have also been asked to declare, on a voluntary
basis, their links with freemasonry. However, there is no ‘register’ of membership
and the information held in the Lord Chancellors Department is not open to public
inspection.

In a letter to the PPC of 9 February, the Minister for Justice stated there is no
requirement on the judiciary in Scotland to declare membership of the Freemasons.
The Minister does not see the need for any action on the issues raised in the petition
and, apart from Mr Minogue, he is not aware of any other representations on the
issue from court users.

The PPC considered the petition again at its meeting on 13 March 2001, where it
referred the petition to the Justice Committees.

Mr Minogue is concerned that since Freemasons are able to secretly communicate
between one-another, in a courtroom where a ‘brother’ is sitting before a judge who
holds links with the Freemasons, there may be a conflict of interests. Mr Minogue
believes that a judge who has membership to an organisation such as the
freemasons may prejudice against a non-freemason in court, in contravention of the
judicial oath, and that this oath may even be superseded by the masonic one.

The PPC received submissions from Martin McGibbon, the Grand Secretary of the
Freemasons in Scotland.  As well as explaining the oaths taken by freemasons,
amongst other comments, Mr McGibbon rejected allegations made by the petitioner,
that situations have occurred where a judge has acted improperly as a result of
being a Freemason.

The Justice 2 Committee considered the petition and above submissions at its
meeting on 24 April, and agreed to invite written comments from the Scottish



Consumer Council and the Sheriffs’ Association on the issues raised in the petition.
The responses are attached.

The Sheriffs’ Association agreed with the Minister for Justice that “there is no need
for an initiative in this area” and stated that “Thomas Minogue is the only person who
has raised this issue in court.”  The Association also agreed with the views of Sheriff
McColl, who presided over Mr Minogue’s case.  In her judgement, she wrote that the
judicial oath together with the ethical duty to disclose any interest which might be
perceived objectively to disqualify her from hearing a trial impartially, were sufficient
guarantee to satisfy Article 6 of the European Convention on Human Rights.

The Scottish Consumer Council (SCC) indicated it had no evidence that “court users
have been treated unfairly in specific instances as a result of the judge or sheriff’s
membership of the freemasons.”  However, they stated that “some have the
perception that a judge’s membership of the freemasons could be prejudicial.”

The SCC pointed out that the petition raises a wider issue of declaration of interests
in public appointments generally.  Interests, other than freemasonry, could equally
be seen to prejudice impartiality and the SCC proposes that regard should be had to
the consultation being undertaken by the Executive and the Convention of Scottish
Local Authorities (COSLA) on draft codes of conduct for public bodies and
councillors.

The codes will be part of the new ethical framework under the Ethical Standards in
Public Life etc. (Scotland) Act 2000 (asp 7).  Members of devolved public bodies will
be required to register financial interests and relevant non-financial interests, such as
membership of clubs.  The SCC believes the judiciary should be required to declare
similar interests and that these should be published in a public register.  The SCC
does not believe the approach by the Lord Chancellor’s Department in England and
Wales would be sufficient to ensure openness and accountability.

The Committee should be aware that the Local Government Committee submitted a
response to the above consultation, having taken evidence from a range of
organisations.  The consultation process ended on 18 April and both codes will be
considered by Ministers, before being put to the Parliament for approval.

Procedure

The Standing Orders of the Scottish Parliament make clear that, where the Public
Petitions Committee refers a petition to another Committee, it is for that Committee
then to take “such action as they consider appropriate” (Rule 15.6.2(a)).

Options

In view of the responses received and other evidence submitted to the Committee,
the Committee might wish to—
• note the responses and agree to take no further action; or
• write to the Minister for Justice (copied to the Minister for Local Government)

asking him to consider whether the judiciary should be required to declare



interests in the same way members of public bodies will be required to do so;
and/or

• write to the Minister for Justice recommending voluntary, or compulsory
declaration of membership of the Freemasons be further considered, as part of
judicial appointment reforms.

18 May 2001 Clerk to the Committee
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JUSTICE 2 COMMITTEE

International Criminal Court (Scotland) Bill

Letter from the Deputy Minister for Justice

I am pleased to provide for the Justice 2 Committee further details with regard to
some of the issues which came up at the meeting of 15 May, and on which they
requested clarification.

I hope that this information will be helpful to the Committee in their consideration of
the general principles of the Bill.

IAIN GRAY

17 May 2001

JUSTICE 2 COMMITTEE 15 MAY

Private prosecutions

The position with regard to private prosecutions under the ICC legislation would be
exactly the same as it is in similar domestic proceedings in Scotland. Although
private prosecutions are possible in Scottish criminal procedure, they are virtually
unknown.  In fact, there were only 3 such prosecutions in the 20th century, 2 of
which were before the First World War.    An individual requires to petition the court
in order to bring a private prosecution and the Lord Advocate will be party at any
hearing on that petition.  The Lord Advocate’s consent is inherent in the system as it
stands, accordingly, there is no need to specify it in the ICC Bill.  It should also be
noted that in previous statutes which have required the consent of the Attorney
General, a Scottish counterpart has not been provided for.

Elements of Crimes

Provision is made in section 9(2) of the ICC (S) Bill for the court to take into account
any relevant Elements of Crimes.  The Elements of Crimes are then defined in
section 27 of the Bill as those which are to be set out in regulations made under
section 50(3) of the International Criminal Court Act 2001 (the UK Act). Section 79 of
the UK Act applies section 50(3) to Scotland.  Section 50(3) specifies that these
regulations are to be made by statutory instrument which is to be laid before the
Westminster Parliament.  The Elements set out in these regulations, when they have
undergone the necessary Parliamentary procedure, would then be taken account of
in courts throughout the United Kingdom.

Consultation in Scotland

The consultation list has already been forwarded to the Committee, but for ease of
reference it is also appended to this document.



Law Society of Scotland – written submission

Section 2/Section 7

The Law Society have argued, that with respect to conduct ancillary to genocide, the
administration of justice can be frustrated in ways other than already provided for in
the Bill.  They then go on to specify the crime of defeating or attempting to defeat the
ends of justice.  Although their proposal is at the outer limits of what could
reasonably be regarded as conduct ancillary to genocide, the matter is being given
further consideration.

Section 4

With regard to offences in relation to the ICC the Law Society have questioned
whether it is appropriate to refer to the Court of Session, on grounds that it has no
jurisdiction over criminal cases.  While it is, of course, correct that the Court of
Session does not have jurisdiction over criminal cases, it is also the case that not all
proceedings taken in Part 2 of the Bill will be raised in the criminal courts.  For
example, applications for a freezing order under section 20 will be made to the Court
of Session, and it is therefore appropriate to make reference to that Court in section
4.

We are giving further consideration to whether to include the Prevention of
Corruption legislation in the list of offences against the administration of justice.

Assistance – general

The suggestion that all communications between the authorities and the individual
should be in a language which the accused understands goes further than is
required by existing Scots law, by ECHR or by the Rome Statute and risks placing
practical difficulties in the way of the process of assisting the ICC.  For example, the
police may need to act urgently in a particular case and the relevant translation
services may not be immediately available.  If a language difficulty in Scotland
causes prejudice to the trial of the accused, the ICC will be able to reflect that by
excluding any affected evidence.  The Rome Statute and the draft rules of procedure
and evidence set out to provide a comprehensive statement of the protections
necessary for the person accused in ICC proceedings.  Where we have an
international obligation to give co-operation to the ICC then it is our view that we
should do this in line with the requirements of the Rome Statute, unless additional
measures are necessary to bring provision in line with domestic arrangements.  The
Bill as it currently stands with regard to this matter is consistent both with domestic
law and our obligations under the Rome Statute.

The Role of the Lord Advocate

Part 2 of the Bill contains provisions which are intended to ensure that the Scottish
Ministers can comply with any request from the ICC for assistance in its investigation
and prosecution of crime.  The Bill confers those functions on the Scottish Ministers.



The Law Society take the view that the functions relate to the investigation and
prosecution of crime and the direction of the prosecution authority in fulfilling these
obligations, and therefore that it follows that these functions should be discharged
solely by the Lord Advocate.  They conclude that it should be made clear on the face
of the Bill that these functions are to be discharged by the Lord Advocate.

The Law Society cite the Criminal Justice (International Co-operation) Act 1990 as
an example where certain functions concerning the provision of assistance to other
countries in the investigation and prosecution of crime are expressly conferred on
the Lord Advocate.  It is suggested that the different terminology in this Bill might
lead to confusion and uncertainty as to which authority is to exercise the functions.
The Executive’s response is that the 1990 Act is a pre-devolutionary enactment and
it cannot be assumed that it is an appropriate statutory model.  It is necessary to
consider the matter in the context of the Scotland Act.

The Law Society’s argument proceeds upon the basis that Part 2 of the Bill contains
functions which it is suggested are necessarily exercisable only by the Lord
Advocate.  In order to respond to this point it is necessary to consider the Lord
Advocate’s constitutional position established by the Scotland Act.  The Lord
Advocate has certain exclusive functions as head of the system of criminal
prosecution and investigation of deaths in Scotland and has by virtue of section
48(5) of the Scotland Act individual responsibility for decisions in connection with
these matters.  This is in contrast to the general collective responsibility of the
Scottish Ministers in relation to the exercise of functions by members of the Scottish
Executive (section 52(4). His decisions are to be taken independently and he is
protected from answering questions in Parliament if he considers that it would
prejudice criminal proceedings in a particular case (section 27(3)).  However, in the
context of this Bill the functions to be exercised are for the purpose of ensuring that
the Scottish Ministers discharge their international obligations to provide assistance
to the ICC.  These functions are not considered to be functions which comprise
functions that the Lord Advocate would take in his capacity as head of the systems
of criminal prosecution and investigation of deaths in Scotland.

The Executive is of the view that it is appropriate for Part 2 of the Bill to confer
functions collectively on the Scottish Ministers.  That is the correct approach as
intended by section 52(1) of the Scotland Act.   In terms of section 52(3) of the
Scotland Act statutory functions may be exercised by any member of the Scottish
Executive. It is a matter for the First Minister to decide which Minister ought to
exercise statutory functions.  For those reasons the Executive take the view that it is
not appropriate on the face of the Bill to identify which Minister will be responsible for
discharging any of the functions set out in the Bill.

Section 12

The Law Society have questioned the provisions in this section with regard to
consent to questioning being given by an appropriate person, where it is
inappropriate for the individual concerned to give such consent because of physical
or mental condition or youth.  However, the fairness or otherwise of the interview
goes to admissibility of evidence and that is a matter for determination by the ICC
Trial Chamber, on the basis of a psychological assessment of the accused if need



be.  The matter of recording in writing the fact that the person has been informed of
his/her rights (subsection 5) is being given further consideration.

Section 14

The Law Society question the purpose of section 14 and have requested
clarification. This provision is a direct equivalent to section 4 of the Criminal Justice
(International Co-operation) Act 1990.  Section 14 makes additional provisions in
relation to proceedings under section 13.  Section 13 makes it clear that the
evidence which is being taken is following a request from the ICC for assistance in
the taking or production of evidence.  Once the evidence has been collected it is for
the ICC to determine what use it may be put to thereafter, but it is clear that this is a
stage in investigation, not in trial.  The closest analogy in domestic Scots law is
precognition on oath.  However, it is not necessary to state this on the face of the
Bill.

Section 19

The Law Society question why there is no equivalent provision in the Bill to section
18(4) of the Proceeds of Crime (Scotland) Act 1995, which provides that in
considering whether or not to make an order under the section the sheriff requires to
be satisfied that there are reasonable grounds for believing that it is in the public
interest that material should be produced or that access should be given.

However, where a request has been received from the ICC and has been given full
consideration under ICC procedures, the public interest test is regarded as
automatically satisfied.  To have the public interest test further reviewed under
domestic procedure might prejudice full co-operation with the ICC; the Rome Statute
does not contemplate Scottish judges reviewing decisions taken in their Chambers.
If such a step were to be taken the competent court would require to have before it
all the evidence held by the ICC prosecutor and would this would set a higher hurdle
than appears elsewhere.

ICC CONSULTATION LIST – SCOTLAND

Dr Mark Imber, University of St Andrews
Professor Christopher Gane, University of Aberdeen
Professor Alan Miller, Human Rights Law Consultancy
Law Society of Scotland
Scottish Parliament Information Centre
Mr Des Brown, MP
Mr Brian Dempsey, SCOLAG
Professor Alan Miller, Glasgow Graduate School of Law
Mr Stuart Pringle, 12 Kings Cramond, Edinburgh
Scottish Human Rights Centre
Mr Robert Brown, MSP
Faculty of Advocates
Ms Margaret Jamieson MSP, Parliamentary Advice Centre
Amnesty International Scotland



The Right Hon Lord Rodger of Earlsferry, Lord President’s Private Office
Mr David Stewart, Hayweight House, Edinburgh
Sheriff Principal C G B Nicholson QC, 27 Chambers Street, Edinburgh
Mr Mark Mackarel, University of Dundee
Ms Roseanna Cunningham, MP MSP


