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J2/01/9/1
JUSTICE 2 COMMITTEE

INTERNATIONAL CRIMINAL COURT (SCOTLAND) BILL

NOTE BY THE CLERK

Background

1. The International Criminal Court (Scotland) Bill (ICC) was introduced in
Parliament on 4 April.  At its meeting on 28 March the Committee considered its
approach to the Bill and agreed to write to a number of individuals and
organisations, as well as issuing a general call for written evidence.

2. The Committee took preliminary evidence from the Scottish Executive at its
meeting on 24 April.  The issues highlighted by Committee members during that
session were:

• Judges (appointment, disqualification and impartiality)
• Impact of the Bill on existing Scottish law (statute and common law)
• Parity between the different legal systems ratifying the Rome Statute
• the status of an accused person already prosecuted under Scots Law
• Disputes over jurisdiction
• Process of determination of a State being unwilling or unable genuinely to

investigate and prosecute a crime
• Monitoring generally and monitoring of states interpretations of the definitions

in the Bill
• Anticipated workload of the ICC

Written Evidence

3. To date we have received seven submissions, three of which were in response to
the general call for written evidence.  These latter submissions are from the
Medical Foundation for Care of Victims of Torture, Physicians for Human Rights
and the Bar Human Rights Association.  The issues raised in the submissions are
summarised below:

Amnesty International UK

• general support for the Bill
• want people present in the UK to come within the remit of ICC – not just those

resident
• section 5 – wish heavy criminal responsibility to fall on other superiors and not

just commanders
• issue of this Bill not including draft Element of Crimes unlike the Westminster

Bill
• asks why co-operation with ICC is just discretionary and not obligatory?
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• want a Scottish Crimes Against Humanity Trust to be established by the Bill

Dr Iain Scobbie
• article 26 of the Rome Statute – age at which you can be prosecuted will be

18, whereas much lower in Scotland
• private prosecutions – Westminster Bill precludes this but this Bill does not
• principle that there should be no crime without law – article 22.2 – Rome

Statute possible conflict with Scots law
• wants universal jurisdiction – i.e. not just those resident in Scotland to be

subject to prosecution

Law Society of Scotland

• supports general principles of Bill
• section 7 - ancillary offences not comprehensive
• section 4 (1) – questions referral of cases to Court of Session, which is a civil

and not a criminal court
• section 4 (2) – more statutory offences should be included here
• Part 2 should specify all communication to be in language individual

understands
• discharge of functions regarding investigation and prosecution of crime should

be by Lord Advocate alone and not the Scottish Ministers
• section 12 – questions appropriateness of consent to an interview being given

by a person on behalf of the person to be interviewed
• section 14 – questions purpose of this section
• section 19 – reference should be made in paragraph 2 of schedule 5 to oblige

sheriff to have reasonable grounds for believing production or access to
material is in public interest

Scottish Human Rights Centre

• welcomes introduction of the Bill
• concerned that the jurisdiction of the Bill only extends to UK national or

residence  and does not  provide universal jurisdiction
• disappointed that provision for the UN Trust Fund and Victims was not

included
• state/diplomatic immunity should not apply

Medical Foundation for Care of Victims of Torture

• welcomes Bill – especially incorporation of articles 6, 7 and 8(2)
• greatest concern with lack of universal jurisdiction – concern that Scotland will

be a safe haven for those who have committed ICC crimes
• Bill is silent on UN Trust Fund for Victims – there is a long term need for

rehabilitation of survivors of torture
• Bill makes no reference to state or diplomatic immunity – be embarrassing for

Scotland if it were to be a safe haven for those who take advantage of
immunities than remain intact in Scotland
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• lower and middle ranking officers should be brought to justice as well as
commanders

Physicians for Human Rights UK

• main concern that Bill fails to provide universal jurisdiction – considerable
implications – Scotland could become a safe haven as other countries are
ensuring universal jurisdiction

Bar Human Rights Association (mainly concerned with Westminster Bill)

• concern that Bill no universal jurisdiction

We are expecting some further submissions; these will be circulated to members as
soon as received.

Oral Evidence

4. The Committee needs to decide, after consideration of the written submissions,
which individuals and organisations it wants to invite to give oral evidence. The
Committee will have to bear in mind that as the Executive has indicated that they
would like to hold the Stage 1 debate for the Bill on 14 June the timetable for
producing and considering the draft report is constrained.  Realistically, to meet
this timetable there will only be time for a single evidence taking session.  This in
itself limits the number of witnesses that can appear before the Committee. The
evidence taking session can be accommodated at the Committee’s next meeting
on the 9 May.   Prospective witnesses have been advised that they may be called
to give evidence on this date and also 15 May.  The Committee may wish to
consider whether it is necessary to invite the Minister to give evidence.

5. The Committee needs to consider whether one evidence taking session is
sufficient for the committee to scrutinise the issues raised.   If on balance it is
decided that one session is not adequate this can be pursued with the Bureau.

The Committee is asked to consider:

- the individuals and organisations to be invited to give oral
evidence; and

- the number of evidence taking sessions required.

Additional Information

6. The Rome Statute of the International Criminal Court can be found at
http://www1.umn.edu/humanrts/instree/Rome_Statute_ICC/Rome_ICC_toc.html

27 April 2001 Clerk to the Committee
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Submission to the Justice 2 Committee of the Scottish Parliament

The International Criminal Court (Scotland) Bill

Amnesty International UK

25 April 2001

Summary

Amnesty International UK believes that the Scottish Parliament should
support the International Criminal Court (Scotland) Bill. However, the
organisation suggests that the Bill would benefit from important amendments
and scrutiny (paragraphs 1-9). In particular Amnesty International
recommends that

A. the Scottish Parliament amend sections 1, 2 and 4 (and, in consequence,
sections 6 and 27) to ensure that Scottish courts can prosecute any
person present in the UK who is suspected of ICC crimes, ancillary crimes
or offences in relation to the ICC (paragraphs 10-25);

B. section 5 must not be weakened and, if anything, might be strengthened to
ensure that the rule of criminal responsibility is as strict for superiors as it
is for commanders (paragraphs 26-32);

C. MSPs explore why the Scottish Executive has chosen to omit a provision
from the ICC (Scotland) Bill providing that until the Elements of Crimes are
adopted, the draft Elements of Crimes reported on 30th June 2000 may be
taken into account by courts (paragraph 36);

D. the Scottish Parliament amend section 9(3) by removing the reference to
reservations, which are not permitted under the Rome Statute (paragraph
37-39);

E. section 11(1) be amended to make clear that co-operation with the ICC is
obligatory rather than discretionary and includes co-operation with the
Prosecutor in any preliminary stages before an investigation is formally
launched (paragraphs 41-46);

F. the Bill be amended to establish a Scottish Crimes Against Humanity Trust
Fund. This would receive money obtained through enforcement in Scotland
of ICC orders for fines, forfeitures, etc. and to facilitate voluntary
contributions to the ICC Trust Fund from members of the public in the
United Kingdom. Scottish Ministers should be empowered to make
payments from the Scottish fund to the ICC fund, to victims and to their
families (paragraphs 47-49).
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Submission to the Justice 2 Committee of the Scottish Parliament

The International Criminal Court (Scotland) Bill

Amnesty International UK

25 April 2001

Introduction

1. Amnesty International UK welcomes the introduction of the International
Criminal Court (Scotland) Bill (“the Bill”). The seriousness of the crimes
set out in the Rome Statute establishing the International Criminal Court
(ICC) can scarcely be overstated. As the Rome Statute’s Preamble
states, genocide, crimes against humanity and war crimes are "the most
serious crimes of concern to the international community as a whole".

2. Paragraph 7 of the Policy Memorandum accompanying the Bill highlights
the ICC’s deterrent effect. One should also note that by attaching criminal
responsibility to individuals, the ICC may help to mitigate the tendency to
blame entire population groups for gross human rights violations, a factor
that can often stand in the way of reconciliation. By discovering and
exposing the truth behind serious crimes, the ICC will also help to ease
the suffering of victims and their families.

3. The ICC will not be an overnight, global panacea and the Rome Statute
contains a number of weaknesses that are the product of diplomatic
negotiations. It nevertheless represents one of the most important
developments in human rights in the last 50 years and international
support is widespread; 120 countries voted to accept the Rome Statute in
1998 (seven voted against) and 139 states have signed it. Amnesty
International UK accords the highest importance to the United Kingdom’s
ratification of the Rome Statute.

The role of the UK in the international justice system

4. The starting point for analysing legislation to implement the Rome Statute
is recognition that an effective international system of justice for the
repression of international crimes rests on three complementary
branches. Each must address the limitations of the others if the whole
system is to be effective.

5. First, states where crimes are committed have an obligation to bring
those responsible to justice, regardless of rank or position. This means
that governments should ensure that international crimes are offences
under domestic law.

6. Second, all other states have a responsibility to ensure that no person
suspected of such crimes can find a safe haven in their territories. Every
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state where a suspect is found should ensure that, if the individual is not
extradited to another country, it launches an investigation and, if there is
sufficient admissible evidence, a prosecution. As the Preamble to the
Rome Statute recalls “it is the duty of every State to exercise its criminal
jurisdiction over those responsible for international crimes”. This means
that governments should ensure that domestic courts are able to
prosecute such crimes no matter where or by whom they are committed.

7. Third, where no state is willing or able to fulfil its responsibilities, the ICC
may step in and exercise jurisdiction under the principle of
“complementarity” (as described in paragraph 7 of the Explanatory
Notes). Governments should therefore ensure that they and other
domestic authorities fully co-operate with the Court in the investigation,
apprehension and prosecution of suspects.

8. Amnesty International’s initial assessment of the International Criminal
Court (Scotland) Bill suggests that the Scottish criminal justice system will
be able to fulfil its obligations under the first of the branches described
above (in respect to crimes committed in Scotland or by UK nationals).
However, its responsibilities under the second branch can only be partly
met (because the Bill only provides Scottish courts with jurisdiction over
UK residents). With respect to the third branch, some reassurance might
usefully be sought to ensure that Scottish authorities understand their
mandatory obligation to co-operate with the ICC. Finally, the Bill could
usefully provide for a Scottish Crimes Against Humanity Trust Fund.

9. Amnesty International believes that the Scottish Parliament should
support the International Criminal Court (Scotland) Bill. However,
the organisation suggests that the Bill would benefit from important
amendments.

PART 1
OFFENCES

Sections 1, 2 and 4: Limited jurisdiction of Scottish courts over ICC
offences

10 Section 1 of the Bill makes it an offence under Scots law to commit
genocide, crimes against humanity or a war crimes where the act is
committed in Scotland or outwith the UK by a UK national or a UK
resident. In providing for domestic jurisdiction over UK residents, the Bill
represents a marked improvement over the legislation presented to the
House of Lords, which sought to limit jurisdiction to crimes committed in
the UK, by UK nationals or by persons subject to UK services’ jurisdiction.
This could have led to a situation in which the United Kingdom became a
safe haven for individuals accused of the worst crimes in the world.
However, the Government’s amendment, reproduced in the ICC
(Scotland) Bill, is still not satisfactory.
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11 Amnesty International believes that, at a minimum, the legislation should
apply to any person present in the UK (as opposed to resident). There are
three reasons for this.

12 First, individuals suspected of ICC crimes would be able to visit
Scotland and the rest of the United Kingdom with impunity. The
current wording of section 1(2)(b) could allow someone responsible for
ICC crimes to visit Scotland with impunity. Amnesty International believes
that unless domestic authorities act against any suspect found to be
present in this country, the UK will be failing its obligations to the
international community.

13 Second, the term “resident” is vague. As Michael Birnbaum QC has
demonstrated in a briefing paper for Westminster MPs, “resident”,
“residence” and “reside” are amongst the most difficult terms in domestic
law, with different meanings being applied in different Acts.1 Section 27(1)
of the Bill offers little help,

’United Kingdom resident’ means a person who is resident in
the United Kingdom”

Because the definition is so vague, courts will have to interpret this term.
In practice, given the severity of the crimes and sentences in the Bill,
courts are likely to opt for restrictive definitions of residence. This could
mean that suspects are entitled to make extended visits to Scotland,
staying for a sustained period of time.

14 Third, the legislation as drafted will lead to serious and damaging
anomalies. Consider the case of two individuals, one British and one of
another nationality, who were partners in a crime against humanity. The
Briton could be investigated, tried and jailed for his conduct. The foreign
national would be beyond Scots law, even if he were paying an extended
visit to his friend. Other anomalies would arise. Of two foreign nationals,
one might be responsible for acts of genocide, involving the deaths of
scores of people, whilst a second had committed a single, non-fatal act of
torture. Unless the legislation is amended, Scottish courts would only be
able to tackle the torture suspect because torture is a crime in the UK no
matter where or by whom it is committed.

15 Baroness Scotland responded to such fears in the House of Lords by
stating:

…we remain of the view that where the person has no ties
with this country, surrender to the ICC or extradition to
another state is the proper and most practical course. That
approach is based on a realistic appraisal of what our
criminal justice system, with its strong dependency on the
principle of territoriality, is organised to deliver. It is also in
line with the long-standing policy of this country not to take

                                                
1 Michael Birnbaum QC Residence and Universal Jurisdiction, a briefing paper provided for
MPs considering the International Criminal Court Bill.
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universal jurisdiction except as required by an international
agreement. We do not believe that the UK should unilaterally
take on the role of global prosecutor. Where a crime is
committed with no clear nexus to the UK, it must be for the
countries concerned to prosecute and for the ICC to step in if
they fail to do so. That is precisely the reason that we are
establishing the International Criminal Court.2

Examined closely, three arguments are present here, none of which hold
much water under careful scrutiny.

16 “…where the person has no ties with this country, surrender to the ICC or
extradition to another state is the proper and most practical course”. In
fact, it is not inevitable that the ICC would seek the surrender of a suspect
present in this country. The Rome Statute is the product of very
significant political compromises. One of these was limiting the ICC’s
jurisdiction to crimes committed on the territory of a state party or by a
national of a state party. Since the ICC will begin its work after 60 states
have ratified the Rome Statute, there will be a time when less than a third
of the world’s countries fall into the state party category. Moreover, even
where the ICC is able to exercise jurisdiction, it may not always choose
to, due to resource constraints and a likely strategy of focussing on the
leading criminals.

17 Extradition must not be assumed either. In the first place, no other state
may seek to extradite a suspect because of a failure of political will or the
absence of appropriate legislation. However, even when another country
is willing to act, extradition may be difficult or impossible. Michael
Birnbaum QC and Peter Carter QC have explained that although the
Westminster ICC legislation amends the list of extraditable offences
under the Extradition Act 1870, it does not amend the actual extradition
treaties agreed with other states.3 Each of these would have to be
renegotiated to include the ICC crimes. This might not be possible in a
number of cases. In addition, there may be sound public policy reasons
where the UK might not wish to extradite a suspect, including where the
individual might face the death penalty on conviction, might be subject to
torture or might face a sham or unfair trial.

18 In short, surrender to the ICC or extradition to another state may not be
either “the proper or most practical course”.

19 “…[our] approach is based on a realistic appraisal of what our criminal
justice system, with its strong dependency on the principle of territoriality,
is organised to deliver….” Provision for domestic courts to exercise
jurisdiction over individuals present in the UK or even wider jurisdiction is
already a feature in a significant number of Acts, including:

                                                
2 House of Lords Report 8 March 2001, cols. 418-419.
3 Michael Birnbaum QC and Peter Carter QC, The ICC Bill. Universal Jurisdiction for Courts in
England and Wales, paragraphs 15-19.
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• Piracy Acts of 1698 and 1837
• Slave Trade Act 1834
• Geneva Conventions Act 1957
• Internationally Protected Persons Act 1978
• Taking of Hostages Act 1982
• Criminal Justice Act 1988 (in relation to torture)
• Geneva Conventions (Amendment) Act 1995.

20 The Government and the Scottish Executive cannot therefore claim that
extending the jurisdictional terms of the ICC (Scotland) Bill would
represent a new departure for the UK. Furthermore, the investigation of
Szymon Serafinowicz and the successful prosecution of Anthony
Sawoniuk under the War Crimes Act 1991 demonstrate that although the
practical challenges of investigating such crimes are significant, they are
not insurmountable, even at a distance of half a century. Moreover,
domestic courts are already venues for a wide range of complex
commercial and civil transnational litigation.

21 “…[our view] is also in line with the long-standing policy of this country not
to take universal jurisdiction except as required by an international
agreement. We do not believe that the UK should unilaterally take on the
role of global prosecutor….” This is a weak argument that does not
engage with the merits of the case for universal jurisdiction, especially
given the gravity of the crimes in question.

22 Perhaps the more important point is that the Rome Statute does not
prevent individual states from exercising wider jurisdiction than that set
out for the ICC. If anything, the wording of the Preamble, which recalls
“that it is the duty of every State to exercise its criminal jurisdiction over
those responsible for international crimes” suggests that states should
indeed move in this direction. As Birnbaum and Carter suggest, “the lack
of universal jurisdiction in the Rome Statute provides a compelling reason
for individual state parties to adopt it as the basis of their domestic law.
The more states do so, the less the risk that a major offender may escape
justice through a jurisdictional loophole.”4

23 If the UK (or Scotland) were to adopt universal jurisdiction, it would not be
alone. Both Canada and New Zealand have, in their respective ICC Acts,
ensured that their courts can prosecute suspects present in their territory.
Amnesty International is not aware of any country that plans to exclude
universal jurisdiction from its ICC implementing legislation.

24 The arguments in support of extending jurisdiction over the offences set
out in section 1 apply in equal measure to the offences under section 2
(conduct ancillary to genocide, etc.) and section 4 (offences in relation to
the ICC).

                                                
4 Ibid. para. 3
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25 Amnesty International therefore recommends that the Scottish
Parliament amends sections 1, 2 and 4 (and, in consequence,
sections 6 and 27) to ensure that Scottish courts can prosecute any
person present in the UK who is suspected of ICC crimes, ancillary
crimes or offences in relation to the ICC.

Section 5: Responsibility of military commanders and other superiors

26. During consideration of the ICC Bill in Westminster, significant attention
has been paid to the principle of establishing the criminal responsibility of
commanders for the conduct of their subordinates. In the ICC (Scotland)
Bill, this is established under section 5, which closely reflects Article 28 of
the Rome Statute.

27. Some observers have implied that this is a new departure, with
dangerous implications for the ability of military commanders to do their
job in difficult and confused situations.

28. However, the principle of command responsibility has been firmly rooted
in law since the Nuremberg and Tokyo tribunals following World War
Two. The principle is also incorporated into Protocol I of the Geneva
Conventions (annexed to the Geneva Conventions (Amendment) Act
1995), as well as the Statutes of the Hague and Arusha international
tribunals for former Yugoslavia and Rwanda. It should be noted that both
Labour and Conservative governments have committed UK forces to
military action in the Balkans, where their conduct was (and remains)
subject to the jurisdiction of the Hague tribunal.

29. Some have argued that domestic legislation should adopt a weaker
standard than the Rome Statute by, for example, only attaching criminal
responsibility to a commander when he “wilfully disregarded” information
that his subordinates were committing genocide, war crimes or crimes
against humanity. Whilst such an approach might seem initially attractive,
it is ill-advised.

30. Firstly, it would weaken existing international law, which incorporates the
duty of officers to exercise discipline over subordinates and, to the best of
their abilities, maintain awareness of their conduct. Second, if a British
commander was suspected of failing to exercise command responsibility
over subordinates who had committed war crimes, adopting a weaker
standard in domestic legislation might mean that the ICC seeks his or her
surrender. This might occur because domestic authorities would be
unable to mount an investigation or prosecution of equal scope to the ICC
due to more limited legislation. To give proper effect to the principle of
complementarity, legislation needs to be at least equivalent to the Rome
Statute’s provisions.

31. However, whilst weakening section 5 would be ill-advised, there is a case
for strengthening it. Article 28 of the Rome Statute is quite weak, since it
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fails to ensure that the rule of criminal responsibility is as strict for
(civilian) superiors as it is for (military) commanders. Article 86(2) of
Protocol I to the Geneva Conventions, in contrast, makes no such
distinction. Nothing in the Rome Statute prevents states from adopting
stricter standards.

32. Amnesty International believes that section 5 must not be weakened
and, if anything, might be strengthened to ensure that the rule of
criminal responsibility is as strict for superiors as it is for
commanders.

Section 9: Taking into account the draft Elements of Crimes

33. Subsection (2) of section 9 states that

In interpreting and applying the provisions of the articles
mentioned in section 1(4) of this Act the court shall take
into account any relevant Elements of Crimes.

34. This differs from the corresponding clause in the Westminster Bill (Clause
50(2)(b)) which states that courts shall take into account

Until such time as Elements of Crimes are adopted … any
relevant Elements of Crimes contained in the report of the
Preparatory Commission for the International Criminal
Court adopted on 30th June 2000.

35. The difference might be important. The Elements of Crimes will not be
formally adopted until after 60 states have ratified the Rome Statute.
Clause 50(2)(b) of the Westminster Bill infers that a domestic prosecution
for ICC crimes may be possible before this happens. This is highly
desirable. It is unclear why a similar provision is absent from the ICC
(Scotland) Bill. If it is the case that the Scottish Executive does not intend
to give effect to the Bill until after the Elements of Crimes have been
formally adopted, this needs to be addressed. Amnesty International
believes that the ICC crimes should become offences throughout the
United Kingdom at the earliest opportunity. If, on the other hand, the
Executive does intend to give effect to the Bill’s provisions shortly after
enactment, it would be helpful to clarify that the draft Elements of Crimes
may assist Scottish courts in their deliberations.

36. Amnesty International recommends that MSPs explore why the
Scottish Executive has chosen to omit a provision from the ICC
(Scotland) Bill providing that until the Elements of Crimes are
formally adopted, the draft Elements of Crimes reported on 30th June
2000 may be taken into account by courts.

37. Subsection (3) of section 9 also merits the attention of the Scottish
Parliament. It states that

The articles mentioned in section 1(4) of the Act shall for
the purposes of this Part of this Act be construed subject to
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and in accordance with any relevant reservation or
declaration certified by Order in Council under Section
50(4) of the 2001 Act. (Emphasis added.)

38. However, the Rome Statute permits no reservations. The wording of this
subsection might therefore be misleading, in that it suggests that a
reservation is possible.

39. Amnesty International recommends that the Scottish Parliament
amend section 9(3) by removing the reference to reservations, which
are not permitted under the Rome Statute.

Grounds for excluding criminal responsibility

40. The Bill does not include any provisions concerning the grounds for
excluding criminal responsibility listed in Articles 31 (Grounds for
excluding criminal responsibility), 32 (Mistake of fact or law) or 33
(Superior orders and prescription of law) of the Rome Statute.  Of course,
if Scots law were stricter than the Rome Statute, this would pose a
problem only where differences would mean a denial of fundamental
principles of criminal law, such as omitting a defence of insanity. The
Foreign and Commonwealth Office informed Amnesty International that
“generally speaking, the defences available under our domestic law are
more restrictive than those under the Statute”.5 This is welcome
reassurance. However, if during the consideration of the Bill it is
discovered that any defences are less restrictive, the Bill should redress
the gap, whilst ensuring that there is no retreat from the prohibition of the
defence of superior orders and prescription of law, as incorporated into
Nuremberg and Tokyo charters and other international instruments
adopted over the past 50 years.

PART 2
ASSISTANCE

Section 11: Stating the obligation to co-operate with the ICC

41. Article 86 of the Rome Statute provides that “States Parties shall, in
accordance with this Statute, co-operate fully with the Court in its
investigation and prosecution of crimes within the jurisdiction of the Court”.
Section 11 of the Bill does not echo this mandatory language and is
considerably weaker. It simply provides that the powers conferred by Part
2 are “exercisable” for the purpose of providing the Court with assistance
and that nothing in this part should be read as preventing other
assistance.

                                                
5 Letter to Amnesty International UK from the Foreign and Commonwealth Office, 26 January
2001.
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42. The danger is that section 11 could send the wrong signal to Scottish
authorities by implying that assistance is discretionary. This danger is
offset to some extent by the following statement by the government:

“As the Explanatory Notes make clear, this Bill [i.e. the
Westminster Bill] is intended (together with the
corresponding Scottish legislation) to provide a legislative
basis, where one is required, for the UK to fulfil all its
obligations under the ICC Statute.  In accordance with
standard practice, where the Government can meet those
obligations fully without the need for new legislative
provision, no provision is made in this Bill.  The importance
of the obligations in question is fully recognised, and they
will of course, be implemented.”6  (Emphasis added).

43. However welcome this statement, it would be more effective in sending
the appropriate message to all authorities if it were reiterated on the face
of the ICC (Scotland) Bill. If this is not possible, the Executive should
repeat the statement in the Scottish Parliament.

44. A further ambiguity arising from section 11(1) might also be usefully
clarified.  This subsection states that the powers of Part 2 are exercisable
where

(a) an investigation has been initiated by the ICC; and

(b) the investigation and any proceedings out of it have
not been concluded.

45. However, the ICC Prosecutor may require co-operation in preliminary
stages before a formal investigation has been launched. It would be
helpful to clarify that Scottish authorities are obliged to co-operate at this
point.

46. Amnesty International recommends that section 11(1) be amended to
make clear that co-operation with the ICC is obligatory rather than
discretionary and includes co-operation with the Prosecutor in any
preliminary stages before an investigation is formally launched.

Failure to provide for a domestic Trust Fund (new Part and/or section
necessary)

47. Article 79 of the Rome Statute provides for the establishment of a Trust
Fund “for the benefit of victims of crimes within the jurisdiction of the
Court, and of the families of such victims”. The Government has stated
that “[a]ll money collected here through enforcement of ICC orders will be
automatically transferred to the ICC”.7 It has informed Amnesty
International that it does not believe it is necessary to make provision in

                                                
6 Foreign and Commonwealth Office International Criminal Court Bill, Report on the
Responses to the Draft Bill, January 2001 para. 35
7 ibid. para. 64.
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the Bill for voluntary contributions to the ICC Trust Fund, arguing that
“[a]ny such contributions can be passed to the ICC through normal
channels, in the same way as we have already contributed to the UN
Trust Fund to help less developed countries to participate in the ongoing
work of the ICC Preparatory Commission”.8

48. In Canada, Section 30 (1) of the ICC implementing legislation provides for
a national Crimes against Humanity Fund. Into this shall be paid

• “all money obtained through enforcement in Canada of orders of the
International Criminal Court for reparation or forfeiture or orders of that
Court imposing a fine”;

• all money received from the disposition of property which was forfeited as a
result of a crime within the Court’s jurisdiction; and

• “any money otherwise received as a donation to the Crimes against
Humanity Fund” (thereby facilitating voluntary contributions from members
of the public).

Section 30 (2) authorises the Attorney General of Canada to make payments
out of this fund to the ICC Trust Fund, to victims or to their families. This is a
useful example to follow and, in the absence of a similar provision in the
Westminster legislation, MSPs might wish to establish a Scottish fund (which
might usefully accept voluntary contributions from members of the public
throughout the United Kingdom).

49. Amnesty International recommends that the Scottish Parliament
amend the Bill to establish a Scottish Crimes Against Humanity Trust
Fund. This would receive money obtained through enforcement in
Scotland of ICC orders for fines, forfeitures, etc. and to facilitate
voluntary contributions to the ICC from members of the public in the
United Kingdom. Scottish Ministers should be empowered to make
payments to the ICC Trust Fund, to victims and to their families.

                                                
8 Letter from the Foreign and Commonwealth Office to Amnesty International UK.
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International Criminal Court (Scotland) Bill

Comments submitted by Dr Iain Scobbie, Reader in International Law
School of Law, University of Glasgow

My comments on the International Criminal Court (Scotland) Bill are confined to

those areas in which I can claim some expertise and principally concern jurisdictional

and substantive criminal aspects of the Bill.  I wish to address four issues:

i. the inclusion of Article 26 of the Statute of the International Criminal

Court;

ii. the question of private prosecution;

iii. the nullum crimen sine lege principle contained in Article 22 of the

Statute; and

iv. the question of universal jurisdiction, in particular in relation to non-

international armed conflicts.

i. Article 26 of the Statute of the International Criminal Court:

The aim of the International Criminal Court (Scotland) Bill is “to make provision for

offences under the law of Scotland corresponding to offences within the jurisdiction

of the International Criminal Court”.  Article 26 of the ICC Statute provides:

The Court shall have no jurisdiction over any person who was under the age

of 18 at the time of the alleged commission of a crime.

Effectively this provides for a radically different age for international criminal

prosecution as compared to Scots law.  Although the Children’s Hearing System

normally deals with delinquent children between the ages of eight and sixteen, there

thus remains a two year period when prosecution in Scotland would be competent

under the provisions of the Bill for the offences it defines, while this would be

incompetent before the International Criminal Court itself.   In this the Bill does not
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correspond to its aim to enact “offences within the jurisdiction of the International

Criminal Court”.  Accordingly, it might be worth considering whether those liable to its

application should follow the prescriptions of Article 26.

Along the same line of thought, only children under the age of eight cannot be

criminally responsible under Scots law.  The criminal prosecution of those between

the ages of eight and sixteen is still possible, albeit this requires the Lord Advocate’s

consent which one could expect to be forthcoming for serious offences.  This

introduces an incongruity with Schedule 1, Article 8(b)(xxvi) of the Bill which

identifies as a war crime:

Conscripting or enlisting children under the age of fifteen years into the

national armed forces or using them to participate actively in hostilities.

It seems odd to recognise this as a war crime and yet also provide, however

theoretically, for the prosecution of children coerced or admitted unlawfully into the

armed forces or into hostilities.  The question of child soldiers, and of their

prosecution for atrocities, is attracting much contemporary attention and the

Parliament might wish to consider carefully how it wishes to deal with this issue.

ii. The question of private prosecution:

Section 53(3) of the parallel Westminster International Criminal Court Bill provides

that prosecutions shall not be brought under its terms except “by or with the consent

of the Attorney General”.  The aim of this is to preclude private prosecutions.  There

is no similar exclusion regarding private prosecutions in Scotland.  Probably the

reason for this is that attempts at the private prosecution of criminal offences have

been very rare in Scotland, and almost invariably unsuccessful.  Anyone with a

special personal interest in an alleged offence who wants to bring private criminal

proceedings must apply to the Lord Advocate to obtain his concurrence in the

prosecution.  If the Lord Advocate  refuses his concurrence and also decides not to

prosecute himself, the individual concerned can complain to the High Court.  The
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High Court can then ask the Lord Advocate to show his reasons for refusal.

Although the Court will not lightly interfere with the Lord Advocate’s decision, it can

direct the Lord Advocate to concur in the private prosecution or authorise the

individual to proceed without it.  This is an exceptional, but possible, course.

Accordingly, in the absence of a statutory requirement restricting prosecutions to

those brought by or with the concurrence of the Lord Advocate, it appears that Scots

law on title to prosecute would – at least potentially – be more liberal than that

obtaining elsewhere in the UK.

iii. The nullum crimen sine lege  principle contained in Article 22 of the

Statute:

Article 22.2 of the ICC Statute provides:

The definition of a crime shall be strictly construed and shall not be extended

by analogy.  In case of ambiguity, the definition shall be interpreted in favour

of the person being investigated, prosecuted or convicted.

This Article is not included in Schedule 1 of the Bill, although it should be apparent

that it is not one of those provisions whose operation is expressly excluded by virtue

of section 1(6) of the Bill.  Further, section 9(1) of the Bill provides:

In determining whether an offence under this Part of the Act has been

committed the court shall apply the principles of the law of Scotland.

The question here is that of a potential conflict between the terms of Article 22.2 and

the characteristic methodology of Scots criminal courts and, if a conflict exists, how

best it might be eradicated or otherwise resolved.

At one extreme there is the declaratory power of the High Court, defined

judicially as being that:
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The genius of our [Scots] law rests on a principle diametrically opposite to that

of England: the Courts of criminal jurisdiction being authorised to punish

crimes without any positive enactment.

Ld JC Hope in Rachael Wright (1809)

Although the operation of the declaratory power should be precluded in relation to

the ICC offences as they have been statutorily enumerated and defined, one

authority argues that the  declaratory power is only the most evident feature of a

criminal law system characterised by flexibility:

the supposedly alien feature of ‘creation’ pervades the Scottish criminal law.

The law is dominated by a belief in the value of flexibility.  Akin to the actual

declaratory power we can point to the apparent acceptability of what has been

termed its de facto use.  There is also the manipulation of the terms of

existing, apparently fixed, definitions, or the open expansion of the existing

heads of crime to cover new situations.

L.Farmer ‘The genius of our law...’: criminal law and the Scottish legal tradition

55 Modern Law Review 25 (1992) at 28

For instance, this flexibility has been used in cases such as HMA v Khaliq (1984:

criminalisation of the sale of glue sniffing kits) and Stallard v HMA (1989:

competence of the charge of marital rape).

The issue here is to maintain a balance between the prohibition on analogical

extension of offences and the need to avoid undue rigidity.  The Article 22.2

prohibition should be interpreted narrowly, to prevent the punishment of conduct not

falling clearly within the ICC Statute definitions, as both the Yugoslav and Rwandan

international criminal tribunals have undoubtedly developed international criminal law

in matters such as the definition of crimes against humanity, the test for the

identification of groups in order to apply the Genocide Convention, and the scope of

the Geneva Conventions’ grave breaches regime.  This is inevitable as the

interpretation and application of any text necessarily adds further detail to the terms
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employed.  To abide by Article 22.2 however, Scots criminal courts should

apparently be more circumspect in the extent of their interpretation of the specified

offences.

iv. the question of universal jurisdiction:

As it stands, the Bill applies only to acts committed within Scotland, or outwith

Scotland by UK nationals or residents (section 1(2)) or those who subsequently

become resident in Scotland (section 6).  This is rather a restricted assertion of

jurisdiction as at least some of the crimes enumerated in the Bill attract universal

jurisdiction – that is, all States have the right to prosecute individuals for the

commission of certain criminal offences, regardless of the locus of the crime, the

nationality of the perpetrators, or the nationality of the victims.  For instance, under

the terms of the Geneva Conventions, all States parties to the Conventions have the

duty to seek out and prosecute individuals accused of committing grave breaches of

the Conventions during an international armed conflict.  This effectively amounts to

the conventional assertion of universal jurisdiction.  As noted above, the Yugoslav

and Rwandan tribunals have indicated that the grave breaches regime might be

extending, as a matter of customary international law, to encompass acts committed

during non-international, as well as international, armed conflicts.

The preamble to the Statute of the International Criminal Court, which set out

its founders’ aims, provides that these include the intention that:

the most serious crimes of concern to the international community as a whole

must not go unpunished and that their effective prosecution must be ensured

by taking measures at the national level and by enhancing international

cooperation

to put an end to impunity for the perpetrators of these crimes and thus to

contribute to the prevention of such crimes   and
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it is the duty of every State to exercise its criminal jurisdiction over those

responsible for international crimes.

These aims would justify the assertion by Scots courts of universal jurisdiction over

anyone accused of one of the crimes enumerated.

Further, there is also evidence that a customary rule is emerging which would

grant national courts universal jurisdiction over acts committed during non-

international conflicts.  In line with views expressed by the Yugoslavian and

Rwandan tribunals, some States have empowered their courts to prosecute acts

committed during non-international conflicts which would have counted as grave

breaches if done in an international conflict.  The first was Belgium in 1993: it has

since strengthened this legislation in 1999.  Other States following this path include

Spain, the Netherlands, Finland, and to an extent, the USA.  It must be conceded

that the Belgian legislation has been challenged before the International Court of

Justice by the Democratic Republic of the Congo as a consequence of an

international arrest warrant issued on 11 April 2000 by a Belgian investigating judge

against the then Congolese Minister of Foreign Affairs.  This arrest warrant sought

his provisional detention pending a request for extradition to Belgium for alleged

crimes constituting “serious violations of international humanitarian law”.  Congo has

complained that

under the very terms of the arrest warrant, the investigating judge claims

jurisdiction in respect of offences purportedly committed on the territory of the

Democratic Republic of the Congo by a national of that State, without any

allegation that the victims were of Belgian nationality or that these acts

constituted violations of the security or dignity of the Kingdom of Belgium.

The proceedings in this case are at a very early stage and the full extent of Congo’s

complaint and supporting arguments is not yet known.  It is possible, however, that

the complaint is restricted to the claim that the Belgian assertion of universal

jurisdiction is unlawful because it is not conditional on the presence of the accused
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on Belgian territory.  It should also be noted that, under this law, Belgium is currently

prosecuting four individuals accused of complicity in genocide in Rwanda.  As far as

I have been able to determine, Rwanda has not protested this assertion of universal

jurisdiction.

In sum, international law appears to be developing in favour of the assertion

of universal jurisdiction over international crimes committed during armed conflicts,

whether these are international or non-international.  The intention of the authors of

the ICC Statute aims at the suppression of these crimes using prosecution at both

the domestic and international levels.  It would be in accordance with this if the

Scottish Parliament were to assert universal jurisdiction over ICC crimes in the

legislation it enacts.



J2/01/9/4

0131 476 8203

0131 225 4243
Ms F Groves
Justice 2 Committee
Scottish Parliament
Edinburgh
EH99 1SP

LS/74/10/agk/eb

26 April, 2001

Dear Ms Groves

International Criminal Court (Scotland) Bill

The Criminal Law Committee of the Law Society of Scotland welcomes the
introduction of legislation to ratify the Rome Statute of the International
Criminal Court (ICC).  The 1998 Rome Statute demonstrates the growing
willingness of the International Community to transcend sovereignty in face of
crimes against humanity and the ICC will mark a move from a political to a
judicial approach in the enforcement of international humanitarian law.

The Committee supports the general principle of this Bill, and has confined
itself to commenting on the drafting of the Bill and to considering whether the
provisions in relation to jurisdiction and procedure are compatible with the
principles of Scots criminal law.

The Committee has the following comments to make:-

Section 2 - Conduct Ancillary to Genocide etc.

Section 2 creates two new offences in relation to conduct which is ancillary to
genocide, crimes against humanity and war crimes.  This section requires to be
read with Section 7 which provides the definition of an “ancillary offence” and
specifies the forms of secondary liability which can be penalised under the Bill.

Section 7(d) includes in the list of ancillary offences, the crimes of perverting
and attempting to pervert the course of justice.  These offences occur where
there has been an attempt to interfere with the criminal process, for example,
by providing false information to the investigating authorities.

The administration of justice can, however, be frustrated in other ways, such as
by assisting an accused person to escape from custody.  Conduct such as this
can be prosecuted by way of the distinct crime of defeating or attempting to
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defeat the ends of justice.  This separate offence should be included in Section
7.

Section 4 - Offences in Relation to the ICC

Section 4(1) states that a person who intentionally commits an offence referred
to in Article 70.1 may be dealt with as if he or she had committed a
corresponding offence under Scots law and that offence had been committed
in the High Court of Justiciary or the Court of Session.

The Committee questions the necessity of referring to the Court of Session (a
civil court) in this context.  The Court of Session has no jurisdiction over
criminal cases.  The link between offences against the administration of justice
committed in the High Court of Justiciary and those analogous offences
committed under the Bill is much more fluid.  The Committee suggests that in
the interests of clarity, the reference to the Court of Session in this section is
deleted.

Article 70.1 of the Treaty lists various offences against the administration of
justice and Section 4(2) of the Bill details the corresponding offences under
Scots law.  Article 70.1(d) and (f) refer to crimes which could, in the
Committee’s view, be prosecuted under the Prevention of Corruption
legislation.  If Section 4(2) is to be complete, the list should be amended to
include reference to these statutory offences.

Part 2 - Assistance

General

There are a number of provisions in Part 2 of the Bill which bring the suspect or
accused person into contact with the prosecution authorities or those acting on
behalf of the prosecution authorities in Scotland.  One of the fundamental
principles of the Bill is that those who are being subjected to its provisions are
treated with fairness at all times.  To this end, provision should be made in Part
2 for all communications between the authorities and the individual to be in a
language which the individual understands.  Article 55 of the Treaty makes
specific provision for this in relation to situations where the person is being
questioned.  However, in the Committee’s view similar provision should be
extended throughout Part 2 if the individual’s rights are to be meaningful.

The Role of the Lord Advocate

Part 2 of the Bill makes a number of provisions, requiring the Scottish Ministers
to assist and co-operate with the International Criminal Court, in the
investigation and prosecution of crimes within its jurisdiction.  These powers
allow Scottish Ministers to, inter alia, direct the Chief Constable of an area to
serve documents on a specified person (Section 15); to direct the procurator
fiscal to apply to the sheriff for a warrant authorising entry, search and seizure
(Section 16); and to direct an authorised person to apply for production orders
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or warrants in the course of an investigation into the proceeds of crime
(Section 19).

These functions relate to the investigation and prosecution of crime and to the
direction of the prosecution authorities in fulfilling these obligations.  As such,
these functions should , in the Committee’s view, be discharged solely by the
Lord Advocate.

Section 48 of the Scotland Act 1998 states that:

“Any decision of the Lord Advocate in his capacity as head
of the systems of criminal prosecution and investigation of
deaths in Scotland shall continue to be taken by him
independently of any other person”.

As currently drafted, the powers under Part 2 could be discharged by any
Scottish Minister.  To ensure transparency of approach and that the objective
independence of the Lord Advocate in carrying out these functions is
preserved, the Committee believes that references to the Scottish Ministers for
the purposes of this Part of the Bill should be replaced by references to the
Lord Advocate.

This follows the approach taken in the Criminal Justice (International Co-
operation) Act 1990 which was enacted to enable the UK to assist other
countries in relation to criminal proceedings and investigations.  It provides a
framework which allows the UK to serve overseas processes in the UK; to take
evidence in the UK for overseas purposes; and to authorise searches for
material relevant to overseas investigations.

In the Act it is the Lord Advocate who is specified as the authority responsible
for discharging certain functions.

To use different terminology in the context of legislation dealing with
international co-operation may lead to confusion from a practical perspective
and cast doubt as to whether specific functions are to be discharged by the
Justice Minister, for example, or by the Lord Advocate.

The Committee recommend that it is stated on the face of the Bill that these
functions are to be discharged by the Lord Advocate.

Section 12 - Questioning

Section 12 makes provision for the questioning of a person who is being
investigated or prosecuted by the ICC.  It is a requirement that the person
consents to the interview and such is the importance of obtaining that consent,
that once obtained it must be recorded in writing.

Section 12(4), however, enables an “appropriate person” to give consent on
behalf of the person who is to be interviewed, where it would be
“inappropriate” for the person concerned to act.  The Committee questions
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whether consent should be competently given by another in these
circumstances.  If it is “inappropriate” for the suspect or accused to consent to
the interview taking place, then it is difficult to envisage circumstances in which
that person could competently be questioned in relation to a criminal
investigation or prosecution.

If, however, it is thought that consent should be capable of being given on this
basis, then further protections should be prescribed to protect the rights of the
interviewee and ensure that he or she is being treated fairly.  Such protection
could come in the form of an appropriate adult scheme, whereby provision is
made for a legally qualified person to be present during the interview or
alternatively, further enquiry could be carried out to assess the capacity of the
individual concerned.

Section 12(5) states that the consent given should be recorded in writing.  In
the interests of protecting all those involved in the investigation process, the
Committee suggests that the fact that the person has been informed of his
rights should also be recorded in writing.

Section 14 - Taking or Production of Evidence: Further Provisions.

Section 14 is unclear as to its purpose.  Is it to facilitate the taking of
precognitions on oath on behalf of the ICC as part of the investigation process
or would it allow the national court to take evidence from witnesses for use in
the proceedings before the ICC.

Clarification would be welcomed as to the purpose of this section.

Section 19 - Investigation of Proceeds ICC Crime

Paragraph 2 of Schedule 5 specifies the conditions which must apply before
the judge shall make a production or access order.  It is noted that these
provisions are broadly similar to the provisions of Section 18 of the Proceeds
of Crime (Scotland) Act 1995 and Section 31 of the Criminal Law
Consolidation (Scotland) Act 1995.  However, the current drafting of Schedule
5 omits the obligation for the sheriff tohave reasonable grounds for believing
that it is in the public interest that material should be produced or that access
to it should be given, having regard (i) to the benefit likely to accrue to the
investigation if the material is obtained and (ii) to the circumstances under
which the person in possession of the material holds it.

The Committee can see no justification for omitting the reference to the public
interest in the Bill.

I hope that these comments are of some assistance and should you wish to
discuss any aspect further, please do not hesitate to contact me.

Yours sincerely
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Anne G Keenan
Deputy Director
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SHRC Evidence to Justice Committees on ICC(Scotland) Bill

Introduction

The Scottish Human Rights Centre (SHRC) is an independent non-government
organisation which aims to promote human rights in Scotland through provision
of advice, information, education, research, scrutiny of legislation and monitoring
the implementation of international human rights obligations.

SHRC welcomes the introduction of the ICC (Scotland) Bill to the Scottish
Parliament and hopes that it will soon become law, allowing the UK to ratify the
Rome Statute and bring the establishment of the ICC closer. (As of 31
December there had been 139 signatories and 29 ratification’s)

SHRC particularly welcomes the incorporation of the ICC Statute articles 6-8
which expand the international law definition of war crimes and crimes against
humanity. For example the criminalisation of child soldiers (under 15 years),
certain sexual offences and attacks on humanitarian personnel, also the inclusion
of forced disappearances as a crime against humanity is welcome as this is
often utilised against those working to promote human rights. However SHRC is
disappointed that a number of important provisions have been omitted, e.g.
universal jurisdiction, the UN Trust Fund and victims and state / diplomatic
immunity.

Offences
SHRC is concerned that the jurisdiction of the Bill only extends to UK nationals or
residents and does not provide universal jurisdiction. It is also concerned that
the term resident is insufficiently defined which put undue onus on the courts in
interpretation of the provisions.

SHRC believes that the Bill should provide for universal jurisdiction as it would
be anomalous that a UK national working as a mercenary for a foreign controlled
organisation could be prosecuted here for atrocities committed abroad however
those who commanded them to commit the crime could not. If this situation were
reversed, i.e. UK nationals commanding foreign mercenaries, the commanders
could be prosecuted for ancillary offences or on a “command responsibility”
basis (see clauses 52 and 65) but their foreign employees could not.

SHRC is further concerned about the use of the residence qualification. This will
mean that those who have committed the crimes listed in the Bill who are visiting
Scotland (for however long) will not be liable for prosecution but those who
reside here will be. This again seems anomalous and risks turning Scotland into
a safe haven for international criminals.

Even assuming that the residence qualification were retained there is the
problem of what actually constitutes residence. There are many different statutory
definitions of residence - which of these should be applied or will a new definition
be created. As the provision stands it is insufficiently vague.
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The point was made at Westminster (in defence of the same provision in the UK
Bill) that it would not be appropriate to prosecute where the evidence was not
readily available. Prosecutions do not take place where evidence is not available
however it has already be proven that evidence can be gained even for
prosecutions against non-UK nationals who have committed international
crimes. It seems anomalous that UK nationals or residents should be liable for
prosecution in Scotland for international crimes but that non-UK nationals or
residents should not be when the same evidence would be needed for both
prosecutions.

Assistance
The Bill does not include provision for the UN Trust Fund for Victims. SHRC
sees this fund as essential for the proper functioning of justice as the assets of
the perpetrator of the crimes may not always be sufficient to provide
compensation to their victims. If the Fund is not created and is not sufficient then
these victims will not be compensated for their suffering. This does not seem to
be just or equitable. SHRC sees no reason why provision should not be made in
the ICC (Scotland) Bill for the UN Trust Fund.

General
The ICC (Scotland) Bill makes no mention of state or diplomatic immunity
despite it being specified in the Rome Statute that such immunity shall not apply
(art. 27). It would seem a major discrepancy that state or diplomatic immunity be
preserved for Scottish or UK officials but that assistance should be provided in
prosecuting officials of other nationalities. This position is untenable and SHRC
believes it should be amended.

Conclusion
The preamble to the Rome Statute affirms that the “most serious crimes of
concern to the international community as a whole must not go unpunished
and that their effective prosecution must be ensured by taking measures at the
national level” and that “it is the duty of every State to exercise its criminal
jurisdiction over those responsible for international crimes”. It would seem
logical for Scotland to adopt universal jurisdiction to enable them to fulfil these
commitments bearing in mind that the Statute further states that the ICC is
complementary of national criminal jurisdictions and prosecutions shall only be
taken where the State is unable or unwilling to take a prosecution.

For further information contact:
Rosemarie McIlwhan
Scottish Human Rights Centre Tel:0141 332 5960
146 Holland Street Fax:0141 332 5309
Glasgow Email: shrc@dial.pipex.com
G2 4NG Web: www.shrc.dial.pipex.com
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20 April 2001

Mr Graeme Elliott
Assistant Clerk to Justice 2 Committee
Room 3.7, Committee Chambers
George IV Bridge
Edinburgh EH99 1SP

Dear Mr Elliott,

Re:  International Criminal Court (Scotland) Bill 2001

Enclosed please find the comments of the Medical Foundation for the Care of
Victims of Torture on the International Criminal Court (Scotland) Bill.  The
Medical Foundation has a particular interest in seeking an end to impunity for
the perpetrators of torture and other crimes against humanity.  As a human
rights organisation and a registered charity, we provide rehabilitation and
other services to more than 5,000 new patients a year who attend our
treatment centre in London.  We also provide training and consultation to
health professionals and refugee workers throughout the country, including
Edinburgh and Glasgow, who are frontline workers with survivors of torture
and atrocity.

As co-intervenors in the House of Lords hearings concerning General Augusto
Pinochet, the Medical Foundation is acutely aware of the challenges that arise
when the principle of universal jurisdiction is applied in a national legal
system.  We welcome the opportunity to comment on the Bill that is currently
before the Scottish Parliament, and we hope that the International Criminal
Court (Scotland) Bill will add to the growing body of international legislation
and jurisprudence to combat genocide, war crimes and crimes against
humanity.

Yours sincerely,

Sherman Carroll
Director of Public Affairs
Medical Foundation for the Care of Victims of Torture
Star House
104-108 Grafton Road
London NW5 4BD

Direct tel/fax: 020 7813 4540
e-mail:  sherman@torturecare.org.uk
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Briefing on International Criminal Court (Scotland) Bill 2001
by the Medical Foundation for the Care of Victims of Torture

The Medical Foundation for the Care of Victims of Torture welcomes this Bill,
which not only allows ratification of the Rome Statute of the International
Criminal Court but will also place the UK among the Charter States of the
Assembly of States Parties once 60 states have ratified.  (As of the 31
December deadline, 139 states had signed the Statute and as of March 2001,
30 had ratified.)  Britain has shown international leadership in securing a
workable Statute for the Court.  We recall the statement to the Parliament at
Westminster by the Rt Hon Robin Cook MP the Foreign Secretary on 20 July
1998:    “I hope – it is our intention – that we shall be amongst the first 60 to
ratify [the ICC Statute]”.  We hope that Central Government as well as the
Scottish  Parliament and the Parliament at Westminster will fulfill this
statement of intent and in so doing will help ensure that survivors and victims
of torture and other crimes against humanity, war crimes and genocide can
seek justice, redress and compensation with the acknowledgement and
support of the international community.

We especially welcome the incorporation of ICC Statute Articles 6, 7
and 8(2) into this legislation (at subsection 1(5) and schedule 1 ), which
make specific advances in international law with regard to the definition of
crimes.  For example, with regard to war crimes the Statute includes crimes
committed during non-international conflict; it makes the conscription or
enlistment of children under 15 years of age a war crime; it criminalises
certain sexual and gender-related offences as well as attacks on humanitarian
personnel.  The British delegation at Rome pressed for these advances,
especially the criminalisation of “sexual violence, such as the use of mass
rape as an instrument of ethnic cleansing” (see Mr Cook’s speech of 28 March
2001 on Human Rights and Foreign Policy). Concerning crimes against
humanity, Article 7 of the Statute gives the first single codification of the acts
that constitute such crimes.  It is gratifying to the Medical Foundation that
several crimes against humanity, e.g., torture, enforced disappearance and
forced pregnancy are now defined as including action by non-state actors as
well as by officials of the state.

Our greatest concern is with subsection 1(2) and related sections of
the Scottish Bill, where universal jurisdiction is not fully taken over ICC
crimes.  We are disappointed that on this key issue the Bill does not reflect the
huge gains made in international law by the ICC Statute and in UK law by the
House of Lords decision in the Pinochet case. We also draw attention to the
Bill’s silence on the UN Trust Fund for Victims.  Finally, we draw cautionary
attention to the (perhaps intentional) absence of any reference to Article 27 of
the Rome Statute revoking state and official immunities.

Universal jurisdiction (subsection 1(2) plus sections 2, 4 and 6)

The Scottish Bill does not take universal jurisdiction over ICC crimes; at
Westminster the Government has argued that the Statute does not require it.
However, the Preamble to the ICC Statute states “that it is the duty of every
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State to exercise its criminal jurisdiction over those responsible for inter-
national crimes”.  This is the main point about the principle of
“complementarity” in the Statute:  the ICC exists to try those perpetrators who
are not brought before their own or another State’s national court.

This position, as reflected in subsection 1(2) and related sections, is
also out of step with UK domestic law regarding Geneva Convention crimes,
torture and hostage taking.  It would be an indefensible anomaly for this Act to
capture within its framework a British mercenary serving a foreign force and
who commits war crimes abroad but not to capture the non-British
commander of that same foreign force who ordered those same crimes and
who visits Britain but is not ‘resident’ here.

One of the Government’s arguments to exclude universal jurisdiction
from the Westminster Bill is that “it would be difficult to investigate and
effectively prosecute in UK courts crimes committed overseas by non-British
citizens.  The UK legal system relies on having evidence in court, primarily
given by witnesses in person, where it can be subjected to cross-examination.
This would be difficult if the host State were being uncooperative” (quoted
from the letter of 13 September 2000 from Mr Peter Hain MP to Amnesty
International and other human rights organisations).

In our view this difficulty, though real, is not insurmountable.  There are
sufficient survivors of ICC crimes residing as refugees or asylum seekers in
Scotland, other parts of the UK or elsewhere in Western Europe to make the
investigation and prosecution of these crimes possible outside the host State.
This was the experience of the Medical Foundation in the Pinochet case,
where survivors of torture and witnesses to forcible disappearances and the
taking of hostages came forward, a quarter century after the events, to swear
affidavits to be used in a sought-for English prosecution.  Clients of the
Medical Foundation, if given adequate witness protection and support, would
be among the possible witnesses in any trial in UK courts of a person indicted
for ICC crimes.

The likely consequence of omitting universal jurisdiction from the
Scottish Bill is that Scotland will be a safe haven for many of those who have
committed ICC crimes, particularly lower level officials.  Once established, the
ICC will almost certainly set priorities for the indictment and prosecution of
accused criminals, and they are likely to concentrate on those with the
greatest responsibility, i.e., senior commanders and civilian authorities.  Any
shortage of resources, which is invariably the case with UN human rights
bodies and agencies, could lead to a reluctance to indict lower level officials.

We cite a recent report in the Financial Times (14 September 2000)
that officials at the International Criminal Tribunal for the Former Yugoslavia
(ICTY) in the Hague told the visiting Croatian Minister of Justice and the
Deputy Prime Minister that the ICTY wants to concentrate on senior
commanders and politicians.  We should not be surprised that this is so.
However, it would be unjust for our clients – who have suffered or witnessed
ICC crimes and whose persecutors sometimes travel to or reside in Britain –
not to be able to rely on British authorities to bring a prosecution against the
perpetrator in a British domestic court if the ICC has not seen fit to issue a
warrant for his or her arrest and surrender. It is both reasonable and just to
bring to justice the lower- or middle-ranking officer who directly committed or
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ordered the crime as well as the general who (correctly) bears command
responsibility for it.

Given that some common law states are taking universal jurisdiction
over ICC crimes – New Zealand by means of “pure” universal jurisdiction,
Canada “with custody” – Scotland could become a safe haven for lower
ranking perpetrators, especially of those who wish to reside in an English-
speaking country.

This Bill limits jurisdiction to ICC crimes committed in Scotland, or if
committed abroad (so-called ‘extra-territoriality’), by a UK national or a UK
resident or someone who subsequently becomes a UK resident.

The Medical Foundation believes that the criminal’s place of legal
residence is irrelevant to his responsibility for the crime.  The complex, difficult
and undefined concept of ‘resident’ – whether borrowed from tax, customs
and excise, matrimonial and family, or immigration law – will simply add
confusion to the criminal law.  Subsection 27(1)(c) gives a circular definition to
the term ‘United Kingdom resident’:  ‘someone who is resident in the United
Kingdom’.  Because the determination of whether an accused person is a
‘resident’ is a finding of fact, every case will require separate and possibly
protracted judicial proceedings.  It seems irresponsible for the legislature to
leave such a vague definition in place for the judiciary to clear up.
Furthermore, the anomalies that arise as a result of adopting ‘resident’ as a
test could undermine the intent of the Bill, which is to prosecute those who
commit the worst crimes known to mankind.

UN Trust Fund for Victims:  a silence in the Bill

Article 75 of the Rome Statute covers reparations to victims, and Article
79 foresees the establishing of a trust fund by decision of the Assembly of
States Parties “for the benefit of victims of crimes within the jurisdiction of the
Court, and of the families of such victims”.  We note that section 25 of the
Scottish Bill leaves to future regulations most of the provisions related to fines
and forfeitures levied against convicted perpetrators as well as provisions
related to reparations to victims, and we would welcome an opportunity at a
later date to comment in detail on these regulations.  We note here, however,
that section 25 does not mention the United Nations trust fund envisaged by
Article 79 of the Statute.

The Medical Foundation has examined and treated more than 25,000
survivors of torture and organised violence since 1986. Last year some 5,027
new patients came to us for help from 96 different countries, some of whom
now reside in Scotland.  We hope that the future regulations following from the
Scottish Bill will reflect the longterm needs for rehabilitation for the many
survivors of torture and other gross violations of human rights who reside
within the jurisdiction of our national courts.

The Medical Foundation urges the Scottish Parliament to consider
making an explicit reference in this Bill to the future UN trust fund for victims.
There will no doubt be many occasions when the compensation needs of the
victims and their families cannot be met from the financial assets of a
convicted perpetrator.  In its “Report on the Responses to the Draft [ICC] Bill”,
the FCO says at paragraph 64: “In view of the domestic mechanisms already
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in place, the Government sees no practical benefit in creating a domestic ICC
Trust Fund.”  But a domestic fund is not the only answer to this need. Even
without following the Canadian Government’s example of creating such a
domestic fund, there will be a UN trust fund, to which the Scottish Parliament
could show explicit willingness in this Bill to contribute.

No provisions as to state or diplomatic immunity

The ICC (Scotland) Bill makes no mention of Article 27 of the Rome
Statute, which categorically revokes state and official immunities for ICC
crimes.  We assume that this omission from the Scottish Bill will not detract
from the efficacy of Clause 23 of the Westminster Bill.  It would be supremely
embarrassing if Scotland were to become a safe haven for officials or former
officials who are within the jurisdiction of courts in other parts of the UK and
who might take advantage of immunities that remain intact in Scotland.

For further information, contact Sherman Carroll, Director of Public Affairs,
Medical Foundation for the Care of Victims of Torture, tel/fax 0207 813 4540,

email: sherman@torturecare.org.uk
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Submission from the Bar Human Rights Association

The ICC Bill. Universal Jurisdiction for Courts in England and Wales

1.      We have been asked by the Bar Human Rights Committee of England  and Wales to
prepare this submission on the clauses of the ICC Bill, which  deal with this important topic.
We acknowledge that HMG has consulted widely on both matters of principle and detail
and that in a number of respects the present draft is a substantial improvement on its
predecessor. Nonetheless we believe that the Bill's provisions as to jurisdiction are still
deeply flawed.

Universal Jurisdiction for ICC Core Crimes. General Arguments

2.      What is HMG's reason of principle for rejecting universal jurisdiction? In the Lords
debate both the Minister and the AG explained that since universal jurisdiction was not
required by the ICC Statute
there was no obligation on the UK to adopt it as a basis for domestic prosecutions. This is
true but beside the point. The reasons why universal jurisdiction was not accepted at Rome
were purely political. It was
necessary to achieve a compromise acceptable to as many states as possible. But that
compromise ought not to be treated by any state as a benchmark. It is ironic that the UK
which has established a system of
common law on which many other systems are based should adopt so limited an approach
to the prosecution of the most atrocious of crimes.

3.      In fact, the lack of universal jurisdiction in the Rome Statute provides a compelling
reason for individual state parties to adopt it as the basis of their domestic law. The more
states that do so, the less the risk that a major offender may escape justice through a
jurisdictional loophole  merely because neither the ICC nor the country in which he is
physically present has legal power to prosecute him.

4.      Moreover HMG has greatly weakened its argument by agreeing, in relation to the ICC
core crimes, to create a jurisdiction to extradite wider than the jurisdiction to prosecute.
The intention of clauses 70 ? 71
is that we could extradite a suspect to another country, which may then exercise  universal
jurisdiction. But if universal jurisdiction is an acceptable basis for extradition why is it
unacceptable as the basis for
domestic prosecution?

5.      The case for universal jurisdiction will be particularly striking whenever a British
national is the victim of a crime against humanity committed abroad by a foreign national.
This is far from fanciful. Aid
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workers are increasingly targets of such offences. It is conceivable that a "warlord" could
target a group of aid workers including individuals from several states parties to the Rome
Statute. What if neither the state
where the offence occurs nor the state of his nationality is a signatory to the Rome Treaty
and the ICC has no jurisdiction? Is the culprit to escape simply by fleeing to a state which
does not exercise universal
jurisdiction? Must the UK provide a safe haven of impunity even to offenders whose victims
include its own citizens?

6.      Suppose on the other hand that the ICC does have jurisdiction over an offender who
is in the UK. The ICC can prosecute only where the relevant state party is unable or
unwilling to prosecute. Where the
offender is here and there is sufficient evidence on which to try him, then it is in principle
appropriate that we should do so. If the UK were in practice unable to pursue the case
(perhaps because the evidence is
overseas in several different states) then the AG would quite properly refuse consent for
prosecution. The ICC could then prosecute. There need be no question of the UK taking on
cases to which it cannot do justice.
The adoption of a universal jurisdiction would provide another forum in which perpetrators
of such crimes could be tried if the UK turned out to be the most suitable.

Universal Jurisdiction. Particular Cases.

7.      We do not propose to write a treatise on the precise extent of universal jurisdiction in
English Law. We summarise below a number of statutory provisions which allow for
prosecution of offences wherever
committed. They are listed in order of enactment (although in some cases the original act
has been amended by later legislation). We have underlined certain provisions which limit
the extent of the jurisdiction (for example by reference to citizenship of the defendant)

·       Any offence of murder or manslaughter committed anywhere on land by a British
subject (s9 Offences Against the Person Act 1861)

·       Certain offences of bigamy, even where the second marriage takes place abroad
(s57 Offences Against the Person Act 1861)

·       Any act by a citizen of UK or the colonies done with intent to cause an explosion in the
UK or Republic of Ireland which is likely to endanger life (s3 Explosive Substances Act
1883)

·       Offences contrary to the Official Secrets Act 1911 committed anywhere by British
officers or subjects (s10 of the Act).

·       Any indictable offence committed abroad by a British subject employed by HMG in the
UK in the service of the Crown (s31 Criminal Justice Act 1948)
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·       Certain procuring offences under Sexual Offences Act 1956: procuring a woman to
have sexual intercourse by threats intimidation of false pretences; procuring a defective to
have unlawful sexual intercourse; procuring a woman to become a prostitute (ss
2,3,9,22,32)

·       Committing aiding and abetting any grave breach of certain of the Geneva
Conventions and their Protocols (Geneva Conventions Act 1957)

·       Suppression of Terrorism Act 1978 makes rather complicated provisions in regard to
offences committed within or by citizens of countries which are parties to the European
Convention Against Terrorism. Where a citizen of a Convention country who is not also a
UK citizen commits murder
manslaughter or certain offences against the Explosive Substances Act 1883 he may
prosecuted here provided the offence was committed outside the Convention country and
the UK (s4 (3) and Schedule 1)

·       Detaining and threatening hostages in order to compel a State or international
governmental organisation or person to do or not to do any act (Taking of Hostages Act
1982).

·       The Internationally Protected Persons Act 1978 confers universal jurisdiction for a
whole series of offences against the person where the victim is an internationally protected
person for example a head of state, diplomat or agent of an international organisation

·       Offences committed on an aircraft whilst in flight anywhere outside UK airspace,
provided that (in the case of a foreign aircraft) its next landing will be in the UK (s92 Civil
Aviation Act 1982)

·       Torture committed by a public official acting in an official capacity, or at the instigation,
or with the consent or acquiescence of a public official or a person acting in an official
capacity (s134 Criminal Justice
Act 1988)

·       Sexual offences against children (i.e. those under 16) committed abroad by a person
who subsequently becomes a citizen or resident of the UK (s7 Sex Offenders Act 1997)

8.      A number of points emerge from this list. First it is not the result of any principled
development of the law. Over the course of nearly 150 years various provisions have been
made conferring universal
jurisdiction sometimes with limitations to UK citizens, Crown servants etc. There are some
startling anomalies. For example rapes committed abroad can be prosecuted here only if
the victim was under 16 and the offender later becomes a resident or citizen (Sex
Offenders Act 1997). However, if a woman (over 16) is raped abroad then anyone who
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procured the offence can be prosecuted here ? but not the rapist himself (Sexual Offences
Act 1956).

9.      The example of the Sex Offenders Act 1997 puts into perspective the statement
made by the Minister in the Lords debate that "It is our policy to assume universal
jurisdiction only where an international agreement expressly requires it". So far as we are
aware the 1997 Act was not the result of any such agreement.

10.     Moreover our list demonstrates that the ICC Bill in its present form makes very little
difference to existing law. We take 2 examples. The first is murder. It is a reasonable
assumption that most prosecutions here for any of the ICC core crimes would involve
killing. The Bill extends English jurisdiction to UK Nationals and "persons subject to UK
service jurisdiction". Clause 67(2) defines these phrases. Yet in the case of murder
committed on land there is already jurisdiction to prosecute British subjects under an act
passed in 1861. Even if not committed on land, there is jurisdiction under an act passed in
1948 to prosecute murder or any other offence committed abroad by any British subject
employed in the UK in the service of the Crown. This would cover most "persons subject to
UK service jurisdiction" as defined by the Bill.

11.     The second example, that of genocide, is even more striking. The Genocide Act
1969 is generally accepted to apply only to genocides committed within England and
Wales. It will now apply to offences
committed abroad by our nationals and service personnel. But what is the point of this
minimal extension of English jurisdiction? Nobody foresees that the UK government or
services would ever organise or participate in genocide. The worst that might happen is
that someone who happened to be a UK citizen or serviceman might take part in a
genocide organised by a foreign government or group. Of course we would want to
prosecute that person. But on what principle of morality or law could we refuse to prosecute
those who had organised the atrocities? ? that it is nothing to do with us because they are
foreigners?

12.     We submit, therefore, that to base jurisdiction for the mostheinous crimes on
citizenship nationality or allegiance is wrong because:

·       these factors are in principle irrelevant;

·       the changes will makes little practical difference to the existing law

·       they invoke a theory of criminal jurisdiction which, in relation to crimes shocking the
conscience of humanity, is outmoded

Holes in the jurisdiction
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13.     HMG has claimed that once the Bill is enacted English law will be adequate to deal
with all cases where our courts ought in principle to act. In replying to the Lords debate the
AG said that he did not believe that there would be a "hole in the jurisdiction". But he went
on to indicate that HMG is open to argument on this point. We submit that there are many
such holes. We have already pointed to anomalies relating to sexual offences and
genocide. A number of other examples occur to us.

14.     The Pinochet case has been hailed as a milestone. So it is. But one highly
anomalous aspect of the decision - that Pinochet could be prosecuted in UK for torture but
not for murder - will remain the law if
the Bill is enacted in its current form. There will still be no universal jurisdiction for murder,
even when committed on the grandest scale and at the instigation of national leaders. So
the foreign dictator who orders thousands to be killed could not to prosecuted here if they
die instantaneously (for example by swift and deadly poison). But, if he subjects them to a
lingering and agonising death he could be prosecuted
for the torture which caused them to die, but - absurdly - not for actually having them killed.

15.     In recent weeks there has been much attention on the Congo (DRC) a country where
over a period of years there have been many atrocities involving a number of different
ethnic groups and national armies fighting for control of a vast area. Suppose that similar
atrocities occur in the future. The perpetrators might be from a number of different parts of
Africa or even foreign mercenaries.  The ICC might have no jurisdiction over an offender
because (for example)

·       Neither Congo not his state of nationality had accepted ICC jurisdiction

·       Congo had not accepted jurisdiction and the nationality of the offender could not be
established

If the offender comes to UK why should he not be at risk of prosecution?

16.  If UK nationals working as mercenaries for a foreign controlled organisation were to
commit atrocities abroad they could be prosecuted here. However those who commanded
them to commit the crimes would be immune from English jurisdiction. Now take the case
of an organisation run by UK nationals but employing only foreign mercenaries. The
situation would be reversed: the bosses could be prosecuted for ancillary offences or on a
"command responsibility" basis (see clauses 52 and 65) but their
foreign employees could not.

17.     Whilst offences by "our people" will generally be covered by the Bill offences against
them may not be. Suppose a paramilitary group in South America were to kidnap all the
foreign representatives of NGOs and international organisations. 350 people are detained
50 of whom are British. 25 of the 50 work for the UN. The kidnappers demand ransom for
their release from the UN and the NGOs. There are offences of universal jurisdiction so far
as the UN workers are concerned but not in relation to staff of (say) Amnesty or Save the
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Children since these are not international governmental organisations as defined by Taking
of Hostages Act 1982.

Extradition

18.     We now turn to extradition. Some earlier criticisms had focused on the inadequacies
of UK extradition law. The point made was that because we can lawfully extradite only in
cases where the UK courts would have domestic jurisdiction to try an offence, the lack of a
domestic universal jurisdiction to try ICC offences would act as a brake upon extradition.
Clauses 70 ? 71 are an attempt to deal with this criticism. Baroness Scotland said in the
Lord debate that that "even in cases where suspects
were not liable to prosecution in this country or before the ICC they would be liable to
extradition."

19.     Unfortunately she was wrong about the effect of these clauses. There is a legal
problem. We shall try to attempt to put it simply avoiding technicalities. Extradition Act
1989 defines extradition offences
in 2 contexts.

·       Treaty cases. Section 1 and Schedule 1 of the 1989 Act apply to cases where the UK
had made extradition treaties with foreign states under the Extradition Act 1870. In these
cases the 1870 Act set out a list of extraditable offences. A treaty with a particular state
would then schedule the listed offences which could be the subject of extradition to and
from that state. From time to time the 1870 list was amended. In some cases, but not in all,
the treaty schedules applicable to particular states were amended by further treaty. The
result was that different offences were extraditable to and from different countries. The list
system was always problematic, partly because it yielded inconsistent results from one
foreign state to another.

·       Non treaty cases. In all other cases (e.g. the Commonwealth and under the European
Convention on Extradition) s2 of the 1989 Act applies. In such cases the definition of
extradition crime is not based on a list. Conduct punishable by 12 months imprisonment or
more is extraditable, but with some jurisdictional limitations.

20.     As we see it there is no problem about non treaty cases. The effect of Clause 71 is
to remove any jurisdictional limitation as regards the ICC Core Crimes. The problem arises
under the treaty cases. Clause 70 effectively amends the 1870 list. But it cannot amend the
treaties. There are several dozen of them ? the most important being with the USA. Each
treaty would need to be amended by agreement. This may be very difficult, or even
impossible, in certain cases. Some of the states with which UK had
agreed treaties long ago may no longer exist, or may be governed by a regime hostile to
international criminal jurisdiction. Moreover there are some countries with which we do not
have any extradition arrangements.
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21.      So any notion that it we cannot prosecute (say) a war criminal here we will always be
able to extradite him to the country where his offences were committed is, to say the least,
over optimistic.

22.     This problem could probably be overcome only by a provision allowing extradition to
any country which seeks it in respect of ICC Core Crimes. All the many protections
provided by the Extradition Act 1989 (including a broad power of the High Court to prevent
unjust and oppressive extraditions under s12) would apply in such cases.

Michael Birnbaum QC Peter Carter QC
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Residence and Universal Jurisdiction

Clause 51 of The International Criminal Courts Bill, ordered to be printed on 14 December
last, provided that UK courts would have jurisdiction over the ICC core crimes (genocide,
crimes against humanity and war crimes) only where committed

(a) In England and Wales

(b) outside UK by a UK national or person subject to UK service jurisdiction

The failure to establish a universal jurisdiction attracted much criticism. For example, in an
earlier note Peter Carter QC and I analysed some of the many anomalies that would arise
under Clause 51. We also demonstrated that it would make little difference to the reach of
English criminal law and that it would simply add to the present confusion of inconsistent
statutory regimes for prosecution of the gravest atrocities. We and others also pointed out
that there was no logical or moral principle in the restriction of jurisdiction to cases where
the offender is connected with the UK either by citizenship of membership of a UK force.

HMG, in deference to such criticisms, has now proposed amendments based on
residence. Under its terms, a person who at the time of the offence was “a United Kingdom
Resident”1 or who after its commission “subsequently becomes resident in the United
Kingdom” 2 would be liable to prosecution here.

The effect of this may be illustrated as follows. 2000 mercenaries participate in a genocidal
attack in the Congo. Their commanders are a Canadian, a Senegalese and a South
African. Of the foot soldiers only 3 are UK citizens but one is an Australian who has a
house in London where he lives for 2 months of the year. After the massacre the Canadian
commander buys a house in Manchester where he lives for 7 weeks before his arrest.
Under clause 51 as presently drafted only the 3 UK foot soldiers could be prosecuted.
Under the proposed amendment the Canadian and Australian could also be prosecuted –
always assuming that residence could be established. However, anyone else who had
participated could visit UK with impunity, provided that he was careful not to stay for long
enough to become a resident.

Again, one may ask what principle of logic or morality dictates these distinctions?
Residence in UK has nothing to do with the degree of responsibility for the atrocity: in my
example non-resident commanders escape liability. Again, HMG has made the important
point that we would not wish to prosecute where the evidence was not readily available.
Quite so: the AG would not give his consent in such a case. Nor should he. But does
anyone really imagine that – in a case where the atrocity took place abroad – it will
                                                
1 Cls 51, 52, 54, 58, 59, 61

2 Cl 67
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necessarily be any easier to prove the guilt of one who later takes up residence here than
against one who comes only as a visitor?

Moreover, the effect of the amendment is to add further to the confusion and inconsistency
which the Bill would create. Of all the concepts in English law which give rise to uncertainly
and argument, the associated terms “residence” / “resident” / and “reside” are among the
most difficult. This is because any decision as to whether a person is a UK resident is likely
to invoke a consideration of a number of factors such as:

? whether he is or has been physically present in the UK

? whether he owns / has owned / occupies / has occupied a  home in the UK

? whether he has or has had a home or homes elsewhere

? whether he has or has had assets in the UK and, if so, their extent when compared
with assets he has elsewhere

? what his intention was when he came to UK (for example: to seek asylum / further
his education / visit relatives / have a holiday etc.)

? whether he is here lawfully

There may also be an important time element in relation to each relevant factor: when and
for how long?

Terms such as “resident” and “residence” have been given different meanings by the courts
in different contexts. I do not propose to write a treatise on this point, but by way of
example:

? In 1971 the Divisional Court construing Customs legislation imposing a liability to
pay duty held that residence “involved some degree of permanence”. 3

? But in a capital gains tax appeal 2 members of the House of Lords held that the
expression “resident in the United Kingdom for a year of assessment” does not
necessarily mean resident for the whole year but includes residence for only part of
a year. 4

? In immigration cases stricter tests as to residence have been applied. The
Immigration Act 1971 conferred a right of abode on a UK citizen who had been
“ordinarily resident” in UK for 5 years or more. The Court of Appeal held in 1985 that

                                                
3 Brockleman v Barr [1971] 2 Q.B. 602

4 Gubay v Kington [1984] ! All.E.R. 513 per Lords Bridge and Brandon
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this required a period of 5 years continuous residence and that periods when a
person was here unlawfully could not count towards it.5

? On the other hand in a 1983 decision the House of Lords held that the strict tests
applied in immigration cases were irrelevant when considering whether a person
was “ordinarily resident” in UK for the purposes of university grants. For such
purposes a person might be ordinarily resident if he habitually and normally resided
lawfully in the UK even if his permanent residence was elsewhere. 6

Anyone wanting to know the meaning of “resident” under the ICC Bill will find a masterpiece
of unhelpful tautology in the proposed amendment to Cl 67:

“(1A) In this Part a “United Kingdom resident” means a person who is resident in the
United Kingdom”

One may ask: what else could it mean? More pertinently, one might also ask
for some guidance as to the criteria. The problem is well illustrated by what Baroness
Scotland herself said in the Lords debate of 12 February 2001:7

“The concept of residence is a difficult and complex one. A number of members of
the Committee will know that it is interpreted in different ways in different statutes.
One cannot say with certainty, for example that every person who has come to the
UK and stayed for two or three years is definitely a resident here. On the other hand
someone who has been here a matter of days but has shown every sign of residing
here on a more permanent basis may be considered a resident”.

This concession underlines the weakness of HMG’s new position: if a person who has only
been in the UK “for a matter of days” might properly be prosecuted, why should it matter
whether he intends to remain on a more permanent basis? Why should not mere presence
in UK be enough?

Finally I note a further argument deployed by Baroness Scotland: that one of the bases of
jurisdiction under the War Crimes Act 1991 was residence. This is true but beside the
point for 2 reasons. First of necessity the War Crimes Act was retrospective 8 whereas the
ICC Bill when enacted will apply only to offences after it comes into force. Secondly the very
purpose of that Act was surely to prosecute Nazi war criminals who, if they had not actually
obtained UK citizenship, had at least made a permanent home here.

                                                
5 ITAT v Chellah [1985] Imm.A.R.192

6 Shah v Barnet LBC [1983] 1 All E.R. 226

7 Hansard at p86

8 Applying only to acts between 1/9/39 and 5/6/45 in Germany or German occupied territory.
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The obvious conclusion is that the concept of residence, which has a legitimate  purpose to
serve in such contexts as taxation, liability to duty, divorce and education has no rational
bearing on the scope of jurisdiction to prosecute for crimes against International
Humanitarian Law. Indeed it can only confuse the issue.

Michael Birnbaum QC
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