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2. Subordinate legislation: Hugh Henry MSP (Deputy Minister for Justice) to move
(S1M-3931)-Mr Jim Wallace: The Rehabilitation of Offenders Act 1974
(Exclusions and Exceptions) (Scotland) Order 2003—That the Justice 1
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JUSTICE 1 COMMITTEE

The Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions)
(Scotland) Order 2003 (Draft)

Note by the Clerk

Background

The Rehabilitation of Offenders Act 1974
1. The draft Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions)

(Scotland) Order 2003 is laid in accordance with section 10(2) of the
Rehabilitation of Offenders Act 1974 (‘the 1974 Act’).  The 1974 Act allows those
convicted of a limited offence and sentenced to less than two and half years in
prison to be regarded as ‘rehabilitated’ after a specified period with no further
convictions.  The period varies from six to ten months according to the sentence
served and the original conviction is considered to be ‘spent’ after this period.

2. In practical terms, this means that a convicted person does not have to reveal
such convictions after the relevant  period of time at a job interview for example
and the law supports their right to do this.  However, it is recognised that this
would not be appropriate for some categories of employment such as those
involving work with children, vulnerable adults and the administration of justice or
national security.  Provisions for this were made by the Rehabilitation of
Offenders Act (Exceptions Order) 1975 (‘the 1975 Order’) which has been
subsequently amended by further orders to reflect various changes to legislation.
The 1975 Order allows employers from these categories of jobs to ask potential
employees questions about their previous convictions.  The order also extends to
when considering a person’s applicability for certain licences, certificates and
permits.

The draft Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions)
(Scotland) Order 2003
3. The 2003 Order revokes the 1975 Order and its related amendment Orders and

provides for the inclusion of new organisations to the list of those excepted under
the 1974 Act in line with recent legislation.  The full list of these new
organisations is contained on page three of the Executive Note for this Order
(attached).  These include social work and social service organisations
constituted by the Regulation of Care (Scotland) Act 2001 and those working in a
child care position.  The Scottish Executive also proposes to change the Order to
reflect changes made to Part 5 of the Police Act 1997 (‘the 1997 Act’) via the
Criminal Justice (Scotland) Bill which has recently been passed by the
Parliament.  Section 115 of the 1997 Act is being amended to make enhanced
criminal record certificates available for a wider range of positions and offices
which then accordingly need to be added to the 2003 Order.

4. Similar changes have been made to the 1975 Order for England and Wales in
2001 and 2002.  The 2003 Order proposes to ensure consistency throughout the



UK.  The Executive stated that the changes in Scotland required an Order under
Section 63 of the Scotland Act 1998 which has now been approved and made.
Section 63 relates to the power to transfer functions and in this case has allowed
the Executive to clarify that it is within devolved competence for the Executive to
update the 1975 Order.  The Committee considered and approved this Section
63 Order (the Scotland Act 1998 (Transfer of Functions to the Scottish Ministers
etc.) Order 2003) at its meeting on 14 January 2003 and had no points to raise.

Executive consultation
5. The Executive has consulted publicly on the 2003 Order.  The Executive received

forty responses to the consultation and these are attached with a summary as an
annex with the Executive Note to this Order.  The responses received were
largely supportive of the draft Order.

Consideration by other Committees

6. At its 8th meeting on 25 February 2003, the Subordinate Legislation Committee
agreed to raise points with the Scottish Executive on the draft 2003 Order.  The
points raised related to typographical errors within the text of the Order and the
Executive agreed to withdraw and re-lay the Order. The instrument was
subsequently  re-laid on 27 February 2003. The Subordinate Legislation
Committee considered the new version of the Order at its 9th meeting of 2003 on
4 March 2003.  In its 21st report of 2003, the Subordinate Legislation Committee
agreed that that no points arose on the second draft of the 2003 Order.

Procedure

7. The instrument was re-laid on 27 February 2003 and is due to come into force on
13 May 2003.  Under Rule 10.6, the draft Regulations being subject to affirmative
procedure, it is for the lead committee to recommend to the Parliament whether
the instrument should come into force.  The Minister for Justice has, by motion
S1M-3931 (set out in the Agenda), proposed that the Committee recommends
the approval of the Regulations.  The Deputy Minister for Justice will attend to
speak to and move the motions.

8. At the end of the debate, the Committee must decide whether or not to agree to
the motions, and then report to the Parliament accordingly. Such a report need
only be a short statement of the Committee’s recommendations.



J1/03/7/2
Justice 1 Committee

The Civil Legal Aid (Scotland) (Fees) Amendment Regulations 2003

Note by the Clerk

Background

1. The Deputy Minister for Justice has written to the Committee providing
further information on the proposals for civil legal aid reform following
points raised at the meeting on the 25 February (paper J1/03/7/4).

2. The Convener has written to a number of organisations, including Scottish
Women’s Aid and the Scottish Consumer Council, papers J1/03/7/22 and
J1/03/7/7 respectively, seeking their views on the proposed reforms.
Correspondence has also been received from the Association of
Independent Law Accountants, paper J1/03/7/6.  These submissions are
outlined briefly.

3. The Committee is invited to consider these responses and whether it
requires any further evidence before formally considering these
Regulations at its meeting on 25 March.

Scottish Consumer Council
4. The Council broadly welcomes any proposed changes that will improve

the quality and efficiency of legal aided services that are provided to
clients, although still believes that a wide-ranging review of the entire civil
justice system is required.

Scottish Women’s Aid
5. Scottish Women’s Aid welcomed the commitment from both the Law

Society and the Scottish Legal Aid Board to that a full consultation is
carried out when developing policy underpinning the working of the new
fee scheme.  Women’s Aid consider that there should be ongoing
monitoring of the impact of the Regulations and makes suggestions as to
the type of information which should be collected. They also suggest, while
acknowledging the differences between the civil and criminal legal aid
systems, that research into criminal legal aid fixed fees would be a useful
exercise.  With regard to quality assurance regime, the peer review panel
should be independent and impartial and include a proportion of lay
individuals.

The Association of the Independent Law Accountants
6. The Association do not consider that the proposals address the interests

of the user to sufficient extent, although acknowledge that the system
needs to be modernised and streamlined.



Consideration of the Regulations

7. Subordinate Legislation Committee is considering the Civil Legal Aid
(Scotland) (Fees) Amendment Regulations 2003 at its meeting on
18 March.  As such, the Justice 1 Committee is scheduled to formally
consider the statutory instrument at its meeting on 25 March.

8. The Regulations are subject to negative procedure. Under Rule 10.4,
these instruments are subject to negative procedure which means that
they come into force and remain in force unless the Parliament passes a
resolution, not later than 40 days after the instruments are laid, calling for
their annulment.  Any MSP may lodge a motion seeking to annul such
instruments and, if such a motion is lodged, there must be a debate on the
instruments at a meeting of the Committee.

9. The instrument was laid on 11 March 2003 and is subject to annulment
under the Parliament’s standing orders until 25 May 2003. In practical
terms, given the impending dissolution of Parliament, any motion to annul
the instrument should be lodged in time for the Committee to consider the
motion at its meeting on the 25 March.
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Direct Dial: 0131 476 8123 26 Drumsheugh Gardens
Direct Fax:  0131 225 4243 EDINBURGH EH3 7YR
Direct E-mail: moiragoll@lawscot.org.uk 4 March 2003

LSA.85/ms/mmg

Mrs. Christine Grahame, MSP,
Convener, Justice 1 Committee,
The Scottish Parliament.

By: e-mail

Dear Mrs. Grahame,

JUSTICE 1 COMMITTEE INQUIRY INTO LEGAL AID

Further to my letter of 26th February with regard to the above, I am writing to confirm that the meeting
between the Law Society, SLAB, Scottish Women’s Aid and Mr. Gil Paterson, MSP, has been fixed for
Monday, 10th March 2003 at 2 p.m. at the Society’s offices.

Yours sincerely,

Mrs. Moira Shearer
Secretary to Legal Aid Committee
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JUSTICE 1 COMMITTEE

Draft Annual Report

Draft Annual Report of the Justice 2 Committee
for the Parliamentary Year 12 May 2002 to 26 March 2003

Remit and Membership

Remit

To consider and report on matters relating to the administration of civil and criminal
justice, the reform of the civil and criminal law and such other matters as fall within
the responsibility of the Minister for Justice.

This remit relies upon a definition of the responsibility of the Minister for Justice.  At
present this is understood to be: civil and criminal justice, social work services,
criminal policy in relation to drugs, police, fire and emergency planning, law reform,
land reform policy and freedom of information

Membership

Christine Grahame (Convener)
Maureen Macmillan (Deputy Convener)
Wendy Alexander
Lord James Douglas-Hamilton
Donald Gorrie
Michael Matheson
Paul Martin

Committee Clerks

Alison Taylor
Claire Menzies Smith
Jenny Goldsmith

Contact Telephone and Email

Jenny Goldsmith, Assistant Clerk:
Tel: 0131 348 5227 email: jenny.goldsmith@scottish.parliament.uk



Introduction

1. The Committee has completed three major inquires and scrutinised a complex
technical bill and a member’s bill. The Committee has contributed to the scrutiny
of four other bills as a secondary Committee.

Inquiries and Reports

2. This inquiry investigated the Scottish Executive’s proposals for the Scottish
Prison Service estate in accommodating the projected future prisoner population
and ending slopping out. The Committee published its Report on 2 July 2002,
recommending that HMP Peterhead should remain open and that further work
should be done on the costing of the various build/operate models before a
decision could be taken on how the additional prisoner places are to be provided.

3. The Minister for Justice made an announcement to Parliament on 5 September
2002 in response to the Committee’s report, stating that HMP Peterhead would
be kept open and that only two new prisons would be required.  The first would
be privately built and operated, the Minister issued a challenge to the public
sector to tender for the second prison saying that if the bid provided value for
money then he would take that project forward.1

4. The Committee also conducted an inquiry into the regulation of the legal
profession. The inquiry focussed primarily on the system of complaints against
members of the legal profession.  During November 2002, the Committee
published its report, recommending the creation of a single gateway for
complaints about the legal profession and the extension of the Ombudsman’s
powers.

5. The Committee published its report into alternatives to custody on [21 March
2003].  The report is viewed as a scoping report, paving the way for a more in-
depth investigation on alternatives to imprisonment.  This area is drawing
increasing attention as prisoner numbers rise and recidivism continues to be an
issue and follows on from the Committee’s work on the Prison estates review.
The Executive will not have had a chance to respond to the Committee’s report
during this Parliamentary session.

Bills

6. The Title Conditions (Scotland) Bill forms part of the package of legislation
reforming the system of land ownership in Scotland.  The Bill has two main
objectives: to achieve greater clarity of property law by restating the law in a clear
codified form; and to reduce the number of out dated conditions on land by
making it easier to discharge or vary them.  This was a difficult Bill to scrutinise
due the complex nature of property law.  The Committee produced a
comprehensive report at Stage 1 after considering a substantial volume of
evidence. The Bill was passed by the Parliament on 26 February 2003.

                                           
1 Minister for Justice, 5 September 2002, Official Report Col 13374-5



7. The Council of the Law Society of Scotland Bill is a Member’s Bill which provides
for the delegation of statutory functions to a committee or sub-committee and the
appointment of lay persons to such committees.  The Committee reported on the
Bill at Stage 1 on 20 December 2002 and the Parliament passed the Bill on [26
March 2003].

8. In addition the Committee has considered justice related provisions of the Public
Appointments and Public Bodies etc. (Scotland) Bill, the Mental Health (Scotland)
Bill, the Protection of Children (Scotland) Bill and the Prostitution Tolerance
Zones (Scotland) Bill as a secondary committee.

Subordinate Legislation

9. The Committee has reported on 9 affirmative statutory instruments and 8
negative statutory instruments [figures as at 18 March].

Petitions

10. The Committee has considered a number of petitions this year on such wide
ranging topics as dangerous driving and the law, where the Committee has been
key to advancing the petitioners’ concerns, and couping of horses. Issues arising
from a petition on hutting in Scotland, which was considered by the Justice and
Home Affairs Committee, have also been pursued.

Other work

11. The Committee followed up its Report on Legal Aid by taking oral evidence from
the Deputy Minister for Justice and the Scottish Legal Aid Board on progress in
this area.

12.  The Committee undertook visits to HMP & YOI Cornton Vale; the Freagarrach
Project, Polmont; Glasgow Drugs Court; Reliance Monitoring Services, East
Kilbride.

Meetings

13. [Figures correct as at 4 March] The Committee met 32 times from 12 May 2002
to 26 March 2003.  Of these meetings, 2 were entirely in private to consider
draft reports, and 27 were partly in private.  Of the 27 meetings held partly in
private, 21 were to discuss lines of questioning; others were to consider the
appointment of an adviser, approaches to bills and inquiries, witness
expenses and draft papers.

14. The Committee held one meeting in Inverness.  The remainder of the meetings
were held in Edinburgh.

Committee Office
March 2003
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Justice 1 Committee

Inquiry into alternatives to custody

Correspondence from Apex Scotland

I gave a lecture to the Edinburgh branch of the Scottish Association for the Study of
Delinquency (SASD) on 4 March.  I attach a copy of my paper which the Justice
Committee may be interested in reading as it contains useful stats on our services as
well as the first recidivism report on a sample of our clients.  We negotiated with SCRO
that they would carry out recidivism checks on datasets of our clients so that we could
begin to address the six million dollar question of the impact of our work on re-offending
rates. The results are discussed at the end of the paper and are quite promising.

Let me know if any members of the Committee have any queries or would like further
information.  We will be producing and disseminating a report on these outcomes in the
near future and will copy it also to the Committee.

Bernadette Monaghan
Director
Apex Scotland
11 March 2003
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Scottish Association for the Study of Delinquency
Lecture – 4 March 2003

“The Employability Needs of Young Offenders”

Bernadette Monaghan, Director, Apex Scotland

Background

Apex Scotland was set up in 1987 to reduce offending by addressing the employability
needs of (ex)offenders and young people at risk in order to move them on to a positive
outcome such as employment, education or training.

We deliver a range of services from units across Scotland that are tailored to individual
need. These cover work on calculating convictions that need to be disclosed under the
Rehabilitation of Offenders Act 1974, writing disclosure letters for prospective
employers, preparing CV’s, setting up mock interviews, Job Search and undertaking pre
and vocational training. In addition, we also provide assistance with Basic Skills of
reading, writing and numeracy, Life Skills such as confidence building and
assertiveness and Work Skills that are recognised as attitudes and motivation,
adaptability, trainability and reliability.

Between April 2002 and the end of January 2003, we received a total of 4625 referrals
from which 2955 clients started on our programmes, giving a conversion rate of 62%.
The number of clients who completed programmes in this period is 1750 and 602
achieved positive outcomes to date.

We believe that we achieve best results with clients who attend for an optimum of 7
appointments. For the period outlined above, this equates to 497 clients of whom 254 or
47% progressed to positive outcomes. If we remove prison service and Supervised
Attendance Order (SAO) clients, this increases to 65% or 93 clients who achieved
positive outcomes from a total of 143.

In addition, Apex negotiated a process with SCRO to carry out recidivism checks on our
clients in order to provide some measure of the impact of our work on their re-offending.
Our first report is discussed at the end of this paper.

Range of Services

Our services can be broken down into the following groups:

Employment and Guidance: We provide Employment and Guidance services to 13
local authorities in partnership with criminal justice social work teams, to those on
community- based orders such as probation and community service. Between April
2002 and January 2003, we received a total of 1012 referrals for Employment and
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Guidance, from which 540 clients started work with us, 288 completed programmes and
148 have so far achieved the following outcomes:

(All statistics cover the period 1 April 2002 to 31 January 2003):

84 – full time employment
5 – part-time employment
30 – further training
25 – further education
4 – voluntary work.

Our Lothian Unit received 250 referrals for this service for the same period, from which
108 clients started working with us and to date, 35 of them have achieved the following
positive outcomes:

26 – full-time employment
2 – part-time employment
5 – further training
2 – further education

In addition to Employment and Guidance, the Lothian Unit also provides an
Inclusiveness Project, New Deal Initiatives, elements of supervised attendance orders
(20 clients) and is sub-contracted by Cranstoun Drugs Services to provide Transitional
Care to SPS.

Supervised Attendance Orders are delivered on behalf of 8 local authorities
(Dundee, Glasgow, North and East Ayrshire, Moray, North Lanarkshire,
Renfrewshire and East Lothian). The supervising social worker holds the order
and deals with statutory issues such as enforcement. Apex staff provide
feedback to social work departments at the end of an order or in the event of non-
compliance.

There are 3 components to the order, each of which is designed to provide education
and training. The first is a core 10 hour module focussing on offending related issues
such as debt, employment and welfare, followed by needs-related education and
training and then by some form of community activity. Where possible, this reflects the
clients interests and skills, is intended to be of constructive value to them as well as the
community and generally involves charity, conservation or environmental work.

We received 744 referrals in total for the period April 2002 to January 2003, which
converted into 659 starters and 452 who successfully completed. The order is not
explicitly aimed at progressing clients into positive outcomes or reducing their offending
behaviour. However, 139 of the completers had the following positive outcomes in place
at the end of this 8 month period:

63 – full-time employment
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15 – part-time employment
13 – further training
13 – further education
32 – voluntary work
3 – Intermediate Labour Market (ILM) placement

The National Evaluation of the Operation and Impact of Supervised Attendance Orders
was published by the Scottish Executive in 2001. It highlights that the mean length of
custodial sentence for fine default in 1999 was 11 days and estimates the cost to be
£837. The mean direct cost of an SAO is £425 and the cost per order, when additional
costs associated with breaches and reviews are taken into account, is £733.
Successfully completed orders are obviously less expensive. The report concludes that
SAO’s are therefore a cost-effective addition to the range of options available to the
courts to deal with offenders who default on payment of their fines.

The Criminal Justice (Scotland) Bill will allow SAO’s to be piloted as a disposal of first
instance and will also allow courts to make mandatory use of them for fine defaulters.

Prison based services in 12 establishments. This includes services delivered by full
time members of staff within HMP Edinburgh and Greenock and HMYOI Polmont and
other services provided to Aberdeen, Noranside, Dumfries (awaiting outcome of
Community Fund application), Glenochil, Inverness, Perth, Barlinnie, Cornton Vale,
Peterhead and Shotts (awaiting outcome of proposal). We also submitted an application
to the New Opportunities Fund (“Better Off” Initiative) to set up a Throughcare Centre in
HMP Kilmarnock.

Over the last 8 months, our prison-based services received a total of 1045 referrals from
which 623 people started working with us and 450 completed to date. Tracking is ad
hoc and depends on getting a mobile phone number for someone before they are
released. However, we have the following outcomes for 107 of the completers:

37 – full-time employment
3 – part-time employment
26 – further training
40 – further education
1 – ILM placement

Apex played a pivotal role in the setting up of the Throughcare centre or the “Chance for
Change” Initiative in HMP Edinburgh in 1998 and has 4 full-time members of staff based
there. By addressing needs and providing a link with the outside community, the Centre
aims to make a positive impact on men’s lives: an impact that would, in the longer term,
reduce the likelihood of their re-offending.

Between April 2002 and January 2003, we received 153 referrals and worked with 146
clients in that period, 119 of whom have now completed. Again, given the difficulties in
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tracking clients after release, we can provide information on outcomes for 18 of our
clients:

5 – full-time employment
1 – further training
11 – further education
1 – ILM placement

We can also provide an indication of the impact of the Centre in relation to short term
return to custody, although not in relation to further offending or reconviction rates. We
carried out a study on return to custody rates for Apex clients for the evaluation report
on the Centre and have agreed to repeat this on a quarterly basis for SPS.

The study collected information on Apex clients who were liberated between 1 April
2001 and 2 February 2002. Excluding remand prisoners and those with outstanding
convictions, the sample consisted of 51 clients with an average liberation date of 2
September 2001. Six of the sample returned to custody within 6 months (one on
remand), whilst a further 6 returned to custody more than 6 months after liberation (one
on remand). We can therefore conclude that 12% of Apex clients returned to custody
within 6 months or to put it another way, 88% of clients did not. This compares
favourably with the SPS average of 22% for adult prisoners returning to custody within 6
months.

This provides a crude measure of the effectiveness of the Centre but we recognise that
any measure of success needs to take account of whether an offender’s time in the
community between prison sentences increases, whether the nature and seriousness of
their offending decreases and whether they feel that they have made progress in
changing some areas of their lives that are associated with offending.

We secured Community Fund monies until June 2003 to provide an employability
service to HMP Greenock that also involves signposting clients to other community-
based services on release. We received 240 referrals between April 2002 and January
2003 of which 126 worked with us and 59 have completed the course to date. No
outcome data is available at present.

Services in HMYOI Polmont are delivered by 2 members of staff and a recently
appointed Learning Support Worker. From April 2002 until the end of January 2003, 563
young people were referred to our staff in Polmont: 200 completed our courses with the
following outcomes:

35 progressed to full time employment
4 progressed to part-time employment
31 went into further education
32 took up vocational training
89 were referred to local Apex units throughout Scotland for additional support and
aftercare
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6 moved to England
3 re-offended.

In addition, 107 young people left Polmont before completing and 256 did not start work
with us. The latter figure includes 102 young people who were transferred to other
establishments before we could begin work with them, 36 who were released on interim
liberation and did not return, 46 who were referred but refused assistance and 72
individuals that we were unable to assess due to limited staff resources.

Transitional Care We provide community-based Transitional Care workers as part on
the Cranstoun drugs throughcare initiative in Edinburgh and Fife. These take referrals
from HMP Edinburgh and Perth. We have had 321 referrals (216 to Lothian and 105 to
Fife) and 231 starters (147 in Lothian and 84 in Fife) of which 60 completed work with
us (27 in Lothian and 33 in Fife). Positive outcome data is available for 11 of these ( 8 in
Fife and 3 in Lothian):

3 – full-time employment
3 – part-time employment
3 – further training
2 – further education

We provide the following initiatives on behalf of Jobcentre Plus:

New Deal (Gateway) is aimed at long term unemployed aged 18 to 24 years to prepare
them for access to one of the four options of New Deal.The programme lasts up to 3
months.

New Deal (Options) follows on from the previous programme and aims to build on
previous experience in preparation for employment over 6 to 12 months.

New Deal (Follow Through) provides one to one intensive support for those who do not
secure a job on the previous programme.

Progress2Work received funding for 18 months and aims to work with those with a
history of drug misuse who are stabilised or have obtained a measure of control over
their use, including those leaving prison who have been through drug interventions
within prison. It aims to help them progress to mainstream education, training or
employment. Apex is the largest provider in Scotland and is the lead agency in the
Borders, Fife and Forth Valley (in partnership with Phoenix House), Ayrshire (in
partnership with The Bridge) and Inverness (in partnership with Beechwood House) as
well as the Lanarkshire Consortium.

Services provided under the Scottish Enterprise New Futures Fund work with 16 to
35 year olds who are severely disadvantaged and aim to help them access mainstream
training programmes, further education or employment.
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Local Enterprise Companies contracts include Skillseekers which aims to provide
vocational training and work experience for 16 to 18 year olds (can extend up to 25
years) and Training for Work which is aimed at the long term unemployed over 25
years.

Client Group

Our average client will be aged 19, offending since the age of 14, with 12 previous
convictions on average. They will also have a history of school exclusion and truanting,
no educational or vocational qualifications and poor literacy and numeracy skills. Other
issues likely to feature in their lives include substance misuse, lack of accommodation
and periods of homelessness, lack of family and other support and low self-confidence
and expectations.

We know that 70% of prisoners are unemployed at the time of reception into prison. We
also know that over 1 in 10 prisoners lack functional reading skills and that over 1 in 5
have poor numeracy skills:  Ten thousand prisoners and young offenders were
screened for basic skills between April 2000 and September 2002, using the Basic
Skills Agency for England and Wales “Initial Assessment” Tool. Bearing in mind the
difficulties associated with applying an English assessment tool within a Scottish
context, this means that approximately 25% of prisoners in Scotland have literacy
problems and 33% have numeracy problems. It is accepted that this is a conservative
estimate and that the extent of these problems is likely to be higher.

Our Learning Support worker in HMP Edinburgh is currently working with 21 clients, 4 of
whom were assessed as being below Entry Level in reading and 8 of whom were
assessed as below Entry level in writing. Eight clients are also receiving help with
handwriting. Since June 2002, we assessed 72 clients, 7 of whom are at Entry Level 1
for reading and 13 of whom are below Entry Level for writing.

Youth Crime in Context

Recent political and media hype suggests that there has been an upsurge in youth
crime that demands tough and effective action against those responsible. We must
remember that the vast majority of our young people are law abiding , that most
offending by young people is relatively minor and that they usually grow out of it.
Therefore, only 1.5% of Scotland’s 900,000 young people will ever be referred to the
Children’s Reporter on offence grounds and 60% of that tiny proportion will offend only
once.

That said, it is also true that a few young people commit a large number of offences:
about 40% of all recorded crime in Scotland is committed by young people,
predominantly males, aged between 16 and 24. Yet males in this age group make up
only 12% of the total population. In addition, the 16 to 24 year olds are also the most
likely victims of serious crimes and the same young person can be both a victim and an
offender, because they tend to offend against other young people, often as part of a



8

fight. The Edinburgh Study of Youth Transitions and Crime which has tracked over 4000
pupils from primary school since 1998, highlights that being a victim at the age of 12 is
one of the best predictors of involvement in offending at age 15.

Taking the Scottish Executive definition of a persistent offender – i.e. a young person
with 5 offending episodes within a 6 month period and applying it to the 85,000 young
people in Edinburgh, police figures tell us that there are only 24 young people who
would fall into this category. However, between them they were responsible for over
1000 crimes last year.

An analysis undertaken by the Youth Crime Review Reference Group (YCRRG) in
Edinburgh in November 2002 indicated that 150 young people met the criteria of a
serious and / or persistent offender, using the definition of 10 or more offences within
the previous 12 months.

Research tells us that these young people tend to have a full-blown set of problems that
sets them apart from others who get into trouble once or twice. As well as involvement
in crime at an early age, these include family break-up and experience of residential
care, exclusion from school and truanting, health problems and substance misuse.

The child who is referred to the Reporter on child protection grounds is often the same
child or young person who is referred for offending later on. To separate those children
who offend from those who have other problems is artificial in terms of understanding
and addressing the root causes of crime.

The now-defunct pilot to deal with 16 and 17 year old offenders within the hearing
system is a missed opportunity to prevent these young people from progressing into the
adult criminal justice system and to avoid criminalizing them unnecessarily in the first
place. The whole person approach of the hearing system is equally as valid for 16 and
17 year olds who offend as it is for 15 year olds.

Whatever the process for dealing with young people who offend, be it children’s
hearings or youth courts, this is not what will impact on or ultimately reduce their
offending behaviour: There is evidence that community based options are more
effective than custody in reducing offending and are cheaper. We know that the number
of 16 year olds sent to custody has steadily reduced – from 226 in 1992 to 92 in 2001 –
because local authorities, in partnership with the voluntary sector, have developed
effective programmes for young people who offend as alternatives.

Eighty per cent of all prison sentences are for 6 months or less and 60% of those sent
to young offender institutions are sentenced to less than 6 months. This means that
they will serve less than 3 months, not long enough to benefit from any programmes to
address their behaviour. They will come back to the community without any of their
needs having been addressed and sadly, SPS Return to Custody rates show that 59%
of young men and 60% of young women under 21 will return to custody within 2 years
of release.
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Reducing Offending by Young People

Youth Justice teams are now in place in every local authority, as well as a multi-agency
strategy group, comprising senior representatives from the local authority, police,
children’s reporter and the voluntary sector. Pilot specialist children’s hearings have
been introduced in 3 areas (Ayrshire, Dundee and East Lothian/Borders) to provide a
fast-track process for young people aged between 8 and 16 who have 5 or more
offending episodes within 6 months, although the Reporter has discretion for those in
the 3 offences or more category whose offending is in danger of escalating. The pilot
areas are expected to deal with over 100 young people per year.

A pilot Youth Court has been announced for Hamilton Sheriff (Summary) Court that will
target 16 or 17 Year olds who have at least 3 separate incidents of offending which
have resulted in criminal charges within a 6-month period. The Court will be serviced by
multi-disciplinary local authority youth justice teams in both North and South
Lanarkshire and will have access to a range of specialist resources.

Considerable resources are being spent on youth crime and on reducing the number of
persistent offenders in particular: Start-up costs for the fast-track hearings are estimated
at £220K and annual costs (excluding SCRA direct funding and police IT costs) will run
to about £2.5m. Funding allocated to the National Youth Crime Prevention Fund and the
Intensive Support Fund amounts to £11.9m and £8.9m respectively over 3 years. The
total investment in youth justice between 2000-04 amounts to £25.5m.

However, increasing the number and range of offending behaviour programmes is, by
itself, not enough: These need to take account of the nature and timing of local crime
problems and be developed within a broader community safety framework. There must
also be co-ordination and a case management approach to ensure that services are
appropriately targeted and that a young person is able to access the right kind of
service at the right time in their life.

In Edinburgh, a Youth Crime Review Reference Group has been set up to take forward
Edinburgh’s Youth Crime Strategy and to oversee the Scottish Executive’s funding
allocation. The multi-agency group comprises representatives from the Children’s
reporter, police, social work, housing, education / community education and the
Council’s Community Safety Unit. Expert advice is drawn on when required in relation to
issues of research, drugs, victims and child protection. A Youth Crime Reduction Co-
ordinator was appointed in November 2001 to support the development of the strategy
and access to individual services is co-ordinated by a Youth Justice Assessment Team,
located within social work, who are responsible for the assessment, case management
and referral of all cases to appropriate services.

Neither is it enough that programmes focus on making young people aware of the
damage they have done to themselves and others and attempt to give them the thinking
skills necessary to change their behaviour: Change in a young person’s life also
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depends on having the opportunities to use those skills: It is usually associated with
acquiring something of value that gives them a reason to re-evaluate their life and
resolve their difficulties.

The recent Audit Scotland report: “Dealing with Offending by Young People” suggests
that it is more important to develop young people’s skills and opportunities for
employment and to strengthen their capacity for positive personal relationships. It
recognises that young people will only sustain positive change beyond the life of a
programme if a wider range of issues central to their lives, such as education, family
relationships and the ability to get and hold down a job, are also addressed. In this way,
any intervention will aim to move a young person forward in their life, rather than simply
revisiting what they have done wrong and trying to work out why.

Gaining employment will not guarantee that a young person stops offending, but
evidence suggests that it does serve to reduce it. This is not simply because people
commit crime because they are out of work and employment takes away the need to
offend: for many young people, employment structures their daily lives in such a way as
to reduce some of the opportunities for offending.

Integrating an employability component into offending behaviour programmes can
therefore add value and ensure that positive change is sustained. Apex Scotland aims
to achieve this through partnership working with the Airborne Initiative and with Glasgow
City Council and NCH in the Glasgow Community Justice and Employment Project.

Airborne is an alternative to custody, 9-week residential programme for 18 to 25 year
old persistent offenders. Apex provides an Employment Development Service delivered
by a full-time member of staff, as well as aftercare support for clients. Our input includes
work on the Rehabilitation of offenders Act 1974, the Police Act (Part V). Disclosure
letters, Conviction Relevance, Job Seeking Skills (including CV preparation and mock
interviews), Lifeskills and Throughcare.

Between December 2000 and October 2002, we worked with 83 young men, 16 of
whom failed to complete the programme; 12 were still receiving services from us at that
time and 57 completed the programme with the following positive outcomes:

13 (23%) gained full time employment
5 (9%) gained part-time employment
13 (23%) progressed to further training
7 (12%) progressed to further education
1 progressed to voluntary work

Sixty eight per cent of clients who completed the programme achieved a positive
outcome. SCRO have informed us that this sample is large enough to carry out a
recidivism check and we will be progressing this in due course.
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The Glasgow Community Justice and Employment project provides integrated
supervision for young people aged 15 to 21 who are at risk of custody either
immediately or through early entry into the criminal justice system. Up until February
2002, 182 young people had been referred to the project: 130 to the criminal justice
programme and 52 to the children’s hearing system programme. The vast majority of
these young people were at high risk of entering secure accommodation or custody.

The Audit Scotland report tells us that some 73% or £62.2 m of expenditure on services
for offenders is spent on the estimated 1200 young people in residential schools with
offending behaviour and those in custodial settings. The project evaluation report
highlights that the average cost of a place at the project is £6764, which represents
significant savings if compared with the costs of custody or secure accommodation and
with other intensive community based disposals

Barriers to Employment

Research shows that employment is the single most important factor in reducing re-
offending (CIPD), reducing the risk by between a third and a half, yet two-thirds of
prisoners arrive in prison from unemployment and three quarters leave prison with no
job to go to.

Home Office statistics show that ex-offenders face considerable difficulties in finding
work and that, out of 22,000 job applications made by ex-offenders, less than 1% of
applicants actually revealed that they had a criminal record. There is, however, no
evidence to indicate that ex-offenders are any more likely to offend in the workplace
than others (National Institute for Economic and Social Research: “Barriers to
Employment for offenders and Ex-Offenders”).

The vocational training and employment opportunities available in prison do not match
current needs in the labour market. However, a report published in January 2003 by the
SPS Learning, Skills and Employability Policy Subgroup sets out a commitment to
securing “a real and sustained improvement in prisoners learning, skills and
employability, both while in prison and in the crucial period after their release into the
community”. This is to be achieved by, amongst other things, modernising prison
industries to take account of the demands of the external labour market.

Work is underway in Barlinnie to develop a training and employment initiative to enable
prisoners to access employment in the construction and building sector on release. This
initiative is being assisted by Laing O’Rourke Scotland in partnership with statutory and
voluntary agencies. Apex will play a leading role in preparing prisoners for this work and
supporting them after release.

For many prisoners, finding employment is just one of a number of problems they will be
confronted with on release. Unless dealt with effectively, issues such as a lack of
housing or problems of drug and alcohol misuse are likely to add to the difficulty of
finding and keeping a job. The Fifth Prison Survey (2002) asked prisoners to identify 3
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things, from a list of 9 items, which they considered most important to them before
release. Housing was rated the issue of most importance with half of all prisoners
selecting this option, followed by employment (40%) and contact with family (38%).

With the advent of Part V of the Police Act 1997 and the setting up of Disclosure
Scotland, fewer people will now be able to hide criminal convictions. The Act introduced
3 levels of Disclosure: Basic, Standard and Enhanced. Standard and Enhanced
Disclosures apply to those seeking to work with children and vulnerable adults or in
other positions of trust. In these cases, all previous convictions, including spent
convictions and in the case of Enhanced Disclosures, local police information, are
included. Standard and Enhanced Disclosures are issued directly to organisations who
have registered with the Central Registered Body for Scotland (CRBS), with the consent
of the individual concerned. Basic Disclosures only show unspent convictions and can
be applied for by individuals.

The Rehabilitation of Offenders Act 1974 requires ex-offenders, if asked, to disclose
their previous convictions to employers. This requirement lasts until a period of time has
passed without further convictions, when they become spent. However, for many ex-
offenders, this process takes 10 years and for those sentenced to over two and a half
years, the requirement to disclose lasts for the rest of their lives.

There is a need to strike a balance between protecting the public and reducing the
barriers to employment for ex-offenders. We welcome the review of the ROA that was
carried out in England and Wales and is underway in Scotland. It proposes the
replacement of the rehabilitation periods with shorter disclosure periods based on
sentence, the abolition of the two and a half year tariff, the application of different
disclosure periods to custodial and non-custodial sentences and that the requirement to
disclose should be explained as part of the sentencing process.

Disclosure

The Review of the Rehabilitation of Offenders Act also recommends the development of
a voluntary code of practice for employers to govern the use of Disclosures in the
recruitment process. Part of Apex Scotland’s role is to work with employers to promote
fair recruitment policies and practices and to encourage them to assess and manage
risk. We ask employers to consider several factors:

Whether the criminal conviction or any other matter revealed is relevant to the post in
question;
The seriousness of the offence;
The length of time since it occurred;
The circumstances surrounding the offence and the explanation offered;
Any pattern of offending behaviour
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Steps taken by the offender to address their behaviour and lifestyle.

We believe that a Disclosure letter addressing all these issues is more important than
the information contained in a Disclosure certificate and we encourage and assist our
clients to provide them for prospective employers.

The following gives an example of one such letter, all of which begin with the statement:
“I am providing this in accordance with the Rehabilitation of Offenders Act 1974”:

“Between the ages of 15 and 26, I was convicted of a number of offences associated
with my addiction to heroin. As a result, I have spent the majority of my adult life in
prison. My last offence was in February 2002, for which I received an 18 month
sentence”.

“At the time of my first offence, my parents relationship had broken down and I started
hanging about with an older group of boys and trying to impress them. I am not making
excuses but I feel it did contribute to my fall in to addiction and offending behaviour”.

“During my last 18 month sentence of which I served 9 months, I decided to address my
drug abuse and lifestyle. I went into full time education in prison and completed Level 1
of an NVQ in bricklaying and a Cognitive Skills Programme. I was also hand picked to
contribute to a video for school age children educating them on the dangers of drugs
and a life of crime”.

“When I was released from prison, I sought treatment for my addiction and began to
regularly attend appointments at Apex Scotland to further develop my employability
skills, explore the types of employment I could access and to learn the correct methods
of disclosing my criminal record to future employers. My progress and increased
confidence is due to my own self-motivation to provide a positive role model for my two
young children”.

“I am keen and motivated to work and would welcome the opportunity to discuss any of
the above”.

The young man who composed this letter secured a job in a call centre and continues to
progress.

Outcomes

Our first recidivism report covers a sample of 106 clients who completed programmes
within the following community based employability services:

Supervised Attendance Orders (59%)
Employment and Guidance (26%)
New Futures (8%)
New Deal (5%)
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Training for Work (2%).

All clients in the sample registered for their first appointment in the 6-month period
between 18 September 2001 and 17 March 2002 and all achieved positive outcomes
with 45% of the sample progressing to full-time employment and 8% progressing to
part-time employment. Other outcomes achieved included further training (14%), further
education (10%), an Intermediate Labour Market placement (10%) and voluntary work
(13%).

The age profile of the sample when they began working with Apex is as follows:

16 – 18 9%
19 – 21 25%
22 – 29 24%
30 or over 42%

Forty eight per cent of the sample have no qualifications at all and 32% of them left
school before the age of 16. There is also a range in the seriousness and number of
offences of the group with 42% having less than 10 convictions, 49% having between
10 and 50 convictions and 9% with over 50 convictions.

Recidivism information was returned from SCRO on 90 out of the 106 clients in relation
to three time periods: the first period measures offending in the period prior to the
sample starting work with Apex Scotland; the second provides results for the period
during which they were working with Apex (it should be noted that 39% of clients
reported that they had outstanding charges against them in this period) and the third
tracks their offending patterns in the 6 month period after they completed Apex
programmes and moved on to positive outcomes.

Between 18 March 2001 and 17 September 2001, 47 clients (52%) have a conviction
and the total number of convictions amongst the group is 128. Of the 47, 21 have one
conviction for this period, 26 have more than one conviction and 11 have more than 4
convictions at this point.

Between 18 September 2001 and 17 March 2002, 33 clients (37%) have a conviction
and the total number amongst the group is 121. Eight of the 33 clients have one
conviction, 25 have more than one and 10 have more than 4 convictions at this time.

Between 18 March 2002 and 17 September 2002, 24 of the sample (22%) have a
conviction and the total number amongst the group is 96. Eleven out of the 24 have one
conviction at this time(an increase on the previous period, which may relate to
outstanding charges), while 13 have more than one and 5 have more than 4.

The data therefore highlights a significant decline in offending by this sample of clients
over the time periods covered. Bearing in mind that 39% still had outstanding charges
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when they were working with us, the actual offending that took place after they moved
on to positive outcomes (period 3) is likely to be even less than the figures suggest.

A dataset covering a sample of 275 SAO clients, all of whom registered for their first
appointment between 18 September 2001 and 17 March 2002 was also submitted to
SCRO.

The average client age is 26 years old, with the youngest aged 16 and the oldest aged
57. The majority are long-term unemployed and many have never worked, although 6%
of the sample reported that they were in employment when they started working with
Apex.

Forty per cent of the sample have less than 10 convictions, while 53% have between 10
to 50 convictions and 7% have over 50. SCRO were unable to provide recidivism data
on 13.5% of the dataset, leaving a sample of 238 clients.

In the period before they began working with Apex (18 March 2001 to 17 September
2001), 39% of the sample have one conviction, 61% have more than one and 22% have
4 or more convictions.

In the period that they were working with Apex (18 September 2001 to 17 March 2002),
34% of the sample have one conviction, while 66% have more than one and 28% have
4 or more. The latter two figures are higher than for the first time period and are likely to
relate to outstanding charges.

In the period after they completed work with Apex (18 March 2002 to 17 September
2002), 42% of the sample have one conviction, 58% have more than one and 21% have
4 or more. Therefore the percentage of clients with one conviction in this time period
has increased, while the numbers with more than one or 4 or more convictions has
decreased.

Analysis of reconviction data on 186 offenders who received SAO’s in the National
Evaluation reveals that 55% (102) of this sample were reconvicted within 6 months and
69% (126) within 12 months. While these figures may appear high, a high proportion will
be convictions for offences that pre-date the SAO. Indeed, 48% of the Apex sample
reported that they had outstanding charges when they registered with Apex. It could
therefore be concluded that the decline in their offending at period 3 (6 months after
referral) is even more significant.

Success Stories from HMYOI Polmont

Thomas, Edinburgh: Thomas completed a Job Seeking Skills with Apex and enrolled on
a “People with Potential” course before release that was provided by the Cyrenians.
During the course, he completed a six-month work placement and was subsequently
offered and took up full-time employment.
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Vaseem, Glasgow: Vaseem also completed a pre-release Job Seeking Skills course
with Apex and went on to complete an HNC in Travel and Tourism. He is now in full-
time employment and owns his own home and car.

James, Aberdeen: James had a drug problem when he arrived in Polmont, for which he
received help while in custody. He remained drug-free after release, secured
employment and settled down to married life.

Darren, Oban: Darren completed a Job Seeking Skills course during his sentence,
followed by an Open learning Course in IT on release and is now in employment.

Alan, Paisley: Alan was undertaking a catering course when he was sentenced to
custody. He finished his course after release, secured full-time employment, was
offered a job by another company and now owns his own home and is happily married.
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Justice 1 Committee

Inquiry into alternatives to custody

Visit to Freagarrach Persistent Young Offenders Project, Polmont

1. Members of the Justice 1 Committee visited Freagarrach Persistent Young
Offenders Project, Polmont on Tuesday 21 January 2003. The members
representing the Justice 1 Committee were Christine Grahame (Convener),
Maureen Macmillan (Deputy Convener), Wendy Alexander, Lord James Douglas-
Hamilton and Michael Matheson.

2. This note provides a factual account of the visit to Freagarrach Persistent Young
Offenders Project, Polmont by members of the Justice 1 Committee.

Introduction

3. Julie Ross, Acting Children’s Services Manager, Barnardo’s Freagarrach Project
- Stirling and Helen Jones, Acting Children’s Services Manager, Barnardo’s
Freagarrach Project, Polmont and George Mann, Senior Practitioner, formally
welcomed Committee members to Freagarrach Persistent Young Offenders
Project. This fact-finding visit was undertaken as part of the Committee’s inquiry
into Alternatives to Custody.

Background

4. Julie Ross provided some background information about the setting up of the
Freagarrach Persistent Young Offenders Project.  Historically, in the Central
Region there had been a good level of partnership between the Children’s Panel,
Central Scotland Police Force, local authority Education and Social Work
Departments and Barnardo’s Scotland.

5. The Freagarrach Persistent Young Offenders Project was set up in 1995 as a
result of a successful bid by Barnardo’s Scotland in response to the former
Scottish Office’s invitation to tender for funding for a developmental community
based project for persistent juvenile offenders. Barnardo’s Scotland secured the
contract because of its ability to show that the organisation was well established
within central Scotland, had strong community links and was trusted by local
agencies. In recognition of the organisation’s commitment in this area, Central
Scotland Police used to make available information on persistent offenders via
the TRACE information system to Barnardo’s. Due to the introduction of the Data
Protection Act 1998 (the 1998 Act) the project no longer has access to
information from this system and as such is unable to pro-actively target the
service at the offenders most in need of the service.

6. The initial funding for the project from the Scottish Office was for a 5 year period.
Falkirk Council now provides funding. Stirling Substance Misuse Project has



involvement with the project, with its main catchment areas being Stirling, Falkirk
and Clackmannanshire.  Although, Barnardo’s (in Aberdeen and Motherwell) runs
projects, it is not rolled out on a national basis.

Presentation and question and answer session

Referral to the Project
7. One member asked how persistent young offenders were referred to the

Freagarrach Project. Julie Ross indicated that there was a set of criteria for entry
to the project. Twelve to sixteen year olds required to have been involved in a
minimum of 5 “episodes” of offending (resulting in police charges) during the past
12 months.  In addition offending should be the main reason for any statutory
involvement and a social work assessment would highlight the need for intensive
support.

8. The average number of charges before starting at Freagarrach was noted in the
Scottish Executive Research Findings No.53 as 17.7 charges (attached at
Annex A). Members noted that referrals now come from the social work
department, as social work reports must also note offending behaviour as well as
any other problems that the individual may be having (such as coping with
bereavement, school exclusion etc.).

9. The sixteen to eighteen year olds service has different criteria whereby young
people are assessed as at risk of entry to the adult court system or escalation
through the adult courts.  A range of “risk factors” were outlined.

10. Most young people attending Freagarrach do so on a voluntary basis. However,
in real terms it is often the case where a young person may have to make the
choice between the Freagarrach Project or secure accommodation. George
Mann, a senior practitioner, explained that many people might think that
Freagarrach is an easy option, though this is in fact not the case as they must
work on their offending behaviour at Freagarrach. The Project staff visit the
young people at their home and accompany them to the Project to show them
how it works in practice.

11. The Project provides three one-to-one meetings with a project worker for
approximately two hours per session. Freagarrach provides different sessions
during that time addressing the six areas of the Project’s programme, i.e.
challenging offending, victim awareness and reparation, family work, education or
employment, health and constructive use of leisure.  Encouraging involvement in
leisure activities helps provide the individuals with a sense of community or group
identity and a chance to increase communication skills, as well as helping to build
up a relationship with their worker and increase self-esteem.  Annex B outlines a
typical main service programme

Increase in number of referrals
12. A member asked why the number of referrals had increased.  Project staff

identified the success of the Project in reducing the average number of charges
per young person as a contributing factor for the increase in referrals, but
suggested that there was also a shift in society’s view of alternatives to custody



which might have impacted on the number of referrals. Julie Ross indicated that
the focus on prison and custodial sentences had been reduced in the past
decade and the emphasis was more on rehabilitation and reduction of offending.
Helen Jones said that the courts and children’s panels do have the power to refer
young people to Freagarrach but that they were not making use of this option
even though the Project’s success in working with young people in a voluntary
capacity had been recognised.  It was noted that some Sheriffs might not be
aware of the option of Freagarrach, which principally aims to keep the young out
of the adult court system.

Substance misuse
13. In light of the project’s success, one member inquired if there was a waiting list

for entry to the project. Helen Jones indicated that there was currently no waiting
list for Freagarrach, Polmont base but that the Stirling base was massively
oversubscribed and that they have requested Stirling Council to provide another
worker to assist with the project. Julie Ross advised that though there were
Community Addiction Teams throughout Scotland there was no specialised
residential detoxification unit in Scotland for those under 16 years of age.

14. Julie Ross stated that 94% of all young people who attended the Freagarrach
Project suffered from one form of substance abuse or another. All those attending
the Project misused substances of one type or another. Those with alcohol
misuse problems equated to 10%; those with drug abuse problems only
(cannabis, ecstasy, speed (amphetamines)) 17%; those with multiple substance
abuse problems (mainly cannabis and alcohol) 67%. The average age at which
substance abuse first took place was indicated to occur between ten and twelve
years of age.

Programmes - general
15. The general focus of the programmes is on cognitive and motivational skills,

looking at the strengths of the individual. George Mann understood there to be
too much focus in other programmes on “deficits” whereas Freagarrach wished to
emphasise positives, as the young offenders tended to receive mostly negative
feedback from those they had encountered in life so far.

Individual programmes
16. The individual programme contract is drawn up during the first four to six weeks.

This is when the individual’s attendance is noted and their commitment to
working with staff on offending issues is assessed. This personalised contact
provides specific targets for change and details the commitments to be made on
both sides and the methods to be used in tackling offending behaviour. The
contract is simple in nature and is written in partnership between the project
worker and the individual. As attendance at Freagarrach is on a voluntary basis
the individual cannot be forced into a contract, they must want to do it.

17. Members enquired about the provision of individual programmes for offenders
and the benefits of this system. Helen Jones advised that individual programmes
assist the individual by involving partners where possible, including social
workers, education, families and the police.  Programmes include “breaking down
the barriers with police” and “victim awareness” which provides an understanding



of the impact of crimes on victims and offers the offender an opportunity to make
amends either directly to the victim of the crime or indirectly to the community in
general.  The example programme (attached at Annex C) shows the areas
covered by a young person attending the Project in more detail.

Evaluating effectiveness of programme
18. Managers told members that since the TRACE system was no longer available,

young people’s and parents’ consent was necessary to permit information on re-
offending to be shared in order to evaluate effectiveness in terms of reduction of
offences.

19. Julie Ross raised the concern that it could take up to twelve months between an
offender being arrested for committing an offence, to being charged for that
offence. This situation was problematic as it was possible for the offender to
attend the Project and progress well within Freagarrach, then to be given a
custodial sentence which could negate the positive aspects achieved by the
Freagarrach Project.

Extending the Project nationally
20. A member said that Freagarrach provided an example of ‘best practice’ and

wondered if there was potential for the Project to be replicated throughout
Scotland.  In theory this was possible, but Helen Jones explained that there might
be a problem recruiting appropriately experienced staff, although this would be
dependent on the skill base of the area where the project would be established.
Freagarrach was originally set up with staff seconded from local social work and
education departments.

Progress towards employment
21. Members asked about Freagarrach’s involvement with other agencies, such as,

APEX Scotland. Julie Ross confirmed that the Freagarrach Project had delivered
modules alongside APEX in the past and also referred young people to relevant
pre-vocational education providers. Helen Jones said that problems do occur in
getting young people from pre-vocational skills courses into employment.
Although the Project is beneficial in getting young people used to regular
attendance patterns and timekeeping, it was recognised that getting them to
attend a workplace from 9.00 am till 5.00 pm could be quite difficult because they
are not used to it. The project workers agreed that apprenticeship or “mentoring
programmes” would be valuable, though experience suggested that it had been
hard to get employers to take on ‘difficult’ youngsters.

Financing of the Project
22. The question of finance for the project was raised by one member in regard to

‘New Futures Fund’ and whether this plugged any financial gaps that existed with
the Project’s current funding arrangements. Julie Ross stated that there was still
a struggle in terms of funding, particularly because the difficulties that young
people suffered were not short term but were lifelong issues.

Accommodation and young offenders
23. A member raised the issue of accommodation for the young people. Stable

accommodation within central Scotland was viewed as essential.  In this respect,



Julie Ross highlighted the ‘supported landlady’ programme which operates in
Glasgow with involvement SACRO (Safeguarding Communities and Reducing
Offending in Scotland).

Secure accommodation
24. It was explained to members that the Project did not give up easily on a young

person who did not respond to the programmes.  Secure accommodation would
be considered as a last resort. Concerns were raised by Project Workers about
the quality of secure accommodation units.  This was believed to be due in part to
the level of funding available to the units. This was of particular concern given
that the secure units had scope to provide good quality work with young people in
a contained environment. Julie Ross stated that the Scottish Executive needed to
look at what was provided in terms of secure accommodation within Scotland,
with a view to fostering a positive culture of working with young people through
the implementation of programmes.

Ex-attendees of the Project
25. Maureen Macmillan asked whether ex-Freagarrach Project attendees came back

to visit the project and how the project deals with this.  Julie Ross said that in the
past the Project kept in touch with those who have been through the Project
informally.  However, in response to evaluation findings more formal mechanisms
have been established including running maintenance groupwork, a
volunteer/befriending service and individual contact.  The Project bid successfully
for Aftercare money via the Youth Crime fund to further develop this service.

End of Visit

26. Committee members ended their visit by meeting some of the young people and
staff involved in the project. On leaving the project the Committee members
thanked the Project Workers, Julie Ross and Helen Jones, and the George
Mann, Senior Practitioner and all the staff and young people involved for
facilitating a worthwhile and educational visit for the Justice 1 Committee
members.
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Justice 1 Committee

Council of the Law Society of Scotland Bill

Paper on Scheme of Delegation for Client Relations Matters by the Law Society
of Scotland

GENERAL PRINCIPLES

The following principles will apply in Client Relations matters:-

1) complaints shall be dealt with fairly and impartially;

2) the power to determine the outcome of all complaints should be delegated to

Committees of the Society;

3) an overriding objective of the reforms will be to decrease the time taken for complaints

to be resolved;

4) lay representation on Client Relations Committees will be 50% as recommended in

the Justice 1 Committee Report on the Council of the Law Society of Scotland Bill;

5) the Society will use its best endeavours  to ensure that there will be adequate

safeguards in place to ensure that complaints are properly considered in the first

instance;

6) there will be an oversight Committee which will help to ensure that there is

consistency in all aspects of the work of the Client Relations Committees; and

7) the Society should pay an honorarium to members of its Client Relations Committees.

IMPLEMENTATION PLAN FOR DELEGATED POWERS

Client Care Committee - Remit

The Client Care Committee shall have the following remit:-
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• to consider and promote initiatives to improve client care standards within the

profession;

• to give guidance and directions to Committees handling complaints in relation to

procedures to ensure transparency, consistency and balance;

• to give guidance and direction to the Client Relations Office in relation to the

determination of procedures for handling complaints;

• to consider and deal with points of policy and principle arising from specific cases and

to give guidance as appropriate;

• to review or supervise training arrangements for reporters and Committee members.

Client Relations Committees - Remit

Client Relations Committees shall have decision-making power regarding complaints -

(a) under section 42A(1) or (2) or the Solicitors (Scotland) Act 1980, or under section

33(1) of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990, the functions

of determining—

(i) whether to uphold or dismiss a conduct complaint (within the meaning of the said

section 33(1)); and

(ii) what action to take in the matter; and

(b) under section 20(1) or (2) of the Law Reform (Miscellaneous Provisions) (Scotland)

Act 1990, the functions of determining—

(i) whether any of paragraphs (a) to (d) of the said section 20(1) apply to the practitioner;

and

(ii) what action to take in the matter.

Number of Client Relations Committees

There shall be five Client Relations Committees or such other number as may, from time

to time, be appropriate.

Size of Committees
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Client Relations Committees should consist of ten members or such other number as

may, from time to time, be appropriate consisting of equal numbers of qualified solicitors

and lay members.

The Quorum for Committee Meetings

The quorum for Client Relations Committee meetings should be five or such other

number as may, from time to time, be appropriate.  At any Committee meeting which

takes place the minimum number of qualified and lay members present should be two of

each.

Frequency of Meetings

Client Relations Committees shall meet once in each month, or otherwise as required.

Appointment of Lay Persons

The current approach to the appointment of lay members is open advertisement, sifting

of applications, interview and recommendation for appointment.

a) Open advertisement - Advertisements are placed in the Scotsman, Herald, Press &

Journal and Sunday Post.

b) Sifting the applications - When it has been necessary to sift applications, due to the

number received, the panel which has been appointed for the purpose of interviewing

potential applicants will carry out this task.

c) The Panel - In the past the panel has consisted of three people - a representative from

the Law Society (normally the Client Care Convener), an existing or retired lay

member and a third independent person, e.g. Sheriff Principal Gordon Nicholson,

Peter Mackay (ex Principal Establishment Officer at the Scottish Office) and Garry

Watson when he was Scottish Legal Services Ombudsman.  It is envisaged that a

similar composition will apply to future panels.
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d) The Interviewing Process - The purpose of the interviews is to ascertain the ability of

those who have applied to write reports (with suitable training) and to potentially

contribute as Committee members.  The approach that the panel normally takes is

that it would look to involve all of those who come through the interview process and

who appear to be both keen and able to do the job.  Over the years the Society has

recruited from throughout Scotland and from different backgrounds to fill vacancies.

The most recent recruitment exercise has resulted in the appointment of, amongst

others, an anaesthetist, an electrical engineer and a full-time carer.

e) Training of Lay Members - This is subject to ongoing review by the Client Care

Committee.
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J1/03/7/21

Justice 1 Committee

Inquiry into regulation of the legal profession

Response by the Law Society of Scotland

INTRODUCTION

The Law Society of Scotland has considered the Report issued by Justice 1 Committee

following its Regulation of the Legal Profession Inquiry.  The Society would offer the

following comments on the recommendations made by the Committee.

RESPONSE TO RECOMMENDATIONS

2. Single Gateway

The Committee believes that it is vital that the public perception of the complaints

systems is that it is both fair and transparent. The Committee is in favour of the

creation of a single gateway for complaints against the legal profession which it

believes will improve the public perception of the complaints system and play a

valuable oversight role.

The Society does not agree with the concept of a single gateway as a portal for all

complaints against the legal profession.  Having a single gateway will undermine the

system which the Committee endorses in discussion point 1.  In other jurisdictions

such as New South Wales, the Legal Services Commissioner receives all

complaints.  The Commissioner may investigate a complaint; refer it to the Law

Society Council for investigation; or dismiss it if it is vexatious, misconceived,

frivolous, lacking in substance, or if it does not contain the necessary particulars.

Accordingly, the single gateway as applicable in New South Wales is not an “open”

gateway: not every expression of dis-satisfaction will necessarily be treated as a

complaint.  If adopted in Scotland, such a system could create an additional layer

of bureaucracy and result in additional costs without any appreciable benefit.
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Furthermore, if such a gateway should be created, mechanisms would have to be

developed to deal with the following issues:-

1. the nature and powers of the gatekeeper would need to be defined;

2. the existence of the gatekeeper would,  dependent on its powers, compromise

the very independence which the committee values;

3. the difficulty of identifying what is and what is not a valid complaint would require

the gate-keeper to make decisions in law which could be subject to judicial

review;

4. the sifting process which the gate-keeper would be required to conduct would

necessarily introduce further delay into the system;

5. the creation of a gate-keeper would require the establishment of an appeal body

to take account of those issues which the gatekeeper refuses to investigate;

6. there is a danger that an additional layer of bureaucracy would cause further dis-

satisfaction with the system;

7. the cost of such a system could be considerable.

3. Powers of the Ombudsman

The Committee believes that the role of the Ombudsman is crucial in ensuring that

the complaints process is open and transparent. The Committee recommends that

the powers of the Ombudsman should be augmented. The Committee believes that

this will increase consumer confidence in the complaints system and provide for

greater independent oversight.

The Society is of the view that the powers of the Scottish Legal Services

Ombudsman should only be enhanced if it were demonstrated that such

enhancement would be in the interests of the public.  The Law Society of Scotland

would be concerned if any re-definition of the powers of the Ombudsman might so

fundamentally change the Office that it can no longer be identified as an

Ombudsman; but rather it would be transformed into a regulator.  Care should be

taken that any enhancement in the Ombudsman’s Office shall not result in a

fundamental change in the Ombudsman’s role.

4. Power to investigate the substance of the original decision made by the professional

body
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There is an expectation on the part of consumers that the Ombudsman will

investigate the merits of a complaint. The Committee believes that without this

power, the Ombudsman does not have the capacity to address the real issues of

concern to the complainant. The Committee therefore recommends that the

Ombudsman should be given the statutory power to investigate the substance of a

complaint rather than simply the way it has been dealt with by the professional

bodies.

The Society does not accept this recommendation.  It would transform the

Ombudsman into a regulator which would not achieve the Committee’s expressed

view on regulation.

The Society does not agree that the Ombudsman should have the power to

investigate the merits and substance of a complaint rather than its handling.  If such

a power were given to the Ombudsman, this could result in a review or appeal

process which would also undermine the Committee’s view on regulation.

5. Power to enforce recommendations

The Committee believes consumer confidence in the Ombudsman is undermined

by the fact that it is not possible for the Ombudsman to enforce recommendations.

The Committee therefore recommends that the Ombudsman should be given the

statutory power to enforce recommendations.

The Ombudsman has powers, under Section 34A of the Law Reform (Miscellaneous

Provisions) (Scotland) Act 1990,  to publish her decisions.  Where an Ombudsman’s

report is sent to the Law Society of Scotland, the Society is obliged within three

months to notify the Ombudsman and the dis-satisfied client of the action which it

has taken to comply with the Ombudsman’s recommendations or in consequence

of further consideration by the Society, or their decision not to comply wholly with the

recommendations and any reason for that decision.  If at the end of the three month

period, the Law Society has not wholly complied with the recommendations, the

Ombudsman may take such steps as are necessary to publicise that fact and the
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cost of publication requires to be met by the Law Society of Scotland.  Accordingly,

whilst there is no formal power of compulsion, the Scottish Legal Services

Ombudsman has an effective mechanism to secure compliance with her

recommendations.

6. Power to conduct general audits

The Committee believes that granting the Ombudsman the power to conduct general

audits would allow for more effective monitoring of professional bodies’ complaints

systems. The Committee therefore recommends that the Ombudsman should be

given this statutory power.

The Society accepts that the process identified in the Report may assist in dispelling

any perception of opacity and replace it with a sense of transparency.  Accordingly,

the Society would welcome the statutory power to enter into a protocol, analogous

to the situation in Northern Ireland, to achieve these aims.

7. Power to prescribe general timescales

The Committee believes that it is vital that complaints are dealt with as speedily as

possible, for the sake of both the complainant and the solicitor. The Committee

therefore recommends that the Ombudsman should be given the statutory power to

set appropriate target timescales and to monitor adherence to them.

The Society agrees that complaints should be dealt with as speedily as possible.

The Society accepts the value of timescales for the new regime in the light of

delegated powers.  The Society intends to publish statistics on its performance.  In

these circumstances, the Society does not consider that the Ombudsman should

have the power to set target timescales.

8. Power to direct professional bodies to investigate a complaint

The Committee is concerned about the number of complaints which are not

investigated by the Law Society of Scotland (Law Society) and believes that the

power to direct a professional body to investigate a complaint would help to ensure

that there is independent input into the decision about what constitutes a complaint.
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The Committee therefore recommends that the Ombudsman should be given the

discretionary statutory power to direct professional bodies to investigate a complaint.

The Society disagrees with this recommendation.  The Society is bound to

investigate complaints under the statutory powers contained in the Solicitors

(Scotland) Act 1980 and the Law Reform (Miscellaneous Provisions) (Scotland) Act

1990.  Some complaints are, therefore, not within the power of the Society to

investigate.  The Society will consider procedures to ensure that the application of

the statute is monitored.

9. Funding

The Committee acknowledges that increasing the powers of the Ombudsman will

require additional funding. The Committee believes that it is important that the

independent element of the system is not funded by the legal profession and

recommends that the Government should fund the increased costs incurred by the

Ombudsman’s office as a result of the Committee’s proposals. The Committee

believes that the professional bodies should continue to fund their own complaints

systems.

If the objective is to safeguard the independence of the system, the Society is of the

view that any recommended changes should be funded by the Scottish Executive.

There are issues about whether, in areas of co-regulation with Government

Agencies, the costs should be shared between the UK Government and the Scottish

Executive.  In that connection, the Society has analysed the costs of its complaints

handling process.  The costs are brought out as follows:-

1999 2000 2001 2002 2003

Salaries 385,903.01 389,159.50 452,940.13 503,011.71 614,394.00

Overheads 107,705.53 97,715.95 123,471.48 130,682.44 153,598.50

Operational Costs 65,459.52 89,972.43 101,260.81 103,789.60 142,000.00

Prosecution Fees* 102,456.13 225,709.73 103,174.67 165,392.41 125,000.00

Tribunal Costs* 96,095.66 92,077.54 101,738.16 96,362.92 86,000.00

Recoveries* -31,185.45 -48,299.36 -30,436.13 -68,504.82 -65,000.000

Total Costs 726,434.40 846,339.79 852,149.12 930,734.26 1,055,992.50
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17% 1% 9% 13%

*includes Guarantee Fund prosecutions

10.Recommendation for reform

The Committee believes that the most effective regulatory system is one that

involves the legal profession taking direct responsibility for setting its standards,

monitoring compliance, and having primary responsibility for providing consumer

redress (as discussed below), but with the key dimensions of lay involvement and

rigorous independent scrutiny. The Committee believes that the regulatory reforms

outlined above will have a significant impact on the service received by the

consumer. The Committee also believes that there are a number of reforms required

to the way in which the professional bodies handle complaints, as discussed below.

No comment necessary.

Law Society of Scotland

11.Dual role of the Law Society

The Law Society is charged with the promotion of the interests of the solicitors

profession in Scotland and of the interests of the public in relation to that profession.

It has been suggested in evidence that there may be a conflict of interest and that

the Law Society cannot always represent both interests fairly. With regard to removal

altogether of conflict of interest or potential conflict of interest, this could be

addressed by creating firewalls between those in the profession who are subject to

a complaint, and the complainant. Such a system exists in England and Wales

where the Office for the Supervision of Solicitors has been set up to deal specifically

with the handling of complaints and has a guarantee of independence from the

Council of the Law Society. The Committee recommends that the Law Society

consider the creation of firewalls, namely by establishing procedures where there is

a clear separation of interests and demarcation between the interests of the

complainer and the solicitor subject to the complaint.

The Society requires further definition from the Committee of what is meant by a

“firewall” in this context.  The Society believes that the new regime will provide a
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clearer separation between the investigation and complaints functions and other

aspects of the Society.

12.Accessibility of the complaints system

The Committee believes that it is vital that the complaints system is transparent and

accessible. The Committee recognises the work done by the Law Society in

developing its leaflet and helpline aimed at clients, but believes that more could be

done to increase the transparency and accessibility of the system. The Committee

therefore recommends that the Ombudsman should be given the power to make

recommendations on the operation of the complaints procedures of the professional

bodies.

The Society endorses this recommendation.

The Society is attempting to make the law and process relating to complaints more

accessible to the public and has had its leaflet “Dissatisfied with your Solicitor”

reviewed by the Plain English Society.  It has also recently been translated into

Arabic, Bengali, Chinese, Hindi, Punjabi and Urdu.

13.Setting Standards

The Committee recommends that there should be lay involvement in the setting of

standards for professional bodies to ensure that the consumer’s voice is represented

from the very outset.

The Scottish Solicitors Discipline Tribunal has lay participation and the Society is

promoting the Council of the Law Society of Scotland Bill which will allow for non-

solicitors to be appointed to its committees, including those which deal with the

setting of standards.

14.Definition of a complaint
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There are two definitions of a complaint against a solicitor: inadequate professional

services (IPS) and professional misconduct. There appears to be confusion amongst

consumers about the division of complaints between IPS complaints and conduct

complaints. The Committee is encouraged that there was a lot of support in evidence

for clarifying and simplifying the definition of a complaint. The Committee

recommends that the distinction between conduct and IPS complaints should be

removed. A "complaint against a solicitor" should be redefined in statute, and the

new definition should be simple and widely drawn. This should be supported by an

education campaign aimed at both the profession and the wider public.

Whilst the Society accepts that the definition of a complaint could be clarified by

redefinition in statute, this may be problematic and could result in a lack of flexibility,

but the advantages would be clear.  In the Society’s view, this change could be

supported by educating the profession and the public about the new definitions.

Currently the Diploma in Legal Practice, which is designed for students, and the

Practice Management Course, which is designed for those in legal practice, both

seek to explain the definition of “complaints”.   Continuing Professional Development

courses would be developed to ensure that the message is brought to the attention

of all practitioners.  It would be important for any new statutory definition to specify

clearly what a client may lodge a complaint about.

16.Negligence

The Committee recommends that the Law Society should examine its procedure for

dealing with complaints involving negligence and consider setting up an arbitration

scheme for dealing with such complaints. The Committee also recommends that the

Law Society should examine the merits of the Troubleshooter scheme and report

back to the Committee on other ways of addressing problems experienced by

complainants in pursuing negligence cases in court. Finally, the Committee

recommends that the Scottish Executive should examine the merits of allowing

professional bodies to investigate small negligence cases up to a certain financial

limit, and report back to the Committee on its findings.
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In the Society’s view, negligence claims relate to issues of a breach of the duty of

care which causes quantifiable loss to the claimant.  The Society does not agree that

the professional bodies should be empowered to investigate small negligence

claims.

It is appropriate that such questions of law are directed to the judicial system.  Only

the judicial system is able to adjudicate in disputes or resolve controversies as to

legal rights and to enforce legally recognised claims in accordance with the law.  In

addition to usurping the proper constitutional role of the Court, placing a “negligence”

jurisdiction within the hands of a non-State body would be anomalous.

The Society would, however, propose to discuss how these matters may be taken

forward with the Master Policy insurers and the Scottish Executive.

17.Redress

The Committee believes that redress should be available to the complainant

regardless of the classification of the complaint. The Committee therefore

recommends that compensation should be offered for a complaint about an

individual solicitor’s conduct where it is established that loss has been suffered as

a direct result of the solicitor’s conduct.

Compensation for conduct matters, rather than inadequate professional services,

could only be awarded if it could be established that loss were suffered by a dis-

satisfied client as a direct result of the solicitor’s conduct.  If compensation were to

be offered following a complaint about  an individual solicitor’s conduct, this would

have to be determined by the Scottish Solicitors’ Discipline Tribunal because the

Society’s power in relation to conduct only is to refer to the Tribunal.  The Tribunal’s

powers would require to be amended.

18.Compensation levels

The Solicitors (Scotland) Act 1980 (the 1980 Act) sets at £1,000 the maximum level

of compensation which the Law Society or the Scottish Solicitors Discipline Tribunal

may order a solicitor to pay a client in relation to inadequate professional services.
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The maximum award of £1,000 has not been increased since 1990 and the

Committee believes that it should be uprated and kept in line with inflation thereafter.

The Committee does not accept that there should be no maximum limit, as there

have to be parameters within which those awarding compensation can work. The

Committee recommends that the maximum compensation level should be increased

to £5,000 with a mechanism for annual uprating in line with inflation.

19.The Committee believes that there should be consistency in the awarding of

compensation and supports the suggestion that the professional bodies should issue

guidance on this matter in order that the consumer knows how the award has been

determined. Such guidance should be placed in the public domain. This will be

particularly important given the proposed delegation of powers (as discussed below).

The Society accepts that the maximum level of compensation which a solicitor can

be ordered to pay a client in relation to inadequate professional services should be

increased.

The Scottish Legal Services Ombudsman (Compensation) (Prescribed Amount)

Order 2002 has recently increased the prescribed amount which the Ombudsman

may order a professional organisation to pay in relation to a handling complaint from

£1,000 to £1,200.

The Society agrees that an uprating to £1,500.00 would be appropriate for the

maximum level of compensation to be paid by the solicitor under Sections 42A(2)(d)

and 53A(2)(d) of the Solicitors (Scotland) Act 1980.  An uprating order could be

brought forward under Section 56A(3).

20.Delegated powers

Under the 1980 Act, the Council of the Law Society has to look at each complaint

made to the Law Society and to determine the outcome. The Council of the Law

Society comprises of 51 solicitors who are elected on a geographical basis or who

are co-opted, such as people in public service or in-house lawyers. There is no lay
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involvement in the Council.1 The lack of lay involvement in the Council raises serious

questions about the fairness of the complaints process.

21.The Committee believes that it is unfair that the adversarial approach to dealing with

complaints in the Council does not allow the complainant the opportunity to be

heard, whereas solicitors can lobby Council members to present their case. The

Committee is also concerned that the requirement for the Council to consider every

complaint slows down the process and contributes to time delays in addressing

complaints. The Committee recommends that the power to determine the outcome

of all complaints should be delegated to committees of the Law Society.

The draft principles of the scheme of delegation have been sent to the Committee.

A copy is attached.

22.Conciliation

When it receives a complaint, the Law Society will seek to have the matter resolved

in the first instance between the firm and the dissatisfied client. This process is

referred to as conciliation. The Committee believes that the conciliation process is

key to the complaints handling system and could resolve many complaints at an

early stage. The Committee recommends that the conciliation process should be

strengthened and that a practice rule should be introduced to require firms to have

a complaints procedure, with a delegated person within a firm to deal with

complaints. The Committee also recommends that conciliation services should be

provided to small firms and sole practitioners and that the conciliation process

should have strict time limits to ensure that it is not used as a method to stall

genuine complaints.

The Society agrees to consider strengthening the conciliation process.

23.Lay involvement

The Committee believes that lay involvement in the complaints process is crucial for

promoting consumer confidence. The Committee recommends that lay

representation on committees of the Law Society dealing with all complaints should

be at least 50%.
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The Society confirms that its Client Relations Committees will comprise 50% lay

membership.

24.Scottish Solicitors Discipline Tribunal

The Committee believes that the independence of the Scottish Solicitors Discipline

Tribunal would be enhanced if its solicitor members were appointed by an open

selection process rather than recommended by the Law Society and appointed by

the Lord President and if lay membership were increased. The Committee

recommends that members of the Scottish Solicitors Discipline Tribunal should be

appointed by an open selection process. The Committee also recommends that the

membership of the Scottish Solicitors Discipline Tribunal should be made up of 50%

lay people. It should also be possible for the Scottish Solicitors Discipline Tribunal

to be chaired by a lay person, with the assistance of a legally qualified clerk.

The Society notes this recommendation.

25.Finance

Professional Indemnity Insurance

The Law Society has the power to provide and to require solicitors to have

professional indemnity insurance and does so through the Solicitors (Scotland)

Professional Indemnity Insurance Rules 1995 and a master policy scheme. The

master policy provides cover in respect of negligence claims as well as indemnifying

solicitors in respect of claims arising out of any alleged dishonest, fraudulent,

criminal or malicious act or omission. Claims under the master policy are

investigated by the insurers (Marsh UK). The Committee is aware that lengthy

delays in receiving settlements from the master policy have caused distress to a

number of individuals. The Committee recommends that the Scottish Executive

should examine ways in which the operation of the guarantee fund and the master

policy could be made subject to external regulation and report back to the

Committee on its findings.

It is a matter of concern that the Committee should have misunderstood the

respective roles of insurers and brokers in its report.  Marsh UK are not the insurers.
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The respective roles of the brokers to the Master Policy and the insurers were

explained in their submission to the Committee.  The Society notes that the

Committee is recommending “that the Scottish Executive should examine ways in

which the operation of the guarantee fund and the master policy could be made

subject to external regulation and report back to the Committee on its findings.”

Consideration would be required as to the form which this examination process

would take and the effect of “external regulation” in the light of the current regulation

of the financial services sector.

26.Faculty of Advocates

The Ombudsman told the Committee that the Faculty’s handling of complaints allows

no consumer redress and is based entirely on an internal disciplinary code. If the

client is in pursuit of compensation, this must be pursued by a negligence action

through the courts.2 The Committee believes that there should be redress where

complaints have been upheld. The Committee recommends that the Faculty of

Advocates should offer compensation of up to £5,000 for upheld complaints which

relate to IPS, and for complaints about an individual advocate's conduct where it is

established that loss has been suffered as a direct result of the advocate's conduct

27.The Committee recommends that the Faculty should prepare an information sheet

to be sent to all complainers providing a brief outline of the way the Faculty deals

with complaints.

The Society notes this recommendation.

28.Complaints involving solicitors and advocates

The Committee recommends that the Law Society and the Faculty of Advocates

should produce a procedure for dealing with complaints which involve both solicitors

and advocates, in consultation with the Ombudsman.

The Faculty and the Society have commenced an examination of how improvements

can be achieved in dealing with complaints against both solicitors and advocates.
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29.Legislation

The Committee acknowledges that legislation will be required to implement many

of its recommendations and invites the Executive to report back to the Committee

on these proposals.

The Society notes this recommendation.
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J1/03/7/22

Justice 1 Committee

Civil legal aid

Correspondence from Scottish Women’s Aid

I refer to previous correspondence regarding the above and apologise for the late
submission of this paper.

For your information, I would advise that Gil Paterson MSP, his Researcher
Heather Williams, and myself met with representatives of the Law Society of
Scotland and the Scottish Legal Aid Board  (‘SLAB’) on Monday 10th March to
allow the latter organisations the opportunity to present their case on the Civil
Legal Aid Block Fee proposals.

We welcomed the opportunity to meet with these bodies and, to reiterate the
comments made at the meeting, it is unfortunate that we were not given this
opportunity much earlier in the exercise. The Law Society and the Legal Aid
Board took great pains to emphasize their commitment to protecting the position
of Civil Legal Aid applicants, supporting solicitors who deliver that service and
ensuring the provision of a quality assured and inclusive service. They also
admitted that there could be a reduction in contributions repaid to clients and a
variance in the fee levels of solicitors, some positive, some negative.

We noted their commitment and would state that it is imperative that regular
monitoring is in place to ensure that this commitment is delivered and neither
clients nor the service they receive are in any way compromised by the Block
Fee scheme. In this regard, the continued involvement of the Justice I Committee
in the monitoring process is vital to ensure the transparency and inclusive nature
of the overseeing process.

There was also a stated commitment to ensure that full consultation took place
with various organizations representing the rights of assisted persons,
particularly in relation to developing the various policies and procedures
underpinning the working of the new fee scheme. We look forward to further
strengthening our relationship and working with the Law Society and the SLAB.

I – General comments on Civil Legal Aid Block Fee Proposals

Firstly, as a general point, the Society has stated “the package of reform will be
reviewed by 2005 and if there are any concerns at that stage about the impact of
the reform, they can be taken into account. “

Both the Law Society and SLAB gave the impression that while they have formed
an opinion on how the reforms will impact, they have no conclusive evidence as
to the final outcome of the matter. It is crucial that ongoing monitoring is carried
out during this period, with a report to the Justice Committee and a public report
every 6 months. This will be particularity important in reviewing the following: -
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1) Whether there has been any affect on the number of undefended actions and
whether solicitors have been obliged to reduce or alter, to the detriment of the
client, the service they would normally have delivered under the previous fee
regime.

2) Whether the “Swings and Roundabouts” approach has caused any marked
variance in fee income and any resultant impact- i.e. this has led to solicitors
reducing the amount of Legal Aid work they do, or certain types of work. To
quote the Law Society in their Journal article of October 2002,  “ … Overall,
people will still be rewarded broadly speaking in line with the actual work done. In
some cases, they will be marginally less well rewarded and in other cases,
marginally better rewarded.”

.3) Whether there has been a detrimental increase in the number of cases being
taken to court, which could otherwise have been dealt with by negotiation under
the previous “time in line” regime.

4) We note that there are no proposals to change the basis on which
contributions are calculated, in respect of the amount of a contribution assessed
on applicants, but that there could be fewer applicants receiving a refund of
contributions. This should be monitored, along with any increase in funds
recovered under the  “clawback” provisions.

5) That the service afforded assisted persons must not be any less than that
afforded a private client

6) Whilst acknowledging the difference between the civil and criminal legal
systems and the nature and application of Legal Aid within these systems,
research into criminal fixed fees with regard to their effect on solicitors’ conduct
of the case and impact on clients, would be a useful exercise.

7) In relation to the Quality Assurance regime and inspection, we raised a
number of issues, which should be taken into account in devising this system: -

The peer review process must be suitably independent and impartial as
Inspectors may be dealing with members of the profession that they know or
have had professional dealings with. Page 7 of the Proposal merely states “ The
inspectors will have no current dealings with the firm being inspected.”

There should be provision to include independent third parties, including
laypersons, who are neither members of the Law Society or connected to SLAB,
to review the work of the Inspectors.

8) In relation to the current level of fees for Advice & Assistance (‘A&A’), in order
to ensure that solicitors receive equal remuneration for carrying out A & A work
as they do for court work, it is only equitable that the A&A rate is increased
accordingly
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II– Questions relating to proposed new Forms
( The page numbers and references to paragraphs or Forms relate to the Law
Society’s Proposal of November 2002)

9) Information Required by SLAB (Page 12- Final Paragraph)
In relation to financial information and requirements for documentary evidence,
SWA have previously stated that a failure to produce this on demand may
disadvantage applications coming from women experiencing domestic abuse, as
they are often not in a position to access papers regarding their financial position,
especially if they have fled from their home.

The Forms should be amended to include provision for the solicitor to give a
written explanation in mitigation as to why such information is not available

10) Solicitor’s Applications (page 3 of the Proposal)

The document states that under the proposed new procedure,” the application
process would now take place on the basis of a solicitor’s application for Legal
Aid, to which a series of documents, including the client’s application should be
attached “ It goes on to state… “At the initial application stage, the solicitor will be
required to give a far more detailed assessment of the prospects of success and
the cost of litigation than is currently the case.   …There would also be a
continuing responsibility to report to SLAB throughout the conduct of the litigation
where legal Aid is granted.”

Following the grant of a Legal Aid certificate, the solicitor would have an
obligation to report in any period 12 months from the date of the last report. The
need to report would be prompted by a SLAB request for a report within 28 days.
The passing of a particular procedural stage of the process would also require a
report within 28 days

In relation to the solicitor’s appraisal of prospects of success, the terms of their
appraisal must be monitored and guidelines in place to ensure that there is
consistency in the basis for decisions on prospects and the grounds on which
they are made. Similarly, SLAB’s application and interpretation of the information
must be equally regulated.

It would be useful to monitor the effect of this administration on the workload of
the solicitor.

11) Content and Interpretation of Reports (page 3)
The proposal states...  “Submission of a report in particular terms might lead to
SLAB exercising powers to terminate a Certificate, on the basis that it believed it
was no longer reasonable to provide Legal Aid, or, indeed, that probable cause
for the action no longer existed. “

The necessity of protecting the client’s human rights and civil rights in relation to
access to justice must be at the forefront in the regulation of this matter. Stringent
safeguards must be in place to ensure that the decision to discontinue the
provision of Legal Aid occurs only in exceptional cases, along with
comprehensive guidelines and monitoring to ensure the following are covered: -
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• The circumstances in which would it be decided that it was no longer
reasonable to provide Legal Aid

• The circumstances in which Legal Aid is terminated are limited, carefully
controlled and that the decision cannot be taken on a wider discretionary
basis

• This course of action would only be done as a last resort and exhaustive
further investigation would be undertaken by SLAB if such a course of action
were contemplated

• The applicant is given prior notice that SLAB was about to take this step to
ensure that the applicant does not suddenly find that they were no longer in
receipt of Legal Aid.

• The client has a right to contest the decision before Legal Aid is withdrawn
• The clients have a right to appeal if the decision made and Legal Aid is

withdrawn
• The form of appeal process. It is important that any appeal panel or person

have no connection to the proceedings.

13) On the matter of the “probable Cause for the action no longer decided”
Our comments on safeguards, guidelines and monitoring also apply in relation to
determining: -

The circumstances in which this decision would be made
The criteria controlling this decision. In relation to contact cases, this could
negatively impact on women seeking to oppose contact if SLAB decides that the
reasons for contesting a contact decision were no longer in force. It could also
impact on cases involving domestic abuse where, for whatever reason, there had
been no recent police involvement in a case, the abuser who had left the home
had not contacted a woman for some time, or a women had left home. In all
these cases, there may still be danger and the necessity for a protective order.
• The procedure for an appeal from the client
• The impartial review procedure

These matters must be fully addressed, with the relevant procedure and
guidance explicitly stated in the body of the Block Fee Proposals, before the
process is put in place and we understand this is will be done by October 2003

14) Appendix 1 – Part I of the Solicitor’s Application
We note that the terminology will be changed to the more appropriate “supporting
documentation” and a new “tick box” included. We would suggest that space be
provided on the form for the solicitor to expand on the matter and explain why, at
that time, there is no relevant paperwork available, in order to ensure that this will
not impact on the decision to award Legal Aid.

15) Part 2 of the Solicitors Application Form( pages 15 & 17)

Question 15 – This anticipates that the Board “ might offer legal aid only subject
to the non-involvement of Counsel. Such an offer would entitle the firm to decline
from acting further. ”

Care must be taken that any decision in this matter does this not prejudice and
disadvantage the right of the applicant to have their case conducted in the best
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way possible, particularly if the other side is a private client who can afford to pay
for the involvement of Counsel.

16) Reporting Form (- page 20)

Question 8c       This question relates to SLAB’s decision to continue or
discontinue funding in contact and residence cases where the terms of an Interim
Order are disputed by the applicant or the other party.

 In relation to this, care must be taken in the degree of discretion afforded SLAB
in deciding what is, in their view, an acceptable or unacceptable objection by the
assisted person. If SLAB decide that they do not intend to further fund
proceedings, this could prejudice clients by having them agree to an
unacceptable and dangerous contact or residence situation, due to the
withdrawal of continuing Legal Aid to oppose or obtain a final Order. Strict
guidelines on the application of this power are required.

Disputes on contact issues usually arise for a very good reason, often involving
the safety of women and children. Taking a view on this matter solely for reasons
of financial efficacy could endanger women and children who are opposing
contact or residence on the grounds of domestic abuse, resulting in abusers
obtaining inappropriate access to children and their mothers.

17) Financial Questionnaire Exemption Form ( page 21)
We stated that the Declaration on cohabitation at part (e) in this Form does not
take into consideration the situation where a woman is still living in the same
house as the abuser but is trying to obtain an Interdict or Exclusion Order, etc. By
answering in the affirmative that she is cohabiting with any person as wife, the
applicant could prejudice her application in the circumstances outlined above. A
tick box for exemption as a contrary interest i.e.- the case is being brought
against that partner. - is needed, along with space for explanation.

Finally, we would wish to make a brief comment on the Committee’s Report on
its Enquiry into Legal Aid.

In relation to eligibility and benefits, we would ask that the Committee continue to
press the Executive for a review of income limits and the harmonisation of the
treatment of benefits in relation to Civil Legal Aid.

Solicitors continue to report to us that women are excluded from obtaining Legal
Aid with no contribution, by dint of their receiving Working Tax Credit and an
income that falls just outside the relevant eligibility levels. The result is that
women are faced with the decision to either pay what can be a substantial
contribution that they can ill-afford from a low income or decline the offer of a
contribution. If they decline the offer, they are excluded from access to civil
protective remedies.

We would agree with the Committee’s recommendation to the Executive that
Legal Aid regulation in relation to merits testing be simplified, updated and made
coherent, in particular, the application of the test of “reasonableness”.
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We would also take the opportunity to thank the Committee, both for their interest
in this matter and for facilitating our contribution to the discussion.

H. Louise Johnson
National Worker (Legal Issues)
Scottish Women’s Aid
13 March 2003









J1/02/7/24

Tel. No: 0131 476 8203

Fax No: 0131 225 4243
To All Members of the
Justice 1 Committee Our Ref: LS/74/10/agk/eb

Date: 14 March, 2003

Dear Member

Rehabilitation of Offenders Act 1974: Exceptions Order (Scotland)

The Law Society of Scotland recently commented on a consultation paper
issued by the Scottish Executive concerning proposed changes to the
Rehabilitation of Offenders Act 1974: Exceptions Order (Scotland).

The proposals which have been brought forward in the draft Order before the
Committee seek to update the current Exceptions Order to replicate changes
made in England and Wales and to take account of recent Scottish legislation.

The Society agrees that the additions to the Exceptions Order for England and
Wales should be extended to Scotland and that the opportunity should be taken
to update and consolidate new legislation.

The Society also welcomes the clarification given in the regulations to the effect
that those training for specified professions will be covered by this measure.



I hope that the foregoing is of assistance to you.

Yours sincerely

Anne G Keenan
Deputy Director



J1/02/7/25

Direct Dial: 0131 476 8123 26 Drumsheugh Gardens
Direct Fax:  0131 225 4243 EDINBURGH EH3 7YR
Direct E-mail: moiragoll@lawscot.org.uk 17 March 2003
LSA.85(a)/mpc/mmg

Mrs. Christine Grahame, MSP,
Convener, Justice 1 Committee,
The Scottish Parliament,
EDINBURGH  EH99 1SP
By e-mail

Dear Christine,

THE CIVIL LEGAL AID (SCOTLAND) (FEES) AMENDMENT REGULATIONS 2003

Thank you for meeting with me on Tuesday.  I found our discussion very useful.  In relation to the
questions which you asked:-

(a) uplift in the Court of Session and
(b) remuneration for exceptional cases;

I can direct you to, respectively:

1. Regulation 7 regarding the Court of Session uplift.  The Court of Session uplift provisions are,
in principle, unchanged with the exception that an uplift is now capped at 50% where
previously there was no cap.

This was the Executive’s proposal, not the Society’s.  We take the view that although the
Society has no mandate to agree to this, we would not wish the regulations to fall over this
minor point.

2. Exceptional cases Regulation (Chapter III).

If you would like further amplification, I am happy to provide it.  Please let me know what you need.  I
can confirm that the Society had a meeting with Scottish Women’s Aid and the Scottish Association of
Law Accountants on Monday 10 March.  From the Society’s point of view, these meetings were
constructive and positive.



The regulations have been put together as a result of a number of months of discussion and negotiation
with the Scottish Executive and SLAB and I would commend them to you.

Yours sincerely,

Michael P. Clancy
Director



J1/03/7/26

Direct Dial: 0131 476 8123 26 Drumsheugh Gardens
Direct Fax:  0131 225 4243 EDINBURGH EH3 7YR
Direct E-mail: moiragoll@lawscot.org.uk 17 March 2003

LSA.85(a)/mpc/mmg

Ms. Alison Taylor,
Clerk, Justice 1 Committee,
Scottish Parliament,
EDINBURGH  EH99 1SP

By e-mail

Dear Alison,

CIVIL LEGAL AID REFORMS

Thank you for your e-mail of 13th March and for sending me a copy of the letter which you sent on
6th March to other bodies asking for their views on civil legal aid reform.

As Hugh Henry, MSP, the Deputy Justice Minister, and the Scottish Executive have made clear in
the note which has been sent to the Convener, the Society commends the package of civil legal aid
reform, one component of which is the Civil Legal Aid (Scotland) (Fees) Amendment Regulations
2003 going before the Committee.

The Society has already extended an offer of a meeting with the Committee to discuss these
reforms and I will be happy to attempt to answer any specific questions which the Committee may
have.

Yours sincerely,

Michael P. Clancy
Director
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