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JUSTICE 1 COMMITTEE

AGENDA

1st Meeting, 2003 (Session 1)

Tuesday 14 January 2003

The Committee will meet at 1.30pm in Committee Room 3.

1. Items in private: The Committee will consider whether to discuss agenda items
2, 7 and 8 in private. The Committee will also consider whether to discuss
questions for witnesses for its inquiry into alternatives to custody in private at
future meetings.

2. Inquiry into alternatives to custody: The Committee will discuss lines of
questioning for witnesses.

3. Convener’s report: The Committee will consider the Convener’s report.

4. Inquiry into alternatives to custody: The Committee will take evidence from—

Professor Gill McIvor, Director, Social Work Research Centre, University of
Stirling, Fergus McNeill, Lecturer in Social Work, University of Glasgow and
Bill Whyte, Director, Criminal Justice Social Work Development Centre for
Scotland, University of Edinburgh.

5. Subordinate legislation: Jim Wallace MSP (Minister for Justice) to move—

S1M-3739 Mr Jim Wallace: The Scotland Act 1998 (Transfer of Functions to
the Scottish Ministers etc.) Order 2003—That the Justice 1 Committee, in
consideration of the Scotland Act 1998 (Transfer of Functions to the Scottish
Ministers etc.) Order 2003, recommends that the Order be approved.

6. Title Conditions (Scotland) Bill: The Committee will consider the Bill at Stage 2
(Day 3).



7. Prostitution Tolerance Zones (Scotland) Bill: The Committee will consider a
draft report to the Local Government Committee.

8. Witness expenses: The Committee will consider whether to approve expenses
for a witness.

Alison Taylor
Clerk to the Committee, Tel 85195
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J1/03/1/2

Justice 1 Committee

Inquiry into alternatives to custody

Written submission from Professor Gill McIvor, Director, Social Work
Research Centre, University of Stirling

I am responding to the invitation to submit written evidence to the Justice 1
Committee on its alternatives to custody enquiry.

What currently exists

The Scottish courts have available a range of community penalties: fines and
compensation orders; probation orders (to which a variety of additional
requirements may be attached); community service orders (CSOs);
supervised attendance orders (SAOs) for offenders who default on payment
of their fines; restriction of liberty orders (RLOs); and, more recently, drug
treatment and testing orders (DTTOs).

The use of these orders is influenced by legislation and their availability both
geographically and in particular levels of court. For instance, community
service has been retained as an option for use in the sheriff and high courts
(and, in Glasgow, in the stipendiary magistrate’s court) to preserve its position
as a direct alternative to imprisonment.  Moreover, legislation stipulates that it
should be used only where the court would otherwise impose a custodial
sentence. Probation orders, monetary penalties and SAOs are available to all
courts, though the precise content of additional requirements of probation
orders and the nature of the activities undertaken on an SAO will be
influenced by provision at the local level. More recently introduced disposals
such as RLOs and DTTOs are currently available in a limited number of
courts though the former are being rolled out across Scotland and the latter
are being rolled out on a phased basis. The approach adopted by the
Executive to the introduction of new disposals has been to examine their
operation initially on a pilot basis in a limited number of locations to establish
their feasibility and to identify operational issues that need to be addressed
prior to their being made more widely available.

The Scottish Courts currently have available to them a wide range of options
that can be tailored to the seriousness of the offence, the level of risk
presented by the offender and the reasons underlying the offending. I am
unable to identify additional measures from other jurisdictions that might be
considered for use in Scotland. There may be some potential for greater use
to be made of approaches based upon principle of restorative justice – for
example mediation and reparation – though care would need to be taken if
such approaches were used with more serious offences and offenders than is
currently the case.
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Level of service provision

I am unable specifically to comment on the level of resources currently
available for the operation of community programmes, though this has
increased significantly since the introduction of 100% central funding to re-
imburse local authorities for the provision of criminal justice social work
services. It is likely that the improved targeting of disposals such as probation
upon higher risk offenders has had implications for the costs of supervising
these offenders in the community. It is also likely that additional resources will
be required to further develop programmes of community supervision that
meet the requirements of accreditation.

Effectiveness

There are numerous difficulties associated with establishing how effective
community disposals are. The first is the fact that when new initiatives are
introduced on a pilot basis, the small numbers made subject to the disposal
makes an assessment of outcomes difficult. The second is that it is very
difficult to identify an adequate comparison group for the purpose of
comparing recidivism among a group of offenders who receive a particular
disposal and another group who receive an alternative sanction. Third, the
usual way of assessing recidivism – through the analysis of reconviction - is,
in itself associated with a number of limitations, not least of which is the fact
that reconviction does not equate with re-offending.

That said, the Scottish Executive has recently conducted a comparison of
reconviction rates following different sentences1. This analysis suggested that
when factors such as sex, age and previous criminal history were controlled
for, reconviction rates tended to be similar following prison sentences and a
range of non-custodial disposals (such as probation orders, community
service and fines). These data suggest that, at the very least, community-
based disposals are no less effective than imprisonment. However the
custodial sample upon whom the analysis was based included prisoners
serving sentences of up to 12 years. A more realistic comparison would be
with prisoners sentenced to up to 12 months, since community disposals are
likely to replace relatively short prison sentences in most cases. Recent data
published by the Scottish prison Service demonstrate higher return to prison
rates for prisoners serving less than six months in prison2. Restricting the
analysis of reconviction to short prison sentences would, therefore, most likely
result in higher reconviction rates for these offenders in comparison with those
given community-based disposals.

The Scottish data on reconvictions are broadly in line with those found in
other jurisdictions and Scottish reconviction rates tend to be lower than those
in England and Wales. Statistical data from England and Wales and research
conducted in England and Wales has also suggested that reconviction rates

                                                          
1 Scottish Executive (2001) Reconvictions of Offenders Discharged from Custody or Given Non-
custodial Sentences in 1995, Scotland, Edinburgh: Scottish Executive Statistical Services.
2 Ash, R. and Biggar, H. (2002) Return to Custody in Scottish Prisons, SPS Research Bulletin No. 8,
Edinburgh: SPS.
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following community service orders are better than would be expected on the
basis of factors such as the age, sex and criminal history of offenders given
these orders3. The potential for community service to impact positively upon
reconviction has been recognised for some time4 and has received further
support from a controlled comparison of re-arrest rates among offenders
given prison sentences and community service in Switzerland5. Scottish
research that indicated that the quality of community service experience was
positively related to reductions in re-offending for ‘dishonesty’ offences6

informed the focus of the Community Punishment Pathfinders in England and
Wales. Initial results from the evaluation of these projects indicate positive
attitudinal change and a belief on the part of most offenders that they were
less likely to re-offend7.

Evaluation of other community disposals in Scotland has also provided
evidence of an impact on recidivism. For example, an evaluation of the
national roll-out of SAOs found that reconviction rates were lower in the 12
months after an order was made than in the 12 months before and were lower
among those who completed their orders than among those who failed to do
so8. Evaluation of the pilot DTTO schemes also suggests that this disposal
has been effective in reducing drug use and associated offending behaviour9.
An important feature of DTTOs appears to be their ability to ‘fast track’
offenders into treatment services.

The analysis of reconviction rates in Scotland by the Scottish Executive was
based upon offenders given particular disposals (or released from custody) in
1995. Since then, the supervision of offenders in the community has
increasingly been informed by research evidence that points to particular
approaches being more effective than others in reducing recidivism. The
adoption of more structured methods of intervention that aim to address both
offending behaviour and the problems associated with it should result in an
improvement in the effectiveness of supervision. Effectiveness will be
influenced both by the quality of the supervision and services provided and by
the ability of supervising social workers to link offenders into a range of
appropriate resources in the community that facilitate their re-integration and
promote social inclusion.

An evaluation of probation supervision in Scotland found that the majority of
offenders believed that supervision had helped reduce their risk of recidivism,
                                                          
3 For example: Lloyd, C., Mair, G. and Hough, M. (1995) Explaining Reconviction Rates: A Critical
Analysis, Home Office Research Study 136, London: Home Office. May, C. (1999) Explaining
Reconviction Following Community Sentences: The Role of Social Factors, Home Office Research
Study 192, London: Home Office.
4 McIvor, G. (1992) Sentenced to Serve: The operation and Impact of Community Service by
Offenders, Aldershot: Avebury.
5 Killias, M., Aebi, M. and Ribeaud, D. (2000) Does community service rehabilitate better than short-
term imprisonment? Results of a controlled experiment, The Howard Journal, 39, 1, 40-57.
6 McIvor, G. (19992) ibid.
7 Rex, S. and Gelsthorpe, L. (2002) The role of community service in reducing offending: Evaluating
Pathfinder projects in the UK, The Howard Journal, 41, 4, 311-325.
8 Levy, L. and McIvor, G. (2001) National Evaluation of the Operation and Impact of Supervised
Attendance Orders, Edinburgh: Scottish Executive Central Research Unit.
9 Scottish Executive (2001) Drug treatment orders extended, News Release SE 3049/2001.
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though comparative data on reconviction among probationers and those
sentenced to alternative disposals was not available10. However several
projects that work intensively with young offenders to reduce their risk of re-
offending have been evaluated and have been shown to impact positively
upon their subsequent offending behaviour. For example the evaluation of the
Airborne Initiative found that reconviction rates were lower among young
people who completed the programme than among comparison samples of
offenders who received both low tariff and high tariff disposals11. A recent
evaluation of the Glasgow Partnership Community Justice Project found that
young people who completed the programme were less likely subsequently to
receive a custodial sentence than were young people who were dealt with in
other ways by the court12.

It is also the case that programme provision in prison has increased in recent
years. However a consistent funding of research syntheses is that
programmes of intervention that are delivered in a community setting are
more effective than those delivered in prisons, partly it seems because
offenders have an opportunity to put the skills they are acquiring into practice
in a more realistic environment.

As previously indicated, the main difficulties in assessing the effectiveness, in
terms of recidivism, of disposals in Scotland are the small numbers made
subject to certain disposals (especially those in their pilot phase) and the
difficulty in identifying appropriate comparison groups of offenders. The
creation of the Scottish Offender Index by the Scottish Executive goes some
way towards addressing the latter problem since it is capable of generating
comparison samples based upon the characteristics of offenders in the study
sample. Addressing the first problem will require a commitment to evaluating
initiatives over timescales that permit the generation of longer-term outcome
data for a sufficiently large sample of offenders to render such analysis
meaningful. It will also be important to investigate the impact of disposals
upon other outcomes that can be measured in the shorter term. These might
include changes in attitudes that are related to offending, alleviation of
problems associated with offending and improvements in social
circumstances that might be expected to make further offending less likely.

Allocation of community penalties

The use of community penalties is determined ultimately by the courts.
Sentencing decisions will usually be informed by a social enquiry report
supplemented, in the case of a DTTO, by a more specific assessment of the
offender’s suitability for this type of disposal. A social work assessment is not,
however, required prior to the imposition of an SAO, increasing the likelihood

                                                          
10 McIvor, G. and Barry, M. (1998) Social Work and Criminal Justice Volume 6: Probation,
Edinburgh: The Stationery Office.
11 McIvor, G., Jameison, J., Gayle, V., Moodie, K. abd Netten, A. (2000) Evaluation of the Airborne
Initiative (Scotland), Edinburgh: Scottish Executive Central Research Unit.
12 Barry, M., Beaton, K. and McIvor, G. (2002) Evaluation of the Glasgow Partnership Community
Justice and Employment Project, Edinburgh: NCH Scotland,
http://www.nch.org.uk/page.asp?auto=304
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that offenders who are not motivated to comply are given these orders. It is
also possible that the absence of a formal assessment for an SAO may
render this option less prominent in the eyes of sentencers and may account
for its relatively low level of use in recent years.

Social workers’ assessments for community disposals are increasingly being
informed by assessments of risk of re-offending, risk of harm and needs. This
makes it more likely that community disposals are being targeted upon those
offenders for whom they are most appropriate.  However, the courts will
ultimately determine the sentence to impose and there is evidence both in
Scotland and in other jurisdictions that courts often impose ‘alternatives to
custody’ – such as community service - instead of other non-custodial options
such as fines. The attitudes of sentencers towards community-based
alternatives to imprisonment are likely to be the single most important factor
influencing their use.

Another factor that will influence whether the right sanctions are being
targeted upon the right offenders is the range of programmes and provision at
the local level. Although supervision is increasingly informed by research into
‘what works’, this knowledge base is relatively recent and the breadth and
nature of provision still varies across the country. The use of more structured,
‘evidence-based’ approaches to community supervision is, however,
increasing and the impetus generated by the Getting Best Results initiative
and the proposals for programme accreditation should have a positive impact
upon the quality, range and effectiveness of programmes of offender
supervision in the community.

Professor Gill McIvor
Director
Social Work Research Centre
Department of Applied Social Science
University of Stirling

16 September 2002
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J1/03/1/3

Justice 1 Committee

Inquiry into alternatives to custody

Written submission from Fergus McNeill, Lecturer in Social Work, University of
Glasgow

Further to Jenny Goldsmith’s letter of 28th November, I am writing to supply information
ahead of providing oral evidence to the committee next week. I have reviewed the
written statements provided by the previous witnesses to the inquiry and have also had
the opportunity to read my co-panellist Professor McIvor’s submission. I agree fully with
her written evidence but hope that this additional material might also be useful. In
preparing this submission I have not had time to reference the sources used in
developing the points below, but would be happy to do so if that would be helpful.

The Objectives and the Effectiveness of Community Disposals

Ms Goldsmith’s letter confirms that the focus of the session next week will be on the
effectiveness of community disposals. The related National Objectives and Standards
introduced in 1991 and the more recently produced Criminal Justice Social Work
National Priorities for 2001-2 and onwards provide the obvious benchmarks against
which to review progress. The latter document outlines a national agenda aiming to
develop a broad range of effective community justice interventions for the use of
sentencers. The agenda is further delineated in three main areas:

• Contribution to increased community safety and public protection
• Reduce the use of unnecessary custody by providing effective community disposals
• Promote the social inclusion of offenders through rehabilitation, so reducing the level

of re-offending

In most respects these objectives reveal significant continuity in the ‘official’ purposes of
community disposals, at least since Malcolm Rifkind articulated ‘The Way Ahead’ for
Scottish penal policy in 1989. In the context of a rising prison population, prison suicides
and repeated prison riots and disturbances (a context regrettably not too dissimilar to
the current situation), the original objectives and standards focussed on enabling a
reduction in the use of custody by promoting and delivering credible community
disposals. More recently (from about 1997 onwards) the emphasis has shifted towards
delivering effective public protection. Put simply, reducing offending is now prioritised
over reducing the use of custody though, of course, these objectives are far from being
incompatible. It might interest committee members to know that my own ongoing
research suggests that this policy shift towards public protection as a primary purpose is
one that frontline criminal justice social workers appear to endorse.

This background should have a significant impact on how the effectiveness of
community disposals is judged. The three current priorities suggest three questions.
Firstly: What is the evidence that community based disposals are being used
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increasingly and in such a manner as to bring about a reduction in the unnecessary use
of custody? Leaving complex methodological debates aside, the basic message from
monitoring and research appears to be that since the introduction of the National
Objectives and Standards there have been very significant increases in the use of
community disposals, but that these increases have not been at the expense of the use
of custody. Indeed the use of custody has also continued to increase. This is an issue of
critical importance for the inquiry and one to which I return below.

The shift towards a focus on public protection suggests another question: What is the
evidence that community based disposals are protecting the public by reducing re-
offending? Here again there are numerous methodological problems but the emerging
evidence is encouraging. Prof. McIvor has already explained that reconviction rates for
offenders sentenced to community disposals are, at the very least, no worse than those
for offenders sentenced to imprisonment. Crucially, she suggests that a comparison of
reconviction rates for community disposals and the short prison sentences with which
they most often ‘compete’ in Sheriff Summary Courts would be likely to reveal that the
former significantly outperformed the latter, better protecting the public. Leaving aside
the comparative effect of types of disposals in general, Prof. McIvor also makes
reference to evaluations of a range of specific projects and programmes (some
Scottish) which have demonstrated still more promising results in reducing reconviction.
Other commentators suggest that, in general, the most effective forms of supervision
produce reductions in expected rates of reconviction of between 10% and 20%. It might
be reasonably hoped that the lessons from these projects and programmes will continue
to progressively influence policy, management and practice through current initiatives
focussed on evidence-based approaches. In that case, further improvements in the
performance of community disposals in reducing reconviction can and should be
expected, so long as the related social work services (and critically their frontline staff)
are properly resourced and supported.

Bearing in mind the third priority for criminal justice social work mentioned above, a third
evaluative question should be: What is the evidence that community based disposals
are enhancing the social inclusion of offenders and thereby reducing levels of re-
offending? To date this question has received less attention in monitoring and
evaluation of services. This may be because the implied concern for welfare of
offenders is often seen as being hard to defend in the face of public concern about
crime and perceived public antipathy towards offenders. However, there is clear
evidence that promoting the social inclusion of offenders is necessary in the public
interest. The argument is simply that poverty and social exclusion are clearly implicated
in the genesis of persistent offending and enhancing social inclusion is a necessary
means of promoting desistance. The positive effects of even the best projects and
programmes are very difficult to sustain if reinforcing positive changes in the social
circumstances of ex-offenders cannot also be achieved.

Short prison sentences, often seen as a more populist disposal, by contrast seem most
likely to encourage persistent offending and to frustrate efforts to desist. Such
sentences promote social exclusion and instability, for example, by damaging family
relationships and exacerbating problems around employability and accommodation.
They also necessarily require increased contact with other persistent offenders while
offering few opportunities for constructive work in tackling offending behaviour and
related problems with substance misuse. In these circumstances it is hard to see how
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short prison sentences, as opposed to potentially more effective (and certainly much
cheaper) community disposals, can be construed as serving the public interest.

Community Disposals and Reducing the Use of Custody

Scotland, in some senses, is particularly well placed to exploit the potential of
community disposals. The retention of community justice services within social work is
helpful in a number of ways. For example, there is some evidence that social work
educated personnel are particularly well equipped to engage offenders in the requisite
processes of change. More broadly, social work organisations and their staff are well
placed to contextualise efforts to change offenders’ attitudes and behaviours within
broader work related to social inclusion agendas. They should also be able to engage
local communities in these processes.

However, the evident failure of increasingly effective and credible community disposals
to impact on rates of custody (and the related adverse impacts on the prisons estate
and the quality of rehabilitative work in prisons) remains a major concern. Criminal
justice social work policy developments to date have rested to some extent on the
increasingly forlorn hope that increasing the confidence of sentencers would, in due
course, impact positively on the use of custody. However, this hope seems to rest on
the flawed assumption that effectiveness in protecting the public is the sole or even the
dominant concern of sentencers. The reality is that sentencers, within the broader
climate of public opinion and political pressure, have to think about issues of
punishment, censure and denunciation as well as effective public protection. (They also
have to struggle with the frustrating task of trying to deal constructively with offenders
who default on financial and community disposals.) Thus sentencing is not based on
evidence of the effectiveness of particular disposals in any straightforward way. The
flaw in the logic of the policy may have been to assume that it could or should be.

Therefore, while positive changes in the quality and effectiveness (and perhaps the
range) of community disposals are clearly to be welcomed, reducing the use of custody
necessarily requires more radical change. In 2000 in the Scottish courts, 12,849 or 82%
of custodial sentences passed were for periods of six months or less (with offenders
serving no more than 3 months). It is difficult to see how such an expensive and
ineffective use of public funds can be reasonably defended in the absence of evidence
about the positive effects of such sentences. The most obvious way to change this
practice would be to legislate to limit the sentencing powers of the District and Sheriff
Summary Courts, so that in such courts custodial sentences could not be passed at first
instance but only where offenders failed to comply with other penalties. Though
particular additional powers might be considered in some cases, such a radical change
would helpfully shift the ‘default’ position in our penal system away from imprisonment.

Evidently in order to make such a proposal viable, a great deal of work would need to
be done in developing other innovative approaches to meeting the requirements of
punishment, censure and denunciation in the community, as well as in preparing
existing community justice services for a dramatic increase in demand. An equally
important task would be to address public opinion in the process of change, though as
the Committee’s own commissioned research on this subject indicates, it would be
wrong to assume that such change could not win public support if politicians,
professionals and academics were prepared to argue the case.
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I hope that these comments are of use to the committee.

Fergus McNeill
MA (Hons), MSW, MSc, AASW
Lecturer in Social Work
Department of Social Policy and Social Work
University of Glasgow
8 January 2003
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J1/03/1/4

Justice 1 Committee

Inquiry into alternatives to custody

Written submission from Bill Whyte, Director, Criminal Justice Social Work
Development Centre for Scotland

Further to your letter of 28th November, I am writing to supply information ahead
of providing oral evidence to the committee next week. The comments are based
partly on empirical findings but also on professional experience and knowledge of
practice in criminal justice social work in Scotland.

The comments compliment, and to some degree overlap, with the written
comments of my two colleagues Gill McIvor and Fergus McNeill who will also be
providing evidence.  I hope this material proves helpful.

Bill Whyte
Director
Criminal Justice Social Work Development Centre for Scotland
Universities of Edinburgh and Stirling

8 January 2003
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Alternatives to Custody Inquiry

Use of Custody
The very term ‘alternative’ to custody suggests that custody is central feature of
criminal justice and the only meaningful court disposal.  Intentionally or
unintentionally, the term tends to re-inforce the view that those who do not
receive custody are not seriously dealt with.  Lord Bingham, the Lord Chief
Justice expressed concerns about the outcome of the previous administration’s
policy that has a growing relevance in Scotland

“In the public mind, I think that custody is generally seen as the only truly
retributive or punitive sentence.  Any one who commits a crime of any
seriousness and is not sentenced to custody is generally perceived to have got
away with it.  This is very unfortunate, because of the inherent drawbacks of
imprisonment ... because the efficacy of imprisonment is in many cases open to
question; because the cost of imprisoning offenders is very high, and invariably
absorbs resources which would otherwise be available for schools, hospital and
other facilities of more obvious benefit to the public than prisons; and because
the prison system is already bursting at the seams. ... Given the temper of our
society in the last five years I do not find it surprising that the prison population
should have increased by 50%, reflecting the more ready resort to custody by
sentencers and an increase in the length of sentences imposed.  The tenor of
political rhetoric has strongly favoured the imposition of severe
sentences...Against this background judges have, understandably sought to
avoid the unwelcome experience of passing sentences which the Attorney
General has sought leave to refer to the Court of Appeal as unduly lenient.  So
we have the extraordinary paradox, that judges and magistrates have been
roundly criticised for over lenient sentencing during a period when they have
been sending more defendants to prisons for longer periods that at any time in
the last 40 years.... (10.7.97)

For young offenders under 21 or for those facing imprisonment for the first time
Scots law (ss207 & 204 Criminal Procedure (Scotland) Act 1995) indicates that
custody should be used as a last resort.  The cost of custody both, financial and
social, indicates that it should be used sparingly. It makes little sense in policy
terms to use expensive prison resources, questionable in their positive effective,
for the failure of disposals such a fine imposed for offences that themselves
would not have resulted in custody, or for people facing short sentences, who do
not present a serious risk to the public, when restorative and community options
are available at no more, and often at less, expense.

Scotland has a wide range of community disposals available, either to
prosecutors or courts, before custody need be considered.  These include
diversion (waiver or deferred), deferred sentence, fine,  fine supervision,
Supervised Attendance Orders, Standard Probation, Probation with conditions,
Intensive Probation, Community Service, Probation with unpaid work, and more
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recently Restriction of Liberty Orders and electronic monitoring, Drug Treatment
and Testing Orders.  In practice availability is still somewhat patchy and some
are still being piloted or rolled out. Although National Objectives and Standards
for Criminal Justice Social Work distinguish between, for example, standard
probation, probation with conditions and intensive supervision, these disposals
are not set in any tariff order. The benefit of this is that Sheriffs are left with
maximum discretion to access what they consider the most appropriate disposal.
The down side is that the range of disposals do not represent meaningful or even
required stages before custody is applied. Custody may follow a reconviction
without any meaningful test as to the effect or outcome of a community disposal
or any recognisable ‘upgrading’ of probation supervision in response to further
offending or non compliance. This tends to be left to professional discretion.

District courts make relatively limited use of custody.  Nonetheless a question
has to be raised as to why lower courts such as Scottish District courts and the
Stipendiary Magistrates court in Glasgow have direct access to such expensive
public resources as prisons when they, by definition, deal with less serious
offences. However even Sheriff summary courts in Scotland seem to operate as
if a short period of custody can teach a young person a positive lesson and turn
them away from crime.  For those offenders subject to a community disposal,
particularly young people under 21, changes in patterns of chronic offending are
unlikely to occur quickly.  Persistent young offenders are likely to need a number
of years to sort their lives out and finally stop offending.  Yet summary courts
faced with the option of structured probation supervision up to three years or a
(normal) maximum of three months custody (six weeks with early release) seem
to prefer the latter to the former. The tolerance limits of our courts (or our
communities) and the time frame required for change seem to be in conflict.

The outcomes of a five year study of reconviction rates in Scotland (Scottish
Executive (2001) show an average re-offending rate on return from custody at
around 64%.  For young offenders this is likely to be much higher.  When
controlling for sex, age and previous criminal history, the figure for Probation was
marginally better at 62% suggesting that, at the very least, community-based
disposals are no less effective than imprisonment. For Community Service the
figure was noticeably better at 50%.

The issue of short periods of custody requires the immediate attention of policy
makers in Scotland. Long term sentences have almost doubled in the last 15
years and about 4,500 of the ‘official’ 6000 custodial places available are now
taken up by long term prisoners.  However an annual turnover of nearly 20,000
custodies highlights that short sentences still play a significant part in Scottish
penal practice. Around 38% of custodies in 2001 (average length 10 days) were
for fine default for an average outstanding fine of £259 and around 1300 people
were held on remand in that year.  The majority of custodial sentences passed
tend to be around six months in duration. The numbers of female custodies
continues to rise.
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Short periods in custody, particularly under 6 months (costing around £14,000
per prisoner) bring limited ‘relief’ to the community and even less opportunity for
prison staff to do meaningful work with the offender.  These sentences do not
include a period of supervision when offenders return often to the same
circumstances they leave. Professional experience of outcomes for short periods
of custody in Scotland suggests that if an offender, particularly one under 21, had
family, social or employment responsibilities before they received custody, these
will be disrupted by custody; if they had any sense of the impact of the offence on
the victim before, they may return feeling resentment that they are a victim; if
they had no drug problem before – now fairly rare for those admitted to custody -
they may well have one when they return; if they are not confirmed in their
criminality and criminal identity before, this may be re-inforced by the experience;
if they are relatively immature or ineffective offenders, the associations formed in
custody may provide the basis for more successful criminal associations on their
return. If the concept of deterrence in custody has meaning, and many question
the deterrence effect, it is likely only to be so as long as people don’t actually go
to custody.  While offenders may not ‘like’ short sentences, they are able to
survive them and are less likely to fear them in the future.  These kinds of
outcomes for short sentences seem a very expensive use of public money and
scarce resources to make people worse.

Policy Direction

From the available evidence and from professional experience, Scottish penal
policy seems fundamentally flawed.  The first objective of National Objectives
and Standards for Criminal Justice Social Work in Scotland is the ‘reduction of
custody’, as opposed to the reduction of offending.  The service is charged with
providing meaningful alternatives to custody as the means of achieving this
primary objective.  Throughout the 1990s government funding for community
disposals increased substantially.  Nonetheless custody rates are higher than
when this policy initiative was launched. It could be concluded that if custody has
not been reduced with the increased allocation of resources to community
disposals then criminal justice social work has failed to provide the kinds of
community disposals that allow sheriffs the opportunity to impose an alternative.
It is difficult, however, to make such a case based on empirical data or to show
that the availability of community disposals in themselves is likely reduce
custody.

The Home Office in England and Wales replaced ‘reduction of custody’ with
‘reduction of offending’ as the primary objective of its Probation Service in 2000
because of very similar experiences of rising custody at a time of expansion of
community disposals.  This change in policy also recognises that against any
predicted baseline of offending, every reduction in offending (as opposed to
immediate cessation – which may be desirable but unrealistic for many chronic
offenders) is a very real saving, financially, socially and emotionally, to the
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community in general and to specific victims.  Yet this seems not valued in our
system as a short term outcome for community disposals on the way to final
desistence, which many commentators suggest may require up to five years.

Evidence suggests that the levels of custody are associated more with the
availability of beds places than with the availability of alternatives to custody or
community disposals. A task for penal policy should be to decide how to deal
with most offenders in the community, making available only limited custody
places for the most serious offenders.  There is no simple guide to assist such a
policy direction but there are some interesting case examples in countries of
similar population size to Scotland.

Finland faced a similar problem at the beginning of the 1950s when its prison
population was over 200:100,000 compared to its neighbours Norway, Sweden
and Denmark with prison populations of around 50:100,000 (Lappi-Seppala
1998).  Politicians and policy makers viewed this as a ‘national disgrace’. Today
Finland has a prison population of 56:100,000 comparable with European
countries of similar size and compared with Scotland which is around
120:100,000 and rising.  As a consequence of policy change, like many
European countries, Finland is facing the challenge of managing large numbers
of offenders in the community but does not waste scarce resources in ineffective
custody.  Finland responded to the problem of overuse of custody by creating
statutory limits, combined with several other community safety approaches aimed
at reducing the prison population.  It created forms of conditional sentences
whereby custodial disposals up to two years could be imposed conditionally
which, particularly for young people, are suspended while the offender is placed
on probation.

Whether Scotland can be directly compared to Finland is clearly a matter of
speculation, particularly in regard to crime rates and community tolerance. It is
difficult to get international criminal justice statistics that allow meaningful
comparison. Nonetheless the latest international comparison statistics (Barclay &
Tavares, 2002) indicate that Scotland’s prison population rose by 24% between
1990-2000 compared to Finland’s reduction by 11% and during the same period
recorded crime in Scotland dropped by 6% compared to Finland’s rise of 2%.
Scotland recorded 423,172 crimes in 2000 compared to Finland’s 385,797 which
could suggest higher rates of crime.  Definitions of offences vary between
countries and caution is required in interpreting overall figures in trying to
understand the distribution and seriousness of crime. An examination of serious
offences, which it is reasonable to assume are more likely to (or should) result in
custody shows that for the year 2000

• homicides in Scotland were 2.19:100,000 compared to Finland’s 2.6;
• 27,047 violent crimes were recorded in Scotland in the same year compared

to 34,291 in Finland;
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• 26,238 recorded thefts by motor vehicle in Scotland compared to Finland’s
26,391;

• 8,761 drug trafficking offences in Scotland compared to 13,445 in Finland;
• 32,684 domestic burglary offences in Scotland compared to 9,264 in Finland.

On the basis of this data only in domestic burglary does Scotland show higher
rates of serious offending in 2000 yet Scotland has more than three times the
prison population of Finland.

Effective Community Responses

The focus of research reviews increasingly tries to distinguish between the
effects of community based social interventions in a youth or adult justice context
as against the effects of formal legal disposals per se, for there is little reason to
believe that we can expect any startling results from a short period of supervision
versus a long period or from a community based disposal versus a custody
based one without considering the nature of the social intervention involved and
how it is directed by or towards those factors associated with supporting or
sustaining criminal behaviour. Considering the enormous number of offenders
who pass through youth and criminal justice systems in most western
jurisdictions, there are a comparatively small number of evaluations of social
interventions. The principles and emerging findings need to be tested in Scotland
within the Scottish youth justice and criminal justice systems.

There is no single or simple way of helping an individual offender change his or
her behaviour and many approaches have still to be tested through local
innovation and programme development in Scotland.  Despite this there is much
promising evidence from the emerging data that some approaches are better
than others. Reviews of literature have routinely found since the 1950s that
between 47 percent and 86 percent of better controlled evaluation studies report
positive effects on re-offending from community based responses (Andrews
1990a). Research supports the view that it is not simply intervening that is
important but the type and nature of the intervention and how it is directed that is
important in understanding the variability in outcomes.  Well structured
behavioural and skill based approaches and combinations of approaches (‘multi-
modal’) show the most positive impact on reducing offending.  A recent review of
serious and violent young offenders suggested that community- based
programmes aimed at modifying behaviour and those providing training in
interpersonal skills produced 40% reductions in re-offending compared to control
groups (Lipsey & Wilson, 1998). On the other hand, deterrence and punitive
approaches showed negative effects.

Assembled into a coherent framework, cognitive-behavioural methods provide a
powerful approach to understanding the complex relationships between thoughts,
feelings and behaviour.  Research evidence from reviews suggests that effective
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programmes appear to have common characteristics that distinguish them from
unsuccessful approaches:
• carefully designed to target the crime related characteristics that can be

changed by the intervention and those that are predictive of the individual’s
future criminal activities

• implemented in a way that is appropriate for the participant, using techniques
that are known to work and which require participants to spend a reasonable
length of time in the programme considering the changes desired

• designed, delivered and evaluated by knowledgeable skilled individuals,
appropriately educated and experienced

• give the most intensive programmes to those at the highest risk of re-
offending

• use cognitive and behavioural methods based on theoretical models such as
social learning or cognitive behavioural theories of change, emphasise
positive reinforcement, provide contingencies for positive social behaviour
and are individualised as much as possible.

Suggested areas for policy development

1 Replace ‘alternatives to custody’ as a concept and invest more in well
structured effective community responses and in prison throughcare services.

2 Introduce a variation of ‘custody suspension’ in summary proceedings to
ensure that custody is only an ‘alternative’ to failing to community responses and
other statutory limitations as, for example, in Finland.

3 Produce evidence led policy that creates tariff points to distinguish disposals
such as Standard Probation, from Probation with conditions, including unpaid
work, and Intensive Supervision, allowing for at least a three stage ‘upgrade’ in
help/demands within the community before custody is required for summary
proceedings.

4 Cap and reduce prison places available for remand and short sentences over a
targeted period of time to bring Scotland’s prison numbers in line with European
countries of similar population size such as Finland, Norway and Denmark.

5 Produce campaigns to help the public, victims and others understand the cost
and harm of custody when compared to effective community responses.
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JUSTICE 1 COMMITTEE

The Scotland Act 1998 (Transfer of Functions to the Scottish Ministers etc.)
Order 2003

Note by the Clerk

Background

1. The Scotland Act 1998 (Transfer of Functions to the Scottish Ministers etc.)
Order 2003 (the ‘2003 Order’) provides for the transfer of various functions of an
UK Minister of the Crown to Scottish Ministers. The transferred functions relate to
rehabilitation of offenders, transport of freight by water and the General
Commissioners of Income Tax1 so far as they are exercisable in or as regards
Scotland.  These transfers are made under Section 63 of the Scotland Act 1998
so that Scottish Ministers can exercise these functions instead of, or concurrently
with a UK Minister of the Crown.

Rehabilitation of Offenders

2. The 2003 Order provides for the powers to make subordinate legislation for the
purposes of sections 4(4) and 7(4) of the Rehabilitation of Offenders Act 1974
(the ‘1974 Act’) to be transferred to Scottish Ministers.  These sections of the
1974 Act deal with the effect of rehabilitation and the limitations of rehabilitation.
The sections specifically allow the Secretary for State to exclude, modify or make
exceptions to sections of the Act which describe the various scenarios in which a
rehabilitated person is not required to disclose convictions which occurred prior to
rehabilitation, e.g. judicial proceedings.  Under this Order, this function can now
be exercised by Scottish Ministers.

3. The Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 (the ‘1975
Order’) has amended sections 4(4) and 7(4) of the Rehabilitation of Offenders Act
1974 so that persons working in various categories of employment are excepted
from these sections.   Such employment categories include medicine, judicial or
other justice work, work with vulnerable adults and work with children.  The 2003
Order allows Scottish Ministers to amend the 1975 Order even when
amendments impact upon reserved matters.  The Scottish Executive has stated
that it will liase with the Home Office to ensure consistency in areas where
reserved matters are involved.

                                                
1 The General Commissioners of Income Tax are an independent tribunal appointed by the Lord
Chancellor to hear appeals from taxpayers against the Inland Revenue on a variety of different tax
related matters. If a taxpayer disagrees with the Inland Revenue over their assessment of their
National Insurance Contribution, Statutory Maternity Pay, Statutory Sick Pay, Corporation Tax or
Income Tax, they can make an appeal to the General Commissioners of Income Tax.  In Scotland
Commissioners are appointed by Scottish Ministers. General Commissioners are a group of local
people drawn from a range of backgrounds. They are recruited through a system of local Advisory
Committees.



Transport of freight by water

4. The 2003 Order transfers functions to the Scottish Ministers from the Secretary of
State that will allow Ministers to provide financial assistance for shipping services
which start and/or finish outside Scotland.  These functions are made under
section 272 of the Transport Act 2000.  This function is currently reserved under
Schedule 5, Section E3 of the Scotland Act 1998 although Scottish Ministers can
currently use the Transport (Scotland) Act 2001 to provide financial assistance for
shipping services which are wholly within Scotland.  The Executive state that they
do not expect any financial implications to occur from this transfer and plan to
fund any extra financial assistance from existing budgets.

General Commissioners of Income Tax

5. The 2003 Order also transfers the functions in sections 101 – 103 of the Access
to Justice Act 1999 to Scottish Ministers which give General Commissioners of
Income Tax immunity against action and expenses in legal proceedings arising
from execution of their duties, provided that bad faith is not proved.  These
sections also allow Scottish Ministers to indemnify the General Commissioners of
Income Tax for expenses acquired from the Commissioners’ duties.  The Order
also stipulates when and how courts may order such payments from Scottish
Ministers.

6. The Executive state that the financial implications of this transfer are small as
such expenses have never been claimed previously and should any such claim
be made it is likely that the cost would be very low.  The Executive state that the
Commissioners themselves approached the Lord Chancellor’s Department with a
request for this transfer of functions to take place as the Commissioners are keen
to ensure that they are covered against such expenses are described above.

Consideration by other Committees

7. The Subordinate Legislation Committee considered the Order on at its 36th
meeting of 2002 on 17 December.  In its 46th report of 2002, the Subordinate
Legislation Committee determined that the attention of the Parliament need not
be drawn to this instrument.  The Transport and the Environment Committee
considered the sections of the Order relevant to its remit at its meeting on 8
January 2003, and agreed that it had nothing to report to the Justice 1
Committee. The Transport and the Environment Committee however agreed to
write to the Scottish Executive to seek clarification on a matter arising from the
instrument.  The response from the Scottish Executive will be circulated to
Justice 1 Committee members in advance of the publication of the Committee’s
report to Parliament on the instrument.

Procedure

8. The instrument was laid on 12 December 2002 and is due to come into force on 1
February 2003.  Under Rule 10.6, the draft Regulations being subject to
affirmative procedure, it is for the lead committee to recommend to the



Parliament whether the instrument should come into force.  The Minister for
Justice has, by motion S1M-3739 (set out in the Agenda), proposed that the
Committee recommends the approval of the Regulations.  The Minister for
Justice will attend to speak to and move the motion.

9. At the end of the debate, the Committee must decide whether or not to agree to
the motion, and then report to the Parliament accordingly. Such a report need
only be a short statement of the Committee’s recommendation.
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Justice 1 Committee

Council of the Law Society of Scotland Bill

Correspondence from the Law Society of Scotland

JUSTICE 1 COMMITTEE REPORT ON THE COUNCIL OF THE LAW SOCIETY OF
SCOTLAND BILL

I am writing to advise you that the Council of the Law Society of Scotland considered
the terms of the recommendations contained in the Committee’s Stage 1 Report on
the Council of the Law Society of Scotland Bill at its meeting on Friday, 20th
December 2002.

The Council accepts the spirit of the recommendations made by Justice 1 Committee
in relation to the Bill.

If you have any queries, please do not hesitate to contact me.

Michael P. Clancy
Director
3 January 2003
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Justice 1 Committee

Prostitution Tolerance Zones (Scotland) Bill

Submission from Crown Office and Procurator Fiscal Service

I attach a table showing figures re section 46 Offences for Aberdeen, Glasgow,
Dundee and Edinburgh from 1999 - 2002. I hope the Committee finds this data of
assistance. As anticipated, it shows that by far the highest number of reports are
received in Glasgow. It also shows an increase in reports to Edinburgh in the last of
the years covered - a question raised by Mrs MacDonald at the meeting in
November, in relation to the ending of the Edinburgh Toleration zone. Please let me
know if you need clarification of any of the material.

Morag McLaughlin
Head of Policy
Crown Office and Procurator Fiscal Service
9 January 2003

Civic Government Act 1982, S:46

Figures for cases reported to Procurators Fiscal at Aberdeen, Dundee, Edinburgh
and Glasgow for the financial years 1999/2000, 2000/01 and 2001/02

No of charges reported

The numbers of charges recorded as reported to the various PFs during the last 3
complete Financial Years are as follows

PFO FY 99-00 FY 00-01 FY 01-02 Grand
Total

Aberdeen          43          29          13 85

Dundee             4            7 11

Edinburgh            7            8          27 42

Glasgow        958     1,105        909 2,972

Grand Total     1,008     1,146        956 3,110



Action taken

The action taken has been grouped into two main headings namely Non-Court (No
Proceedings and Warning) and Proceed (Fiscal Fine or Court) as shown below.

PFO Charge Action FY 99-00 FY 00-01 FY 01-02 Grand
Total

Non-court          15            6            5             26
Aberdeen

Proceed          28          23            8             59

Aberdeen Total          43          29          13             85

Non-court              3               3
Dundee 

Proceed             4            4               8

Dundee Total             4            7             11

Non-court            1            5          10             16
Edinburgh 

Proceed            6            3          17             26

Edinburgh Total            7            8          27             42

Non-court          49          85        129 263

Proceed        888     1,010        764 2,662
Glasgow 

Conversion          21          10          16             47

Glasgow Total        958     1,105        909 2,972

Grand Total     1,008     1,146        956 3,110

The numbers in the preceding table are expressed as percentages in the following
table.

Percentages FY 99-00 FY 00-01 FY 01-02 Grand Total

Non-court 35% 21% 38% 31%
Aberdeen

Proceed 65% 79% 62% 69%

Non-court n/a 0% 43% 27%
Dundee

Proceed n/a 100% 57% 73%

Non-court 14% 63% 37% 38%
Edinburgh

Proceed 86% 38% 63% 62%

Non-court 5% 8% 14% 9%
Proceed 93% 91% 84% 90%Glasgow

Conversion 2% 1% 2% 2%

[NB: 1.Because of technical issues connected with the change over in computer
system and use of new codes, it has not been possible to distinguish between
disposals in some of the Glasgow data. These cases are recorded in the attached
table as “conversion”.]
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THE SCOTLAND ACT 1998 (TRANSFER OF FUNCTIONS TO THE SCOTTISH
MINISTERS ETC.) ORDER 2003 (DRAFT)

Thank you for your letter of 9 January regarding the above Order. You sought clarification of the
financial consequences that the transfer of the transport function (Article 3) may have for the
Scottish budget.

The transfer of this function under the Order will provide Scottish Ministers with an expanded power
to award Freight Facilities Grant (FFG) for short sea shipping movements and thus aid Ministers in
the implementation of our policies relating to the carriage of freight by inland waterway or sea, and
in general for developing an integrated and more sustainable transport system for Scotland by
removing heavy goods vehicles from Scottish roads.

The budget for this discretionary grant scheme will increase to £15.4 million by 2005-06 -
contrasting with the £6.1 million available in 1999-2000. The baseline provision for this year, 2002-
03, was £12.1 million, increasing over the next two years to £14.4 million and £14.6 million
respectively. Scottish Ministers thus believe that the funding of any additional projects associated
with the transfer of this power can therefore be catered for within this budget without recourse to
extra provision from within the overall Scottish budget.
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As requested this letter is copied to Members of the Transport & Environment Committee and to the
Clerks of the Transport & Environment and Justice 1 Committees. In addition it is copied to Jim
Wallace, MSP, Deputy First Minister and to Hugh Henry, MSP, Deputy Minister for Justice.

IAIN GRAY


