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TITLE CONDITIONS (SCOTLAND) BILL
JUSTICE 1 COMMITTEE’S STAGE 1 REPORT

I am writing to you to respond to matters raised by the Justice 1 Committee in its Stage 1 Report on
the Title Conditions Bill where the Committee asked the Executive to clarify or consider further
various issues in the Bill. It is helpful to have an indication of where the Committee members think
there may be potential problems and I hope I can satisfy the concerns expressed.  Before doing so,
however, may I take this opportunity to congratulate you and your Committee on producing such a
thorough and well thought out report on such a long, complex and technical piece of draft legislation.

TIMESHARES AND THE RIGHTS OF CO-OWNERS

The Committee has asked the Executive to give consideration to extending the Bill to provide for
burdens over individual shares of a property such as in a timeshare development (paragraph 4 of the
Report).  This would allow co-owners to be able to enforce the burdens against each other.  The
Scottish Law Commission recommended in its Report on Real Burdens that it should not be possible
for a pro indiviso share to serve as either a burdened or benefited property.  The only arguments that
have been made in favour of allowing pro-indivisio owners to burden their own property in favour of
another pro-indiviso owner have been in the potential for use in timeshare developments. Section
3(6) of the Bill provides that a real burden may not  be “repugnant with ownership”.  The right of an
owner to use property is fundamental to ownership.  While the law may recognise certain restictions
on use a total restriction on use for substantial periods would appear to fall foul of this provision.
Even if burdens could be created between two pro-indiviso shares, it would not be possible without
making radical changes to the existing law to use such burdens to regulate timeshare developments.
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I remain to be convinced that giving pro indiviso owners a right to enforce burdens would have any
real benefit.

REQUIREMENTS OF SECTION 28

The Law Society of Scotland and the Royal Institute of Chartered Surveyors commented in evidence
that the requirements of section 28 were too detailed and bureaucratic in relation to the organisation
of maintenance work.  The Committee supported the basic principle of the provision and believed
that it was desirable to have a time limit to require work to commence, but recommended that the
Executive reconsider the practical concerns expressed.

The Executive does not believe that the proposals are too detailed or bureaucratic.  The section does
not seek any information which those organising the maintenance work will not have.  Furthermore it
is information which the owners from whom money is demanded may reasonably expect to be given.
The rationale for the financial provisions in section 28 is to protect the money which owners will be
obliged to deposit as their share of the cost of the work.  The 14 day period before repayment can be
demanded provides an incentive for the work beginning on time.  In any case it is open to the
majority to set the timescale within which the work will commence and to build in some element for
delay.

The possibility of introducing a lower financial threshold limit which would have to be exceeded
before the full requirements of the section would apply has been considered by the Executive, but we
feel that it would be difficult to establish a suitable threshold (would this be the cost of work per
person or the cost of the whole work?  At what limit would an owner be content to hand over money
without safeguards - £100? Or £1000?).  All common maintenance work will benefit from the
requirements of the provision and should proceed more efficiently.

RIGHT TO BUY AND MIXED TENURE ESTATES

The Committee referred (in paragraph 60) to a possible amendment proposed by Professor Paisley of
Aberdeen University.  Professor Paisley pointed out that a Deed of Conditions can only be granted if
it  complies with section 32 of the Conveyancing (Scotland) Act 1874: this envisages a sale or other
dealing.  Professor Paisley suggested that, since the motivation for registering Deeds of Conditions
against the unsold parts of mixed tenure estates was to ensure that the right to enforce burdens was
retained by the social landlord, the Bill should be amended to make it clear that this was technically
permissible.

The Executive has consulted the Scottish Law Commission about this issue and we are confident that
this is not a problem.  The houses which are to be burdened are subject to a statutory right to buy.
There is therefore always a realistic prospect that any of the properties could be sold.  The local
authority must sell if the tenant wishes to buy.  The operation of section 17 of the Land Registration
(Scotland) Act 1979 also reduces the chances of there being a problem.  This provides that a burden
in a Deed of Conditions will come into force when the deed is registered in the property registers.
The Executive notes that Professor Rennie in his written evidence to the Committee did not envisage
a difficulty in a local authority registering a Deed of Conditions in the situation envisaged.

COMMON SCHEMES

The Committee have noted (in Paragraphs 62-63 of the Report) that local authorities were concerned
that in order for a regime to fall within the definition of community burdens then there must be
evidence of a common scheme in the title of the burdened properties.  The Committee recommended
that the Bill should be clarified to cover the position where properties have been sold off without any
intent of forming a common scheme.  We take this to mean that the Bill should in the Committee’s
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recommendation be amended to clarify the position where there is no evidence or notice of a
common scheme in the feu dispositions creating the burdens.

As I said in my speech on 21 November, we shall be introducing amendments to clarify the position
on the effect of  section 48 by restricting the extent of the operation of the provision as it relates to
common schemes rather than by defining common scheme.  This will meet the concerns raised by
local authorities.

CREATION OF NEW ENFORCEMENT RIGHTS FOR CO-PROPRIETORS

The Committee has also suggested that we should look again – in the light of the evidence given by
Bruce Merchant - at the practicalities of the creation of new implied rights in housing estates.  The
question is what should happen in relation to feudal amenity burdens in housing estates after
abolition of the feudal system in circumstances where the superior’s enforcement rights would not
pass to anyone else.  On abolition, the burdens would simply be extinguished because there would be
no-one to enforce them.

Mr Merchant drew the attention of the Committee to the wording of certain burdens which provide
that the feudal superior may waive a restriction imposed by the burden.  His additional written
evidence included the example:

“no external alterations or additions shall be made to the dwellinghouse without the written consent
of the superiors”

What the Bill provides is that with the abolition of the feudal system the superior’s rights would pass
to the neighbours.   Mr Merchant was particularly concerned about the situation where an owner is
selling a house, and has built a garage or the like in breach of his title conditions.  Under the feudal
system all he needed was the consent of the superior, and it was easy for him and his solicitor.  The
solicitor would approach the superior, who would charge a sum of money for a waiver, and the sale
could proceed quickly.  The picture which Mr Merchant painted was that in future, an owner in this
situation would have to approach many owners to obtain a retrospective discharge for the burden he
had breached, and that this would be costly and time-consuming.

I have a number of comments on this.  First, the Bill makes two significant changes which will
improve the position for the garage owner. One is the reduction in the period of negative prescription
from 20 years to 5 years by section 17.  This means that if the garage was built more than 5 years ago
there will only very rarely be a difficulty and the purchaser’s solicitor can be expected to accept the
position.

The second is the clarification given by section 16 to the extinction of real burdens by acquiescence.
The building of a garage is an overt act and clearly it is reasonable to suppose that any benefited
proprietor living nearby would know or should know that a garage has been built. If the neighbours
had not objected to the garage being built, the burden would have been extinguished, and the owner
would have no difficulty over his garage.  Neighbours are expected to act in a reasonable fashion
when they can see that one of their number is doing something that involves him in considerable
expense, such as the building of a garage.  If they do not take action pretty soon after they can see the
works, they lose their rights to prevent it. The Bill will provide that if they have not taken action
within – at the very latest – 12 weeks, the burden will be extinguished.  More distant neighbours
ought to know about a garage that results in material detriment to their property, but if they do not,
our view is that they would  not in any case have interest to enforce the burden.

My third comment is about the processes and their costs.  It was suggested that the cost of obtaining
a discharge is greater than a letter of consent.  This is not so much because of the formality of the
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deed, (we assume that both deeds will in fact become, if they are not already, relatively standard
documents to be found on the solicitor’s word processor), but because of other checks that are
required to be made relating to the title of the benefited proprietor.  Mr Merchant thought that it
would be necessary to obtain the title deeds of all the benefited properties for examination. While the
practice adopted must be for the individual solicitors to consider, all that is needed is to ensure that
the persons signing the discharge are in fact owners of the benefited properties. This can be done by
searching the property registers which it is possible to do on line.  These checks would be needed if
the benefited proprietors were to sign a consent rather than a discharge.  It is not the case that
discharge requires sight of title deeds whereas a letter of consent does not.

The question of costs is obviously important.  Under the feudal system the superior would typically
charge a fee for discharging the burden.  In Mr Merchant’s experience this sum is in the region of
£200-£300.  There is limited research available on the subject.  The Paper “Feuing Conditions in
Scotland” produced in 1995 by Professor Cusine and Ms J Egan for the Scottish Office Central
Research Unit did however report that in the 20% of the cases examined the sum demanded was
greater than £1,000.

If a selling owner and his solicitor did not wish to obtain discharges from the neighbours, it would be
open to them to go to the Lands Tribunal.  The cost of an application is £130, of obtaining an extract
decree, £88 and in registering the decree another £25.  This does not compare unfavourably with the
£200-300 for a superior’s consent.  There would no doubt be legal fees in both cases.  If there is no
opposition the application would be fast-tracked, and, in terms of section 88, would be granted
automatically.

To sum up on this issue, therefore, the position is that an owner wishes to sell his house.  His title
deeds say that he should have obtained permission to build a garage, but he has ignored these and
built it anyway.  He may have built the garage more than five years before: in that case the Bill will
ratify his position.  He may have built it more recently, but his neighbours took no action to prevent
him: in that case the provisions on acquiescence will come into play, and he will be secure.  Even if
he has put up his garage in the last 12 weeks, he can still seek a discharge from his neighbours, or he
can go to the Lands Tribunal.  It is also the case that the purchaser may not be too anxious about the
position.  The power of irritancy (ie an owner could be evicted for breaching a burden) will have
disappeared.  The removal of this threat may allow purchasers to be more pragmatic about obtaining
discharges.

This is one side of the picture: we are talking about relatively limited numbers of sellers (who have
not kept to the conditions which bind them) in relatively limited circumstances.  Against that we
have to balance the interests of large numbers of householders who live in estates which are
governed by useful amenity burdens.

It may be worth saying here that the value of a real burden is dependent upon the perspective from
which it is viewed.  From the point of view of the dog loving burdened proprietor a burden
preventing him from keeping a Rotweiller is objectionable; from the point of view of the family with
young children living next door it is highly desirable.  The same is true for most burdens.  The pet
lover may wish to keep the Rotweiller and be prevented from doing so but he may at the same time
be grateful for the burden which prevents the family next door erecting an ugly extension which
overlooks his garden.

The Scottish Law Commission in drafting the original Bill and the Executive in the changes it has
made have throughout been very conscious of the need to balance enforcement rights against the
relaxation or discharge of burdens.  The Bill will increase the numbers of those who can enforce real
burdens.  To some extent this is an inevitable consequence of feudal abolition.  In response the Bill
includes a number of measures designed to facilitate variation or discharge of obligations.  In
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addition to existing methods of variation or discharge the Bill introduces discharge by majority
(section 32), the 4 metre discharge (section 34), the sunset termination notice procedure (sections 19
to 23) and automatic discharge for unopposed application to the Lands Tribunal (section 88). As
mentioned above this the Bill also makes significant changes to the current law to clarify when a
burden which has already been breached is extinguished.

Finally, I think it is useful to reflect on the way in which our proposals have been received by other
parties.  In both its Consultation Paper and its Policy Memorandum the Executive used the example
of three apparently identical housing estates, all subject to essentially identical real burdens.  In one,
the superior and all owners have express rights to enforce the burdens; in  the second the owners’
rights would arise not expressly but by implication; and in the third only the superior is entitled to
enforce (this is the type of estate which is discussed above).  The Executive’s policy is that otherwise
identical housing estates should be treated in the same way under the new law.  This approach was
supported by a large majority of those who responded to the Consultation Paper.

When a house is sold the problem which will arise if burdens have been breached will arise in all
three estates, not just in the third.  In both the first and second estates described above the problem
identified can already exist and yet does not seem to have caused any of the difficulties predicted by
Mr Merchant.

CONSERVATION BURDENS

The Committee suggested that the Executive should reconsider its position in relation to
conservation burdens in the compulsory purchase situation.  The Bill makes it clear that all burdens
will be extinguished if the property is compulsorily purchased or acquired by agreement where a
power to compulsorily acquire could be used.  This gives effect to the current practice of the Keeper
of the Registers and the bodies using compulsory purchase.  The Executive believes that to provide
exceptions to this rule would cause difficulties.  If conservation burdens were to survive
automatically, they would continue to regulate and restrict the use of land and could potentially
frustrate the public authority seeking to acquire the land.  Although conservation burdens would be
extinguished under the present proposal in the Bill, conservation bodies would be given notice and
would have the opportunity, in the case of a compulsory purchase order, to make their case at a
public local enquiry and, in the case of an acquisition by agreement, to renew the burdens by
application to the Lands Tribunal.  It is considered that this process enables the competing public
interests of the conservation body and the acquiring authority to be taken into account.

SCHOOL SITES ACT 1841

A notice provision

The Committee also invited me to write to them on the matter of the School Sites Act of 1841.
COSLA and SOLAR have suggested that the development value burden model could be used to deal
with school sites reversions by requiring reversion holders to register a notice of their interest within
a limited time period as is the case with development value burdens under the Abolition of Feudal
Tenure etc (Scotland) Act 2000.

These two types of right are not the same.  With development value burdens the person who imposed
the burden is entitled to make a demand for payment on change of use or the grant of permission for
change of use.  These burdens are usually time limited so that there is a diminishing interest in
enforcement as time wears on. The holder of a school sites right of reversion is always entitled to the
return of the land.  When the cessation of use takes place the education authority ceases to be the
rightful owner at all.  The reversion holder’s interest does not diminish over time. Unlike a
development value burden, a school sites reversion is not subject to discharge by the Lands Tribunal.
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It would therefore be an extreme measure to remove such a valuable property right as a result of
failure to record a notice within a given time period. Such an approach was rejected in England as
“draconian”. There is a considerable difference between reversions and development value burdens
and we do not believe that these two situations can or should be treated in the same way.

Section 14

Section 14 of the 1841 Act allowed education authorities to exchange the original school site for a
more convenient and eligible site.  The effect of this was that the right to the reversion would just
disappear.  Section 14 was repealed in 1945.  To re-introduce it as requested by COSLA and SOLAR
would mean that education authorities could always substitute another site when one became
redundant and thus continually defeat the reversion. This would effectively be to abolish the right of
reversion without compensation, which would not be equitable.

Title

There has been uncertainty in the past as to which schools are affected and who can claim the
reversion.  It is by no means necessarily the feudal superior and depends on individual titles and local
circumstances.  The Scottish Law Commision’s Report described the difficulties in some detail.  It
will always be up to a claimant to prove his entitlement to compensation but the Bill provisions will
at last give education authorities a good title to deal with the site irrespective of and separately from
any claim.

Compensation

With regard to compensation, the current law is that the holder of the reversion is entitled to the
return of the land with any building on it.  The Bill provides that if the reversion is triggered after the
coming into force of the Bill, the local authority has a choice.  It can either  transfer the land to the
reversion holder if he pays the value attributable to any building on the land, or it can pay him
compensation based on the market value (not the value to the Council) of the land after deduction of
any value attributable to any building on the land.  In either case this represents a considerable saving
to the education authority where there is a valuable building on the land.  By removing the value of
the building, the site is likely to be made less attractive to title raiders.

Market value for the site itself is, however, a fair and equitable provision as, in current law, the
holder of the reversion has an indisputable right to the return of the site.  Compensation must be
reasonably related to the value of the right.  Any dispute over value can be referred to the Lands
Tribunal in terms of section 77(5). This does mean that on sale or redevelopment of these sites local
authorities will have to consider making a contingency for any claim to the reversion.  All claims
must be made within 5 years from the cessation of use.

In the meantime, the transformation of all rights to the land into claims for compensation means that
education authorities will be able to get on with the sale of the site to a third party or to commence
redevelopment of the site with a good title and without delay.  This represents an enormous
improvement on the current situation.

COMMERCIAL LAND TRANSACTIONS

I note that the Committee were interested in the suggestion of Professor Paisley that the Bill might be
amended to permit the purchaser in a commercial land transaction to initiate an application to the
Lands Tribunal to vary or discharge a burden prior to acquiring the property.  It was argued that this
would have the effect of speeding up land transactions.
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I tend to agree with the view of the Law Society of Scotland that this change would have no material
effect on current time scales.  An unopposed application to the Lands Tribunal currently takes around
8 weeks.  This could be longer than the period of the conveyancing process.  An application to the
Tribunal which is opposed can take considerably longer than 8 weeks, particularly if a hearing is
required.  Even if this process were to begin a little earlier in the case of opposed transactions
involving commercial property, it is doubtful if this would actually speed up the conveyancing since
the Tribunal is likely to take some months to reach a final conclusion.

There is always the added complication that the application would be made by a party who, may be a
willing potential purchaser, but who has no right to the property.  Until missives are finally
concluded, it is of course possible for the deal to fall through and an application may therefore have
been lodged (at some expense for legal services) which subsequently has to be withdrawn.  In any
event, if speed is of the essence, it is always up to the purchaser and seller to agree that the seller
initiates the application in his own name but at the purchaser’s expense.  I have to say that the
potential benefits of this proposal do not seem to outweigh the potential drawbacks.

COAL AUTHORITY

The Committee has suggested that the Executive should consider the position of the Coal Authority.
The Authority has asked to be exempted from the terms of the Bill as it owns many surface land and
non-coal interests but it does not have a comprehensive record of all that it owns.  I think it is worth
pointing out that there are many bodies in both the public and private sectors which have large
holdings of land and of rights to enforce burdens.  Many have proper records of all of their land
rights, while some do not.  I find it difficult to agree that special treatment should be accorded to any
individual or body.

STANDARD SECURITIES

Although I am aware that a number of witnesses before the Committee suggested that the law on
standard securities was in need of urgent reform, they did not specify particular problems and this
has not been raised with the Executive as a matter of urgency.  I am, however, happy to confirm that
the Executive will monitor the level of support for the reform of standard security legislation with a
view to possible inclusion in the Scottish Law Commission’s next programme of law reform.

INTERACTION OF PARTS 2 AND 4

The Committee has urged the Executive to publicise the legislative changes to the public and
interested property professionals to emphasise the connection between related parts of the Bill, in
particular Parts 2 and 4.  I can confirm that the Executive intends to publicise and explain the
changes to the law and specifically how these will affect householders and practitioners.

In relation to Parts 2 and 4, the Executive will review both the Explanatory Notes and the Policy
Memorandum with a view to clarifying the interaction between both parts.  The interaction can be
explained relatively simply.  Part 4 of the Bill is intended to clarify who can enforce different kinds
of burden.  Facility and service burdens will be enforceable by those owners whose properties benefit
from the facility or service.  Neighbour  burdens (which are usually imposed when someone sells off
land adjoining their own) will be enforceable by the original sellers and their successors provided
that they register a notice which identifies the burdened and the benefited properties.  Where there is
a common scheme of burdens, the burdens will be enforceable by those owners whose properties are
also subject to the same or equivalent burdens – the burdens do not have to be identical.  Where there
is such a common scheme, the burdens will be treated as community burdens and they will therefore
be subject to the rules on community burdens in Part 2.
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EQUAL OPPORTUNITIES

The Committee asked that the Executive examine the accessibility of the processes provided for in
the Bill.  This followed a similar recommendation by the Equal Opportunities Committee that further
exploration be carried out on accessible formats such as Braille or large print.  This was in relation to
the notice procedures contained in the Bill.  The question of alternative formats is not of course
confined to this Bill.  There is no statutory requirement to make the document available in alternative
formats in relation to notices used in relation to planning applications or for road management
purposes.

It is important to remember that the notice procedures in the Bill will be used overwhelmingly by
private individuals rather than local authorities or other corporate bodies (though they will also be
able to take advantage of the procedures).  There would be considerable extra costs to these people if
they were obliged to send alternative format notices.  Furthermore, the timescales for the notice
procedures would inevitably have to be lengthened if alternative formats had to be provided on
request.

There is of course a difference between knowing what a document says and what it means.  The
notices which will be issued under the various provisions of the Bill contain explanatory notes which
can be read to a blind person in addition to the notice itself.  But since the notices affect property
rights such as the right to enforce a condition on adjoining property which may fundamentally affect
the use and enjoyment of a property, many recipients are likely to wish to seek legal advice as to the
actual effect of a notice and whether they should consent or object to what is proposed.  In these
circumstances, blind and visually impaired people are in exactly the same position as non-disabled
people.  It may be therefore that a personal explanation is more what is required than the provision of
the documentation in alternative format.  The establishment of best practice which can be pursued
and encouraged through the various equality organisations would also be a better option than seeking
to add further and probably impractical provisions to the Bill.

I hope that this explanation is helpful.  I am copying this letter to the Clerk of the Justice 1
Committee and to the Departmental Committee Liaison Officer.

JIM WALLACE
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Justice 1 Committee

Prisons

Submission regarding sentencing options for women from Dr Nancy Loucks,
independent criminologist

Following our evidence to the Justice 1 Committee yesterday, I will be posting a
range of information to you for the Committee.  I am waiting for up to date statistics
from Cornton Vale about the use of SERs; once I have received it, I will pass
everything on to you.

One issue which came up during our evidence was about the lack of Intensive
Probation as a sentencing option for young women in Glasgow.  I contacted the
Glasgow Partnership Project about this again today and learned that the situation
has changed.  While Sheriffs are the only sentencers who can refer young people,
social workers may also make referrals.  The Project is able to take young women as
well as young men now, and indeed have two young female clients at present.  The
Project said their previous lack of provision for young women was not because they
were unable to, but because no young women had been referred to the Project.

The Glasgow Partnership Project, run by NCH Action for Children, is an Intensive
Probation Programme (a fairly high tariff non-custodial penalty, designed to be used
for high rate offenders as a direct alternative to custody).  A similar programme,
Inverclyde Intensive Probation, is available for women in the Inverclyde region.  I am
not aware of similar projects for women elsewhere in Scotland, though they may
exist.

I would be grateful if you would pass this on to the Committee, as the information I
gave them yesterday was slightly out of date.

Dr. Nancy Loucks
Independent Criminologist











































Direct Dial: 0131 476 8123 26 Drumsheugh Gardens
Direct Fax:  0131 225 4243 EDINBURGH EH3 7YR
Direct E-mail: moiragoll@lawscot.org.uk 9 December 2002

LS222(S)/mpc/mmg

Ms. Jenny Goldsmith,
Assistant Clerk, Justice 1 Committee,
The Scottish Parliament,
Room 3.11 Committee Chambers,
EDINBURGH  EH99 1SP

By e-mail

Dear Jenny,

COUNCIL OF THE LAW SOCIETY OF SCOTLAND BILL - PROPOSED AMENDMENT REGARDING
DELEGATION TO INDIVIDUALS

I enclose a copy of a proposed amendment the Society would intend bringing forward at Stage
2.

The purpose of this amendment is to ensure that new section 3A(5) allows case managers to
determine whether or not the Society has jurisdiction over complaints.  It can be argued that
new section 3A(5) will not in fact prohibit case managers from so identifying complaints,
because the function of determining whether a complaint is a conduct complaint is not
expressly conferred upon the Council by section 42A(1) or (2) or section 33(1).  The only
functions expressly conferred upon the Council are:-

a) section 42A(1) is to take any of the steps in section 42A(2) where (a) the Council received
a complaint from any person having an interest that a solicitor has provided inadequate
professional services and (b) after inquiry the Council upholds the complaint;

b) section 42A(2) which provides for making of certain determinations of direction; and

c) section 33(1) where the duty is to investigate the conduct complaint and to make a written
report to the complainer and the solicitor of the facts found by the Council and of what
action the Council would propose to take.

Accordingly, it is arguable that no amendment is in fact necessary.   However, taking account
of the doctrine of implied jurisdiction where it is generally implied that a person can make
ancillary determinations which are necessary in order to carry out some function, then it would
be prudent to make clear in the Bill that arrangements can be made for individuals to be able to
ascertain whether or not the Society has jurisdiction.

mailto:moiragoll@lawscot.org.uk


The amendment is drawn specifically to ensure that the Council will not be able to delegate to
an individual the function of determining whether a conduct complaint is without foundation.
This will keep within the spirit of the prohibition of �individual determination which is the
policyintention of the existing provision.

If you have any questions, please let me know.

Yours sincerely,

Michael P. Clancy
Director

Enc.



COUNCIL OF THE LAW SOCIETY OF SCOTLAND BILL

LIST OF AMENDMENTS FOR STAGE 2

Section 1

In section 1, page 2, line 6 at end insert �

�() Subsection (5) does not prevent an arrangement being made under this section for the
discharge by an individual of the implied function of the Council under section 42A (1)
or section 33(1) of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 to
ascertain whether a complaint is a conduct complaint and, for this purpose, conduct
complaint shall have the same meaning as in the said section 33(1).�



J1.02.42.10

1.1.1 COUNCIL OF THE LAW SOCIETY OF SCOTLAND BILL - PROPOSED
AMENDMENT REGARDING DELEGATION TO INDIVIDUALS

I enclose a copy of a proposed amendment the Society would intend bringing forward at
Stage 2.

The purpose of this amendment is to ensure that new section 3A(5) allows case managers
to determine whether or not the Society has jurisdiction over complaints.  It can be argued
that new section 3A(5) will not in fact prohibit case managers from so identifying complaints,
because the function of determining whether a complaint is a conduct complaint is not
expressly conferred upon the Council by section 42A(1) or (2) or section 33(1).  The only
functions expressly conferred upon the Council are:-

a) section 42A(1) is to take any of the steps in section 42A(2) where (a) the Council
received a complaint from any person having an interest that a solicitor has provided
inadequate professional services and (b) after inquiry the Council upholds the
complaint;

b) section 42A(2) which provides for making of certain determinations of direction; and

c) section 33(1) where the duty is to investigate the conduct complaint and to make a
written report to the complainer and the solicitor of the facts found by the Council and of
what action the Council would propose to take.

Accordingly, it is arguable that no amendment is in fact necessary.   However, taking
account of the doctrine of implied jurisdiction where it is generally implied that a person can
make ancillary determinations which are necessary in order to carry out some function, then
it would be prudent to make clear in the Bill that arrangements can be made for individuals
to be able to ascertain whether or not the Society has jurisdiction.

The amendment is drawn specifically to ensure that the Council will not be able to delegate
to an individual the function of determining whether a conduct complaint is without
foundation.  This will keep within the spirit of the prohibition of �individual determination
which is the policyintention of the existing provision.


