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JUSTICE 1 COMMITTEE

TITLE CONDITIONS (SCOTLAND) BILL

Submission from Homes for Scotland

Introduction

Homes for Scotland welcomes this opportunity to submit views to the Justice 1
Committee on the Title Conditions (Scotland) Bill and we look forward to
presenting more detail to the Committee in due course.  Homes for Scotland is
the industry body representing house builders in Scotland. Currently our
membership is around 75 companies who build 80% of all homes.  Our mission
is to champion an industry committed to improving the quality of living in Scotland
by providing this and future generations with modern homes where people want
to live.

1. Overview

The stated objectives of the Bill, namely greater clarity in the law relating to title
conditions affecting land and simplification of procedures relating to the
discharge and variation of obsolete title conditions, are to be welcomed by all
those involved in the house building industry in Scotland.

Scotland’s system of land ownership has long been in need of overhaul. The
Executive should be congratulated on implementing a comprehensive review of
Scottish land law and pursuing the exhaustive recommendations contained within
The Scottish Law Commission’s Reports on the Abolition of the Feudal System
and Real Burdens.

The Abolition of Feudal Tenure Etc (Scotland) Act 2000 has paved the way by
abolishing Scotland’s ancient feudal system of land ownership and feudal land
conditions. The Title Conditions (Scotland) Bill will further improve and enhance
the law relating to non-feudal land conditions.

Homes for Scotland supports the Executive’s initiatives on the reform of both
feudal and non-feudal title conditions. House builders need to operate within a
system which is clear, modern and workable.

2.  The House Builder’s Perspective

There are two aspects to house builders’ involvement with title conditions.

Firstly, house builders need to be aware of title conditions affecting sites being
purchased for development. They have to be certain that there are no title
conditions prejudicial to any proposed development.

Secondly, house builders need to impose title conditions on the individual house
plots when these come to be sold. This second aspect has two dimensions. Title
conditions need to be imposed on individual house plots in order to protect the
amenity and hence the marketability of the housing developments involved. For



example, conditions will often be imposed restricting the use of a house to a
private dwelling-house for one family only. Purchasers therefore have the comfort
of knowing that their neighbouring properties will not be turned into a hostel or
business premises. Also, title conditions are used for apportioning liability for
maintenance of common facilities within the housing development, typically
parking or open space areas.

This latter aspect has become an important issue as a result of Local Authorities
being less willing to take over the maintenance and upkeep of open space areas.
Moreover, Local Authorities often impose strict conditions relating to the future
upkeep of amenity areas when granting planning consent for housing
developments. We will touch upon these issues again below.

3. Purchase of Development Sites

Although we have been asked to focus on those parts of the Bill dealing with
Community Burdens, Management Burdens and the Model Management
Scheme it is vital to note that the implications of the proposed Bill are as
significant for house builders in their capacity as purchasers of development sites
as they are in their capacity as sellers of individual house plots. Indeed we could
argue that the main advantages of the Bill from a house builder’s perspective are
those contained in the provisions relating to the abolition, discharge and variation
of pre-existing land conditions.

Developers are hampered too often by the presence of obsolete title conditions
affecting the land they wish to develop and uncertainties as to who is entitled to
enforce the title conditions concerned. Often the house builder will have to pay
for a title indemnity policy from an insurer because of uncertainties regarding the
enforceability of old and obsolete title conditions affecting the site concerned, be
they feudal or non-feudal.

Whilst house builders recognise that title conditions are a useful means of
regulating the use of land and protection of amenity, our general view is that the
role of private regulation of land use has largely been assumed by Local
Authorities in their capacity as Planning and Building Control Authority.

From the perspective of the purchaser of development sites, house builders will
particularly welcome the following provisions;

• The “sunset rule” permitting the discharge of amenity burdens more than 100
years old (sections 19 – 23). One of the major difficulties with title conditions
at present is the presence of numerous obsolete conditions which were
imposed to protect amenity at a time when the character of the area in
question was very different to its present character. This often involves the
house builder seeking a Minute of Waiver (for which a price is usually
payable) or paying for a title indemnity insurance policy.   We would welcome
any reduction in the said 100 year period to, say, 50 years. In our view land
conditions can become obsolete or irrelevant within a 50 year period and
there are sufficient protections within the Bill for parties benefiting from such
burdens to object to any proposed discharge by making an application to the
Lands Tribunal.



• The abolition of implied enforcement rights (section 45). At present, the law is
insufficiently clear as to who can or who can not enforce any given title
condition and this often causes difficulties for developers who have to be
sure that no party can prevent a proposed development by founding on a title
condition.  We would welcome any reduction in the period for preserving
implied enforcement rights (say 5 years instead of 10).

• The simplification of proceedings before the Lands Tribunal (Sections 81 –
93).

• The retention of the 100 metre rule as a pre-condition of preserving feudal
amenity burdens. This will assist in reducing the number of title conditions
which can potentially prejudice a proposed development.

All of these reforms will aid in releasing land from obsolete title conditions and
free up land up for development within planning constraints. This is particularly
important at a time when there is a need for new housing.

4. Sale of Housing Plots

Homes for Scotland has been asked to comment in particular on the impact of
the Bill on Community Burdens, Manager Burdens and the Model Management
Scheme. All of these provisions impact upon house builders in their capacity as
sellers of individual house plots.

It should be stressed that, for the main part, house builders are unconcerned with
retaining any element of control over housing sites once all of the individual plots
have been sold off. Indeed the opposite is the case – house builders wish to
ensure that all obligations relating to future upkeep and maintenance of common
areas and facilities are transmitted entirely to the owners of the individual
houses. House builders are not property managers.

House builders do have an interest in controlling housing developments where
not all of the plots have been sold. This is in order to protect the amenity of the
housing development and hence its attraction to potential purchasers. The
introduction of the “Manager Burden” (see 5 below) will enable developers to
effect such control.

5.  Community Burdens

Community Burdens are defined in the Bill as burdens imposed under a common
scheme on four or more units where each unit is both a benefited and a
burdened property (i.e. the burdens are mutually enforceable). Most burdens
imposed by house builders on individual house plots will qualify as Community
Burdens. Developers frequently impose burdens in a Deed of Conditions
applicable to the housing development as a whole, and such Deeds of Condition
often state that the conditions are mutually enforceable by the individual plot
owners against each other.

Many Community Burdens pertain to matters involving expenditure for
maintenance of common parts or facilities. The current rule providing that a title
condition cannot contain an obligation to pay an unspecified amount of money



causes particular problems when framing provisions relating to the maintenance
and upkeep of common facilities. Accordingly we welcome section 5 (1) of the Bill
which clarifies that such conditions are competent.

The provisions of the Bill in relation to Community Burdens come into effect to
the extent that the titles do not provide otherwise. Many Deeds of Condition will
make specific provisions relating to issues such as decision-making and will
hence override the provisions of the Act. However we would offer the following
views on the specific provisions relating to Community Burdens contained in the
Bill:

• Majority Rule for Common Maintenance (section 27) – This concept is
welcome and improves the present law by making it clear that a majority can
instruct routine maintenance and repair works without having to obtain the
consent of each and every householder. We do however feel that section 27
should make it clear that “maintenance” should not include improvement,
unless reasonably incidental to maintenance. A majority should not be able to
bind a minority into paying for improvements as opposed to maintenance.
This definition of maintenance is contained in the Model Management
Scheme proposed by the Scottish Law Commission.

• Management (section 27) – The ability of a majority to delegate powers to a
manager is an efficient way of managing Community Burdens

• Advance Payments (section 28) – These are sensible provisions to ensure
that monies are produced in advance and that funds are properly protected.

• Variation and Discharge of Community Burdens (sections 31-36)

1. Majority Rule – Default Position 1 (section 32) – We have reservations
concerning the provisions whereby a majority can vary or discharge any given
Community Burden (unless the title deeds state otherwise). As we have
indicated before, house builders insert amenity restrictions on individual
houses in order to protect the marketability of the other houses. Individuals
pay high prices for their houses partly on the basis of being secure in the
knowledge that they can enforce these restrictions against their neighbours.
The ability of a simple majority to vary or discharge such conditions could
operate unfairly against minorities and deprive them of rights they have paid
for. We are of the view that a 75% majority should be required.

We also think that an exception should be made in relation to Community
Burdens which import the provisions of planning conditions or section 75
Agreements entered into with the planning authority. Planning authorities
often impose obligations to maintain amenity areas at the time planning
consents are granted for developments. These would remain in force
notwithstanding any decision by the majority to vary or discharge the title
condition imposing the relevant planning condition on the development and
this creates a potential inconsistency.

2. Majority Rule – Default Position 2 (sections 34, 35 & 36) – We also have
concerns on the provisions whereby an individual owner seeking a discharge



or variation need only obtain the consent of proprietors within a 4-metre
radius. This seems somewhat arbitrary and fails to provide adequate
protection to benefited owners outwith the 4-metre radius.  There is a risk of
a minority group of neighbours within a community prejudicing the wishes of
the majority.

3.   Intimation Procedures –
Whilst most of the procedures for intimating proposed variation and
discharges of community burdens are satisfactory, the procedures in section
35 (2) whereby intimation can be given either by fixing a notice in a
conspicuous place on the property seeking the discharge or on a nearby
lamp-post cause concern.  We are of the view that where the benefited
properties can be identified, intimation should only be by means of sending a
notice to the benefited proprietors concerned. This maintains consistency
with other provisions contained in the Bill.

6.  Manager Burdens

Homes for Scotland welcomes the approach taken by the Bill in relation to
Manager Burdens. It is crucial that house builders have the ability to reserve a
degree of control over housing developments which are in the process of being
developed. Whilst we support the abolition of feudal tenure, this removes one of
the means by which developers can exercise such control. Manager Burdens
represent a suitable replacement.

As we have stated before, house builders generally have no interest in retaining
control over housing developments once all properties have been sold. In the
current market, individual housing plots tend to be sold off relatively quickly so
Manager Burdens are unlikely to be required for long periods of time.

We would point out that as well as being the enforcing party, house builders can
themselves be subject to Manager Burdens. Sometimes one developer owns a
large housing development and sells parts to different developers. It is common
for such Estates to be regulated by a factor appointed by the owner of the larger
estate in order that different developers co-operate with each other in relation to
the development of the Estate as a whole.

Homes for Scotland would offer the following views on the provisions of the Bill
pertaining to Manager Burdens;

• It is essential that developers are granted the right to appoint a manager in
order to enforce burdens (community or otherwise) whilst they remain the
owners of any part of the housing development concerned. This protects both
their own interests and the interests of other owners. We are of the view that
these interests are coincidental in that the burdens concerned will usually
relate to amenity or common maintenance.

• The extinction of a Manager Burden on the sale by the Developer of the last
plot presents no difficulties. Most house builders would wish their managerial
responsibilities to be extinguished at that stage anyway.



• The long-stop limit of ten years is acceptable. Most housing developments will
be sold within that period and we recognise the need for a time limit on the
imposition of such rights.

• We feel that the Bill could clarify the fact that Managers appointed under
Manager Burdens can exercise such powers in relation to Community
Burdens as are contained within Part 2 of the Act. The majority of burdens
which developers would be interested in enforcing are Community Burdens
and clarification would put the issue beyond doubt.

7.  Model Management Scheme

The Model Management Scheme recommended by the Scottish Law
Commission in its Report on Real Burdens has not been carried through to the
Bill. We understand that this is because the setting up of the Scheme envisaged
by the Law Commission would involve the creation of a corporate body or
association to run the scheme. Legislation involving the creation of such bodies
is out-with the scope of the Scottish Parliament.

Homes for Scotland is disappointed that the scheme could not be carried forward
into the Bill. Clearly the Scottish Law Commission’s proposals had been carefully
considered and we understand that the Royal Institution of Chartered Surveyors
contributed valuable input.

However, we believe it is possible to overstate the case for utilising such
schemes. Whilst the scheme could be useful for regulating facilities such as
swimming pools and health clubs, such facilities are not generally included within
housing developments at present.  We do however recognise that the demand
for such facilities may well increase, and that the provision of such facilities is
prevalent in other countries such as the United States.

A distinction requires to be made between common facilities where the Model
Management Scheme would be useful and those where title conditions and
Community Burdens are sufficient. We would contend that for most shared
facilities such as car parks and amenity ground there is no need for the Model
Management Scheme to be utilised; house builders are accustomed to
addressing these issues in Deeds of Conditions.
However the case for the Model Management Scheme becomes stronger where
more complex facilities become involved, perhaps involving the purchase and
replacement of moveable items and the hiring of staff.

8.  Open Space Areas

We have touched before on the issue of maintenance and upkeep of amenity
areas. This is becoming an increasingly important issue as Local Authorities
attach more importance to environmental issues at the planning stage of housing
developments. Often Local Authorities will insist upon open space, woodland or
other areas within housing developments being protected and managed in the
future. These obligations attach to the land concerned by virtue of planning
conditions or agreements.



It is becoming increasingly common for developers to transfer title to such areas
to management companies such as the Greenbelt Group of Companies Limited.
These companies have responsibility for maintaining the land concerned, and the
individual house owners meet a pro rata proportion of their fees and costs.

Section 3 of the Bill clarifies the permitted content of title conditions. This is
largely a restatement of the existing law as expressed by Lord Young in the 1840
case of Tailor of Aberdeen v Coutts. In particular sub-section 6 states that a
burden must not be repugnant with ownership.

This creates a difficulty with respect to developers conveying open space or
woodland areas to such companies as the Greenbelt Group of Companies
Limited. In the conveyance, the developer will want to restrict the use of the land
to maintenance and upkeep of the relevant areas for the Estate as a whole. This
could fall foul of sub-section 6, and we feel that the Bill should make it clear that
restrictions of this type are competent.

9.  Conclusion

Homes for Scotland is pleased to support both the Bill and the preceding Act
abolishing feudal tenure. The uncertainty and antiquities contained within the
present law on land conditions creates difficulties for all property developers,
including house builders. The Bill meets its stated objective of clarifying and
updating the law.

We would summarise our comments on the detailed provisions of the Bill as
follows;

• We would welcome a reduction from 100 years for the “sunset” rule for old
amenity conditions.

• We would welcome a reduction from 10 years to, say 5 years for the
preservation of implied enforcement rights.

• The definition of “maintenance” in the provisions relating to Community
Burdens should specifically exclude improvements.

• A 75% majority should be required to vary or discharge Community Burdens.

• The 4-metre rule for variation of Community Burdens in individual cases
should be withdrawn.

• Intimation of proposed variations should always be sent by post to identifiable
benefited proprietors.

• The provisions relating to Manager Burdens should specifically state that an
appointed Manager can enforce all Community Burdens.



• The rule that a title condition cannot be repugnant to ownership should be
relaxed to allow conveyances of land ancillary to housing developments to
management companies.

Eileen M Masterman
Chief Executive
Homes for Scotland
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TITLE CONDITIONS (SCOTLAND) Bill

Submission from the Royal Institute of Chartered Surveyors in Scotland

Thank you for your letter of 10 June addressed to my colleague Lynne Raeside,
seeking comments from the Royal Institution of Chartered Surveyors in Scotland
(RICS Scotland) on the Title Conditions (Scotland) Bill as introduced to the Scottish
Parliament.  I should like, also, to thank you for the opportunity to give oral evidence
to the Committee on 10 September, which the Institution has accepted.

RICS Scotland represents some 9,000 members: 7,000 chartered surveyors, 200
technical members and 1,800 students and probationers.  They practise in sixteen
land, property and construction markets and represent owners, tenants, and all
those who occupy, by whatever means, property for domestic or business
purposes.  This response is based, therefore, on the practical experience of
property burdens from all aspects, and does not represent the arguments of one
side or the other.  Furthermore, members are regulated by the Institution’s Royal
Charter which obliges them to act in the public interest.  Accordingly, the Institution
can be relied upon to provide a balanced and considered response to matters of
public policy.

As you will be aware, RICS Scotland has submitted extensive comments on the
earlier consultations on this issue.  I should be pleased to supply copies of those
earlier comments if that would be helpful.  We continue to support the amendment
of the law of title conditions, and agree that it should be rendered more transparent
and modern.  Our comments here focus on concerns we have previously raised and
issues which, we feel, deserve further consideration in the passage of the Bill

Interest to enforce
Section 8(2) extends title to enforce to non-registered proprietors, tenants, life
renters, heritable creditors in possession, and non-entitled spouses.  Although we
appreciate that, in law, the interest of an owner is likely to be given greater weight
than the interest of a person holding a lesser interest, such as a lease, RICS
Scotland remains extremely concerned about this extension to life renters and
tenants.  These parties may, in fact, have a conflict of interest with the owner, who
must retain a right to oppose any change.



Negative prescription
Section 17 reduces the period of negative prescription for real burdens to 5 years.
RICS Scotland would like to reiterate its concern about this reduction.  We agree
that while, in the majority of cases, any breach will be apparent in this timescale,
there is a significant minority of cases where five years is too short a period of time.
For example, conservation bodies such as the National Trust for Scotland may have
imposed burdens affecting the interior of a building,  The conservation body might
not, however, have sufficient time to inspect all its properties within a five year
period to ensure that no breaches have occurred.  Similarly, in the rural
environment, certain activities such as timber haulage may well not take place
within a five year period, to allow the opportunity for breaches to be discovered.
Another example of a burden may be an obligation to fence, where a period of 5
years may be insufficient because fencing does not need to be replaced every 5
years.

It can be argued that any time limit involves an arbitrary figure, and that the nature
of the burden is the crucial concern.  However, appreciating that the Executive
wishes to see some set term in place, RICS Scotland would suggest a compromise
period of 10 years as the minimum term appropriate for negative prescription.

Majority instruction of work
Section 28 deals with arrangements for the majority instruction of work.  In its
response to the draft Bill last year, RICS Scotland agreed with the Scottish
Executive that a deposit in advance of work is essential.  We also offered some
comments on safeguards for funds collected in this way.  While we welcome the
recognition in the Bill as introduced of the need for safeguards, we are concerned
that the current proposals are, in fact, unworkable because they are too detailed.  In
practice, it is sometimes necessary to collect funds in advance for quite small
works, depending on circumstances.  For small sums, there can be problems
finding a financial institution that will operate an account, as well difficulties caused
by the calculation of interest on small sums for short periods.  We also consider that
the proposals at 28(2)(b)(i), naming a period of not less than 28 days in which a
deposit should be made, and 28(7)(b)(i), saying that maintenance works should be
commenced within 14 days of the date originally proposed for commencement, are
impractical.  There are often sound, practical reasons why the dates proposed for
commencement and completion of works cannot be kept.

With these points in mind, RICS Scotland believes that it may be more practical for
the Bill to propose that up to a reasonable or material sum, to be agreed by owners,
these detailed arrangements will not apply.  We are aware, for example, that many



registered social landlords only seek tenders for works over £3000 in cost.  Above
this sum, it would be acceptable for a more stringent procedure to come into play.

Notification procedures
The Bill as introduced proposes a range of notification procedures for use in cases
of discharge or variation of community burdens.  Of these options, we believe that
obtaining the signatures of a majority of the community, and then notifying other
members of the community individually, is the best way to safeguard the interests of
all concerned.  While it seems, on reading the accompanying Policy Memorandum
and Explanatory Notes, that a burdened proprietor is to use the procedure most
appropriate to the individual circumstances, RICS Scotland is concerned that the
options are unclear in the Bill, and would welcome some clarification.  There is a
danger of a lack of consistency.

Sheltered housing
RICS Scotland, in its earlier response, proposed a definition of sheltered housing as
“housing purpose built or converted for residence by older people, and supplied with
an alarm system and a warden service, which is normally grouped with other
dwellings”.  The Explanatory Notes accompanying the Bill, at paragraph 207, are
clear about these essential requirements for sheltered accommodation, and we
would suggest that the definition provided in the Bill itself should be equally clear.

Conservation burdens
RICS Scotland notes that the Bill contains no right of appeal against a decision of
Scottish Ministers to exclude or include a body from the prescribed list of
conservation bodies, although the list will be subject to scrutiny by the Scottish
Parliament.  The Institution believes that it should be possible for a conservation
body to transfer any burdens to a successor body prior to its demise.  We would
welcome some clarification on this issue.

Implied rights
The Institution would like to reiterate that, in our view, there should be scope to
convert a feudal superior’s enforcement powers in some cases; we believe that not
all burdens should fall simply because a superior has failed to save them.  While a
superior may not have had an interest, or sought to enforce a burden, a legitimate
interest may subsequently arise.

Manager burdens



RICS Scotland notes that Section 58 of the Bill provides that the right to appoint a
manager is extinguished with the sale of the last property unit.  In addition, it is
proposed that manager burdens will, in most cases, be extinguished after a
maximum of 10 years, even if the developer continues to own some units.  The
Institution supports these provisions, since there is no justification for maintaining a
manager in general private sector accommodation.  However, the Bill also proposes
a time limit of 30 years for local authorities and other socially rented housing sold
under the right-to-buy legislation.  We agree that this is extension is required given
that Local Authority developments are generally sold off over longer periods.  We
consider that, in addition to these groups, registered social landlords dealing with
owner-occupation and housing for rent in a mixed development may also need to
maintain long term control.

Section 59 of the Bill describes the voting requirements for dismissal of a manager.
The Institution should like to clarify that votes will relate directly to interest, that is,
that there shall be one vote per unit.

Effect of compulsory purchase
We note that Section 95 provides that all real burdens and servitudes will be
extinguished on compulsory acquisition, although acquiring authorities will have the
option to save burdens or servitudes.  RICS Scotland believes that it is essential
that facility and community burdens can remain in place, in the event of compulsory
acquisition.  An example of a problem that may arise without this provision is an
instance where a local authority exercises its power to acquire a flat in a tenement
building.  Wiping out the burdens in such a situation will make common repairs and
maintenance very difficult to arrange on an equitable basis.  Burdens of this nature
should not be allowed to fall simply because the acquiring authority has not
exercised its option to save burdens.

100 metre rule
While we note that the Executive has given detailed consideration to the 100 metre
rule, we cannot agree with the decision to leave the rule as it stands.  At present, an
owner will be able to preserve certain beneficial feudal burdens but only if he has a
building “used for human resort or habitation” within 100 metres of the burdened
land.  In our earlier response to the draft Bill, RICS Scotland argued for the removal
of any distance limit, since the 100 metre rule will, in effect, exclude most rural
landowners from the ability to preserve burdens.  We gave some examples of the
potential problems caused by the rule in that response.

The Institution is aware of instances where house properties surrounded by forestry
have been sold subject to Feu Dispositions containing a number of burdens.  In



these instances, there are no buildings on the forested land which are used for
human resort or habitation within a mile.  However, it is important that the forestry
concern which sold the property is still able to exercise the rights given by the
burdens.  For example, in an operational forest, where there is significant haulage
of timber by lorry, and other traffic movement, reasons of safety and road
management dictate that there must be some control over the type and volume of
traffic passing over forestry roads.  In particular, these issues would arise if the
original seller were unable to prevent private dwellings being developed into
commercial businesses.

We are concerned that, particularly in instances such as the situation described
above, there are issues of public safety and amenity to consider.  Forestry
Commission roads, for example, are used by a variety of recreational users, and an
increase in road usage will increase road management problems.  Furthermore,
rural landowners must retain some element of control over the appearance and
condition of properties, by making appropriate conditions in the Disposition.  RICS
Scotland understands that, in cases where such conditions have not been set, there
have been problems of dereliction.

An additional important reservation in the rural environment, for many landowners,
is the right to control deer.  The use of the 100-metre rule means that many will be
unable to enforce this essential requirement.

The Institution acknowledges that, under current arrangements, a superior whose
land does not meet the criteria of the 100 metre rule can approach the vassal and
ask that the burden can be saved; and that, in the event of the vassal’s refusal, the
superior can apply to the Lands Tribunal to save the burden.  This process is,
however, burdensome.  Furthermore, we note the Executive’s assertion that it
would be difficult to draw up workable definitions of rural and urban land against the
background of conveyancing law.  However, RICS Scotland suggests that the
justification for any limitation is the interest in the burden, not an arbitrary distance
and, in view of our comments above, we would urge that this issue should be
examined further.

Development value burdens
RICS Scotland, when considering the draft Bill, accepted the Executive’s view that
development values should fall, so long as compensation were payable.  We do,
however, believe that the current basis for assessment of compensation is
inequitable and we argued for a change in assessment rules.  The Executive has
not accepted these views in the Bill as introduced.



We would therefore like to reiterate that we believe that compensation should be
assessed at the current development value, rather than at the value which would
have pertained at the date of the original sale.  The Executive believes that it would
be difficult to allow for inflation, and that the Feudal Reform (Scotland) Act 1970
uses the historic basis.  The Institution maintains that the principle is flawed, since,
where existing use price only has been paid, the “hope” value remains with the
original seller, and any growth in value should therefore be his.  The calculation of
present day difference would be a much simpler valuation issue than the application
of inflation to an historic figure.

RICS Scotland is concerned that, if compensation continues to be calculated in the
current way, the market may be affected.  Over time the circumstances relating to
land change with, for example, the modification of development plans, and we
suggest that there needs to be a mechanism that reflects such changes.

Clawback
RICS Scotland notes that the Executive has decided to make no alterations to the
law on clawback arrangements, other than an amendment to the law on standard
securities which will provide additional investment for them.  We had suggested that
it would be appropriate to create a new, “clawback” burden to protect investments
and facilitate development.  If these views have been rejected, the Institution cannot
see a justification for enabling local authorities to protect their investment, while
barring private sellers from the same protection.  The Institution notes that the
Scottish Executive is discussing with COSLA and other public authorities the best
way to extend to local authorities the provision enjoyed by Scottish Enterprise,
which permits that organisation to enter into agreements with landowners as to the
future use of land.  While there may be an argument that local authorities are
obliged to act in the best interests of the entire community, rather than for private
profit, RICS Scotland is concerned at the inequity that would then exist between
public and private developers.  The Institution would also seek clarification of
whether these beneficial arrangements are likely to extend to private companies
participating in Public-Private Partnerships.

Development Management Scheme
Finally, the Institution notes that the proposed Development Management Scheme
has been removed from the Bill, because the Scottish Parliament is not competent
to legislate on a scheme which would have involved the creation of “bodies
corporate”.  In view of the importance of such a scheme, RICS Scotland is
disappointed that no apparent effort has been made to amend the scheme so that it
does fall within the competence of the Scottish Parliament.  If a means can be found
around this issue, RICS Scotland would like to register its interest in the provision of



a practical development management scheme, and offer its support as the leading
profession in this field.

Conclusion
On behalf of RICS Scotland, I should like to thank the Committee once again for
inviting us to submit comments on this important piece of legislation, which will
complete the abolition of feudal tenure and continue the transition to a modern
framework for property law in Scotland.  We look forward to the opportunity to
discuss our views with members of the Committee in September.  In the meantime,
Please contact me if you wish to discuss any point.

Elaine Hook
Policy Officer
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Comments from Age Concern Scotland

Age Concern Scotland has been working throughout the country to improve the
lives of older people for nearly sixty years.  Our main objectives are to ensure
that older people in Scotland have their rights upheld; needs addressed; their
voices heard and have choice and control over all aspects of their lives. Our
membership of over 500 encompasses local and national organisations, both
voluntary and professional, older people’s groups and individuals.  We are an
independent, registered charity dependent on public support for the continuation
of our work.

Age Concern Scotland warmly welcomes the Title Conditions Bill.  The Bill
widens the categories, and increases the rights of those affected by conditions
attached to their property.  Faster and more efficient methods of amending or
dispensing with conditions that are no longer necessary have been introduced.
We welcome the inclusive nature of the Bill.

In this paper we focus on the aspects of the Bill which affect owner  occupied
sheltered and retirement housing, whose operation and existence  has relied
heavily on the feudal system.  Age Concern Scotland welcomes the Bill’s
removal of unfair restrictions on owners’ rights, and the ability to remove burdens
that have been overly restrictive.  Given the lack of regulation in this area of
housing, we see this as a major step forward in improving rights for older people.
Our concerns lie in creating a balance between empowering owners, and
protecting essential elements of sheltered housing.

Our involvement with issues around sheltered housing began in the late1980’s in
response to growing concerns brought to our attention by residents.  In 1999 with
the support of the Scottish Executive we set up INNIS, our housing advice
service for owners, managers and prospective purchasers of retirement housing.
Evidence from running this service has highlighted the difficulties faced by both
owners and managers when presented with an inadequate legal framework for
private sheltered housing.  It has also demonstrated that a culture of
transparency, consultation and accountability is of the utmost importance for any
successful management or factoring service.  We offer the following comments
on aspects of proposals in the Bill.

1. Manager burdens in sheltered housing



A basic infringement of older people’s rights in retirement housing has been their
inability to change their manager, if appointed by the developer in perpetuity.
The Bill’s removal of this restriction is the most important provision for owners in
retirement housing, and is generally welcomed by both managers and owners.
Once all units have been sold the manager burden is extinguished, or after ten
years, whichever is sooner.  Some owners have intimated to us that the ten year
period for existence of manager burdens is overly restrictive for them.  We
understand that the legitimate commercial interests of developers and the ability
of owners to regulate their own property have to be carefully balanced.  However
we would be concerned if one of the reasons for inability to sell most of the units
within ten years is due to poor management of the scheme.

2. Core elements in sheltered housing

The introduction of core burdens in section 50 of the Bill addresses concerns of
people who have bought into sheltered housing on the basis of the framework of
conditions set out in the title deeds.  Many residents were worried that if these
were changed the support services might be removed.  Age Concern Scotland
had reservations that a simple majority would be able to vary the terms of the
burdens regulating the operation and management of the complex so as to
remove some of the most important aspects of sheltered housing.  Many older
people have chosen sheltered housing precisely because of the protection
offered by the manager. They must be protected from being left without any of
the support mechanisms, or freedom from maintenance worries that motivated
their purchase.  We are therefore pleased that the Bill offers some protection for
vital elements of sheltered housing.

3. Dismissal of manager in sheltered housing

While we would not wish to see infringements on owners rights we have
reservations over some of the proposals over the dismissal of the manager.  As
in other communities, such as tenements, there is no onus on owners to appoint
a manager to ensure things like maintenance and repairs are carried out.  Where
there is no provision in title deeds for dismissal of manager, or where the
manager has been appointed in perpetuity by the developer, a simple majority of
owners of units can now dismiss the manager.  They may then decide not to
appoint a manager, (for example to save money), or simply be unable to find
another manager.  However they then require a 75% majority of the units to vary
the core elements in sheltered housing.  We believe it could be quite onerous for
owners to maintain some of these, for example employment of the warden.
Apart from our own service INNIS, there is no obvious source of independent
professional advice for residents who wish to make an informed choice about the
appointment of a managing agent.

As the Bill stands it allows for a simple majority, a 75% majority, or a two thirds
majority, dependent on the provision, or lack of provision in the title deeds. We



would prefer a more consistent method, for example a two third majority required
for dismissal unless the current title deeds specify a lower majority.

4. Model Development Management Scheme

We also have serious concerns over the future of retirement housing stock if left
without an ongoing maintenance and repairs programme.  The draft Bill included
a development management scheme based on one contained in the Law
Commission’s Report on the Law of the Tenement.  This would have been
suitable both for blocks of flats and for sheltered housing.  We believe the model
development management scheme represented a major advance towards proper
long term management of all common property.  The provisions covered a wide
area, for example the creation of a residents association as a corporate body,
provision of accounts, holding of annual meetings. This is what would be
expected in any well run private sheltered housing complex.  Our concerns were
about the amount of flexibility around the scheme, as this left developers with the
option of ignoring key elements for its success. We believe certain key elements
of the model management scheme should be drafted into the legislation,
mandatory for all new developments and all existing private sheltered housing
developments.  This would not only empower owners and protect their rights, but
also regulate and raise the standards of professional property management,
thereby giving older people a real choice.

Unfortunately this scheme now been dropped entirely from the Bill, because
certain legislative matters are reserved to Westminster.  The Executive has
stated that it is considering, along with the UK government, how to proceed with
this matter.  This is extremely disappointing considering the amount of time the
Scottish Law Commission has already spent on the subject of communal
management schemes.

5. Voting

Some owners have expressed discontent that voting is based on the number of
units, not on the number of people voting.  This is different from most accepted
voting systems, for example, political elections, or transfer of local authority
stock.

Furthermore it leaves some residents who do not own their property outright
completely disenfranchised.  It is very rare in retirement housing (or even in the
social rented sector) for shared owners to own the majority share.  Typically a
smaller share will have been purchased in order to conserve savings.  These
residents will therefore have no voice in any decision about changes in the
operational management or facilities for which they pay the same service
charges.

6. Legal processes



Once the new system of land regulation is in force, each sheltered housing
development will retain its own local rules contained within the deed of
conditions. The Bill allows owners to change their deeds through the Lands
Tribunal, which is highly expensive.  They may still, in some cases, find
themselves obliged to go down the road of litigation.  This can be not only
expensive but intimidating and time consuming.   A balance between the desire
to modernise and the need to protect might be achieved by the introduction of a
system which complements the existing, expensive legal mechanisms for dealing
with disputes.  Housing Tribunals have been suggested as a more efficient and
appropriate way to deal with issues such as rent and mortgage arrears.  We
would welcome such an independent, specialist system for dealing with disputes
over burdens, maintenance costs, and difficulties in private retirement housing.

7. Advice and Information

Finally, although the subject is outwith the remit of this Bill, we wish to stress that
the resolving of issues around home ownership in general requires the following:
access to high quality information and advice to prospective buyers, support
mechanisms for flat owners, and the regulation and promotion of professional
managing agents.  Matters brought to the attention of our advice service INNIS
have demonstrated all too clearly the negative effect of the lack of such services
in the area of private retirement housing
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Submission from Scottish Federation of Housing Associations

1.  Introduction

1.1  The Scottish Federation of Housing Associations is the representative
body for Scottish Registered Social Landlords.  The Federation responded to
the consultation exercise in 2001 on the draft Title Conditions Bill and is
pleased to have this opportunity to offer written evidence to the Justice
Committee on the terms of the Bill introduced to the Parliament in June 2002.
A copy of the Federation’s submission to the draft Bill is attached for
information.

1.2  Registered Social Landlords have an interest in the provisions of the Bill
from a number of perspectives including

• as owners and developers of land for housing and related activities
• as providers of factoring services to owners following the exercise of

the Right to Buy
• as owners, with other proprietors, of properties in tenemental blocks or

other multi-owner properties
• as providers of sheltered housing
• as holders of feu superiorities following acquisition of housing stock

from other public sector landlords

1.3  In general terms, SFHA is pleased to note that many of the points raised
in our response to the consultation draft have been addressed in the revised
Bill.  The Federation is concerned, however, that the technical complexity of
the Bill and its very close connection with the Abolition of Feudal Tenure
(Scotland) Act make it difficult for the full implications of the proposals to be
either easily understood or clearly explained.  This does not fit well with the
stated intention of the legislation to achieve greater clarity in the law –
although this may be the end result, a considerable amount of preparation will
be required to secure this result which will depend on a comprehensive
understanding of both the provisions of this Bill and the provisions, as
amended, of the Abolition of Feudal Tenure (Scotland) Act. SFHA anticipates
that the Bill will have significant implications for RSLs and will require
considerable preparation prior to enactment in order to ensure that the
interests of RSLs are not adversely affected.

1.4  This submission follows the order of the Bill as set out in the Policy
Memorandum issued by the Scottish Executive and makes reference to the
SFHA’s submission to the 2001 consultation exercise.

2.  Development Management Scheme



2.1  SFHA welcomed the proposal to make provision for the introduction of
the Development Management Scheme and we suggested that consideration
should be given to making this a requirement for new developments, rather
than an option.  The Federation is, therefore, disappointed that it has been
found necessary to exclude these provisions from the Bill as introduced to the
Parliament and we hope that the endeavours to address the difficulties
created by the reservation of the relevant powers to Westminster can be
resolved in sufficient time to secure amendments to restore them to the Bill.
SFHA would be pleased to support, as appropriate, any case to ensure that
these provisions are given effect through the Bill.  It may be that the
advantages of this approach, in terms of consistency and clarity, could be
achieved without the need for an owner’s association but, for example, by
setting out arrangements for the calling of meetings, etc., as currently
happens with some Deeds of Conditions.

3.  Part One

3.1  SFHA notes the proposal to enable reference to extrinsic material in
terms of the calculation of an owner’s contribution to a cost.  We believe that
this is appropriate.  The Executive’s position on the retrospective application
of these provisions is noted and is accepted.  SFHA is, however, disappointed
that our proposal that the period of negative prescription should remain at 20
years has not been adopted.  As already indicated, the provisions of this Bill
and the Feudal Reform Act are extremely complex and it is possible that this
complexity may result in RSL being unable to effectively safeguard or enforce
their interests.  If the period of negative prescription has to be reduced, we
would suggest a reduction from the current 20 years to 10 years would be
more appropriate.  We recognise that changes have been made to the
notification procedures for terminating a burden, but we are not convinced that
all of the concerns identified in our initial response have been addressed.  The
revised procedures will not be easily applied, for example, in multi-storey flats,
where the actions of a ground floor proprietor may have a significant impact
on proprietors on upper floors and the requirement to post notices on
lampposts will be of limited effect in some rural areas.  We do recognise and
support the principle that only those with an interest in a property should have
the right to enforce burdens but suggest that an appropriate balance must be
sought.

4.  Part Two

4.1 The Federation notes the meaning attached to the term “community” in
the Bill and the proposals in respect of community burdens.  We are aware of
some concerns, particularly in rural areas, about the extent to which it will still
be possible to impose and enforce burdens relating to the use of land and we
believe that community burdens may be one way of ensuring that land
disponed for a specific purpose (e.g. affordable housing) is retained for that
purpose.  It is a measure of the complexity of the provisions that such
uncertainty exists amongst those who have an interest in the Bill’s proposals
and SFHA would emphasise the need for the Parliament and the Executive to



give careful consideration to ensuring the widespread provision of clear
information and the establishment of a realistic implementation timetable.

4.2  We have some concerns about the provisions of Clause 28 and suggest
that, since the clause contains no requirement for a meeting of owners, it
would be appropriate for these provisions to be confined to essential
maintenance.  Otherwise, it is possible that, in the absence of an accepted
definition of maintenance, considerable cause for disagreement and dispute
will be create without a practical mechanism for appeal or redress.  It is noted
that this section contains default provisions that will only apply in the event of
existing deeds being silent.  We understand that these provisions are not
intended to be applied retrospectively and assume that this is because it
would be possible to argue that existing rights were being removed?

4.3  SFHA is concerned that many existing amenity burdens will be swept
away because they are created in Deeds of Conditions as superior burdens.
Examples of these include nuisance burdens (such as “the buildings shall not
be occupied or used for any purpose which may be an injury to the amenity of
the neighbourhood or a nuisance to others it being at the sole discretion of the
superiors to determine what constitutes such injury to amenity or nuisance”);
insurance burdens (such as “all sums to be received by any feuar in respect
of such insurance shall be expended only at the sight and to the satisfaction
of the superiors in making good and restoring all loss or damage caused by
such fire or other aforementioned risk to the said buildings”) or limitations on
conducting a trade or business from a property or requirements to maintain
garden ground ( such as “no trade, business, profession or occupation of any
kind shall be carried on in or upon any feu without the prior consent in writing
of the superiors”).  Such burdens should be treated as community burdens but
are likely to be lost as a result of no one standing in the place of the superior.
Communities may be disadvantaged as a result and it is unlikely that the Bill’s
aims of achieving clarity and consistency of approach will be achieved
through a reliance on the planning process because local authorities apply
planning law and regulations in different ways.

5.  Part Three

5.1 SFHA has no comment to offer on this section at this stage.

6.  Part Four

6.1 SFHA notes that Clause 50 contains a definition of sheltered housing
which differs from the definition previously relied upon in the Housing
Handbook series, from that contained in the Framework Code of Management
Practice for Owner Occupied Sheltered Housing and from the definition
contained in the Housing (Scotland) Act 2001.  It is suggested that a
consistent approach would be helpful.

6.2 SFHA welcomes the provisions contained at Section 52 as being an
extremely helpful means of addressing existing problems experienced by
RSLs which have acquired housing stock from the former Scottish Homes.



These provisions will mean that the RSL can enforce burdens as neighbours.
SFHA assumes that the intention of the legislation is that RSLs will be able to
enforce, for example, community burdens in the same way as local
authorities, as described in the accompanying policy memorandum.
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JUSTICE 1 COMMITTEE

Provisional Forward Programme 2002- 03

Note by the Clerk

This note outlines the provisional forward programme for the Justice 1 Committee for
2002-03.  The programme includes two Bills: the Title Conditions (Scotland) Bill and
the Council of the Law Society Bill.  The Committee will also finalise its report into
the inquiry into the regulation of the legal profession, conduct a short inquiry into
alternatives to custody and conclude its work on legal aid.  The forward programme
does not cover February and March 2003.  Details of the programme for this period
will be made available at a later date.  It is expected that this time will be utilised to
draw to a close outstanding Committee business (such as petitions) prior to the
dissolution of the Parliament in March.  Members should note that this programme is
provisional, and is likely to change according to factors such as availability of
witnesses and progress of Committee business.

Members are invited to consider the forward programme set out below.  In particular,
members are invited to consider the following:

• Alternatives to Custody inquiry: members will be aware that normally the
Executive will respond to a Committee report on an inquiry within 8 weeks of its
publication.  In order to receive a response before the dissolution of the
Parliament, the Committee would have to publish its report on the inquiry by 17
January.  However, if the Committee does not require a response from the
Executive, the report could be published at a later date, which might allow for
more evidence taking sessions.  The Committee is invited to consider
whether it will require a response from the Executive on its report on the
inquiry into Alternatives to Custody;

• Legal Aid Inquiry: the Committee has agreed to return to its Legal Aid Inquiry
once several outstanding pieces of work have been completed.  It is proposed
that the Committee will conclude its inquiry by taking evidence from the Minister
for Justice on these pieces of work early next year.  The Committee is invited to
consider whether it is content to conclude its inquiry into legal aid by
taking evidence on outstanding issues from the Minister for Justice early
next year.

Tuesday 17 Sept (Joint meeting with Justice 2 Committee)
Taking stock: oral evidence from the Minister for Justice
Oral evidence from HM Chief Inspector of Prisons for Scotland on his annual report
(2001 – 2002)

Tuesday 24 Sept
Title Conditions (Scotland) Bill: oral evidence

Tuesday 1 October
Title Conditions (Scotland) Bill: oral evidence
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Wednesday 2 October (Joint meeting with Justice 2 Committee)
Budget Stage 2: oral evidence from Minister for Justice and Lord Advocate

Tuesday 8 October
Regulation of the Legal Profession inquiry: consider draft report

Tuesday 29 October
Budget Stage 2: consider draft report (Joint meeting with Justice 2 Committee)

Alternatives to Custody inquiry: oral evidence

Tuesday 5 November
Alternatives to Custody inquiry: oral evidence session
Title Conditions (Scotland) Bill: consider draft Stage 1 report

Tuesday 12 November
Alternatives to Custody inquiry: oral evidence session

Tuesday 19 November
Law Society Bill: oral evidence

Tuesday 26 November
Alternatives to Custody inquiry: oral evidence session

Tuesday 3 December
Title Conditions (Scotland) Bill: Stage 2

Tuesday 10 December
Title Conditions (Scotland) Bill: Stage 2
Law Society Bill: consider draft stage 1 report

Tuesday 17 December
Title Conditions (Scotland) Bill: Stage 2

Tuesday 7 January
Title Conditions (Scotland) Bill: Stage 2
Alternatives to Custody Inquiry: consider draft report

Tuesday 14 January
Legal Aid inquiry: evidence from the Minister for Justice?

Tuesday 21 January

Tuesday 28 January
Law Society Bill: Stage 2
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JUSTICE 1 COMMITTEE

TITLE CONDITIONS (SCOTLAND) BILL

Standard Submission

The Justice 1 Committee received a total of 558 submissions to date in response to
the Title Conditions (Scotland) Bill call for evidence. Of these, over 450 submissions
comprised the following text:

Dear Ms Grahame,

The Title Conditions (Scotland) Bill

I write as an owner in an Owner occupied home in a retired people’s Complex.  I
know that I will be affected when the Bill becomes and Act and would ask you to give
some consideration to the following concerns: -
Our complex is administered by a Management Company.  Some of the Companies
treat their residents in a rather cavalier fashion.  I would like the Act to require
Management Companies/Associations to meet their owners regularly (even once a
year would be an improvement in many cases), to publish regular Financial and
other accounts and be required to seek Owner’s agreement to any proposed
change.

My occupancy of my home is governed by a Deed of Conditions existing when I
purchased it.  My neighbours and I would like to feel able to change one o more of
these conditions if in future we feel some improvement could be made.  Should such
an option not be open to existing Owners, we may find a complex where new
Owners have different conditions.  this could cause difficulty in matters affecting
communally owned facilities.

The necessary procedures for obtaining any improvements would inevitably be
costly in money, stamina and time which for Senior Citizens are limited.  I hope that
the Committee will keep these factors in mind, especially when considering the figure
for a “majority”.

Some obligatory monitoring system for Management Companies/Associations is
essential if the bad experiences of some Retirement Housing Owners are to be
eliminated.  The Voluntary Code of Practice could be easily flouted or not subscribed
to.

Difficulties may arise if the Act speaks only of “Sheltered Housing”.  An expression
like “Sheltered or Retirement Housing” would help aviod confusion, or an
introductory explanation could make it clear that both Sheltered and Retirement
properties are covered unless the Act says otherwise for specific situations.

Yours sincerely.
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JUSTICE 1 COMMITTEE

TITLE CONDITIONS (SCOTLAND) Bill

Submission From Property Managers Association Scotland Limited To The
Draft Title Conditions (Scotland) Bill

INTRODUCTION

Property Managers Association Scotland Limited, 2 Blythswood Square Glasgow,
G2 4AD ("PMAS") welcomes the opportunity to provide comments to the Scottish
Executive on the Title Conditions (Scotland) Bill ("the Title Conditions Bill"). PMAS
views the proposals contained in the Title Conditions Bill as a further logical step in
taking forward the proposals for reform of Land and Conveyancing Law in Scotland.
PMAS recognises that the creation and enforcement of a suitable range of Title
Conditions through legislation will provide for ongoing and suitable arrangements for
management and maintenance of property.
PMAS represents the majority of professional Property Managers responsible for
management of owner occupied housing units in Scotland and its Members currently
have under management in excess of 90,000 units of housing accommodation in
Scotland together with a substantial number of units of commercial and industrial
property.

COMMENTS ON THE CONSULTATION PAPER

PMAS largely supports the proposals contained in the Title Conditions Bill. In this
paper where no comment is offered on a particular discussion point, it can be taken
that PMAS offers no view either positive or negative on the discussion point.
PMAS responds to the discussion points as follows using the numbering in the
discussion paper:-

1. PMAS agrees that transparency in the Registers will be of benefit to
the conveyancing system and to all who require to have recourse to the
conveyancing system and the Land Register and/or the Register of Sasines.

2. PMAS believes that extrinsic material should be included in future
burdens. Members of PMAS have extensive experience of dealing with
liabilities for common charges which are to be fixed in accordance with the
Valuation Roll. Notwithstanding the abolition of domestic rates for properties
where such an allocation exists in terms of the Deed of Conditions, Local
Authorities still maintain historic records of Valuation Rolls which can be
accessed. Even in exceptional circumstances where possibly a commercial
property is converted to residential property which results in a requirement to
reallocate liability, the historic evidence of the Valuation Rolls as at the date of
abolition can provide extrinsic material which enables an appropriate
apportionment to be made. Provided the extrinsic material is readily available
in the public domain PMAS considers that there would be no difficulty in such
extrinsic material being included in further burdens. However such extrinsic
material would require to be material which is within the public domain and
readily available.

3. PMAS would repeat its comments in Number 2 above.



4. This issue is fundamental to the continued ability of the Members of
PMAS to offer a viable system of management of common property. For some
time it has been a matter of considerable concern to the Members of PMAS
that Conditions in Deeds of Conditions could be held to be invalid by the
Courts because they contain a provision on unspecified costs. However it is
fundamental to a burden which imposes an obligation to contribute to
maintenance, repair and renewal of common parts that it must of necessity be
a burden which is in respect of unspecified costs. Provided that the terms of
the burden must be clear as to how the liability is calculated there can be no
prejudice to an owner of property if such a burden is made valid.

5. PMAS feels some concern that while the title to enforce may be
available to non-registered proprietors, tenants, proper life-renters and non-
entitled spouses, there could be confusion if the entitled proprietor did not
wish to enforce burdens. Has the Executive given consideration to who should
be entitled to enforce where there are conflicting proposals?

6. PMAS agrees that the test should be "material detriment". If the test
was reduced to a lesser level this would give cause to considerable additional
litigation.

7. PMAS believes that it is inappropriate for the period of negative
prescription for burdens to be reduced from twenty years to five years. In
particular PMAS expresses concern in relation to absconding owners who fail
to implement burdens. It may take in excess of five years for the position to be
determined and action taken.

8. PMAS feels concern that the four metre rule is too proximate. It is
considered that a more appropriate distance would be fifteen metres.

9. PMAS is not entirely convinced that it is appropriate that there should
be a sunset rule. PMAS takes the view that the existing legislation which
permits an application to be made to Lands Tribunal for the discharge or
variation of a land!

10. PMAS would repeat its comments to discussion point 9.
11. On the basis that the exclusion of communities with less than four units

is simply where title deeds make no provisions for such matters as
maintenance, appointment or dismissal of Manager and discharge of burdens,
PMAS would agree with the exclusion of communities with less than four
units.

PMAS is concerned about the variation of the Deed of Conditions after the
sale of early units. PMAS considers that there are major difficulties for
developers if a majority of the proprietors can vary Deeds of Conditions before
the development is complete.

Later in the Discussion Paper PMAS expresses the view that variations of
Deeds of Conditions, title conditions, discharge of title conditions etc. should
require a 75% majority. PMAS believes that a qualified majority of 75% is
appropriate. PMAS believes that the right to vary Deeds of Conditions prior to
completion should be reserved to the developer. With regard to Local
Authorities, if the 75% majority position was adopted then this would not
cause a Local Authority difficulty even in a long term sale scenario.

12. PMAS entirely endorses the view that the concept of majority rule for
common maintenance should apply.



13. PMAS have considerable experience of dealing with major repairs and
maintenance where advance funding requires to be collected. PMAS believes
that the requirement to deposit money in advance with no guarantee of when
or if the work will be done is a appropriate but agrees that safeguards are
desirable. Monies deposited should be ring-fenced and held in a designated
client account.

14. PMAS believes that the majority which should be required for a mass
discharge or variation should be 75% of affected proprietors.

15. In the interests of justice PMAS believes that all benefit proprietors
should be notified and have an opportunity of objecting prior to the discharge
or variation of burdens.

18.-
22. In common with the PMAS views on Chapter 2 the view of PMAS is

that all proprietors should be notified of the discharge or variation of implied
tights.

23. PMAS believes that the appropriate period for manager burdens should
be five years. If a developer or Local Authority continues to hold property they
should be treated as an owner and have a single vote in common with other
owners in the property. The same situation should apply for Local Authority
developments and accordingly the period of five years should apply.

24. PMAS does not envisage manager burdens being used in
circumstances other than those suggested.

25. PMAS believes that the appropriate qualified majority is 75%. Voting
should be on the basis of ownership of units and not number of owners. This
would allow a Local Authority or developer to continue to influence matters
until they were reduced below 25% of ownership.

While there is no discussion point on Development Management Schemes,
PMAS wishes to record its approval of the proposals of the Management
Scheme contained in the draft Bill.

26. PMAS agrees that a right to lead a pipe etc. over land can be a
servitude. It is not anticipated that the retrospective nature of this section will
create difficulties.

30. PMAS agrees that the twenty one day period for objections to
applications to the Lands Tribunal is adequate.

31. 31. PMAS agrees with what is proposed for the exclusion of pipeline
servitudes and facility burdens from the operations of sections 98(1) and
99(1).

35&
37. PMAS has no comment to offer on these points but members of PMAS

who are also members of RICS will be seeking to make their views on these
points known through RIGS.

36. PMAS believes that it is unjust that development value burdens should
fall with compensation paid along the lines of the 2000 Act and that
compensation should be based on up to date values.

38.&
39. The view of PMAS on these points is the same as the views stated in

the responses to discussion points 23 and 25.
We trust that our comments on the Discussion Paper will be of some assistance to
the Scottish Executive in its consideration of the terms of the Title Conditions Bill. We



confirm that PMAS has no objection to its views being circulated to other consultees
and interested parties.
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TITLE CONDITIONS (SCOTLAND) BILL

Supplementary Submission for the Title Conditions (Scotland) Bill

Professor Paisley's suggestion that the Bill be extended to cover inter alia s75
agreements under the Town and Country Planning (S) Act 1997

There is considerable force in what Professor Paisley says regarding s75
agreements stultifying future development because there is no existing
mechanism for review. The Title Conditions Bill is concerned with private
rights rather than public rights which s75 agreements deals with exclusively.
There is of course the exception of conservation burdens and maritime
burdens in the Bill. Nevertheless our view is that this might prove contentious
and we would not wish to see the current bill held up as a result of this issue.
It is a point which might require further reflection and it seems possible to us
that additional grounds of jurisdiction could be given to the Lands Tribunal at a
later date by legislation designed for that purpose. Professor Paisley perhaps
suggested a partial solution himself by reference to ECHR Protocol 1 Art 1
which might lead to a review of a local authority's actions either under the
Scotland Act or the Human Rights Act.

Professor Paisley's suggestion of the extension of the Act to what he refers to
as timeshares.

Insofar as his suggestions refer to rights of pre-emption between pro indiviso
owners they coincide with our own. Beyond this we do not consider that there
is any good reason for extension as suggested by Professor Paisley

Professor Paisley's suggestions re servitudes regarding roads and the ability
of the Lands Tribunal to make orders determining shares of repairs.

Our experience is that maintenance obligations in respect of servitude rights
over roads frequently lead to disputes and his suggestions here are most
welcome.

John McNeill's suggestions regarding the suspension of the appointed day for
the Title Conditions Bill

The scheme of reform carefully constructed by the SLC has to be adhered to.
We can foresee only disadvantage in separating the appointed day for feudal
abolition and reform of title conditions when the two are intimately linked.
There is no convincing case for this suggestion.

Reform of standard securities

In our oral evidence we suggested that the SLC be asked to review the law
relating to standard securities. Among the reasons are :
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(a) the fragmentation of the existing law, the 1970 Act, the 1971 Act,  the
Heritable Securities Act 1894, amendment in the 2000 Act, further
amendment in the Title Conditions Bill, together with the uncertainties
created by the very poorly drafted Mortgage Rights (S) Act 2001 This is
a classic case for consolidation into a single coherent code. However
the code needs to be reconsidered as a whole.

(b) the standard conditions in Schedule 3 to the 1970 Act, which were
intended to be standard, are substantially departed from in
contemporary practice. SC 5 regarding insurance does not reflect
insurance practice [market value/reinstatement value] and SC6 relating
to the competing relationship between creditors and tenants of the
borrower as interpreted by the Trade Development Bank cases does
not appear to produce satisfactory results. A lender knowing the
business of a borrower is the letting out of properties can defeat the
legitimate interests of tenants without having to show any detriment.
Borrowers such as housing associations end up negotiating complex
side agreements to protect their tenants' rights when resorting to
private finance.

(c)  Whether s25 of the 1970 Act imposes a single duty to obtain the best
price or whether it a duty to advertise and to get the best price. The
tests as applied by the courts do not require a high standard from
creditors where there is development potential in the repossessed
subjects and which potential may have been taken into account by the
creditor in reaching the decision to lend in the first place.

(d) uncertainty exists regarding the right of redemption and the extent to
which this is controlled by inter alia the Consumer Credit Act 1974 and
the Unfair Terms in Consumer Contract Regulations 1999 as amended
and general contract law. These appear to conflict with the language
used in the 1970 Act

(e) The extent to which a creditor under a security calling up the security
has to take account of diligence executed by unsecured creditors is
unclear.

(f) the inter relationship between standard securities and floating charges
and respective ranking rights requires clarification.

(g) the uncertainties introduced by the Mortgage Rights (S) Act 2001
should be revisited.

(h) the perimeters of the principle in Smith v Bank of Scotland require
clarification particularly when the 1970 Act s9 permits third party
securities without any apparent limitations and without the imposition of
a requirement of good faith on the lender.

(i) the definition of debt and whether, as suggested by Professor Paisley,
this could be extended to negative obligations.
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(j) The problems inherent in ranking pecuniary obligations and obligations
ad factum praestandum.

Development value burdens and clawback provisions

There has been a great deal of ill informed comment about development
value burdens. That has largely been because the term development value
burden has been much misunderstood. The terminology was introduced by
s33 of the Abolition Act. For a burden to qualify as such then at the time when
the property was first conveyed and the burden imposed either there was no
consideration or the consideration was significantly lower than it would have
been had the burden not been imposed. It covers situations where a superior
say gave off ground for no consideration or little consideration where the
ground was to be used for say community purposes. An example might be
giving off ground for a bowling green or a tennis court. [Gorrie and Banks v
Musselburgh Town Council] . Development value burdens as defined in the
Abolition Act cannot be satisfied in a situation where a farmer sells of fields at
agricultural value to a developer and enters into an agreement with the
developer to share the future development value where the developer
subsequently obtains planning consent for development within an agreed
period.  The reason is that there is value at the current use value and not for
no consideration or one significantly lower than might have been paid had the
burden not been imposed. In any event this rather artificially expects the
developer to accept a burden to use only for agricultural purposes. This
requires subsequently to be waived and if this route is followed it tends to be
set out in a fairly elaborate contract.

Further under the existing Lands Tribunal rules in relation to compensation
which are largely replicated in the Bill compensation can be paid on the basis
of the difference in value which existed at the time the burden was imposed
comparing the price paid, if any, with that which could have been obtained.
This was the basis on which compensation was awarded in Gorrie and Banks
above and has been the established basis for over 30 years without any
significant objection. Interestingly the Bill itself adopts a similar approach in
relation to compensation for the loss of reversionary rights under the School
Sites Act 1841. This approach we feel is correct.

The Bill makes no further provision for development value burdens

What are referred to as clawback arrangements in the Explanatory Memo
para356 are not for the reasons given above development value burdens.
Essentially the arrangement is a contractual one. If the creditor in a
contractual obligation has concerns about the ability or willingness of the
debtor in a contractual obligation he may wish additional security for
performance of those obligations. Such a security may take the form of a
security over the subjects sold but equally might take the form of a bank
guarantee.
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The developer who purchases the property may require to finance the
purchase and may require to grant a standard security over the property to a
bank. Normally the seller is required to take a second charge postponed to
the lender and the lender is happy that a second charge is granted. As the
first security is typically an all sums due and to become due security the seller
is the party at risk as second charge holder. The point made in para 356 is to
that extent wrong. The person in right of the clawback is already ranking
second the provisions regarding intimation in s13 of the 1970 Act.

The issues are fully discussed and well summarised in the SLC Report para
9.30  et. seq.

We are not aware of any problem with developers not being prepared to grant
securities. It is a matter for contractual negotiation in each case. Developers
are keen to secure property for their land bank and, in our experience,
understand the issues and are fully prepared to grant postponed securities.
These may require to be adjusted with the financing institution to ensure a
satisfactory ranking arrangement.

The problem with the 1970 Act s13 in relation to 'advances' is well known and
often results in elaborate ranking provisions to get round the deficiency in
many circumstances as well as clawback situations. We consider the
replacement of 'advances' with 'debt' will significantly improve all the
situations particularly as this will have the effect of bringing in the extended
definition of 'debt' in s8(8)(c) of the 1970 Act.

We have heard views expressed that real burdens can be used to secure
clawback arrangements. This is incorrect, such burdens require to be for a
fixed sum to satisfy the precision test expressed in Tailors of Aberdeen v
Coutts and typically not expressed as a fixed sum but as a proportion of the
increased value once consent has been obtained. Secondly there is already
consderable doubt as to whether pecuniary real burdens of this type remain
competent - that of course is removed by the express prohibition on pecuniary
real burdens in  s105 of the Bill.

With regard to local authorities disposing of property at less then market value
the provisions of s75 of the Town and Country Planning Act 1995 give them
significant flexibility in securing performance of obligations which are less
restrictive than the rules for the constitution of real burdens and adequately
protect the public interest in such matters.

The power to vary or waive burdens: s52 of the Bill
For there to be an implied right to enforce a burden under a common scheme
the tests set out in Hislop v MacRitchie's Trs as interpreted in subsequent
cases apply. Such a right on third parties may be express which is
comparatively rare and therefore the implied right is of importance. "There
requires unless it appears from the titles under which he holds his feu that
such similarity of conditions and mutuality of interest among the feuars either
had been or was meant to be established." This reciprocity may be
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demonstrated by a common plan [either a map or a common intention] and a
common intention may be shown by an obligation to insert like conditions in
other titles of part of the development.

It is well understood that by reserving the power to vary or waive burdens in
the constitutive deed there can be no implied power to enforce the burdens
vested in third parties. This method of preventing the creation of implied rights
is regularly resorted to by conveyancers and their intentions are thwarted by
s52 of the Bill.  This section was not in the draft bill and we do not welcome it.

A purchaser may buy on the basis that a superior is unlikely to object to a
future extension to a house but if neighbours are given rights under s52 where
none presently exist then that purchaser's present legitimate expectations
may be thwarted by the provisions of s52. It seems to us that the underlying
policy behind the Bill of removing unenforceable and redundant burdens is
being wholly reversed by s52 for reasons which are unconvincing to us.




