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JUSTICE 1 COMMITTEE

AGENDA

10th Meeting, 2002 (Session 1)

Tuesday 26 March 2002

The Committee will meet at 1.45pm in Committee Room 3.

1. Declaration of interests: New members of the Committee will be invited to
declare any relevant interests.

2. Deputy convener: The Committee will choose a new deputy convener.

3. Items in private: The Committee will consider whether to discuss items 7, 8 and
9 in private.

4. Subordinate legislation: The Committee will consider the following negative
instrument�

The Civil Legal Aid (Scotland) Amendment Regulations 2002 (SSI 2002/88).

5. Covenant between local government and the Scottish Parliament: The
Committee will consider a draft covenant between local government and the
Scottish Parliament.

6. Prison visit: The Committee will consider a report on the Committee�s visit to
HMP Peterhead.

7. Regulation of the legal profession inquiry: The Committee will consider future
options for the inquiry.



8. Prisons Estates Review: The Committee will consider its approach to the Prison
Estates Review.

9. Criminal Justice Bill: The Committee will consider candidates for post of adviser
for the Bill.

Alison Taylor
Acting Clerk to the Committee, Tel 85195

The following papers are attached for this meeting:

Agenda item 4:
Note by the Clerk (SSI attached) J1/02/10/1

Agenda item 5:
Note by the Clerk J1/02/10/2

Agenda item 7:
Note by the Adviser and the Clerk (private paper)
Correspondence from the Crown Office regarding the
regulation of the legal profession inquiry
Journal article by Adviser

J1/02/10/3
J1/02/10/4

J1/02/10/9

Agenda item 8:
Note by the Clerk (private paper) J1/02/10/5

Agenda item 9:
Note by the Clerk (private paper) J1/02/10/6

Papers not circulated:

Committee members may wish to note that a supplementary submission to the
regulation of the legal profession inquiry by the Review Board regarding independent
regulation of the accountancy profession is available from the Committee Clerks at
Room 3.11, Committee Chambers.

Item 5:
Member may wish to note that the SPICe Research Note 99/14 �Commission on
local government and the Scottish Parliament (McIntosh Commission)� is available
from the Scottish parliament web-site at
(http://www.scottish.parliament.uk/whats_happening/research/pdf_res_notes/rn99-
14.pdf).

Item 8:
Members may wish to note that the Scottish Executive consultation �Proposals for
the future of the Scottish Prison Service Estate� is available from the Scottish
Executive web-site at (http://www.scotland.gov.uk/consultations/justice/spsec-
00.asp).

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2002/20020088.htm
http://www.academicpress.com/ijsl
http://www.scottish.parliament.uk/whats_happening/research/pdf_res_notes/rn99-14.pdf
http://www.scottish.parliament.uk/whats_happening/research/pdf_res_notes/rn99-14.pdf
http://www.scotland.gov.uk/consultations/justice/spsec-00.asp
http://www.scotland.gov.uk/consultations/justice/spsec-00.asp


Papers for information circulated for the 10th meeting, 2002

SPICe briefing paper (02/30) �EU Justice and Home Affairs
Policy�

J1/02/10/7

Response by the Law Society of Scotland to the Justice 1
Committee�s legal aid inquiry report

J1/02/10/8

Minutes of 9th meeting, 2002 J1/02/9/M

http://www.scottish.parliament.uk/whats_happening/research/pdf_res_brief/sb02-30.pdf
http://www.scottish.parliament.uk/official_report/cttee/just1-02/j1mop0312.htm
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The Civil Legal Aid (Scotland) Amendment Regulations 2002

Note by the Clerk

Background

1. These Regulations amend the Civil Legal Aid (Scotland) Regulations 1996 to
make provision for the availability of civil legal aid to a person claiming or having
an interest in the property, financial affairs or personal welfare of an incapable
adult. Availability of civil legal aid in these circumstances will be based on the
resources of the incapable adult.

2. Specifically, regulation 2 of the Civil Legal Aid (Scotland) Amendment
Regulations 2002 extends the 1996 Regulations to apply for the purposes of
certain proceedings under Part 6 of the Adults with Incapacity (Scotland) Act
2000 (asp 4).   Part 6 of the 2000 Act introduces a new system of property,
financial and welfare intervention orders and guardianship orders.  It is intended
that Part 6 of the 2000 Act will be commenced on 1 April 2002.

3. Schedule 5 of the 2000 Act (Minor and Consequential Amendments) provided a
new regulation making power to the Legal Aid (Scotland) Act 1986.  This power
has already been applied to certain proceedings under Parts 1-3 of the 2000 Act
by the Civil Legal Aid (Scotland) Amendment Regulations 2001.  The Committee
considered and noted these Regulations at its meeting on 27 March 2001. This
power is now being applied certain proceedings under Part 6 of the 2000 Act.

4. The Subordinate Legislation Committee considered this instrument at its meeting
on 12 March and determined that the attention of the Parliament need not be
drawn to the instrument (Subordinate Legislation Committee 15th Report 2002).

Procedure

5. Under Rule 10.4, this instrument is subject to negative procedure which means
that it comes into force and remains in force unless the Parliament passes a
resolution, not later than 40 days after the instrument is laid, calling for its
annulment.  Any MSP may lodge a motion seeking to annul such an instrument
and, if such a motion is lodged, there must be a debate on the instrument at a
meeting of the Committee.

6. The instrument was laid on 6 March 2002 and is subject to annulment under the
Parliament’s standing orders until 29 April 2002.

7. In terms of procedure, unless a motion for annulment is lodged, no further action
is required by the Committee.
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Draft Covenant between Local Government and the Scottish Parliament

Note by the Clerk

The attached letter from Trish Godman, Convener of the Local Government
Committee and draft covenant have been referred to the Justice 1 Committee by the
Local Government Committee for comment by 26 April 2002.

The draft covenant outlines the working relationship between local government and
the Scottish Parliament and follows on from a recommendation of the Macintosh
Commission.

The Justice 1 Committee is invited to consider and comment on the draft document.
Thereafter, it is intended that the Covenant should become a topic for committee
business in the Chamber, with an accompanying motion that the Parliament
approves the Covenant.

The Committee is invited to comment on the draft covenant between local
government and the Scottish Parliament.







Local Government Committee  The Scottish Parliament   Edinburgh EH99 1SP
Phone: 0131 348 5217 Fax: 0131 348 5600 e mail: eugene.windsor@scottish.parliament.uk

Letter sent to all subject committee Conveners

6 March 2002

Dear Convener

Covenant between local government and the Scottish Parliament

You may recall that the report of the Commission on local government and the
Scottish Parliament (The McIntosh Report) recommended, amongst other things, the
establishment of a covenant and joint standing conference between local
government and the Scottish Parliament.

Since the establishment of the Parliament, representatives of COSLA, on behalf of
local government, and the Local Government Committee have been working towards
the establishment of such a Covenant and joint standing conference. I am pleased to
say that the attached draft document, which has resulted from that work, has now
been endorsed by COSLA on behalf of its member councils and has also been
passed for information to those councils who are currently not in membership. The
draft text has been approved by the Parliament’s Legal Office.

The Local Government Committee agreed some time ago that once it had been
signed off by representatives of local government, the Parliament’s subject
committees together with the Procedures Committee should be invited to consider
and, if appropriate, comment on the draft document. Thereafter, it is intended that
the Covenant should become a topic for committee business in the Chamber, with
an accompanying motion that the Parliament approves the Covenant.

I would be grateful if you would arrange for your committee to consider the draft
document, and make comments on it if you wish to do so. Comments should be
made in writing to Eugene Windsor, Clerk to the Local Government Committee,
before Friday 26 April.

cont/



Copies of this letter go to Carol Devon, Director of Clerking and Reporting, Ann
Nelson, Director of Legal Services, Elizabeth Watson, Head of Committee Office,
Ken Hughes, Head of Chamber Office and the Clerks to the Committees referred to.

Yours sincerely

Trish Godman
Convener – Local Government Committee

cc:
Carol Devon, Director of Clerking and Reporting
Ann Nelson, Director of Legal Services
Elizabeth Watson, Head of Committee Office
Ken Hughes, Head of Chamber Office
Clerks to the Committee
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INTRODUCTION

1. This Covenant which has been adopted by the Scottish Parliament and Local Government1 is
founded upon a recommendation from the McIntosh Commission which stated that:-

the Parliament and the 32 councils should commit themselves to a joint agreement –
which we call a Covenant – setting out the basis of their working relationship; and that
they should set up a standing Joint Conference to be a place where parliamentarians
and local government representatives may hold a dialogue on a basis of equality

BACKGROUND

2. Councils, like Parliament, are democratically elected and consequently have their own
legitimacy as part of the whole system of governance.

3. It is therefore essential and entirely in keeping with the power sharing and participation
principles of devolution that the Parliament should develop a working relationship directly with
local government.

4. Based on parity of esteem and the principles underlying the European Charter of Local Self
Government, (text of the Charter is annexed) this Covenant sets out the understanding of, on
the one hand the Scottish Parliament and on the other local government, of the principles that
will underlie relations between them.

5. The arrangements acknowledge the need for the parties to work together in an atmosphere of
mutual trust and respect, recognising the value and legitimacy of the role that both have to play
in the governance of Scotland.

6. This Covenant does not constitute a legally enforceable contract or create any rights or
obligations that are legally enforceable.  It is intended to be a broad guidance document,
binding in honour only and not an exhaustive text of those issues that might arise.

7. The Covenant is therefore founded upon mutual Respect, with a “Code of Operational
Practices” covering Recognition and Relationships while a Standing Joint Conference will
monitor
 Review and Renew the arrangements as appropriate.

1 In this document, the "Scottish Parliament" means the Scottish Parliament and the powers
devolved to it in terms of the Scotland Act 1998, and "local government" means the councils
constituted under the Local Government Acts and COSLA as the representative organ.
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FOUNDATION OF COVENANT

RESPECT AND RECOGNITION

8. In furtherance of the European Charter of Local Self Govermant the Parliament recognises the
need to secure and maintain a strong and effective system of local government based on their
parity of esteem and the principal of subsidiarity, underlying the European Charter of Local
Self-Government.  The parties also acknowledge and respect each other’s roles and functions,
which are distinct and complementary:

• Within the powers conferred by the Scotland Act 1998 the Parliament has responsibility for
determining the powers and duties of local government, while the Executive has
responsibility for setting the national framework for local service provision.

• Councils have a democratic mandate to ascertain the needs of their communities and the
priorities of their electorates; to plan, co-ordinate and ensure the delivery of local services
accordingly, within the legal framework laid down by Parliament.

9. It is inherent in the McIntosh report that the Parliament, Executive and local government have
a shared responsibility to serve the people of Scotland; and it is the clear intention of the
report’s recommendations that so far as possible these several institutions should work in
partnership towards this common objective.

10. The parties agree that for the relationship to be effective and meaningful it has as the core
objective the establishment of operational arrangements which ensure that local government is
fully engaged in all relevant aspects of the Parliament’s work and that working together,
sharing information, experiences and views is integral to the whole process.

11. Noting that Her Majesty’s government has signed and ratified the European Charter of Local
Self-Government, the parties also agree to work within the framework established by the
Charter.

12. The parties agree to work to the Code of Operational Practice set out below.

13. The Covenant may be subject to review from time to time at the initatiive of either party.

OPERATIONAL ASPECTS

14. This Code has at its core objective the establishment of clearly defined processes and
procedures for engaging local government in all relevant aspects of the Parliament’s work.

ENGAGEMENT

15. Primarily through the Parliament’s committee arrangements there will be active involvement of
local government on both the principle and practice of any proposals which impact upon local
government.

CONSULTATION

16. The procedures adopted by the Scottish Parliament provide for a high level of consultation and
discussion at all stages of the preparation and consideration of legislation, involving interested
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bodies and individuals, the Executive and committees of the Parliament. Within that framework
-

• The Parliament via its committee arrangements undertakes to facilitate consultation with
local government on all proposals which affect or might affect the structure, role,
functions and financing of local government. The financial effects of policy and
legislative proposals on local government will be given specific attention; as will the
impact of cross-cutting developments which span a number of service or policy areas.

• Local government undertakes to provide a considered, co-ordinated and timely
response to issues on which it is consulted.

• The Parliament and Local Government undertake to respect confidentiality where that is
required or requested; and otherwise to conduct their dialogue openly.

• Consultation with local government will involve both COSLA and individual councils, on
the understanding that, where appropriate and applicable, COSLA will undertake to
provide a co-ordinated response which takes account of the views of the individual
councils. On certain specialised topics some councils will have an interest and others
will not: in these cases COSLA will facilitate more targeted consultation.

• Local government will be invited to submit views on the likely costs associated with
legislative and other changes which impact on the services provided by local
government.

• There will be opportunities for local government to bring to the Parliament’s notice
matters on which local government wishes to see legislation introduced or existing
legislation amended.

• The parties will support arrangements where appropriate for secondments and /or
regular job exchanges between local government officers and Parliamentary staff.

17. The working arrangements will require to evolve as the relationship between the Parliament
and local government develops.  However, the above represents the anticipated minimum level
of participation of local government.

LOCAL GOVERNMENT COMMITTEE

18. The following arrangements will operate in relation to working arrangements between the
Parliament’s Local Government Committee and local government, although they may also be
taken up in whole or in part by any of the Parliament’s committees:

• observer status for the Committee at COSLA meetings, with an understanding that
observers may be excluded where required at private meetings.

• observer status for COSLA at meetings of the Local Government Committee, with an
understanding that observers may be excluded where required at  private meetings.

• regular meetings between the Committee and Council Leaders to consider issues of
mutual interest.
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• regular programme of visits to councils by the Committee or their representatives,
although specific ground rules need to be set out and agreed for arranging and
reporting back on visits.

MONITORING THE AGREEMENTS

REVIEW AND RENEW

19. In recognition of the key role that local government plays in the governance of Scotland, a
Standing Joint Conference will be established with equal numbers (not more than 16 from each
side) of representatives from Parliament and local government.

20. The Parliamentary membership of the Conference may include conveners of the Parliament’s
Committees and local government membership will be selected annually so that each council
will be directly represented during a three year period and the selection process will have
regard to the political balance of councils and geographical spread.

21. The main functions of the Conference are to:

• Review how the procedures set out within the Covenant are operating in practice and
make proposals to renew the arrangements where appropriate.

• Review how the Partnership Agreement between the Executive and local government is
operating in practice and make proposals for changes / improvements where
appropriate.

• Renew and work towards the promotion of excellence in Government as a whole by
improving governance and public service standards across the board. Exploit the
opportunity for Parliament and local government to exchange ideas, review existing
policy, discuss future policy and consider the impact of legislative changes. Consider
views of a strategic nature as well as those of more immediate interest.

22. The Conference will develop its own set of agreed working practices, including the
establishment of a clear work programme, procedures and protocols, however the following
specific arrangements will apply:

• Conference meetings will be jointly chaired and will be serviced by a secretariat drawn
from the Scottish Parliament and Local Government

• Conference meetings will be held on at least 2 occasions per year (provisionally April
and October) with arrangements being made for special meetings as required

• Members of either side can initiate a special meeting of the Conference by presenting a
notice of motion signed by at least 5 members of the Conference.

• Policy issues impacting upon local or central government services may be placed on
the agenda by either side

• With agreement of the joint chairs any Minister, MSP, council or relevant body or person
with a specific interest, has the right to submit papers on agenda items, or to be invited
to attend and address the Conference
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FOUNDATION OF COVENANT
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RENEWREVIEW

THE SCOTTISH PARLIAMENT AND LOCAL GOVERNMENT

“THE COVENANT”




















