
J1/02/8/A

JUSTICE 1 COMMITTEE

AGENDA

8th Meeting, 2002 (Session 1)

Tuesday 5 March 2002

The Committee will meet at 1.45pm in the Hub, Castlehill, Edinburgh.

1. Item in private: The Committee will consider whether to discuss its legal aid
inquiry in private at its next meeting.

2. Subordinate Legislation: The Committee will consider the following negative
instruments—

The Police Act 1997 (Criminal Records) (Registration) (Scotland) Regulations
2002

The Scottish Legal Services Ombudsman (Compensation) (Prescribed
Amount) Order 2002.

3. Freedom of Information (Scotland) Bill: The Committee will consider the Bill at
Stage 2 (Day 4).

4. Appointment of an adviser: The Committee will consider a proposal for the
appointment of an adviser for its inquiry into alternatives to custody.



5. Appointment of an adviser: The Committee will consider a proposal for the
appointment of an adviser on the forthcoming Criminal Justice Bill.

Alison Taylor
Acting Clerk to the Committee, Tel 85195

The following papers are attached for this meeting:

Agenda item 2:
Note by the Clerk (SSI attached)
Note by the Clerk (SSI attached)

J1/02/8/1
J1/02/8/2

Agenda item 4:
Note by the Clerk J1/02/8/3

Agenda item 5:
Note by the Clerk J1/02/8/4

Papers not circulated:

Item 3:
Committee members may wish to consult the Bill and accompanying documents
(available from Document Supply or on the Scottish Parliament website at:
(www.scottish.parliament.uk/parl_bus/legis.html#36)).  Copies of the marshalled list
will be available from Document Supply, and groupings will be available from the
Committee Clerks in Room 3.11, Committee Chambers (both available on Monday 4
March).

Copies of draft regulations and draft guidance for local authorities for the Marriage
(Scotland) Bill are available from the Clerks in Committee Chambers, Room 3.11.

Papers for information circulated for the 8th meeting, 2002

Note by the Clerk (private paper) J1/02/8/5

Correspondence from the Minister for Justice regarding the
Prison Estates Review

J1/02/8/6

Correspondence from the Minister for Justice regarding the
Criminal Procedure (Amendment) (Scotland) Bill

J1/02/8/7

Correspondence from the Scottish Executive Justice
Department regarding the Ministerial Report On Women’s
Offending “A Better Way”

J1/02/8/8

Minutes of 6th meeting, 2002 J1/02/6/M

http://www.scottish.parliament.uk/official_report/cttee/just1-02/j1mop0226.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2002/20020023.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2002/20020032.htm
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The Police Act 1997 (Criminal Records) (Registration) (Scotland) Regulations
2002 (SSI 2002/23)

Note by the Clerk

Background

These regulations relate to Part 5 of the Police Act 1997 (“‘the 1997 Act”), and deal
with the registration process for applications for criminal record certificates and
enhanced criminal record certificates.  Such certificates are issued by the Scottish
Ministers to mainly assist in considering a person’s suitability for appointment to
particular positions, and must be countersigned by a person registered under section
120 of Part 5 of the 1997 Act.

The regulations specifically provide for:

(a) the information to be included in the register maintained by the Scottish Ministers
under section 120 of the 1997 Act;
(b) the removal, subject to prescribed safeguards, of persons from that register; and
(c) the payment of a fee of £150 for inclusion in that register and £10 for each
additional signature recorded in the register for the purposes of counter-signing
applications for criminal record and enhanced criminal record certificates.

The Scottish Executive invited over 600 organisations to comment on an earlier draft
of these regulations. Some of those who replied stated that the fees might prove to
be a burden for them although Committee members should be aware that one
registered body could act for several organisations under these regulations.  Other
organisations also commented that the grounds for deregistration should be widened
and the Scottish Ministers have indicated that they intend to amend the 1997 Act in
the forthcoming Criminal Justice Bill to provide for this.

The Subordinate Legislation Committee considered this instrument at its meeting on
5 February 2002 and determined that the attention of the Parliament should be drawn
to it (Subordinate Legislation Committee, 9th Report, 2002).

It appeared to the Subordinate Legislation Committee that regulation 4(6)(a) seems
to exclude the mentally or physically handicapped as a class from benefits of the
appeal provisions relating to removal from the register in paragraphs (2) and (5). The
Subordinate Legislation Committee was concerned as to this unusually wide use of
the powers in the enabling Act and to possible issues of compatibility with the ECHR
(Article 6 and Article 8) which it potentially raises. The Subordinate Legislation
Committee therefore sought further explanation of regulation 4(6)(a) from the
Scottish Executive in so far as it related to the physically and mentally handicapped.

The reply from the Scottish Executive explained that the purpose behind paragraph
4(6)(a) is to avoid persons being invited to make representations where the Scottish
Ministers are privy to information that it is clearly inappropriate to extend such
invitation, and that considerable distress might be caused to families by such an



inappropriate invitation.  The Scottish Executive also explained that a person may not
be refused registration or removed from the register simply by reason of physical
impairment or mental disorder. The Scottish Ministers may only remove a person
with physical impairment or mental disorder from the register without giving the
opportunity to make representations where they are satisfied that the person is
"incapable" of countersigning applications. This is a higher standard than "unlikely" to
countersign in regulation 4(1).  The Executive is satisfied for the reasons given in its
response that no issues of compatibility with ECHR arise in connection with
regulation 4(6).

The Subordinate Legislation Committee considers that the Executive’s response
deals adequately with its concerns.

Procedure

Under Rule 10.4, this instrument is subject to negative procedure which means that it
comes into force and remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP
may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 28 January 2002 and is subject to annulment under the
Parliament’s standing orders until 13 March 2002.

In terms of procedure, unless a motion for annulment is lodged, no further action is
required by the Committee.
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The Scottish Legal Services Ombudsman (Compensation) (Prescribed Amount)
Order 2002

Note by the Clerk

Background

Where the Scottish Legal Services Ombudsman has completed an investigation
under the Scottish Legal Services Ombudsman and Commissioner for Local
Administration in Scotland Act 1997, a report shall be written. This report may
recommend that the professional organisation concerned pay compensation, either
of a “stated amount” or a “prescribed amount”, to the person making the complaint for
loss suffered by him, or inconvenience or distress caused to him as a result of the
way in which the conduct complaint was handled by that organisation.  The “stated
amount” is such an amount as may be specified by the Ombudsman providing it does
not exceed the “prescribed amount”.  This will be £1000 or a greater amount, which
may be varied by Scottish Ministers. The Scottish Legal Services Ombudsman
(Compensation) (Prescribed Amount) Order 2002 seeks to increase the maximum
level of compensation from £1,000 to £1,200.

The Subordinate Legislation Committee considered this instrument at its meeting on
12 February and in its 10th Report 2002 and determined that the attention of the lead
committee and the Parliament be drawn to this instrument on the ground of failure to
comply with proper legislative practice by reason of an inadequate Explanatory Note.

Procedure

Under Rule 10.4, this instrument is subject to negative procedure which means that it
comes into force and remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment.  Any MSP
may lodge a motion seeking to annul such an instrument and, if such a motion is
lodged, there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 31 January 2002 and is subject to annulment under the
Parliament’s standing orders until 16 March 2002.

In terms of procedure, unless a motion for annulment is lodged, no further action is
required by the Committee.
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Specification for Adviser on Inquiry into Alternatives to Custody

Note by the Clerk

Introduction

At its meeting on 5 February 2002, the Committee agreed to conduct an
inquiry into alternatives to custody.  The Committee is invited to agree to
appoint an adviser on the inquiry, subject to the agreement of the
Parliamentary Bureau.  The Committee is also invited to consider the terms of
reference for the adviser set out in the paper.

Role

To assist the Justice 1 Committee in carrying out an inquiry into alternatives to
custody.

Adviser duties

The adviser will:

• Brief the Committee on alternatives to custody in Scotland, and on specific
aspects as required by the Committee (including comparative material
from other countries);

• Assist in formulating the detailed terms of reference;
• Set out a framework for gathering evidence;
• Assist in the identification of relevant witnesses;
• Prepare lines of questioning for witnesses;
• Sift the evidence gathered;
• Analyse the results of the sift;
• Assist in the drafting of the Committee’s report (including any interim

reports);
• Provide specialist expertise to answer any ad hoc enquiries from the

Convener and other Committee members during the course of the inquiry;
• Meet regularly with Clerking and Research Services staff, in Edinburgh, to

agree the detailed approach and discuss progress;
• Attend Committee meetings as required.

Reporting

The adviser will report to the Committee through the Clerk.

Timescale

It is anticipated that the contract will be for 12 months from March 2002 to
March 2003 or until the completion of the final report.



Specification

Experience: The adviser will have an understanding of sentencing and
alternatives to custody.  The adviser will also be expected to have a wider
understanding of the operation of the criminal justice system as a whole.

Skills/Abilities: The adviser must have proven analytical and interpretative
skills and the ability to analyse evidence from a wide range of sources.  The
adviser must have good communication skills, the ability to present
information in an accessible style and to work to short deadlines.

Neutrality: The adviser must be able to advise the Committee
dispassionately on the basis of available evidence without seeking to
persuade it of any particular outcome or approach that he or she may favour,
and should not be involved in any capacity that would compromise his or her
ability so to act.

Availability: The adviser must be able to demonstrate that he or she has
sufficient time to undertake the work over the life of the inquiry.  It is
anticipated that a maximum of fifteen days will be required over the period of
the inquiry.

Confidentiality: The adviser’s duties may involve handling confidential and
sensitive material.  The adviser will be required to maintain absolute
confidentiality about the matters under consideration or which come before
him or her.  The successful candidate will be required to declare any interests,
relevant to the subject matter of the inquiry, pecuniary or otherwise, in
advance of the award of any contract.
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Appointment of adviser on the Criminal Justice Bill

Note by the Clerk

1. The Executive’s Criminal Justice Bill is likely to be introduced before the
Easter recess and will be allocated to one of the Justice Committees as lead
committee.  The proposed content of the Bill is outlined in two Scottish Executive
White Papers “Making Scotland Safer: Improving the Criminal Justice System”
(published on 13 December 2001) and “Serious Violent and Sexual Offenders –
Criminal Justice” (published on 11 June 2001).

2. The Bill will be a long and wide-ranging one and it is suggested that the lead
committee might find it helpful to have an expert adviser to assist in drawing up the
Stage 1 report.  The role of the adviser could include:

• briefing the Committee on the background to, and technical/procedural aspects
of, the Bill;

• drawing up a list of people from whom to invite written evidence;
• summarising the issues arising from written evidence;
• advising the Committee on witnesses for oral evidence and suggesting lines of

questioning;
• drawing out key issues for the Stage 1 report;

The adviser’s assistance would probably not be required in relation to Stage 2
although it would be possibly to hold a couple of days of their time in reserve in case
of any new or complex issues arising at this stage.

3. The Bureau has not yet recommended to the Parliament which Justice
Committee should lead on the Criminal Justice Bill.  It is necessary to appoint an
adviser ahead of this decision but clearly, if the Bill were to go to the Justice 2
Committee, the adviser could simply work to that Committee instead.  Once the
Bureau has given its permission for the appointment, we will provide a short list of
names for the Committee to consider.

4. The Committee is asked to agree to the appointment of an adviser to
assist in consideration of Stage 1 of the Criminal Justice Bill.
















