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Justice 1 Committee

Regulation of the Legal Profession Inquiry

Evidence from the Scottish Executive

Introduction

1. The Justice 1 Committee has invited views on the effectiveness of the current
approach to and framework of regulation of the legal profession and of legal services
in Scotland.  The Scottish Executive’s written evidence provides a descriptive outline
of the arrangements for regulating the legal professions in Scotland.  Part I is a
discussion of the scope of the services covered, and the concept of regulation in
relation to those services;  Part II discusses how well regulation is working in
practice, and some options for change which have been considered (by no means
an exhaustive treatment owing to constraints on the length of this submission);  and
Part III sets out  some general conclusions.

2. Detailed descriptions of the arrangements for regulating the legal professions
are likely to be provided by the professional bodies in their own evidence,
supplementing descriptive material on structures already available to the Committee
from sources such as the SPICe briefing note of 16 May 2001 on Regulation of the
Legal Profession, the briefing note submitted by the Law Society of Scotland to the
Committee in June 2001, and the Executive’s letter to the Clerk to the Public
Petitions Committee of 14 June 2001 commenting on the petition submitted by
Scotland Against Crooked Lawyers.

PART I

Outline of services covered

3. In this evidence, we adopt a broad definition of the provision of legal services.
The most obvious providers are solicitors and advocates.  There are also a limited
number of qualified conveyancers and executry practitioners.  Since May 2000, it
has been possible for European lawyers to establish in Scotland by registering with
either the Law Society of Scotland or the Faculty of Advocates, by whom they are
then regulated, but no European lawyers had applied for registration by  August
2001.  We also make reference to the many other individuals and organisations who
may provide legal advice to the public without claiming the title “solicitor” etc as these
are part of the wider map of legal services available in Scotland.

4. The provision of certain services to the public is restricted to solicitors
registered with the Law Society of Scotland (subject to paragraph 5 below).  These
services are writs relating to heritable or moveable estate, writs relating to any action
or proceedings in any court, and papers on which to found or oppose an application
for a grant of confirmation in favour of executors.  Section 32 of the Solicitors
(Scotland) Act 1980, which sets out these restrictions, also provides for certain
exceptions.  (There are also restrictions on registered European lawyers  providing



conveyancing or executry services  depending on the home state in which they
qualified.)  No-one may hold him or herself out to be a solicitor or a registered
European lawyer without holding a practising certificate issued by the Law Society of
Scotland.

5. Some background on the recent history of changes to the legislation
governing the legal profession is set out at annex A. Since the Crime and
Punishment (Scotland) Act 1997, an additional layer of regulation has been added to
the profession of solicitor, in so far as solicitors providing criminal legal assistance
funded by the Scottish Legal Aid Board must be registered with the Board and must
adhere to a code of practice promulgated by the Board.

6. The provision of conveyancing and executry services is no longer restricted to
solicitors, since the introduction of qualified conveyancers and executry practitioners
under the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990. They are
regulated by the Scottish Conveyancing and Executry Services Board which keeps a
register of all qualified practitioners.  Proposals to abolish the Board were announced
on 21 June 2001,  which would involve the transfer of the regulatory function to the
Law Society of Scotland if Parliament approve the necessary legislation (see
paragraph 12.14 below).  The new professions would, however, remain separate
from that of solicitor.

7. The Faculty of Advocates exists to regulate the profession of advocate.
Advocates do  not provide direct services to the public but only on the instruction of
solicitors.  Advocates are entitled to plead in every court in Scotland, as well as in
the House of Lords and the Judicial Committee of the Privy Council.

8. There are also advice agencies, and mediators, who provide advice or other
services which help people with their legal problems.  These are part of the broader
framework of legal service providers in Scotland.  Mediators may be regulated
through voluntary adherence to certain training standards and codes of practice but
they are not subject to any statutory regulation.  Advice agencies, likewise, are not
subject to statutory regulation, although recently a statutory scheme has been
introduced to regulate the provision of immigration advice through a new public
office.  Insolvency services and financial services, which may be provided by lawyers
or unqualified person, are also regulated by statutory schemes at UK level. In
England and Wales the provision of legal advice by non-lawyers is regulated to some
extent through the contracts granted by the Legal Services Commission for so called
“green form” advice and assistance.

Principles of good regulation

9. The Better Regulation Task Force leaflet, Principles of Good Regulation sets
out the following tests of good regulation :

Regulations must

• Have broad public support
• Be enforceable
• Be easy to understand



• Be balanced and avoid impetuous knee-jerk reaction
• Avoid unintended consequences
• Balance risk, cost and practical benefits
• Seek to reconcile contradictory policy objectives
• Identify accountability.

The five principles of good regulation are Transparency, Accountability,
Proportionality, Consistency and Targeting.

Functions of regulation

10. Regulation may involve any or all of the following :

10.1 Setting of entrance requirements to a particular profession;

10.2 Setting of continuous professional development requirements;

10.3 Administration of tests of competence;

10.4 Control over advanced qualifications within a profession;

10.5 Control over who may or may not call him or herself by a particular
professional title, or advanced title;

10.6 Supervising the standard of professional service, and the conduct of
the profession;

10.7 Investigating complaints of inadequate professional service, or
misconduct;

10.8 Arranging compensation for consumers of the service with justifiable
complaints;

10.9 Disciplinary procedures including removing entitlement to practise the
profession.

11. Self-regulatory bodies may also play the part of a professional association
which lobbies on behalf of the profession, though that is not part of the regulatory
function.

Models of regulation

12. There are various models of regulation (or absence of it) for professional
groups.  As can be seen from paragraphs 3 to 8 above, all of these can be found
operating within the provision of legal services, in its broadest definition.

No formal regulation



12.1 At one extreme, services may be provided to the public by a loosely
identifiable group of service providers without any formal regulation.  The
functions in paragraph 10 above are not, therefore, being carried out at all.
This does not mean there is no quality assurance.  The service providers may
well subscribe to codes of practice or other standards  set by a body to which
they subscribe voluntarily.

12.2 In the legal services area, advice workers may work to a particular set
of standards common to, say, Citizens Advice Bureaux, but there is nothing to
stop another voluntary body or even a private individual setting out to offer
advice of a similar sort to the public.  There is nothing to stop someone
charging for such advice if customers are willing to pay.  In Scotland, legal aid
would not be available for advice from such a source.  (In England and Wales,
however, legal aid is available under contract for such advice, provided strict
standards imposed by the Legal Services Commission are met.  In England
and Wales, therefore, the Legal Services Commission has become a regulator
of such services through conditions of funding.)

Self-regulation without statutory underpinning  or compulsory
membership

12.3 This covers areas where there are professional bodies which exist to
self-regulate the service;  but there is no legal requirement for someone
purporting to provide the service to be a member of such a professional body.

For example, there are two professional bodies for private investigators. The
Association of British Investigators selects, examines and scrutinises its
members as to their knowledge, competence and ethics; members are
monitored by the Association’s Disciplinary Committee. The Institute of
Professional Investigators requires prospective members to have been
employed as a Professional Investigator for at least 3 years;  to have sufficient
professional knowledge and capability;  and to have taken and passed a
professional examination, relative to investigation. However there is no
prohibition on someone who does not subscribe to such a body or to particular
standards holding him or herself out to be a private investigator. The situation
in relation to the private security industry in Scotland is quite similar, though
options for regulation are currently being considered.

12.4 Providers of family mediation in Scotland can only be affiliated to the
umbrella body Family Mediation Scotland if they subscribe to the UK College
of Mediators which is a voluntary self-regulating body.  (Solicitors who provide
mediation do so as members of Comprehensive Associated Lawyer Mediators
(CALM), which is a form of Law Society accreditation.)  There is nothing in law
to stop any person or organisation calling him or herself a mediator even if
they do not subscribe to any particular standard setting or training body.
However to the extent that mediators choose to be affiliated to the UK
College, at least some of the functions in paragraph 10 above are being
carried out.



Self-regulation with optional membership and limited statutory
underpinning : accountancy

12.5 There is no bar to anyone setting up in business and calling
themselves an ‘accountant’ as no qualifications of any kind are required.
However only those holding membership of the various professional institutes
may use the designations attaching to those institutes e.g. members of the
Institute of Chartered Accountants of Scotland may use the letters CA.  There
are certain statutory restrictions covering certain services e.g. acting as a
company auditor where the person requires to be eligible for appointment
under section 25 of the Companies Act 1989; or as auditor of a charity where
in certain circumstances the Companies Act provision is invoked; or as auditor
of a friendly society or industrial and provident society.  Section 25 requires a
professional qualification and recognition by a supervisory body before that
the person can operate as a ‘registered auditor’.

12.6 Regulation within the profession has recently changed through the
creation of The Accountancy Foundation which is responsible for the
independent regulation of the accountancy profession.  Profession in this
sense is limited to the principal accountancy bodies i.e. Association of
Chartered Certified Accountants, Chartered Institute of Management
Accountants, Chartered Institute of Public Finance and Accountancy, Institute
of Chartered Accountants in England and Wales, Institute of Chartered
Accountants in Ireland and Institute of Chartered Accountants of Scotland.

Self-regulation with exclusive membership and statutory recognition

12.7 This model best fits the Faculty of Advocates.  All advocates must
belong to the Faculty which sets entrance standards, professional standards,
and rules of conduct, and which carries out its own disciplinary functions.  It is
a body which is mentioned in statute, and there are certain services which can
only be provided by, and certain offices which can only be held by, a member
of the Faculty.  The functions in paragraph 10 above are carried out by the
Faculty both for advocates and for relevant registered European lawyers.
There is one area in which the Faculty has imposed on itself an element of
external regulation in that it has made rules which require its Discipline
Tribunal to have lay representation nominated by the Scottish Ministers and
appointed by the Lord President.  The Tribunal itself is chaired by a  Senator
of the College of Justice.

12.8 The Faculty represents the interests of advocates with government
departments and public and other bodies, as well as acting as governing body
and self-regulator.

Self-regulation with duties of regulator laid out in statute

12.9  The medical profession is regulated by the General Medical Council
(GMC), the statutory body responsible for maintaining the register of medical
practitioners.  Doctors must be on this register to enable them to practise
medicine in the UK.  Two further bodies, the Specialist Training Authority



(STA) and the Joint Committee for Postgraduate Training and General
Practice (JCPTGP) are the UK competent authorities for postgraduate
medical education in hospitals (the STA) and in general practice (JCPTGP).
They issue appropriate certificates of completion of training to enable
individual doctors to go on to be either consultants in hospitals, or principals in
general practice.

12.10 Consultation was initiated this month on the Government’s proposal
to introduce legislation later this year to create an overarching UK Council of
Health Regulators.

Regulation by an NDPB

12.11 The Law Reform (Miscellaneous Provisions) (Scotland) Act 1990
introduced a new concept of regulation through a Non-Departmental Public
Body.  This applies to qualified conveyancers and executry practitioners,
whose regulatory body is the Scottish Conveyancing and Executry Services
Board (SCESB).  The entry standards for conveyancers are set by the Board
through statutory rules and for executry practitioners through regulations
made by Ministers.  The standards of conduct are prescribed for both through
regulations made by Ministers.

12.12 There is no exact analogy for this in any other profession.  The
reason this model was adopted was that it was not possible, from the outset,
to set up a self-regulating profession.  Usually, self-regulation grows from the
fact that there are already several practitioners, and they want to make use of
the expertise of those being regulated, and maintain their reputation.  In the
case of qualified conveyancers and executry practitioners, there was no early
prospect of the income from registration fees sustaining a self-regulating body.
The model of an NDPB developed in England and Wales (of the Council of
Licensed Conveyancers) was available to follow.

12.13 There is no association of conveyancers and executry practitioners to
act as  a lobby group for this small profession.

12.14 The Scottish Conveyancing and Executry Services Board is however
one of a number of bodies which Ministers propose to abolish in a report on a
review on NDPBs published on 21 June 2001.  The report explains that the
policy of introducing competition with solicitors in relation to conveyancing and
executry services has had very limited success.  Of 10 practitioners registered
with the Board, only one is practising independently of solicitors' firms.  It is
most unlikely that income from registration fees, and contributions to
insurance premiums, will fully fund the cost of the Board in the foreseeable
future, thus resulting in a continuing burden on the taxpayer to provide an
ongoing subsidy.  It is proposed therefore that responsibility for the future
regulation of conveyancing and executry practitioners should be taken over by
the Law Society of Scotland, who have indicated that they would be prepared
in principle to accept responsibility. As the Society has had long experience of
the supervision of solicitors, it is especially well placed to assume



responsibility for the future regulation of the professions of qualified
conveyancer and executry practitioner).

Self-regulation with duties of regulator laid out in statute, and with a
statutory Ombudsman

12.15 Solicitors and registered European lawyers are regulated by the Law
Society of Scotland, which carries out all the functions set out in paragraph 10
above.  The method in which the Council of the Law Society of Scotland must
carry out these functions is set out in some detail in the Solicitors (Scotland)
Act 1980.  Generally, there is no Ministerial oversight of how the Law Society
carries out these functions.  However certain rules require the approval of
Ministers and of the Lord President of the Court of Session, such as for
example rules regarding rights of audience for solicitors in the higher courts.
The Scottish Solicitors Discipline Tribunal, which deals with the most serious
disciplinary cases, is appointed by the Lord President, with professional
members being nominated by the Society and lay members being nominated
by the Scottish Ministers.

12.16 The introduction of a code of practice for criminal legal assistance
and a requirement for any solicitor or firm wishing to provide such assistance
to be registered with the Scottish Legal Aid Board, has introduced a new level
of statutory regulation for solicitors in this particular area (see paragraph 5).

12.17 Members of the Society are also subject to statutory regulation in
their provision of immigration advice, insolvency services or financial services
(see paragraph 12.21).

12.18 The Law Society of Scotland represents solicitors with the Executive,
Parliament and other public bodies, as well as acting as governing body and
self-regulator.  Indeed it is required to do so. Its statutory objects set out in
section 1 of the Solicitors (Scotland) Act 1980  are the promotion of (a) the
interests of the solicitors’ profession in Scotland; and (b) the interests of the
public in relation to that profession.  It might be wondered whether these
objects are compatible or whether there is an irreconcilable conflict of
interests. It is, however, a fairly recent Act (albeit a consolidation measure)
and the UK Parliament was clearly not aware of a conflict at the time that this
legislation was passed.

12.19 The Scottish Legal Services Ombudsman is a statutory officeholder,
appointed by Scottish Ministers after consultation with the Lord President. The
office adds a further layer of statutory regulation to the Law Society, the
Faculty and the Board, by investigating complaints about the handling of
complaints by these 3 regulatory bodies.  The Ombudsman has power to
recommend reinvestigation, or compensation.  The professional bodies are
not obliged to act on her recommendations, but she can publicise their refusal
to do so.

12.20 In England and Wales, the Law Society controls entry requirements to
the solicitors’ profession, continuous professional development, and is



responsible for professional and conduct standards. In relation to the latter
responsibility it has however established a separate organisation called the
Office for the Supervision of Solicitors (OSS), to  handle complaints
against its members (see Annex B).

Regulation by a statutory office holder or Executive Agency in
conjunction with the professional body

12.21 In this category it is the nature of the service being  provided, rather
than the use of a particular title, which is being regulated :

• The provision of immigration advice is regulated by the
Immigration Services Commissioner who is a statutory office-
holder. As the Law Society of Scotland is a designated professional
body under the Immigration and Asylum Act 1999, Scottish
solicitors do not need to be individually registered, but the
Commissioner is authorised to receive complaints against solicitors
who give immigration advice.

• Where firms of solicitors provide mainstream investment business
services (in addition to legal services), they are to be regulated from
the end of this year in relation to such services by the Financial
Services Authority under the Financial Services and Markets Act
2000. At that time the Law Society of Scotland will become a
Designated Professional Body responsible for monitoring and
setting the financial services regime for incidental investment
business.

• Solicitors who hold licences under the Insolvency Act 1986 are
monitored by the Law Society of Scotland which is a recognised
professional body in terms of the Act and audited as such by the
Insolvency Service. The Insolvency Service is an Executive
Agency of the Department of Trade and Industry (DTI); one of the
Agency’s functions which extends to Scotland is to authorise and
regulate, directly or through recognised professional bodies, private
sector insolvency practitioners.

PART II

13. Self-regulation is the norm for solicitors and advocates, subject to the
additional features described above.  Part II of this paper considers how an
assessment can best be made of how well self-regulation is working, how effectively
complaints are dealt with, the adjustments which have been proposed to self-
regulation in recent years, the case for transparency and the position of community
legal services and non-legally qualified claims assessors (who were specifically
referred to in the Committee’s news release of 20 June).

How well does self-regulation work in practice ?



14. There is little empirical evidence available about how well the system of self-
regulation works.  We are aware of the high standards set for entry to the legal
professions. Though a correlation between levels of professional competence and
business success might be assumed, we do not know very much about the general
quality of legal advice and representation offered by legal professionals  and still less
about that offered by non-qualified advisers.

15. There is no performance appraisal system for solicitors or advocates.
Although there are requirements for continuous professional development by
solicitors, there is no assessment process to ensure that CPD is effective and that
skills and knowledge are kept up to date. In large firms, it may be that the availability
of senior partners for supervision and mentoring ensures that standards are
maintained.  For smaller firms and sole practitioners, there is little in place except the
annual audit of accounts.

Complaints

16. The main barometer of how well self-regulation is working at present is the
level of complaints to each professional body, and the number which are
subsequently referred to the Scottish Legal Services Ombudsman.  It must be
remembered, however, that complaints are not the whole story on the performance
of self-regulation, but they are the most immediately accessible measure.

17. If complaints are taken as a measure of the success or failure of self-
regulation, the following factors might be studied:

17.1 Levels of public satisfaction, as evidenced by the annual number of
complaints to the professional bodies and perceptions of how well those
complaints have been dealt with.  Relevant questions in this context are how
long the professional bodies take to respond to complaints from clients;
whether their response times are reasonable, taking account of the varying
complexity of cases and the processes involved; whether there is any
evidence of  unreasonable refusal to consider complaints; and whether either
individual or general remedial action is taken as a result of complaints.

17.2 The number of complaints received each year by the Scottish Legal
Services Ombudsman, the findings in individual cases on the thoroughness of
complaints investigations by the professional bodies and nature of the
recommendations made in the SLSO’s Annual reports.  The level of such
complaints seems fairly constant over the years, fluctuating within limited
parameters (an average of 120 new complaints each year over past 5 years
according to the SLSO annual report for 2000-2001, page 11).

17.3 The annual reports of the Law Society of Scotland and the Scottish
Conveyancing and Executry Services Board (SCESB), give figures for the
number of complaints recorded by these professional bodies. Such figures
may need to be interpreted in the light of how a complaint is defined. The
Faculty of Advocates does not publish an annual report.  The Law Society of
Scotland reported 1,294 complaints against solicitors in 1996, 1,481 in 1997,



1,427 in 1998, 1,338 in 1999 and 1,094 in 2000. SCESB has received only 2
complaints against practitioners since 1997.

17.4 The volume of correspondence received by Scottish Ministers
complaining about the legal professions. The recent average is about 120
letters a year from an average of about 55 correspondents (some
correspondents write more than once, despite having been advised at the
outset that Scottish Ministers have no locus in relation to such complaints).

17.5 The extent to which the professional bodies are self-critical in relation
to their own performance, willing to engage in constructive dialogue with
interested parties, and responsive to well-founded suggestions as to how their
performance and procedures can be improved. In his 1999 Annual Report
(pages 12 to 13) the then Ombudsman analysed the responsiveness of the
professional bodies to the recommendations which he had made over the
period from 1994 to 1998.  His analysis revealed that the Law Society of
Scotland had accepted the majority of his recommendations; the Society
came round to accepting, or accepting in principle, other recommendations,
despite having initially rejected them in some cases, so that overall 22 out of
the 27 recommendations made to the Society over that period had been
accepted.

17.6 Occasional review or criticism by bodies such as the Scottish
Consumer Council.  In its research report published in January 1999 entitled
“Complaints against solicitors”, the Council recommended that :

“ A Scottish Parliament should establish a review of the Law Society of
Scotland’s complaints procedure, with a view to establishing an
independent complaints body to deal with consumer complaints against
solicitors in Scotland.”

This recommendation was criticised by the then Scottish Legal Services
Ombudsman (SLSO) in his 1998 Annual Report (paragraph 3.1) as not
justified by the actual findings of the Council’s research.

17.7 Research into self-regulation or aspects of the existing system eg
research on Solicitor Advocates and the “Survey of complainers to the
Scottish Legal Services Ombudsman” (June 2000), both of which were
sponsored by the Scottish Executive Justice Department.

Modifications or alternatives which have been proposed to system of self-
regulation :

(a) Ministerial power to issue directions to professional bodies

18. The SLSO’s 1996 and 1998 Annual reports contained a recommendation that
the Secretary of State should seek the necessary powers to enable him to make
Directions to the professional organisations with regard to the process by which
complaints are determined and the rule of lay people in that process.



19. The recommendation was carefully considered, but it was concluded that its
acceptance would undermine the existing arrangements for self-regulation by the
legal professions, overseen by an Ombudsman with power to recommend, but not
enforce, changes in procedures.  To have accepted that recommendation would
have meant that the whole complaints procedure would have had to be put on a
statutory footing so that there would be a proper framework on which to impose such
a requirement.

(b) SLSO power to carry out annual audit of casework of professional bodies

20. In his 1998 report the then SLSO recommended that the powers of the
officeholder should be extended to enable the Ombudsman to conduct, on an annual
basis, an audit of cases which have been determined by the professional bodies but
which have not proceeded to the Ombudsman’s office by way of handling complaints
(1998 report, paragraphs 3.8 to 3.10). Such an audit (which would require amending
legislation)  might help to identify bottlenecks and also allay fears that the
professional bodies are inclined to protect their own.  It would however shift the
SLSO’s role from arbiter of complaints handling towards that of a quality auditor for
the complaints procedures.  An SLSO audit would  thus involve a substantial
departure from the principle of self-regulation for the legal professions and could
require the whole complaints procedure to be put on a statutory footing. The Society
itself carried out a review of its own complaints handling in 2000 and a further review
is in prospect.  In his letter of 13 March 2000 to the then SLSO, the Deputy First
Minister suggested that the SLSO’s successor should review the recommendation
within a year of taking up post.

(c) An independent complaints body to deal with consumer complaints against
solicitors in Scotland

21. An independent complaints body might attract initial public confidence to the
extent that it would be perceived to be neutral and independent, and by eliminating
any suspicions which might be associated with arrangements whereby professions
regulate themselves. It would be necessary however to take into account the fact
that the creation of a new NDPB for that purpose would be expensive to the taxpayer
(unless fully funded by the legal professions themselves), would not of itself
guarantee better performance on complaints and would still require input from the
profession to ensure full appreciation of the expected standards of performance.

(d) More extensive powers for the Ombudsman

22. The dominant conclusion of complainers identified by the Scottish Executive
Survey of Complainers to the Scottish Legal Services Ombudsman (SLSO)
(published June 2000) was that the SLSO should have more extensive powers. A
widened remit to allow the Ombudsman to consider the merits of the decision as well
as the handling would be likely to receive a lot of support from complainers, as would
powers to ensure that recommended actions are carried out within a prescribed



timescale.  Increased statutory powers for the SLSO would  however be a significant
shift from self-regulation.

(e) Levels of compensation

23. The Solicitors (Scotland) Act 1980 sets at £1,000 the maximum level of
compensation which the Law Society of Scotland or the Scottish Solicitors’ Discipline
Tribunal may order a solicitor to pay a client in relation to inadequate professional
services. The maximum award of £1,000 has not been increased since 1990 when
inserted in sections 42A and 53A of the Solicitors (Scotland) Act 1980 by the Law
Reform (Miscellaneous Provisions)(Scotland) Act 1990 (Schedule 8, paragraph 29).
Scottish Ministers are content in principle to increase these levels of compensation.
As the figures were prescribed on the face of the statute however, primary legislation
will be necessary and it is proposed that a power to vary the level by order be
introduced in the interests of future flexibility.  It is necessary to await a suitable
legislative opportunity for that purpose, which is likely to be some way off because of
current pressures on the legislative programme.

24. In her annual report for 2000-2001, the new SLSO recommended that
Ministers should take steps to raise in line with inflation the maximum level of
compensation for inconvenience that the Ombudsman can recommend the
professional bodies pay to a complainant, which was set at £1,000 in 1997.  Scottish
Ministers agree that such an increase is appropriate and the views of the
professional bodies are being sought on the promotion of a statutory instrument for
that purpose.

(f) Levels of lay membership on complaints committees and discipline
tribunals of professional bodies

25. The arrangements of self-regulating professions enjoy greater public
confidence in our view where they are seen to have a significant lay input.  Such
arrangements reassure the public that the consumer interest is adequately covered.
Each of the four Client Relations Committees of the Law Society of Scotland consists
of a total of ten members, comprising six qualified solicitors and four lay persons.
The proportion of solicitors to lay persons has improved in recent years. (In 1995 the
SLSO recommended that the number of lay members on committees should be
increased from 4 to 6, though at that time the complaints committees had 10
qualified solicitor members and 4 lay persons.  The Society had reduced the number
of solicitors to achieve a better balance; and had previously increased the number of
lay persons from 3 to 4 in response to the Ombudsman’s 1991 recommendation to
that effect).

26. Following criticism by the previous Ombudsman, progress has been made to
increase the transparency of the Faculty’s complaints procedures.  The Faculty of
Advocates Disciplinary Rules 1988 are currently being revised.  One of the main
changes is that the Faculty  is about to introduce on a formal basis a Complaints
Committee, comprising the Dean, an advocate and a lay member, which will replace
previous arrangements by which the Dean was sole arbiter of such complaints. We
understand that the Faculty receives on average only about 20 complaints a year so



that it is likely that the Complaints Committee will only need to be convened 2 or 3
times a term.

27. In relation to more serious complaints against advocates, the Faculty of
Advocates Disciplinary Tribunal has to date included one lay member. The previous
Ombudsman recommended that this should be increased to two, a recommendation
which Scottish Ministers supported in the interests of  increasing public confidence in
the procedures.  The Faculty of Advocates has now made provision for a second lay
member.

Resources for complaints handling

28. In his 1997 report the SLSO recommended that the Law Society of Scotland
should review the resources which are necessary to ensure that the investigation of
complaints is dealt with in the same timely and effective manner as would be
expected of a competent solicitor and should ensure that such resources are
available to the Client Relations Office.  The Society acted on the recommendation
and has since made further improvements.  The Society’s 2000 Annual Report
indicates that the Client Relations Office was staffed by a total of 19 people during
the course of 2000.  Nonetheless the Ombudsman’s Annual Report for 2000-2001
criticises the Law Society for the slowness of its complaints resolution process; and
recommends as an immediate target that the complaints process should take no
longer than 9 months.

Community Legal Service

29. The Deputy First Minister, Mr Jim Wallace, announced to the Scottish Legal
Aid Board Conference on 10 October 2000 that a working group was to be set up to
consider how a Community Legal Service might be developed for Scotland and to
make recommendations to him in October 2001.  When announcing the
establishment of the group, the Deputy First Minister said that advice, legal
information and representation should be available to a uniform standard, although
not necessarily provided in a uniform way, across Scotland. The key would be the
development of local partnerships which would bring together the main components
in such a way that they were complementary and their services could be well
signposted.

30. The group, which meets under the title “the Review of Legal Information and
Advice Provision in Scotland”, has met eight times to date.  Membership is drawn
from a wide range of organisations with an interest including the Scottish Legal Aid
Board (SLAB), Citizens Advice Scotland, the Equal Opportunities Commission, other
independent advice based organisations and the Law Society.  The Secretariat
function is provided jointly by SLAB and the Scottish Executive Justice Department.
The working group’s published objective  is to improve access to civil justice for all in
Scotland so that people have access to the information and help they need to make
informed choices about how best to resolve problems they have which may involve
the law.  The group is on course to present a report to Scottish Ministers in October.



Claims assessors and claims management companies

31. In recent years companies have started up, often on a GB basis, which
pursue personal injury cases on behalf of clients.  There is no statutory definition of
what they do, or any representative body even on a loosely organised, non-
regulatory basis.  Claims companies in Scotland usually charge on a contingency fee
basis under which they receive a percentage of any damages awarded or of the
agreed settlement and usually seek to negotiate settlements without litigation.
Arguably this increases access to justice for those who are not entitled to legal aid or
who do not wish to pay the contribution required under legal aid. Claims
management companies are known to contract with solicitors to act on their behalf
and operate by advertising their services on a “no win, no fee” basis.  Employees
without a legal qualification carry out the initial assessment of claims and pass those
they think worthwhile to solicitors contracted to the claims management company.  If
the claim succeeds, the company will usually take one third of the damages
awarded.

32. The Law Societies on either side of the border have been concerned that that
there is not a level playing field between unregulated claims companies and
solicitors; that such companies “undersettle” in the interests of quick turnover; and
that they do not provide the standard of protection for the public in relation to
insurance and complaint procedures which solicitors do.

33. A Committee was set up in 1999 under the chairmanship of Mr Brian
Blackwell CBE and invited by the Lord Chancellor to investigate the provision in
England and Wales of legal advice by non-legally qualified advisers acting as claims
assessors with particular reference to quality, cost and customer satisfaction. Some
Scottish bodies gave evidence. The Committee :

• found no hard evidence of a significant problem with claims assessors in
personal injury cases which called for compulsory regulation;

• concluded that some people might prefer to use the relatively quick and simple
means of obtaining compensation offered by claims assessors rather than
pursuing their case through a lawyer;

• but presented the Lord Chancellor with a menu of measures of increasing
severity on which he could draw if required, should significant problems be
experienced in personal injury cases.  These included voluntary codes of
conduct, self-regulation, imposed regulation and the banning of claims assessor
activity.

There has been no further action on claims assessors.  In England and Wales, the
introduction of conditional fee arrangements into personal injury cases in place of
legal aid means that solicitors can now compete for business in winnable cases.  In
Scotland, very few representations have been received by the Executive on the
activities of claims companies. Those activities are being kept under review, but no
action appears to be justified unless substantial public concerns were to develop.



34. It is relevant in that context that, whereas responsibility for the legal
professions in Scotland is devolved, many of the areas relating to the activities of
claims assessors are reserved, in particular :

34.1 competition policy (the reservation of which excludes the legal
professions in Scotland, specifically defined as solicitors, advocates and
qualified conveyancers, but not claims assessors);

34.2  consumer protection (the reservation of which extends to the
regulation of the sale and supply of goods and services to consumers,
guarantees in relation to such goods and services and the liability for services
supplied to consumers);

34.3 advertising standards;

34.4 the insurance industry; and

34.5 trading standards/ business names.

These areas are variously the responsibility of the Department of Trade and Industry,
Treasury, the Financial Services Authority and the Department of Education and
Skills.

PART III

Conclusions

35. The primary role of the Scottish Ministers is to oversee the effectiveness of
the statutory framework. Their role is also to suggest lay persons for appointment by
the Lord President to the Scottish Solicitors Discipline Tribunal (SSDT) or the Faculty
of Advocates Disciplinary Tribunal (FADT); to approve particulars of the complaints
procedures for the Scottish Conveyancing and Executry Services Board (SCESB);
and to fund SCESB and the office of the Scottish Legal Services Ombudsman and
make related appointments.

36. The Executive regards self-regulation by the legal professional bodies as a
privilege conferred upon them and not a right. The processes by which the
professional bodies regulate themselves must therefore be effective and able to
secure public confidence. It is necessary to review these processes regularly to
ensure that self-regulation is working in the public interest and attracts public
confidence; and to ensure that the influence of the Ombudsman is sufficient to
secure the co-operation of the professional organisations in delivering procedural
change.

Scottish Executive Justice Department
August 2001





ANNEX A

Background

1. The Royal Commission on Legal Services in Scotland was appointed in 1976,
its terms of reference being to inquire into the law and practice relating to the
provision of legal services in Scotland. In particular the Commission was invited to
inquire as to whether changes were desirable in the public interest in the structure,
organisation, training and regulation of, and entry into the legal profession; into the
arrangements for determining the remuneration of the profession; and into the
“monopoly” that prevented persons other than advocates and solicitors from
undertaking conveyancing and other legal business on behalf of clients. The
Commission reported in 1980, Report of the Royal Commission on Legal Services in
Scotland (The Hughes Report) (Cmnd 7846) and made many recommendations
which extensively affected the solicitors branch of the legal profession in Scotland
and which were enacted in the Solicitors (Scotland) Act 1980.

2. Part II of the Law Reform (Miscellaneous Provisions)(Scotland) Act 1990
included a number of measures aimed at deregulating the legal profession, further to
earlier relaxation of the advertising rules which applied to solicitors and the abolition
of scale fees in conveyancing.  The purpose of the changes in Part II was to remove
anti-competitive restrictions on the supply of legal services, increase choice for the
client of legal services, but at the same time to retain and in places strengthen
consumer protection requirements. The 1990 Act removed the monopoly of solicitors
on conveyancing and executry work and the monopoly of advocates on rights of
audience in the higher courts.

3. The Act also strengthened the complaints procedure for legal services by
imposing a statutory duty on professional bodies (the Faculty of Advocates, the Law
Society of Scotland, the Scottish Conveyancing and Executry Services Board and
any professional or other body which has obtained rights of audience for its
members) to investigate complaints and to produce written reports on such
complaints (section 33). The office of the Scottish Legal Services Ombudsman
replaced the Office of the Lay Observer for Scotland whose role was restricted to the
profession of solicitor and complaints against the Law Society of Scotland (section
34).

4. In addition to the changes made by the 1980 and 1990 Acts, the actings of
solicitors are also bound by the Code of Conduct for Solicitors holding Practising
Certificates, the most recent version of which was issued by the Law Society of
Scotland in 1992. These rules form the foundation of the profession and reflect the
legal, moral and professional obligations of the solicitor to clients, the courts, the
public and the legal profession.

5. The policy confirmed in the 1990 Act was to maintain self-regulation for the
legal professions, but subject to the monitoring role provided by the Scottish Legal
Services Ombudsman (SLSO) and the statutory power of that office-holder to
recommend, but not require, changes in the procedures of the professional bodies.
The professional bodies covered by the SLSO’s scrutiny are the Law Society of



Scotland, the Faculty of Advocates and the Scottish Conveyancing and Executry
Services Board (SCESB). The first SLSO took up post on 1 July 1991 and the office
has now been in operation for 10 years. All 3 professional bodies have a statutory
duty to investigate complaints under section 33 of the Law Reform (Miscellaneous
Provisions)(Scotland) Act 1990; how they do so is for their own administrative
decision, but self-regulation confers on them a particular responsibility to ensure that
complaints investigations are thorough and impartial, and seen to be so.



                                             ANNEX
B

Regulation of solicitors in England and Wales

1. Some selective information on the position on regulation of solicitors in
England and Wales may be of interest, but a comprehensive account could only be
provided by the relevant Whitehall department. The Law Society for England and
Wales funds the work of the Office for the Supervision of Solicitors (OSS), which it
set up, but cannot get involved in individual cases. Some members of the public,
appointed by the Master of the Rolls, are involved in the Office’s decision and policy
making; the Complaints and Supervision Committee of the OSS has up to 50% lay
membership. The Legal Services Ombudsman for England and Wales monitors
the way the Office works. The Office monitors how solicitors deal with complaints
about their work; and investigates complaints about the quality of solicitors' service
and the standard of their professional conduct (behaviour).

2. The Law Society’s Annual Report for 2001 recorded that one of the main
goals for the OSS in the past year was to reduce the number of unresolved cases to
6,000 by 31 December 2000. It noted in that context that, following an injection of
£10m in extra resources and the recruitment and training of 155 extra staff,
substantial progress had been made to reach a manageable caseload of 5,679 by 31
December 2000.

3. One of the annual targets set for the OSS and agreed by the Lord Chancellor
required the Legal Services Ombudsman to be satisfied with the quality of OSS
complaints handling in 64% of the cases referred to her for review in 2000-2001. The
overall rating reached by OSS was 57% which nonetheless appears to compare
favourably with equivalent performance in Scotland where the rating for 2000-2001
was 49% (SLSO annual report for 2000-2001, page 5). According to targets agreed
by the Lord Chancellor for 2001-2002, the OSS are to achieve a 70% monthly
average satisfaction rating on all cases for the first 6 months of this year, rising to
75% monthly average satisfaction rating for the second six months of 2001.

4. The Legal Services Ombudsman for England and Wales monitors the work of
the 5 professional bodies : the Law Society/OSS; the General Council of the Bar; the
Council for Licensed Conveyancers; the Institute of Legal Executives; and the
Chartered Institute of Patent Agents. The latter 2 bodies were added to her
jurisdiction in 1998 and 1999 respectively, having acquired rights of audience. She is
empowered to award compensation of up to £5,000 to clients who have received
poor service.

5. Because of earlier concerns that the OSS might not be making adequate
progress in improving its handling of complaints, the Government took reserve
powers in the Access to Justice Act 1999 to impose standards for complaints
handling on the legal professional bodies. These powers allow for the establishment
of a new post, the Legal Services Complaints Commissioner, the function of which
would be to set targets for the handling of complaints (including timescales for
complaints processing), to make recommendations to the authorised bodies about



their complaints systems, and to require failing bodies to submit a plan setting out
how complaints handling would be improved to acceptable standards. If an
authorised body failed to comply with such a plan, the Commissioner would have the
power to levy fines on the relevant professional body.



                                                         ANNEX
C

Messengers-at-arms and sheriff officers

1. The Committee’s news release of 20 June envisaged that sheriff officers
might be included within the scope of the inquiry. Messengers-at-arms and sheriff
officers do not form part of the legal profession. Their function is to enforce orders
issued by the Scottish civil courts which require performance (or prevention) of an
act.  For example, removing an offending person from premises under an interdict or
non-harassment order, searching for an abducted child or delivery of a child under a
custody order, citing witnesses and parties to attend civil (or criminal) proceedings or
executing diligence to enforce a decree for payment of money.

2. Their appointment is by judicial commission (Messengers-at-arms by the Lord
Lyon and sheriff officers by the Sheriff Principal) following a minimum of 3 years
training and obtaining professional qualifications. As officers of the court, they owe a
duty to the court. They are engaged as private contractors of the person in whose
favour the order is granted. They may be liable in damages for their actions and
require to hold a bond of caution and professional indemnity insurance. The Debtors
(Scotland) Act 1987 and the Act of Sederunt (Messengers-at-arms & Sheriff Officers)
Rules 1991 regulate their appointment, organisation, qualification, training, conduct,
inspection, investigation of misconduct, discipline, and procedure. The 1987 Act
created an Advisory Council. They may not perform extra-official activities but may
be permitted by the Sheriff Principal to collect debts not constituted by court decree.

3. The Society of Messengers-At-Arms and Sheriff Officers operates a code of
professional ethics, disciplinary procedures and administers professional training and
examination. The Scottish Executive’s current review of the law of diligence includes
detailed examination of all aspects concerning officers responsible for civil
enforcement and will bring forward proposals for reform on which there will be wide
public consultation.


