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JUSTICE 1 COMMITTEE

AGENDA

32nd Meeting, 2001 (Session 1)

Tuesday 27 November 2001

The Committee will meet at 1.30 pm in the Chamber.

1. Freedom of Information (Scotland) Bill: The Committee will take evidence on
the general principles of the Bill at Stage 1 from—

Councillor Corrie McChord, COSLA Spokesperson for Modern Governance,
Lorna McGregor, Legal Consultant, COSLA and Iain Matheson, Head of Legal
Services, Fife Council;

Kevin Dunion, Chief Executive and Kirstie Shirra, Project Researcher, Friends
of the Earth Scotland;

Maurice Frankel, Director, Campaign for Freedom of Information and David
Goldberg, Co-Convener, Campaign for Freedom of Information in Scotland;
and

Karen Williams, Director of Corporate Services, Grampian Police, and Peter
Wilson, Chief Constable, Fife Police, Association of Chief Police Officers in
Scotland.

2. Petition: The Committee will consider the following petition—

PE382 by Thomas Howe.



3. Subordinate Legislation: The Committee will consider the following negative
instrument—

The Diligence against Earnings (Variation) (Scotland) Regulations 2001.

4. Convener’s Report: The Convener will report to the Committee on forthcoming
Committee business.

Lynn Tullis
Clerk to the Committee, Tel 85246

The following papers are attached for this meeting:

Items 1:
Note by the Clerk (private paper) – TO FOLLOW J1/01/32/1

Item 2:
Note by the Clerk (petition attached) J1/01/32/2

Item 3:
Note by the Clerk (SSI attached) J1/01/32/3

Papers not circulated:

Agenda item 1:
Members may wish to consult the Freedom of Information (Scotland) Bill available
from document supply or on the Scottish Parliament web-site at the following
address: http://www.scottish.parliament.uk/parl_bus/legis.html#36

Members may also wish to consult written evidence on the Freedom of Information
(Scotland) Bill circulated for the Justice 1 Committee meeting on 13 November
(paper number J1/01/30/5), and for the meeting on 21 November (J1/01/31/2).

http://www.scottish.parliament.uk/parl_bus/petitions/pe382.pdf
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2001/20010408.htm
http://www.scottish.parliament.uk/parl_bus/legis.html#36
http://www.scottish.parliament.uk/official_report/cttee/just1-01/j1p01-30.pdf
http://www.scottish.parliament.uk/official_report/cttee/just1-01/j1p01-31.pdf
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Papers for information circulated for the 32nd meeting, 2001

Minutes of 31st meeting, 2001 J1/01/31/M

http://www.scottish.parliament.uk/official_report/cttee/just1-01/j1mop1121.htm
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Petition PE382 by Mr Thomas Howe

Note by the Clerk

Background

This petition calls for the Scottish Parliament to amend the current legislation to give
the unborn child recognition in civil law.    This is to enable a bereaved parent to
demand an apology from the person responsible for the death.

Mr Howe instigated the petition because of his family’s loss of an unborn child as a
result of a car accident.  Current civil law does not allow for a claim of damages nor
for the prosecution of the driver responsible for having caused the death of the
unborn child.

The Public Petitions Committee (PPC) considered the petition on 11 September
2001, 2 October 2001 and on 6 November 2001.  The PPC asked the Executive to
comment on the petition, and in particular to provide clarification of the reserved
provisions and details of its own interest in the application of damages law.

The Executive memoranda in response to the Committee’s requests are attached.
The main points outlined by the Executive in the most recent response are as
follows:

• Whilst the law relating to the unborn child is not itself reserved, it is closely bound
up with other reserved matters such as abortion.  Law governing reserved matters
concerning abortion, embryology, surrogacy and genetics could all be relevant if
provision were to be made in relation to unborn children.

• The petition relates only to civil law.  Where there is a criminal offence, such as
an assault, it is possible for any effect on an unborn child to be regarded as an
aggravation of the crime.  Consequences would be taken into account in
sentencing

• No action for damages is possible while a child remains unborn, but a claim can
be made when the child is born alive.

The Executive has acknowledged the depth of feeling surrounding the issues but
points out the complexity of the law in this area.  Any change to legislation would
require a thorough review of the relevant areas of law and the Executive has no
plans for such a review at present.



Procedure

The Standing Orders make clear that, where the Public Petitions Committee refers a
petition to another committee, it is for that committee then to take “such action as
they consider appropriate” (Rule 15.6.2(a)).

Options

The Committee may wish to consider whether it requires any further information
before concluding on a course of action.

Alternatively, the Committee may wish to note the petition and agree to take no
further action.
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The Diligence against Earnings (Variation) (Scotland) Regulations 2001

Note by the Clerk

Background
The Debtors (Scotland) Act 1987 (“the 1987 Act”) introduced new forms of statutory
diligence, including an earnings arrestment (used in relation to the enforcement of
ordinary debts) and a conjoined arrestment order (used where two or more creditors
wish to arrest a debtor’s earnings).  These forms of diligence are enforced in similar
ways.  The debtor’s employer must deduct an amount, calculated with reference to
statutory tables from the debtor’s earnings before they are paid out.  The employer
must then pay the sum deducted to the creditor or, in the case of a conjoined
arrestment order, to the sheriff clerk (who then pays each creditor).  The deductions
are based on net earnings prohibiting any deduction where net earnings are below a
certain level and stipulating progressively greater deductions as net earnings rise
through various bands.  These deductions are set out in tables in Schedule 2 of the
1987 Act.  Part of the aim of this approach is to ensure that a debtor is not caused
undue hardship as a result of the level of deductions.  However, it should be noted
that the tables do not take account of the individual circumstances of debtors, such
as the existence and number of any dependants.

The 1987 Act provides for these tables to be varied by way of regulation.  The
brackets of earnings and deductions for each of the tables have been revised in the
instrument.  The Executive note explains that this is to take account of the increase in
the Average Earnings Index and contain a “modest element” of forward projection in
anticipation of future growth to October 2002.  The tables were last revised in 1995.

In the Executive note there is a list of consultees on a draft instrument.  This list
includes Citizens Advice Scotland, CBI Scotland and Money Advice Scotland.  The
note reports that where a response was received “no adverse comments” were
offered.

The Subordinate Legislation Committee considered the instrument at its meeting on
13 November 2001 and in its 41st Report 2001, determined that the attention of the
Parliament need not be drawn to the instrument.

Procedure
Under Rule 10.4, this instrument is subject to negative procedure which means that it
comes into force and remains in force unless the Parliament passes a resolution, not
later than 40 days after the instrument is laid, calling for its annulment. Any MSP may
lodge a motion seeking to annul such an instrument and, if such a motion is lodged,
there must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 8 November 2001 and is subject to annulment under the
Parliament’s standing orders until 17 December 2001.

In terms of procedure, unless a motion for annulment is lodged, no further action is
required by the Committee.




