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JUSTICE 1 COMMITTEE

AGENDA

31st Meeting, 2001 (Session 1)

Wednesday 21 November 2001

The Committee will meet at 9.30 am in Committee Room 1

1. Item in private: The Committee will consider whether to take item 2 in private,
and whether to consider lines of questioning on the general principles of the
Freedom of Information (Scotland) Bill at Stage 1 in private at future meetings.

2. Freedom of Information (Scotland) Bill: The Committee will consider lines of
questioning for witnesses giving evidence on the general principles of the
Freedom of Information (Scotland) Bill at Stage 1.

3. Freedom of Information (Scotland) Bill: The Committee will take evidence on
the general principles of the Bill at Stage 1 from—

Frank Johnstone, Convener, Privacy Law Committee, David Mallon, member,
Privacy Law Committee and Anne Keenan, Deputy Director, the Law Society
of Scotland;

Martyn Evans, Director, Graeme Millar, Chairman and Sarah O’Neill, Legal
Adviser, the Scottish Consumer Council;

Rosemarie McIlwhan, Director, Scottish Human Rights Centre, and

Paul Holleran, Scottish Organiser and Francis Shennan, Chair, Scottish
Executive Council, National Union of Journalists.



4. Petitions: The Committee will consider the following petitions—

PE373 by Raymond Dorricott, and

PE405 by Mr James Duff.

5. Marriage (Scotland) Bill: The Committee will consider whether to report to the
Local Government Committee on the general principles of the Marriage
(Scotland) Bill at Stage 1.

Lynn Tullis
Clerk to the Committee, Tel 85246

The following papers are attached for this meeting:

Items 2 &3:
Note by the Clerk (private paper)
Further submissions made to the Justice 1 Committee on the
Freedom of Information (Scotland) Bill
Opening statement from Disability Rights Commission
regarding the Freedom of Information (Scotland) Bill (issued
at 13 November 2001 at 30th meeting, 2001)

J1/01/31/1
J1/01/31/2

J1/01/31/3

Item 4:
Note by the Clerk (petition attached)
Note by the Clerk (petition attached)

J1/01/31/4
J1/01/31/5

Item 5:
Note by the Clerk J1/01/31/6

Papers not circulated:

Agenda item 2:
Members may wish to consult the Freedom of Information (Scotland) Bill available
from document supply or on the Scottish Parliament web-site at the following
address: http://www.scottish.parliament.uk/parl_bus/legis.html#36

Members may also wish to consult written evidence on the Freedom of Information
(Scotland) Bill circulated for the Justice 1 Committee meeting on 13 November
(paper number J1/01/30/5).

Agenda item 5:
Members may wish to consult the Marriage (Scotland) Bill available from document
supply or on the Scottish Parliament website at the following address:
http://www.scottish.parliament.uk/parl_bus/bills/b41s1.pdf

http://www.scottish.parliament.uk/parl_bus/legis.html#36
http://www.scottish.parliament.uk/parl_bus/bills/b41s1.pdf
http://www.scottish.parliament.uk/parl_bus/petitions/pe373.pdf
http://www.scottish.parliament.uk/parl_bus/petitions/pe405.pdf
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Papers for information circulated for the 31st meeting, 2001

Correspondence from Convener of Cross-Party Group on
Men’s Violence Against Women and Children re Justice 1
Committee’s Legal Aid Inquiry report

J1/01/31/7

Minutes of 30th meeting, 2001 J1/01/30/M

http://www.scottish.parliament.uk/official_report/cttee/just1-01/j1mop1113.htm
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Dundee City Council – Submission for the Freedom of Information (Scotland)
Bill (09.11.01)

Many thanks for your letter of 10th October 2001 when you sought this Council’s
comments on whether or not the Bill adequately addressed the concerns, which
were raised earlier by respondents in connection with this piece of legislation.
As stated previously we welcome the progress towards an effective regime that will
give a legal right of access to information held by Scottish public bodies including
this Council but there are a number of points which I would like to raise in connection
with certain areas which are of particular concern to this Council: -

1. Historical Records etc.

I understand that Keith Connal, Head of the Freedom of Information Unit in the
Scottish Executive, gave an assurance to the Justice 1 Committee that contrary
to the drafted Section in the Bill that the relevant and interested parties in the
wider archival community will be consulted on its contents.  As stated in my
original letter of 21st May, 2001 addressed to the Scottish Executive, we wish to
protect those documents relating to this City’s history and heritage and
accordingly we would seek provisions within any code of practice to be issued by
the Executive that would allow any Council Senior Archivist to have control over
the access to the rare manuscripts, charters, rare books etc which could be
permanently damaged as a result of excessive, or indeed any, handling.

I note that Section 25 of the Bill defines records held by the Keeper of the Records of
Scotland as those that are "otherwise accessible".  It does not go on to include those
records held in local authorities under Section 54 of the Local Government etc
(Scotland) Act 1994.  Having discussed matters with this Council’s Record
Management Group, they feel this is an important omission which results in one of
the main policy objectives of the Bill, namely that of making provision for the
application of the Freedom of Information regime to historical records, not being
applied consistently or equally across public authority sectors.

2. A further issue raised by this Council’s Record Management Group relates to the
obvious connection between data protection and freedom of information as well
as the Record Management obligations under the 1994 Act previously referred to.
The Group feels that all or any codes of practice which will ultimately result in the
continuation of efficient Records Management and Information Retrieval should
be underlined by combining data protection and freedom of information into the
Record Management policies that are already in place within the various Scottish
public bodies.



Cost Implications

3. Finally, I would again voice this Council’s concern regarding the staffing and cost
implications which will require to be addressed in implementing the provision of
information under the Bill.  Whilst we have existing structures in place to a certain
extent, there will be a requirement for Council - wide training together with
formulation of an ICT strategy to address the long term storage of material.  In
addition whilst there is provision for local authorities to charge a fee in relation to
some requests under the Act, many will fall beneath this level and accordingly the
cost of such investigation and compliance will require to be borne by the Scottish
public bodies in question.  These costs could be considerable and may not be
capable of being absorbed within planned resources.  Whist we appreciate that
there is a possibility that the implementation of the Bill will be phased over a
number of years and the costs could similarly be phased, this could prove to be
an additional burden on an already strained resource.

Margaret J. Allan
Solicitor
Dundee City Council
09.11.01
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City of Edinburgh Council – Submission for the Freedom of Information
(Scotland) Bill (09.11.01)

The following is an extract from a report approved by the City of Edinburgh Council
on 31 May 2001, making comment on the Freedom of Information (Scotland) Bill –
Consultation Draft.  These comments were submitted to the Scottish Executive at
that time.

They continue to be relevant to the published SP Bill 36 and are re-submitted for
consideration by the Justice Committee.

General

1 The Council previously stated in its response to “An Open Scotland” its
commitment to the principles of transparency and openness and therefore
welcomed the proposed legislation for freedom of information.  The Council
reiterates its full support for the progress of legislation.  This will build on the
Council’s “Capital City Government” initiative, to modernise the Council’s
political decision making structures in the interests of openness and
transparency, enhance relationships between the Council and its citizens and
place information and records at the heart of governance and accountability.

Implementation by Stages

2 While recognising that freedom of information legislation will ultimately provide
access to information of any age held by the Council, the Council previously
urged the Scottish Executive, in light of the intention to implement the legislation
by stages, to consider the right of public access being available initially to
current information and documentation produced during the period of 6 years
prior to the request for access.  There is no specific concession to this point in
the current consultation draft.  However, the intention to bring in the provisions
of the Act over a 5 year period commencing with Royal Assent remains and
therefore the Council resubmits this proposal.

Charging for Information

3 “An Open Scotland” proposed 3 options for charging persons seeking
information.  The Council saw merits in all 3 of the options but, on balance,
favoured option 2 which provided that the majority of requests for information
would be met without charge but persons seeking large amounts of information
would pay a charge which was more commensurate with the cost of providing
the information.  The charging scheme proposed in the draft Bill is based on the
option favoured by the majority of the Council at that time.
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Information with commercial value

4 The Council considered that, regardless of which charging proposal was
adopted, consideration should be given to enhanced charges where the
information being sought and obtained had commercial value.  There is no
express provision in the draft Bill reflecting the Council’s preference.  However,
it is believed that the absolute exemption proposed for information which is
otherwise accessible “even if payment is required for access to it” will permit the
Council to continue its current charging regimes for commercially useful
information such as property enquiries and building plans etc.  What will not be
exempt is a one-off piece of information which has commercial value.

Information Commissioner and Information Tribunal

5 The Council welcomed the proposal in “An Open Scotland” to create the post of
an independent Scottish Information Commissioner who would be able to
promote and enforce Freedom of Information.  As indicated above, the Bill
makes provision for this.  However, the Council also supported a further
proposal to establish an Information Tribunal, to which there would be a right of
appeal against decisions of the Commissioner.  This has not been pursued, in
contrast with the position in England and Wales.  Instead, a right of appeal, on a
point of law, would lie to the Court of Session in respect of decisions by the
Commissioner on the giving of information and enforcement notices.

Commercial Interests

6 The Council was concerned about the wording of a content based exemption in
“An Open Scotland” which read “Information whose disclosure . . .would
substantially prejudice the competitive position of a department or public body
or authority”.  There was no reference to a possible substantial prejudice to the
competitive position of a third party whose interests might be affected by
disclosure.  The draft Bill now states that information is exempt if it constitutes a
trade secret, or its disclosure would prejudice substantially the commercial
interests of any person.  This would appear to cover the point.

Internal Discussion and Advice

7 “An Open Scotland” included proposals aimed at securing protection from
disclosure of information constituting “internal discussion and advice” but is was
unclear whether these would be apply only to the Scottish Parliament or to
Councils and other public bodies as well.

8 The detail of the draft Bill provides:

•  a class based exemption for information held by the Scottish administration
which relates to the formulation of policy, ministerial communications, the
provision or the request for provision of advice from law officers, or the
operation of any ministerial private office.  This applies only to the Scottish
administration.
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•  a content based exemption for information which would inhibit substantially
the free and frank provision of advice and exchange of views for the
purposes of deliberation, or would otherwise prejudice substantially the
effective conduct of public affairs.  This applies to all Scottish public
authorities covered by the Bill.

The UK legislation is very similar in this respect.

9 It is arguable that local authorities are concerned with the formulation of policy
and that Councillors communicate with one another, seek advice from the
Council Solicitor and some operate a private office.  The class based exemption
would therefore be appropriate in Councils.

10 However, the content based exemption will be capable of being applied in
relation to records of internal discussions and advice which are currently not
routinely available to the public.  These include for instance minutes of party
group meetings, informal meetings between members and officers and meeting
of officers and internal correspondence.  Any request for such information would
have to be considered individually, on its merits, against both the harm test and
the public interest test defined in the Bill.

Audit Functions

11 Another content based exemption relates to audit functions.  This includes the
exercise of a public authority’s functions in relation to the accounts of another
public authority or “the examination of the economy, efficiency and
effectiveness with which such authorities use their resources in discharging
their functions”.  Clarification should be sought on whether the second part of
this section applies to a Council’s own examination of its use of resources etc or
only to an examination by the external public authority.

Definition of “Public Records”

12 The Council previously urged the Scottish Executive to remedy the existing
absence of a statutory definition of “public records”, in order to provide clarity in
the implementation of Freedom of Information and its relationship with the
Council’s responsibilities for records.  This has not been addressed.

13 The draft legislation will give a right of access to information held by the Council
in recorded form.  It happens that records created by public bodies can come
into private hands and conversely records created by private sector bodies are
in the Council’s hands, in the City Archives or the Libraries.  Many of these
private records might be regarded as “entrusted” to the custodianship of the
Council by agreements which do not necessarily infer that the persons who
handed over these records would be in favour of largely unfettered rights of
access.  As a consequence, there is a real concern as to the fate of current
holdings and the prospect for future acquisitions.  Much of Scotland’s privately
owned records of historical significance are not in such custody.  The prospect
of their deposit with, and retention by, a professional archives service depends
on the owners being convinced that there will be responsible supervision of
access.  They might prefer to destroy their records rather than allow what they
perceive as unlimited access.  Consequently, specific consideration needs to be
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given to the status of private collections held by public authorities in the draft
legislation.

National Archives Legislation

14 A right of access to information is useless if there are no records to access or
the wrong information has been kept and the right information destroyed.  It is
suggested that there is an urgent need for national Archives legislation to
complement the Freedom of Information legislation.

15 The current regime is largely permissive.  The diversity and mass of records
held by Scottish Local Authorities is considerable and there are substantial
structural differences between them.  A legislative framework would help specify
and define series of records which should be kept, provide a consistency
between authorities, prevent destruction of significant records and provide the
public with an expectation of the information they can access wherever they
happen to live.

John Sturt
Council Secretary
City of Edinburgh Council
09.11.01
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Association of Chief Police Officers in Scotland – Submission for the
Freedom of Information (Scotland) Bill (Draft Legislation) (02.05.01)

I refer to the above subject and the recently circulated consultation document and
can advise that this matter has been considered by our Technical and Research
Standing Committee.

The proposed legislation will have a considerable impact on the Police Service and
it will be a requirement to provide any information requested unless it falls under
the Data Protection Act or under one of the exemptions.  The list of exemptions
both class and content based will require to be scrutinised in order that they cover
all policing eventualities and an agreed ‘harm test’ for policing matters be adopted.

The Scottish Police Service will require to decide on common administrative
protocols and procedures, similar to those agreed under the Data Protection
legislation.  It is clear that many members of the public or indeed organisations will
be unclear as to whether to apply for information under the Data Protection Act,
subject access provisions, or under the Freedom of Information Act and a decision
will have to be taken as to where applications for information are directed within
the force.  In other words should all requests for information be channelled through
one office?

Appropriate protocols will require to be formalised with regard to applying the
‘harm test’ and who within each force, will adjudicate any appeal against the
refusal to provide the information.  The whole issue of disclosures is one that
forces will have to consider bearing in mind there will be disclosures under the
Data Protection Act, Part V of the Police Act and the Freedom of Information Act.
In addition under the Freedom of Information proposals information of any age
must be given and a review of our current weeding policies may require to be
considered.

The possible impact of the Freedom of Information legislation should not be
understated.  While it is difficult to quantify the number of applications forces will
require to be in a position to meet the demand.

There is a similarity between the Data Protection Act, which provides access to the
individual’s personal information and the Freedom of Information Act which will
provide the applicant with access to a wider range of information held by public
authorities.  However, the principles behind each are quite different with Freedom
of Information concerned with the openness and accountability of public bodies
and the Data Protection Act concerned with protecting the privacy of an individual.
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Consequently it may be appropriate for all individual Chief Constables to consider
what the decision making process will be and how it will be administered and
supervised.  Accurate guidance and training will be required to ensure compliance
with the legislation.

Sir Roy Cameron
Chief Constable
Hon. Secretary
02.05.01
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Grampian Police Force – Submission for the Freedom of Information
(Scotland) Bill (09.11.01)

I refer to your letter of 10 October 2001 seeking written evidence for submission to
the Justice Committee.  In particular you requested observations as to whether or
not the Bill adequately addressed concerns that were raised by respondents to the
Scottish Executive regarding the draft Bill earlier this year and also observations on
how the Bill will affect our organisation.

I would comment as follows.

The aims of the Bill are welcomed, however, the legislation will have an impact on
the Police Service (as outlined in Sir Roy Cameron’s letter of 2 May 2001, copy
attached for ease of information) in that the Police Service (along with other bodies)
will be required to provide the information requested unless it falls under the
exemptions specified within the Act.  This will require appropriate administration and
resourcing within the Police Service and, accordingly, will have an impact on the
organisation.  Whilst it is difficult to assess that impact at this stage, Forces as well
as other organisations will have to make appropriate provision for the processing of
requests.

An issue facing Forces as well as other organisations is the issue of training and the
Freedom of Information Working Group has set up a Training Sub-Committee which
is currently actively considering the implications for training.

It is anticipated that whilst the Bill will allow more information to be disclosed, the
relevant sections on exemptions should strike the balance between full access and
the requirement for some sensitive information to be exempt from disclosure under
the exemption clauses within the amended Bill.

Other Forces have indicated that many of the recommendations and observations
made by them in respect of the White Paper have been taken into consideration in
the Bill.

One outstanding comment for consideration is the possibility of applicants being
required to make full payment of any fee levied prior to disclosure of the information
requested thereby ensuring payment as well as providing the applicant with prompt
access to the information required.

Karen B Williams
Director of Corporate Services
Grampian Police
09.11.01
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Friends of the Earth Scotland – Submission for the Freedom of Information (Scotland)
Bill (09.11.01)

Friends of the Earth Scotland welcomes the opportunity to submit evidence on the Freedom
of Information Bill for Scotland.  We welcome the Freedom of Information Bill and  see its
introduction as a clear commitment to the creation of the ‘culture of openness’ which Jim
Wallace called for in ‘An Open Scotland’.  Access to accurate information is crucial to the
proper functioning of a democracy, and Friends of the Earth has always championed the
rights of communities and individuals to have access to information on their environment and
on proposals and plans which affect them.

We now urge the Justice 1 Committee to tackle the remaining major weaknesses within the
legislation and introduce a strong, practical and effective Freedom of Information Act.

Summary
The following is a summary of Friends of the Earth Scotland’s major concerns about the
Freedom of Information Bill as it is proposed.  We elaborate on these points in the following
sections.

The excessive cost clause allows public bodies to ignore requests if they deem them
to have originated from an organised campaign;

Requests over a set amount (£500 being the proposed figure) could be automatically
ignored regardless of the legitimacy of the request;

Requests need not receive a response if they are made in person or over the phone;

Environmental information is covered by the Environmental Information Regulations
not the Bill.  The Bill also fails to include a power to implement Article 5 of the Aarhus
Convention;

The exemption for ‘information intended for future publication’ does not include a
provision to automatically release information that is not published after the allowed
12 weeks delay;

The exemption on policy advice could be used to prevent the release of statistical
information during the formulation of policy;

The period in which members of the public can seek review of a decision is only 20
working days after which the public lose any right of appeal.  This should be increased
to 40 working days;

The exemption for commercial-confidence is too vague and therefore open to misuse.

There are no plans to provide bodies with additional resources to meet the cost of
extra requests under the new system or for staff training;

The Bill does not include strong enough sanctions against bodies who repeatedly
make it difficult to access information or comply with the legislation.
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Environmental Information and the Aarhus Convention

The current proposals entail a twin-track system where environmental information continues
to be governed by the Environmental Information Regulations, stemming from European law,
and almost all other information held by Scottish public bodies would be governed by the
proposed FoI system.

The EU Directive on Access to Environmental Information is likely to be revised soon.  It is
also the declared intention of the UK to ratify the 1998 UN Economic Commission for Europe
Convention on access to information, public participation in decision-making and access to
justice in environmental matters (the Aarhus Convention) soon.  These developments would
continue to see environmental information rights running ahead of those for other types of
information.

New Environmental Information Regulations are being developed to accommodate these
changes, and the Scottish Executive’s stated intention is to introduce these at the same time
as the new FoI regime.  Clearly the ideal situation would be to introduce an FoI regime which
is so good that it complies with the EU Directive and the Aarhus Convention, for both
environmental and non-environmental information.  This not being the case, however, all
efforts should be made to ensure that new EIRs are introduced at the same time as the FoI
Act.  We are also very much in favour of the proposal that the new EIRs be regulated by the
FoI Commissioner.  In order to prevent public confusion and the prolonging of a two-tier
system, we would also like to see provisions within the Bill to cover environmental
information, making the Commissioner responsible for this area and harmonising the
timescales between environmental information and other information, in the case of a delay
in the EIRs introduction.

The Aarhus Convention will also require states to produce emissions’ inventories, like that
operate by the EPA in the USA and that under development by the Environment Agency in
England and Wales.  This should be moved along rapidly by incorporating an obligation on
SEPA in the FoI Bill.  To do this the FoI Bill must incorporate Article 5 of the Convention, the
article relating to the ‘Collection and Dissemination of Environmental Information’.  At present
the Bill only mentions Articles 3, 4 and 9.  We are concerned that any pollution register which
is introduced in Scotland will not be comprehensive and detailed enough to comply with the
requirements laid out in the Aarhus Convention without this power.1

Areas of concern

Friends of the Earth does not believe that the current proposals go far enough in some
areas.  There are a number of specific improvements which would make the proposed
system more open, flexible and user-friendly:

          Part 1 - Right to Information

the new regime will only recognise requests for information if they are received in
written form.  We believe that requests in person and by phone should also be
covered.  This provision already exists in the Scottish Executive Code of Practice on
Access to Information and without it certain sections of society, notably the disabled,
may be disadvantaged.  We do not believe that this extension of the system would be
complex or expensive to implement (Section 8(1)).

                                           
1
 Dr Sylvia Jackson MSP currently has a motion on pollution inventories and a debate on this subject is expected

soon.
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while the requirements for bodies to respond to requests for information and requests
for reviews within 20 working days are strongly welcomed, it would be unacceptable
for the final Act to convey powers which allow these time limits to be extended
at a later date. These powers currently exist within the legislation and must be
removed. (Sections 10(4) and 21(6))

a Scottish public authority will not be obliged to comply with a request for information
if the authority estimates that the cost of complying with the request would exceed
such amount as prescribed in the regulations, £500 being the suggested limit.  We
believe there should be no cut-off point prescribed in the regulations rather
every request should be considered on a case-by-case basis.  To combat
excessive costs where requests cost more than a certain amount the request should
be referred to the Commissioner to make a judgment and decide how much of the
cost should be borne by the applicant (Section 12(1)).

the new regime will also allow public bodies to ignore two or more requests if they
perceive them to have come from an organised campaign and answering the requests
would cost more than the prescribed threshold.  This proposal should be scrapped.
Firstly, it is open to abuse by public bodies who can wrongly interpret requests as
originating from an organised campaign.  Secondly, people have a democratic right to
take part in an organised campaign and simply because they are doing so does not
make their opinion or request count any less.  Public bodies we have consulted do not
believe this to be a significant problem.  If excessive costs would be incurred as a
result of a large number of people requesting the same information the public
authority involved should be under a duty to respond to the first of the requests
then publish the information in an easily accessible form for the rest of the
applicants (these people being notified of such action) Genuine nuisance
campaigns are dealt with under the ‘vexatious’ exemption (Section 12(2)).

the draft FoI Bill limits the period within which applicants can ask for a review of a
refusal for information to 20 working days.  This period of time should be
lengthened to 40 days to aid the public.  It would be inappropriate for members of
the public to have to respond within the same time limit as public bodies.  Also
members of the public lose any right of review after 20 working days while public
bodies failing to adhere to this deadline suffer no consequences (Section 20(5)).

           Part 2 - Exempt Information

the exemptions for commercial confidence and information given under the
confidentiality exemption are open to misuse.  Although these are now better than
those proposed in “An Open Scotland” they still leave room for misuse.  They need to
be more fully defined to prevent information which has no commercial
sensitivity being kept secret.  Detailed guidance will be necessary on which
information can be withheld in relation to PFI and PPP projects, following Jack
McConnell’s statement that public authorities should proceed on the assumption that
PFI information will be made public.  Similarly safeguards must be included to ensure
that public bodies cannot simply transfer functions to trusts or other bodies which they
set up to avoid their obligations under the FoI system.  Further, we feel that having
section 33(1)(a) as a class-based exemption is unnecessary.  33(1)(b), as a content-
based exemption should be sufficient to protect a company’s trade secrets (Sections
33 and 36).
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the exemption for the Formulation of Scottish Administration policy represents a
weakening of the provisions within the Code of Practice on Access to Scottish
Executive Information which should not be permitted.  If this information is to be
subject to an exemption it should be with the proviso that it is not a class-based
exemption but rather a content-based exemption which is therefore subject to a
test of substantial harm.  Ministers should also not be allowed to exercise the use of
the veto with regard to this exemption as it relates to their own actions and
communications (Section 29(1)).

section 29(2) allows for the release of statistical information used to provide an
informed background to policy decisions.  This provision, however, needs to be
made more explicit to prevent statistical information from being withheld during
policy formulation.  At present this section could be used to keep statistics secret.
Again, we also feel that this should be a content, not a class, based exemption.

information can be refused on the grounds that it will be published within 12 weeks.
This should include a requirement that if, after 12 weeks, the information is not
published, it will automatically be sent to the person who requested it (Section
27).

           Part 7 - Miscellaneous and Supplemental

as discussed above, the section on environmental information needs to include
provisions on time scales and the Commissioner to revise the existing EIRs until such
a time as new ones are implemented.  Article 5 of the Aarhus Convention should also
be included (Section 62).

           Resources and Guidance

the costs of dealing with extra requests under the new system are to be absorbed
within existing resources, and although staff training and awareness programmes are
mentioned there is no commitment from the Executive to fund these.  Our experience
is that the current system does not work well and that public bodies themselves do not
always allocate enough of their resources to information provision.  However, there
will be bodies brought in by the Bill which have not previously been part of any
information regime and consequently do not have any resources available to meet the
cost of staff training, answering requests and installing information systems.  In order
to ensure that the provisions of the Freedom of Information Bill are implemented fully
there needs to be a review of all public bodies to establish which will require
additional resources and the Scottish Executive needs to provide these
resources, possibly through the SIC.

           Sanctions

although we welcome the powers of the Commissioner to take a public body to court
to force the release of information we believe that there is a need for sanctions
against bodies who repeatedly fail to give out information in an appropriate and
timely fashion.  These need to be meaningful penalties for non-compliance, including
significant fines.
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           Charging

while charging is not on the face of the Bill we feel that the potential implications of
any charging scheme are enormous and must be raised now.  Charging could
detrimentally affect equality of access under the Freedom of Information Bill.  We
welcome the charging proposal contained within the commentary on the draft Bill
which prevented bodies from charging for information costing less than £100 to
provide.  We are, however, strongly against the proposal that bodies would have
the discretion to charge the full marginal costs of providing information costing
between £100 and a maximum level set out in the regulations.  That proposal
would set up a barrier to those on low incomes from participating in any new Freedom
of Information regime.  In its place we would rather see a system under which
requests costing more than £100 would result in a set percentage of the cost being
levied on the applicant.  We recognise that this can not be as low as the 10% stated
in the UK Act due to the first £100 being free but feel that a figure of 20-25% would
not be unreasonable.  Alternatively, a sliding scale could be introduced, whereby the
higher the cost of meeting a request, the higher the percentage the applicant must
pay.

The following graph presents two alternative options to both the Scottish proposals
and the UK charging regime.  Both alternatives retain the Scottish proposal to make
the first £100 free to the public.  Beyond that level, option one would implement a set
charge of, say, 25%.  This would create a system more like the UK one.  Option two is
based on the sliding scale approach which would allow public bodies to recover
almost all of their costs at the higher end of the scale.   We would prefer the chosen
charging system to resemble the set 20-25% option.
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as already stated we are also against the introduction of a maximum level of cost
above which public bodies can refuse to supply information.  We understand that
SEPA too, amongst other bodies, is against the introduction of a maximum threshold.
Under the current proposal of £500 it would only take 20 hours of work at a rate of
£25 to reach this threshold.  £25 is not even an especially high figure as FoES were
recently quoted by a public body the rate of£50 per hour for labour costs.  Requests
above a certain threshold should be referred to the Information Commissioner
to decide where the balance of cost should lie. This should be subject to a form
of means-testing again opening up the system to those on low-incomes with
legitimate requests.  Particularly in relation to environmental information, it is often
the case that those living in low-income areas are those that need large amounts of
information the most, for example when challenging a planning application.

In this document we have elaborated on Friends of the Earth Scotland’s main concerns,
however, we are supportive of a number of other changes focused on by other
organisations, especially those with whom we form the Scottish Freedom of Information
Strategy Group.  We would echo UNISON’s concerns, for example, regarding the coverage
of the Bill and the entire Strategy Group’s view that there should be no class-based
exemptions.

Kirstie Shirra
Friends of the Earth Scotland
09.11.01
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VisitScotland – Submission for the Freedom of Information (Scotland) Bill
(09.11.01)

•  VisitScotland welcomes the essence and intention of the Bill wholeheartedly and
already operates a Code of Conduct for Access to Information.

We submit the following points for consideration by the Committee:

1. Excessive requests for information would impinge on the time and resources
dedicated to the core activity of VisitScotland and employees.

2. Quality Assurance Gradings are undertaken in confidence between VisitScotland
and the client.  This information should not be made available to a third party
without consent.

3. Letters from private individuals relating to experiences at VisitScotland graded
establishments are handled by VisitScotland in confidence and should not be
passed to a third party without consent.

4. In order to safeguard the success of marketing campaigns and other commercial
activity  some information needs to remain confidential and divulged at our own
discretion.

Claire Griffiths
Parliamentary Affairs Manager
VisitScotland
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SOLAR – Submission for the Freedom of Information (Scotland) Bill
(09.11.01)

SUMMARY

This paper contains the written evidence of SOLAR (The Society of
Local Authority Lawyers and Administrators in Scotland) to the Scottish
Parliament on the Freedom of Information Bill.

SOLAR represents lawyers and administrators working in Scottish local
authorities.  It has a number of specific comments to make on the Bill:
these comments are made from the perspective of officers who will
have significant responsibilities in implementing Freedom of
Information (“FOI”) on the ground, and are provided in the interests of
making the scheme more workable.

SOLAR previously responded to the Executive’s consultation draft Bill.
Where appropriate, these comments are reiterated here.

SOLAR produced a highly detailed response to the Scottish
Executive’s Consultation draft Bill.  However, none of the concerns
revised in that submission have been taken on board and the Bill as
introduced fails to address our concerns.

The main issues which SOLAR would wish to see addressed (and
most of which require amendments to the Bill) are as follows:-

� Limited scope of the Bill in covering private sector provides of public
services.

� Complication due to the large number of provisions under which
local authorities have to disclose information (and which all apply
different tests, timescales and fees).

� Lack of parity of treatment for the Scottish Executive and all other
public bodies.

� A drafting error (still present in the Bill) means that the timescales
for appeals to the Court, and the power of the Court, have been
missed out completely.

� The resource implications of the legislation do not appear to have
been addressed adequately.

� We are extremely concerned that the exemption for legal advice is
not absolute.



Limitations of space preclude the more detailed aspects of
SOLAR’s earlier comments being repeated here.  However, if
invited we would be happy to provide a more detailed response
itemising our specific concerns.

1. Introduction and Context

1.1 This paper contains the written evidence of SOLAR (The Society
of Local Authority Lawyers and Administrators in Scotland) to
the Scottish Parliament on the Freedom of Information Bill.

1.2 SOLAR represents lawyers and administrators working in
Scottish local authorities.  It has a number of specific comments
to make on the Bill: these comments are made from the
perspective of officers who will have significant responsibilities in
implementing Freedom of Information (“FOI”) on the ground, and
are provided in the interests of making the scheme more
workable.

1.3 SOLAR previously responded to the Executive’s consultation
draft Bill.  Where appropriate, these comments are reiterated
here.

2. General Comments

2.1 SOLAR welcomes the introduction of FOI and regards it as an
opportunity to improve the quality of administration in the public
sector generally.  We feel that Section 1(1) of the Bill adequately
explains the Bill’s purposes.

2.2 However it is our opinion that the costs of FOI, and in particular
the initial set up costs required to implement effective records
management systems to allow compliance with the Bill, will
massively exceed the Executive’s estimates.  We are concerned
at the Justice Minister’s Parliamentary answer indicating that
these costs will have to be met from existing resources, which in
practice will mean service cut backs will be needed to fund FOI
compliance mechanisms.

2.3 In terms of scope of coverage we remain of the opinion that
private sector organisations carrying out public functions should
be covered in a similar way to the scope of the Human Rights
Act 1998.  Trunk road maintenance information would be
available under the Bill if the work were carried out by a local
authority consortium, but would not be available if it is carried
out by a private company.  This appears to be unreasonable.
We therefore propose the addition of a new Clause 2(6) as
follows:-



“(6) In any situation where a function was previously carried out
by any body listed in Schedule 1 but which (whether as a result
of a contractual undertaking or because of the operation of the
law) that function is now carried out by a person or body not so
listed, then that person or body shall (in relation to information
which the person or body holds in connection with the function
previously carried out by the body listed in Schedule 1) be
regarded as a Scottish public authority”.

2.4 We also feel that there is an inarguable case for the inclusion of
registered social landlords. These will be public sector, publicly
accountable bodies having specific statutory duties, and we feel
they should be included within Schedule 1.

2.5 We have a number of concerns regarding the multiplicity of
regimes providing access.  Thus in addition to FOI there
currently exist:-

•  the Data Protection Act 1998 (the interface with which we
touch on below);

•  the School Pupil Records (Scotland) Regulations 1990;

•  the Environmental Information Regulations 1992; and

•  the Local Government (Access to Information) Act 1985.

In addition a large number of registers held by local authorities
are by law open to public scrutiny.  The current profusion is
confusing for the public, problematic for local authorities, and on
occasion is internally contradictory.  We feel some thought
should be given to rationalising these different regimes.

2.6 While recognising that intellectual property is reserved to
Westminster, we feel it would be useful if the Bill included a
Clause specifying that exercising rights of access under the Act
does not confer any intellectual property rights on the applicant
in relation to the information so disclosed.  This would make it
easier for a public authority to explain to an applicant that they
were not entitled to publish or make commercial use of the
information so disclosed without permission from the copyright
holder.

3. Specific Comments on the Bill.

3.1 SOLAR made 20 specific comments on the consultation draft
Bill.  None of these comments have been addressed in the Bill
as introduced into the Parliament. Space precludes all 20 being
repeated in adequate detail here (the submission can be viewed



on the Society’s website www.solar-scotland.org.uk); what
follows are the issues of most concern to the Society.

3.2 In Section 2(2), we are extremely concerned to note that the
exemption for legal advice is not absolute.  Confidentiality
between legal adviser and client is jealously guarded in all
democratic societies and nothing should be done to dilute this
safeguard without the most anxious scrutiny.

3.3 In Section 10 We feel the timescale for compliance should be 40
days in line with the provisions of the Data Protection Act 1998.
The proposed timescale of 20 working days will be confusing for
applicants and may be difficult to apply in practice.

3.4 In Sections 28-30, we feel there are too many exemptions only
applying to the Scottish Executive; In itself this is objectionable
as a breach of the principle of parity of treatment.  However,
there is also a risk that if other public bodies are experiencing
difficulty but, the Executive, insulated as it will be from much of
the impact of the legislation; is not having problems, then there
will be no political impetus to address the problems.

3.5 In Section 38, the interface between Data Protection and FOI is
excessively complex and will prove impossible for citizens to
understand and difficult for public authorities to apply.

3.6 The enforcement provisions in Section 53 are unclear and
appear to have been borrowed inappropriately from the UK
legislation.

3.7 The Society is extremely concerned about a drafting error in
Section 56.  This section, which covers appeals to the Court of
Session, fails to specify the timescale for appeals (although
these timescales are referred to in Sections 50 and 51) and
does not specify the powers of the court on appeal.  SOLAR
made detailed comment on this point in response to the
consultation draft, and we are extremely concerned that this
points was not picked up.

SOLAR
09.11.01
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Royal National Institute of the Blind (RNIB) – Submission for the
Freedom of the Information (Scotland) Bill (09.11.01)

RNIB Scotland

Royal National Institute for the Blind, Scotland (RNIB Scotland) is the leading
charity working on behalf of the 180,000 people in Scotland who have a
serious and un-correctable sight loss.  We deliver a range of services in the
fields of education, employment, family support, social care, accessible
information, and the built environment.  RNIB Scotland is a devolved part of
RNIB.  Most services delivered by RNIB Scotland are managed within
Scotland.

Introduction

RNIB Scotland warmly welcomes the opportunity to provide evidence
on the Freedom of Information (Scotland) Bill.  We regard this Bill as
being in line with some of the Scottish Parliament’s Key Principles, in
particular open-ness and accountability. Our submission, however,
mainly assesses this Bill from the perspective of the Key Principle of
accessibility, without which participation is impossible and power-
sharing is effectively denied. Blind and partially sighted people need
information in accessible formats in order to be equal citizens. They
should be entitled to access the same published material as their fellow
citizens, in whatever format or medium they find most conducive to full
appreciation. Moreover, they should be entitled to access all material
via their preferred format or medium at no greater cost than this
information is provided to sighted citizens.  These are not mere
assertions but are underpinned by equality legislation1 and domestic
and international human rights law2.
In short, RNIB Scotland’s submission focusses not on what information
should be in the public realm, but rather on ensuring that Scotland’s
blind and partially sighted citizens enjoy the same rights to request and
read information as sighted citizens. Anything less falls significantly short

                                           
1 The Disability Discrimination Act 1995 offers some protection of blind and
partially sighted people’s right to access information in employment, access to
goods and services and education.
2 The Human Rights Act 1998 Article 10: The right to freedom of expression
states that “1.Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information and
ideas without interference by public authority and regardless of frontiers.”
Article 14 prohibits discrimination in the exercise of this right. The United
Nations Standard rules on Equalisation of Opportunities for Disabled People
states "Persons with disabilities … should have full access to information and
diagnoses, rights, and available services… Such information should be
presented in forms accessible to people with disabilities."
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both of Parliamen’ts founding principles and, we believe, the intentions
of the Executive in drafting this Bill.

This Bill, and its implementation, has the potential of setting a new standard in
the inclusive provision of information. If this opportunity is to be seized then
there are some amendments we would like to see made to the Bill, and some
commitments we would seek in respect of the regulations on charging for
information.

Requests for information

Section 8 discriminates against print disabled people in that it requires
that a request for information be made in writing or will be treated as
having been made in writing if transmitted by electronic means.  This
provision currently excludes the majority of people who are blind or
partially sighted, and many others with physical disabilities and/or
learning difficulties.

Perhaps it is assumed that most disabled people, even if they cannot write, or
only write with difficulty, will have access to a computer and email and the
specialised software and equipment required to produce written materials.  If
so, this is a mistaken assumption.  While many younger visually impaired and
disabled people have computer and e-mail access, they constitute a small
minority of the wider population of visually impaired people.  Indeed, RNIB’s
latest research found that only 1 in 9 visually impaired people are computer
users.

We doubt whether Section 8 could be deemed compatible with Article 10 of
the Human Rights Act, read with Article 14 (see footnote on previous page)
and it is certainly not in the spirit of the Disability Discrimination Act 1995.

Perhaps the assumption is that print disabled people will have someone else
to make the request for them.  That may also raise issues under the Human
Rights Act 1998.

We strongly urge that this Section be amended to make provision for
print disabled people to make requests in alternative formats or by
alternative means.  Requests for information should be accepted if made, for
example, in braille, tape, via telephone/textphone/Typetalk.

We believe that the aims of the Bill will be better achieved with the
insertion of an additional subsection:

Page 5, Line 6, at end insert—

“() Where an applicant who is a disabled person is not able, by
reason of disability, to make a request in writing or via electronic
means (s)he shall be permitted to make a request in an alternative
format or by an alternative means.”
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“() “Disabled person" has the same meaning as in the Disability
Discrimination Act 1995 (c50).”

The same issues arise in Section 20 – Requirement for a review of refusal,
etc. This also needs amending thus:

Page 9, line 36, at end insert—

“() Where an applicant who is a disabled person is not able, by
reason of disability, to make a request for review in writing or via
electronic means (s)he shall be permitted to make such a request
in an alternative format or by an alternative means.”

“() “Disabled person" has the same meaning as in the Disability
Discrimination Act 1995 (c50).”

Provision of information in alternative formats

Section 11 is of particular interest to RNIB Scotland, because it deals with the
means of providing information.  From our perspective, it is imperative that
this section of the Bill un-ambiguously provides a right to information in a
format or means preferred by a disabled person.  At present it does not.  Does
the phrase “…in permanent form or in another form acceptable to the
applicant…” (Page 6, lines 19/20) mean that disabled applicants for
information will be able, by right, to receive information from an authority in
the full range of alternative formats?

The provisions dealt with in section 11 are of such significance to print
disabled citizens that RNIB Scotland believes there is a strong case for
amending Section 11 to remove the current lack of clarity. Our
suggestion is:

Page 6, line 30, at end, insert –
“() Where the applicant is a disabled person, the authority shall

meet the request for information in the applicant's preferred format
or means ."

() “Disabled person" has the same meaning as in the Disability
Discrimination Act 1995 (c.50).”

Furthermore, Section 11 provisions will require an authority to provide
information in the form requested where it is “reasonably practicable” to do
so.  In determining whether or not a request is practicable, subsection (3)
provides that a public authority may have regard to all the circumstances
including cost and that, where it determines that it is not reasonably
practicable to give effect to the stated preference, reasons must be given to
the applicant.

Provisos on accessible information provision always cause us anxiety.  It is
conceivable that public authorities might argue, for example, that paying for a
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braille transcription of a long document would be prohibitive.  There should be
legal protection against an authority rejecting a request for accessible
information on spurious grounds.  Who is to say what a reasonable cost
burden for a public authority is in this respect? Certainly we would not want
any artificial ceilings set.  In this regard, RNIB Scotland believe that it is
essential that this provision in the legislation is accompanied by robust
guidance ensuring the adoption of good practice and a ‘can do’ approach.
Such robust guidance will allay our concerns that the ‘reasonably practical’
proviso could be open to abuse or narrow interpretation.

Perhaps a fund could be established by the Executive to initially support
public authorities to sufficiently develop their accessible information
capacity.

Charging

Regulations on charging must stipulate that any increased cost of
providing information in accessible formats should not be passed on to
the applicant but should be borne by the authority.  This is a cardinal
principle – that visually impaired and other disabled people should be able to
access information at no greater cost than non-disabled people.  If the
additional costs of making braille, audio, disc or large print or other format
copies were to be passed on to visually impaired and other disabled
applicants this would create a very real barrier to such applicants making use
of the new rights.

Two thirds of disabled people live in poverty with over 9 out of 10 older
visually impaired people living on less than half the average national income.
They already face many extra disability-related costs.  Any additional charges
for information would effectively prevent many from applying. Again this could
raise issues under the Human Rights Act.

Further points

� Institutional Coverage

RNIB Scotland supports the view that the scope of this Bill should be
extended to the voluntary, charitable and private sectors in respect of those
functions they exercise which are of a public nature. This would establish
greater consistency with the Human Rights Act which covers such bodies in
these terms.

� Code of Practice

RNIB Scotland would be keen to assist in the development of any Guidance
or Code of Practice which accompany this Act.  We are in a position to give
expert input on how public authorities can practically plan for and meet
requests for information in accessible formats.

Gordon Matheson
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Parliamentary, Policy and Press Officer
RNIB Scotland
09.11.01
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Scottish Environmental Link – FOI 39 is a duplicate submission. Please refer to
FOI 30.

http://www.scottish.parliament.uk/official_report/cttee/just1-01/j1p01-30.pdf
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Scottish Civic Forum – Submission for the Freedom of Information
(Scotland) Bill (09.11.01)

Introduction
The Scottish Civic Forum in conjunction with the Scottish Consumer Council, the
Campaign for Freedom of Information, UNISON, Friends of the Earth and the
NUJ held two seminars about the Scottish Executive’s Freedom of Information
proposals.  The seminars were held in Inverness on 2 May and in Glasgow on 10
May.  12 representatives from a wide range of civic organisations attended the
Inverness seminar and around 30 attended the Glasgow one including Robert
Brown MSP.

Method
There were short presentations from the Campaign for Freedom of Information,
UNISON, Friends of the Earth, the Scottish Consumer Council and SAIFE
followed by discussion and questions from the floor.

Comments
The proposals were broadly welcomed although there were a number of areas of
potential difficulty. The principle that there was a general right of access to
information without people having to demonstrate a need to know was
welcomed, as was the proposal that the law would be retrospective.  The
Scottish proposals were considered to be better than the parallel English ones.
There was concern about the potential delay before the legislation would be
implemented.

The areas of concern related to the following areas:

Time to reply – there were differing views about the time allowed for
public authorities to reply and for people to appeal against non-disclosure.
The procedures for the latter would have to be clearly set out in the letter
intimating refusal to disclosure.  Some people considered that the period
for intimating non-disclosure was too long and the time within which
people had to appeal, too short.

Frequency of requests – it would be necessary to take into account the
nature of the information being requested when applying the discretion not
to disclose information on the basis of frequency of requests.  If a situation
was fast moving then it might be entirely appropriate to make more
frequent requests than in a situation where changes happened
infrequently.

Exemptions - there was concern that the exemptions should not be able
to be used to prevent disclosure of information that should be made
available.  It was thought that requests shouldn’t be rejected on the
grounds that they constituted part of a campaign.
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Costs – the one area of the proposals that seemed to be worse than the
English proposals related to charging.  In England the costs would be 10%
of the cost over £100.  So where the cost was £500, the charge would be
a maximum of £50.  In Scotland, if the cost was £500, a charge of £400
would be able to be made.  This would be prohibitive for many people and
organisations.  Also, the way that the costs were calculated would have a
significant effect.  If all that was required was to photocopy a few pages
then the cost would be small.  If, however, because the requested
information was contained in a document that contained exempt
information, and a tailored paper or letter had to be written, the costs could
be substantial.  There was concern that this could push information into
the category when it didn’t have to be supplied on grounds of the costs
involved.

Staff training and guidance -  there would be workload and other
implications for the staff concerned with the practical implementation of
the legislation.  Proper resources needed to be allocated to allow staff to
cope and to provide full training and guidance so that staff knew what was
expected of them.

Monitoring -   in terms of monitoring, there was a question as to whether
only those cases where people cited the legislation in their request would
be covered by the monitoring.  It would be desirable for all requests to be
covered.

Public Information – the legislation was only useful if people knew about
it and used it.  A wide public information campaign would be essential to
let people know what their new rights were.  Only 44 requests had been
made over the last year under the Scottish Executive’s existing Code of
Access to Information – clearly people were not very aware that it existed.

Data Protection – the Data Protection legislation sought to keep private
certain personal information, and consideration needed to be given as to
how the two legislative regimes fit with each other.  It was important to
make sure, however, that privacy was maintained in relation to such things
as personal health records, prison records, mental health records.

Public Authority – a list of public authorities and a generic description
was given but there were a number of grey areas.  For example what
about a company that provided a public service under contract to a local
authority?  Fully privatized services providing public services, did not
appear to be covered.  Private/public partnerships did not appear to be
covered.  Private schools and hospitals were not covered.  How often
would there be a review of designated bodies?  Would there be automatic
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designation in certain circumstances or would they be designated in
batches or annually?  This point needed further consideration.

Purpose clause – a number of people thought that there should be a
purpose clause which would set out what the bill aims to achieve.

Archives – the principle of including archived material was warmly
welcomed.  However, concern was expressed that some bodies would
find this difficult because their archived material was not necessarily
stored in a way that was conducive to finding particular items of
information.

Commercial confidentiality – it would be helpful if there was a clearer
definition of commercial confidentiality as there is in the Irish equivalent
legislation.

Draft codes of practice – there should be full consultation on the draft
codes of practice.

Implementation committee – the committee should include individuals
and clients.

Environment information – environmental information is covered by a
separate legislative regime which, at present, is better than the regime
that applies to other information.  There are plans to amend that legislation
so that it secures at least the same level of access to information as the
new Freedom of Information proposals.  No timescale has yet been set
out for amending this separate legislation.  There was concern about the
prospect of there being a later implementation date for the legislation
covering environmental information.

SCOTTISH CIVIC FORUM
09.11.01
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Scottish Universities' Special Collections and Archives Group (SUSCAG) –
Submission for the Freedom of Information (Scotland) Bill (09.11.01)

1. SUSCAG welcomes the publication of the Freedom of Information (Scotland) Bill,
and the opportunity to provide evidence to the Justice 1 Committee on its contents.
2. The main areas on which we would like to comment are:

•  Costs and Resources
•  Codes of Practice
•  Information which is otherwise accessible

3. Costs and Resources
The success of the proposed legislation and the section 61 Code of Practice
depends on a strong culture of information management and records review in
Scottish public authorities. Although well established in central government, such a
culture is not embedded in Scottish Higher Education Institutions. Neither the draft
Bill nor the accompanying Financial and Policy Memoranda take account of the costs
of establishing and maintaining an effective records and information management
infrastructure. Indeed, the Financial Memorandum concentrates solely on the cost of
responding to requests for information. Infrastructure costs are given the briefest of
mentions at paragraph 219:

Local authorities will therefore have existing structures in place to be able
to support the provision of information under the Bill

That this is not the case for Scottish HEIs is shown in the report An Archival Account
of Scotland published in February 2000. This report disclosed that 55% of Scottish
HEIs have poor accommodation for their records and 27% of HEIs provide poor
access to the records for researchers.
4. SUSCAG would like, therefore, to see an acknowledgement and eventually the
allocation of sufficient resources to deal with of the real costs involved in providing
genuine freedom of information in Scotland.
5. Codes of Practice
Section 61 of the Bill makes provision for the issuing of a Code of Practice
concerning the keeping, management and destruction of records. SUSCAG
welcomes this Code but would like section 61(5) [consultation process] to be
widened to include Scottish archival organisations and the archival community as a
whole. To this end SUSCAG was gratified to note Keith Connal’s comments to the
Justice 1 Committee at its meeting on 30 October that relevant and interested parties
in the wider archival community will be consulted. [Column 2742 of the Official
Report of that meeting]
6. Information which is otherwise accessible
Section 25 provides an absolute exemption for information which can be reasonably
obtained by the applicant. Information is deemed to be reasonably obtainable if the
Scottish public authority which holds it is obliged by or under any enactment to
communicate it. The exemption is now specifically extended to records held by the
Keeper of the Records of Scotland. The argument for this amendment as cited in the
Policy Memorandum, that it would be contrary to the intention of the Bill to deal with
every request in accordance with FoI, applies equally to other archive services in
Scotland which provide access to records held by their authorities. Much existing
legislation which provides for archives, especially in Scottish local authorities, is
permissive, not obligatory and as such those archive services run by local and other
public authorities may not qualify for this exemption.
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7. SUSCAG would like this exemption to be clarified and extended to cover all
archive services provided by Scottish public authorities.
8. I hope this information will be helpful to the Committee in their consideration of the
Bill.

Carolynn Bain
SUSCAG
09.11.01



              Freedom of Information – FOI 43

The Law Society of Scotland – Submission for the Freedom of Information
(Scotland) Bill (12.11.01)

The Privacy Law Committee of the Law Society of Scotland has considered the above
measure and would comment as follows:-

The Committee welcomes the Bill which represents a significant step towards
promoting a more open system of government.

The Committee is of the view that monitoring the effectiveness of the Freedom of
Information (Scotland) Act will be important, as will monitoring the effectiveness of the
Scottish Information Commissioner in ensuring that the aims of the legislation and the
policy objectives are achieved.  In this connection the Codes of Practice under the Bill
will be extremely important and should be consulted upon widely before being brought
into effect.

Section 1 – General entitlement

The Committee considered Section 1 and came to the conclusion that there is no
need for a general purpose provision.  This could unduly limit the terms of the Bill and
would therefore be prejudicial to the achievement of the policy aims.

Section 8 – Requesting information

The Committee is of the view that the provisions of Section 8(1)(c) were sufficient
given the right of a public authority under Section 1(3) to request further information.

In relation to Section 8(2), the Committee considers that the issue of whether a
request needs to be in English should be considered by the Justice 1 Committee.

Section 10 – Time for compliance

The Committee notes that Section 10(1) provides that a Scottish public authority
receiving a request must comply promptly and in any event, not later than the 20th

working day after receipt.  The Committee is of the view that 20 days may be too short
to respond to requests for information and that 28 days may be a more appropriate
time limit to set.  If the public authority requires  an extension of time to allow it to
comply with the request it should be able to identify this within 10 days. In this event
the authority, within 10 days of its' receipt of the request, should be entitled to apply to
the Scottish Information Commissioner for an extension of up to 18 days to allow it to
reply.   An amendment to this effect would recognise that the information  which public
authorities may be requested to provide could be  complex and require gathering
information from a number of sources.  The Committee was of the view  that any such
right  to apply to the Scottish Information Commissioner  for  an extension of the time
limit under Section 10 should only be on cause shown .
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Section 12 – Excessive costs of compliance

The Committee expressed its concern about Section 12(2).  In particular, it was of the
view that it was inappropriate for persons acting in concert to be effectively
disenfranchised from applying for information in terms of this provision.  The provision
could be open to abuse by a public authority which did  not wish to disclose
information .

Section 13 – Fees for disclosure in certain circumstances

The Committee agrees that it is appropriate that Scottish public authorities should
charge for the communication of information.  However, the Committee expressed the
view that the level of fees should not discourage applicants and the Scottish Executive
must ensure that the levels of fees charged are not such as to defeat the policy
objectives of the legislation.

It should also be noted that many of the organisations listed in Schedule 1 are of
varying levels of resource and the effect of complex requests on the resources of
some organisations should not be underestimated.  If the legislation is to work
properly it is essential that public authorities be provided with adequate resources in
terms of staff and training to ensure that the legislation is successful.

Section 36 – Confidentiality

Section 36 requires to be carefully considered to ensure that it is clear and that is able
to achieve its objectives.

Section 45 – Confidentiality of information obtained by or furnished to Commissioner

The Committee is concerned that the provisions of Section 45(1) may prevent the
Scottish Information Commissioner from making public the name of any Scottish
public authority which fails to meet its responsibilities under the legislation.
Transparency is an important aspect of compliance with the legislation and any doubt
about the capacity of the Commissioner to make public the names of non-compliant
authorities should be removed.

Section 52 – Exception from duty to comply with certain notices

The Committee is concerned about the sweeping nature of the right of the First
Minister to issue a certificate to the Commissioner stating that the First Minister is of
the opinion that there has been no failure to comply in respect of one or more requests
for information under sub-section 1(1).  The Committee would encourage the
Executive to reconsider the necessity for this section.   Although this power may be
used only in exceptional circumstances, the parameters of those circumstances are
not set out in the section and accordingly the provision could undermine the freedom
of information regime.
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Section 55 – No civil right of action against Scottish public authority

The Committee is of the view that it was inappropriate for there to be no civil right of
action against Scottish public authorities in respect of a failure to comply with the duty
imposed under the Act.  The Committee was of the view that this provision should be
deleted.

Michael P. Clancy
Director
The Law Society of Scotland
12.11.01
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West Lothian Council – Submission for the Freedom of Information (Scotland)
Bill (09.11.01)

When considering the previous consultation paper, the Council welcomed the
general principles of the proposed FOI regime in that they will reinforce the Council’s
value of being honest, open and accountable.  The Bill will largely enact those
principles, However, the following comments were approved by the Council for
submission to the Scottish Executive:-.

(i)  Confidential Issues -

The Bill should provide for the continued ability of local authorities to withhold
sensitive or confidential information from the public for the effective operation of the
Council's delivery of services.  These areas  cover the following matters where the
Council at present can retain information privately:-

•  the tendering process
•  legal advice (where legal proceedings are in contemplation or are current)
•  personnel records
•  sensitive information concerning applicants to the Council for a service such
as Housing, Social Work, Placing in Schools requests, Licensing
•  property transactions (involving commercial information relating to the
Council's position and that of third parties)

However, Section 29 of the Bill dealing with prejudice to the effective conduct of
public affairs should be amended to make it mean that it covers the free and frank
provision of advice to any Scottish public authority, ie. including any local authority.

(ii) Retrospection -

The proposed FOI regime will apply to any information or documents of any age held
by a public authority.

A code of practice is to be issued by Scottish Ministers under the FOI regime to give
guidance to Scottish public authorities on the keeping, management and destruction
of their records. There is no provision in the bill which amends the current access to
information legislation, which requires Councils to keep agendas, reports, and
background papers for six years.

Accordingly, the provisions of this Code should be compatible with the local
government access to information legislation and details of a draft of this Code
should be issued at an early date to enable further more detailed comments to be
made on the keeping of local authority records.

(iii) Charging -

The Bill implements the option contained in the previous consultation paper which
the Council previously felt was the one most workable in practice.  The advantage of
this proposal is that it addresses large requests for information – public authorities
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will not be obliged to disclose information which would cost more than a maximum
level (likely to be in the order of £500k to £550k) to provide, but will be given
discretion to do so and to charge accordingly.

However, most of the anticipated requests are likely to involve costs less than £100
and therefore no charge will be able to be levied.  The cost of complying with the FOI
regime will therefore fall largely on the Council and estimated cost per annum, based
on Scotland wide estimates by the Scottish Executive is £50k to £75k.  This
additional financial burden should be recognised by the Scottish Executive.

(iv) Appeals -

The two stage appeal process set out in the Bill is considered appropriate in that it
would give the Council the opportunity, as in the Council's own complaints
procedure, to check that a decision such as a refusal to give information, is fair and
reasonable, before an appeal is made to the proposed Scottish Information
Commissioner. The original intention of a third stage appeal from the Commissioner
to an Information Tribunal  has been dropped. This is welcomed as such a stage is
unnecessary.

(v) Voluminous and Vexatious Requests -

One of the proposed categories of exemptions is where a request for information is
considered vexatious or manifestly unreasonable.  This exemption is to be welcomed
as a method of dealing with applications which are unreasonably time-consuming or
costly to meet.

However, it is anticipated that this category will be a grey area which will cause
considerable argument and be difficult for public authorities to justify.  As a result, the
guidance on implementation of the FOI regime, which will be done in the form of a
code of practice to be issued by Scottish Ministers, should give as much help and
assistance as possible to public authorities as to how to deal with requests which fall
into this area.

Other changes to the freedom of information regime as set out in the Bill are
welcomed and relate to:-

Exemptions:  Exemptions have been developed from those in the first consultation
paper.  It has been necessary to extend the exemptions in a few areas to deal with
categories of information not covered by a code of practice, such as court records, to
take account of the very much wider coverage of the legislation and to deal with
aspects of the Scottish legal system such as fatal accident inquiries.  In addition
some of the exemption categories described in the first consultation paper have
been set out in the Bill as separate exemptions to allow the provisions of the Bill to
operate more flexibly.

Public Records:  The statutory right of access, the exemptions and other relevant
provisions of the Bill and the Scottish Information Commissioner’s regulatory powers
will apply generally to information of any age held by Scottish public authorities.
Certain exemptions will cease to apply after periods of 30, 60 or 100 years. This will
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establish for the first time in Scotland a statutory basis for certain “rules” presently
operated on an administrative basis, like the “30 year rule”.   When the Bill does not
specify the point when an exemption is disapplied, the exemption would remain to be
considered in perpetuity.

Scottish Information Commissioner: The Scottish Information Commissioner will
have a general duty to promote good practice by Scottish public authorities.  In other
words, the Scottish Information Commissioner will promote as well as enforce the
freedom of information regime.

In conclusion, the proposed FOI regime will provide a statutory right to anyone to
access most information and documents held by public authorities, and its principles
are to be welcomed as reinforcing the Council value of being honest, open and
accountable.

While the Bill has clarified some matters, until it is enacted, the relative regulations
are made and the Codes of Practice are issued, it is not possible to fully detail the
effects of the FOI regime on the Council.

The details of the draft Regulations and Codes should be made available as soon as
possible to enable public authorities to gear up for the new FOI regime and to make
firmer estimates of the cost of complying with it.
To summarise the implications for the Council –

The proposed new Freedom of Information Regime will reinforce the Council’s value
of being honest, open and accountable.

The Council will require to review its policy where it withholds information from the
public at present, to ensure compliance with the new FOI regime when it comes into
force.  There will also require to be put in place machinery to deal with complaints
regarding breaches of the FOI regime in order to avoid unnecessary appeals to the
proposed Scottish Information Commissioner.

The annual cost to the Council of complying with the new FOI regime is estimated at
£50k to £75k per annum, based on Scotland wide estimates by the Scottish
Executive.

Christine Law
West Lothian Council
09.11.01
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Commission for Racial Equality – Submission for the Freedom of Information
(Scotland) Bill (12.11.01)

INTRODUCTION

The Commission for Racial Equality (CRE) welcomes this opportunity to respond to the
Justice Committees of the Scottish Parliament in relation to the Freedom of Information
(Scotland) Bill.

The CRE is charged with three duties under the Race Relations Act, 1976:
•  working towards the elimination of racial discrimination;
•  promoting equality of opportunity and good race relations between persons of different

racial groups generally;
•  keeping under review the working of the Act

In order to fulfil these duties, and to ensure that private and public sector bodies are able
to fulfil the duties imposed upon them by the Act, the CRE relies upon the Scottish
Parliament and the Scottish Executive to take the lead on ensuring that racial equality is
taken into account across the realm of policy and legislative work which is undertaken and
that equality considerations are mainstreamed into their work.

FREEDOM OF INFORMATION (SCOTLAND) BILL

It is well established that ethnic minority communities are disadvantaged in a wide range of
ways – economically, socially and politically.  Historically, they have been excluded from
positions of power and influence and from the decision-making processes of Government
at every level.  While there are steps being taken or planned to address this, many ethnic
minority communities believe that they still have unequal access to information and,
hence, unequal opportunity to take effective action.

The CRE, therefore, submits that the right to information which the Freedom of Information
(Scotland) Bill will establish must be as comprehensive as possible.

THE RIGHT TO INFORMATION

The CRE contends that the right to information will only be truly meaningful if it applies to
the full range of public bodies in Scotland.  We believe, therefore, that there should be
clarity about the scope of the legislation.

The CRE would urge that section 3 be amended to ensure that the scope of the
legislation is defined as explicitly covering any Scottish public authority with mixed
functions or no reserved functions and any publicly-owned company.  The CRE also
contends that some way should be found to cover cross-border public authorities with
regard to their Scottish functions. This requires some thought as to the practical impact of
different administrations having the right to information in relation to one authority.  The
CRE considers it important, however, that individuals in Scotland can pursue their right to
information held by cross-border public authorities under Scottish law.

EXEMPTIONS
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The CRE is concerned about the range of exemptions to the right to information. The CRE
would bring attention to the recently amended Race Relations Act (RRA) which outlaws
discrimination across all functions of all public bodies.  Individual complainants are entitled
to seek information relevant to alleged acts of discrimination using the statutory
questionnaire procedure (section 65 of the 1976 Act).  The CRE is strongly opposed to the
exempting of information that might prevent complainants being able to be provided with
relevant information concerning policies and practices that may be racially discriminatory.
We would propose that the Bill be amended to establish a clear exception to any
exemptions to allow individuals to pursue their rights under anti-discrimination legislation.

INVESTIGATIONS

The CRE is particularly concerned about the blanket exemption proposed in section 34 for
information obtained by public authorities for the purposes of a wide range of
investigations.  Investigations of non-compliance with law, improper conduct, health and
safety and welfare of persons at work are a vital function of certain public authorities.  The
exemptions contained in the Bill could be seen to provide some degree of immunity for
organisations or institutions whose conduct has been examined and found to be at fault.
The CRE itself carries out formal investigations into alleged institutional discrimination and
believes that information relating to this activity should be accessible.

The CRE would urge that section 34 is redrafted to ensure that the right to information
applies to investigations by Scottish public authorities, subject to the “substantial harm”
test for withholding disclosure, when such harm is not outweighed by public interest.

CRIMINAL JUSTICE

The Stephen Lawrence Inquiry made clear the need for access to information held by all of
the agencies within the criminal justice system.  The Chhokar case has highlighted this
critical need again in a Scottish context.  The CRE is concerned that the restrictions in the
Bill will reinforce the lack of trust and confidence in the criminal justice system that both the
Lawrence and Chhokar cases exposed.  We would point to Recommendations 9 and 37 of
the Stephen Lawrence Inquiry Report:
9 That a Freedom of Information Act should apply to all areas of policing, both

operational and administrative, subject only to the “substantial harm” test for
withholding disclosure.

37 That the CPS ensure that all decisions to discontinue any prosecution should be
carefully and fully recorded in writing, and that save in exceptional circumstances,
such written decisions should be disclosable to a victim or a victim’s family.

As stated above, the CRE would urge that section 34 be redrafted and a distinction be
drawn between investigations and judicial proceedings.  As it stands, section 34 exempts
information relating to criminal investigations as well as to judicial proceedings.  The CRE
believes that exemptions should relate only to judicial proceedings [section 34(1)(a)(ii)]
and decisions not to institute criminal proceedings.  This would be in line with the RRA
which outlaws discrimination across all functions of all public bodies but which exempts
judicial acts as well as any decision not to institute criminal proceedings.

The CRE would, however, urge that, in line with the Lawrence Inquiry report
recommendation 37, a protocol be established for the provision of information to victims
and their families in relation to information about decisions made to discontinue
prosecution.  In the unease following the publication of the Chhokar inquiry reports, this
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would represent a clear step in promoting accountability and openness in the criminal
justice system.

RACIST INCIDENTS

The CRE believes that there is a cross-cutting issue between the proposed legislation and
Data Protection legislation regarding racist incidents.

The CRE would urge that protocols be established to enable statutory agencies to share
information pertinent to the perpetrators of racist incidents and essential to intelligence-led
policing.

POLICY FORMULATION

The Scottish Executive made a commitment in its Equality Strategy to making “better
policy” in regard to equalities matters.  The CRE is concerned that the wide exemption in
section 29 for information relating to “the formulation or development of government
policy” would inhibit enquiry as to whether, and if so to what extent, the impact on racial
equality was being considered as policies are developed.  Should this be the case, then it
effectively removes any real accountability for the mainstreaming of equality in policy
formulation.

The CRE would urge that section 29 is amended to ensure that the right to information
applies to the formulation or development of government policy, subject only to the
substantial harm test.

FEES

The CRE notes the provisions in section 9 that would enable public authorities to impose
a fee for the disclosure of information.  We would submit that, where individuals are
seeking information under the RRA questionnaire procedure, which is relevant and not
excessive to a complaint of discrimination, then no fee should be chargeable for this
information.

Lucy Chapman
Commission for Racial Equality
12.11.01
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National Trust for Scotland – Submission for the Freedom of Information
(Scotland) Bill (09.11.01)

1. Thank you for inviting the National Trust for Scotland to provide evidence to the
Justice 1 Committee on the contents of the Freedom of Information (Scotland) Bill.
The Trust welcomes the publication of this legislation.
2. The main areas on which the Trust would like to comment are:

•  Costs and Resources
•  Codes of Practice
•  Information which is otherwise accessible

3. Costs and Resources
The success of the proposed legislation and the section 61 Code of Practice
depends on a strong culture of information management and records review in
Scottish public authorities. Although well established in central government, such
a culture is not embedded in other Scottish institutions. Neither the draft Bill nor
the accompanying Financial and Policy Memoranda take account of the costs of
establishing and maintaining an effective records and information management
infrastructure. Indeed, the Financial Memorandum concentrates solely on the
cost of responding to requests for information. Infrastructure costs are given the
briefest of mentions at paragraph 219:

Local authorities will therefore have existing structures in place to
be able to support the provision of information under the Bill

The Trust would, therefore, suggest that there be an acknowledgement of the
real costs involved in providing genuine freedom of information in Scotland.

4. Codes of Practice
Section 61 of the Bill makes provision for the issuing of a Code of Practice
concerning the keeping, management and destruction of records. The Trust
welcomes this Code but would like section 61(5) [consultation process] to be
widened to include Scottish archival organisations and the archival community as
a whole. To this end the Trust was gratified to note Keith Connal’s comments to
the Justice 1 Committee at its meeting on 30 October that relevant and interested
parties in the wider archival community will be consulted. [Column 2742 of the
Official Report of that meeting]

5. Information which is otherwise accessible
Section 25 provides an absolute exemption for information which can be
reasonably obtained by the applicant. Information is deemed to be reasonably
obtainable if the Scottish public authority which holds it is obliged by or under any
enactment to communicate it. The exemption is now specifically extended to
records held by the Keeper of the Records of Scotland. Much existing legislation
which provides for archives, especially in Scottish local authorities, is permissive,
not obligatory, and as such those archive services run by local and other public
authorities may not qualify for this exemption.

6. The Trust would therefore suggest that this exemption to be clarified and extended
to cover all archive services provided by Scottish public authorities.

Carolynn Bain
on behalf of the National Trust for Scotland
09.11.01
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Renfrewshire Council – Submission for the Freedom of Information (Scotland) Bill
(12.11.01)

Renfrewshire Council welcomes Freedom of Information as an important step towards
modernising and improving government. The call for evidence indicated that comments
would be particularly welcomed on whether the Bill adequately addresses the concerns
that were raised by respondents to the Scottish Executive regarding the draft Bill.
However, since the Bill has not substantially altered since its draft form, the answer to
that must surely be no.

Various issues as to how the Bill would effect our Council are worthy of comment, and
have been described below.

Handling of requests

There is a clear division between Freedom of Information and Data Protection.
However, the different statutory timescales prescribed for these two regimes could lead
to some confusion. A data controller under the Data Protection Act has 40 days to
respond to a subject access request, whereas a public body under the Freedom of
Information Bill will have “20 working days”.

In effect this means, on receipt of an enquiry, a public body would have twenty working
days to answer, but the time between their issuing a fees notice and receiving the fee
would be excluded from that twenty days. (the proposed fee structure and its application
is dealt with separately at paragraphs 7 to 8 below.)

Public authorities will of course have to maintain parallel mechanisms for dealing with
data protection subject access requests, and with requests under Freedom of
Information, but a lack of clarity as to the boundary between the two in the public mind,
and the similar - but distinct - timescales could lead to public confusion or
disappointment.

It is recommended that the same statutory timescales on the handling of requests
should apply to each regime.

Fees

The Scottish Executive intends to promote regulations for a fees structure for the
provision of information under the impending Freedom of Information Act. It is proposed
that a threshold figure of £100 be established for such enquiries such that, where the
cost to the public authority in providing the information is less than £100, no charge can
be made. Where the cost of provision exceeds £100 the fee payable will be that portion
of the actual cost to the public authority in providing the information in excess of £100 to
a likely upper limit of £500 - £550 approx. Any enquiry costing more than the upper limit
would not have to be complied with.

The lack of a charge for the enquiries costing under £100  is unacceptable, as even a
modest charge can act as a filter for frivolous or malicious enquiries. It is appreciated
that if a request for information is clearly “vexatious”, the Council would not have to
comply, but a charging system of, say, a minimum fee of £10 would ensure that fewer
frivolous enquiries came forward.
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Exemptions

Some concern must be expressed regarding the practical interpretation of the
exemptions under the Bill. Further detailed guidelines as to how and when these can be
applied will be required to make Freedom of Information work.

Interface with Data Protection

1There is currently an anomalous type of data which, although it contains clearly
“personal” information, it is not covered by the Data Protection Act 1998, due to its
being in “unstructured form”. Renfrewshire Council would urge that the provisions of
Data Protection be extended to all personal records, to allow such data to be exempt
from the freedom of information provisions.

1Personal data is exempt from the provisions of the Freedom of Information Bill, and will
be covered by the Data Protection Act 1998. In England, where their Freedom of
Information Act was passed last year, both these closely related topics will be supported
and maintained by the Information Commissioner. As Data Protection is a power
reserved to Westminster, however, a similar arrangement is not proposed for Scotland.

There is an urgent need for further work on the linkage between freedom of information
and data protection. The Office of the Scottish Information Commissioner would be the
ideal place to deal with these closely related strands of information management. The
smooth running of data protection and of freedom of information ought to be more
closely brought together, as is happening in England and Wales with the recent
establishment of the Information Commissioner there. Such a move in Scotland would
allow a better co-ordinated implementation of freedom of information, and data
protection provisions with an appropriately Scottish perspective.

Code of Practice

The Commissioner will prepare a code of practice covering record keeping, including
recommendations for the storage, management, retention and destruction of records in
all media. It is recommended that there should be broad consultation on the code with
the public bodies concerned, and with the archival profession, in particular with the
Keeper of the Records of Scotland and with the Society of Archivists.

Duty to Publish Information

The draft bill gives some details on the publication scheme which authorities will be
obliged to “adopt and maintain”. It requires public authorities to specify categories of
information which the authority intends to publish.

The publication programme is an important part of freedom of information, and a well-
developed programme should pre-empt much in the way of specific information
requests. Depending on the scale of this programme, there are concerns that resources
will have to be made available which are currently committed to our other work.

It is noted that there is no mandatory form that such a scheme is required to take, and
that guidance will be required from the Scottish Information Commissioner. It would be
useful if the Commissioner provided templates with further details of exactly what will be
required of the different types of public authority. In this way the public will be able to
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expect that a definite range of material will be available. Guidance on how far
information holders can publish on their web site, rather than solely in conventional
form, would also be welcomed.

Resources

The implications of developing systems, procedures and publication schemes and of
facilitating freedom of Information more generally will clearly have resource implications.
These will need to be addressed, if the other range of services which the Council
provides are not to suffer.

Historical Records

It is noted that a new exemption has been granted for material in the care of the
National Archives of Scotland, at Sect. 25, para (2)ii. This material is to be excluded
from the Freedom of Information provisions as it is to be regarded as "otherwise
accessible". A parallel exemption has not been explicitly included for material in local
authority archives. This could mean that there is an expectation on behalf of the public
that much of the interpretation and research in relation to enquiries about historic
archives will be carried out by the authorities themselves. This would mark a significant
change in the current presumption of research being carried out by the visitor to the
archives or library and could result in local authority heritage providers having to
conduct more detailed research than has so far been the case, with consequential
resource and service implications.

Margaret Quinn
Renfrewshire Council
12.11.01
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Midlothian Council – Submission for the Freedom of Information
(Scotland) Bill (14.11.01)

Whilst Midlothian Council is generally supportive of the proposals contained in
the Bill, its main concern relates to the costs (1) of implementing the new
system; and (2) thereafter operating it on a day to day basis.

Whilst the latter may to some extent be offset by income received, there will
be no such income available for implementation. The intention of the Scottish
Executive is apparently that these costs should be absorbed by public
authorities.

The FOI legislation will impose major statutory obligations on public
authorities which will require in depth training to be provided for a wide range
of staff as well as awareness raising throughout the organisation. For this to
be achieved successfully there will be clear resource implications. In
Midlothian we estimate that somewhere in the region of 170 persons will
require training of the more detailed type.

Our view is therefore that implementation costs should be met centrally and
that the fees (to be determined by regulations made by the Scottish Ministers)
to be applied in responding to requests for information should be pitched at
such a level as to allow authorities to fairly recoup their costs.

Jim Clifford
Council Secretary
Midlothian Council
14.11.01
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Educational Institute of Scotland – Submission for the Freedom of
Information (Scotland) Bill (14.11.01)

The Institute is a strong supporter of freedom of information and generally
supports the terms of the draft legislation. We believe that it carries into effect
much of the spirit and intention of the ‘An Open Scotland’ consultation paper.

However, we continue to seek assurances on two points of detail which we do not
believe have been properly addressed.

Firstly, it is our view that the welcome changes proposed in freedom of
information will be best judged in practice. For this reason, we recommend that a
commitment to monitoring and appraisal of the operation of the new legislation
should be built into the process. This role could be made explicit in the functions
of the proposed Scottish Information Commissioner (Sections 42 & 43) and
should include an independent review of the operation of the new arrangements,
so that there can be confidence that those arrangements will be examined and
reviewed within five years or so of their establishment. We believe this would
boost confidence in the good faith of the Scottish Executive to implement this
welcome change in practice as well as in principle.

Secondly, while we are conscious that the Data Protection Act and related
legislation is not a devolved area, we are concerned over the operation of that
legislation in schools and other educational establishments. From time to time,
confidential appraisal of the work or attitude of individual students will be recorded
by teachers and lecturers. The collegial structure of schools and other
establishments means that this information can be very helpful to other teachers
in other departments or in later years. However, premature or inappropriate
disclosure of this information could have a detrimental effect on both the student
and the teacher. While we recognise that teacher records must be accessible, we
fear that the strict operation of the current legislation might force teachers into an
unwelcome dilemma between the interests of their students and proper
implementation of the legislation.

With this point in mind we note the intention to grant exemption from the general
terms of the new legislation for certain areas of ‘Personal Information’ as defined
in Section 38 of the draft legislation. It is our view that personal educational
attainment and assessment information on an individual might be viewed as
suitable for inclusion under this Section, where disclosure would prejudice the
educational or academic future of an individual. It might be held that the ‘first
condition’ described in subsection 2(a) of this Section, that is, ‘likely to cause
damage or distress’, could be applied here, but we would seek reassurance that
this is the case or, failing this, some explicit reference within the Section that the
terms of Section 38 can be applied to the relationship between teachers and an
individual pupil or student.

Ian McKay
Educational Institute of Scotland
14.11.01
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Aberdeen City Council – Submission of the Freedom of Information (Scotland) Bill
(14.11.01)

1. The City Council welcomes the Bill and supports the work of COSLA and considers
that the work of the Freedom of Information Implementation Group chaired by the
Scottish Executive will provide the detailed guidance and structured training material
required to meet the objectives of the new legislation.  Codes of Practice will be
particularly welcome together with the examples of best practice and feedback from
the Information Commissioner in the light of practical experience of operating the new
legislation.

2. It is acknowledged that local authorities already process requests for copies of
information or request to inspect records under other regimes and in accordance with
Public Performance Reporting under the Best Value regime.  Nevertheless it is
considered that there will be a need for further resources to effectively implement the
new Freedom of Information regime given the tight timescales for responses and the
need to co-ordinate systems both within and outwith the Council in order to provide
comprehensive response to individual requests.  We note the inconsistent timescales
compared to the Data Protection regime and the need for clarification on why
personal information deemed not accessible under that regime could then become
subject to FOI rights of access.

3. In relation to Section 29 on the formulation of Scottish Administration Policy in
common with a number of local authorities it is considered this exemption to protect
information relating to the formulation and development of a policy should be made
available to protect internal policy formulation processes in local authorities.

4. We support the view expressed by a number of consultees including the Law Society
of Scotland suggesting that the public interest test be more tightly defined and that
official guidance is made available on the expected operation of this test.

5. We would support a differentiation in charges applicable to individuals or commercial
organisations and note that Fees Regulations are not yet available.

6. We support the views expressed by Glasgow City Council and the City of Edinburgh
Council that effective implementation of a new regime will require specific investment
in records management and archiving procedures.  We note the concerns expressed
by the Scottish Archives Forum that the National Archives of Scotland would not be
adequately equipped or resourced to undertake such research which may be implied
by the provision in Section 25 (Information Otherwise Available) which appears to
grant members of the public a right to have any historical research in the NAS carried
out for them at public expense.

7. In conclusion effective implementation of the new regime will require considerable
specialist input, for example, in relation to records management, provision of access
tools working with information and communications technology staff and the
development of robust administrative systems in order to meet the timescales for
processing requests and to provide the necessary audit trail in the event of any
request for review or of any appeal.  It is expected that the active involvement of local
government practitioners in the Freedom of Information Implementation Group will
help address operational issues and raise awareness of requirements particularly if
the Act is introduced on a phased basis.



Aberdeen City Council
15.11.01
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Scottish Parliamentary Corporate Body – Submission for the Freedom of
Information (Scotland) Bill (14.11.01)

1. I am writing in response to your letter of 10 October seeking views on the main
policy objectives of the Freedom of Information (Scotland) Bill. You asked for a
description of how the Bill will effect the Scottish Parliamentary Corporate Body
(SPCB). This response has been considered and agreed by the SPCB.

2. At the outset, I should say that one of the key principles endorsed by the
Parliament is openness and accessibility. As an organisation we are committed to
being an open, accessible and participative organisation and the SPCB has sought
to establish the setting of standards. The Parliament already has a pro-active
approach to public access to its proceedings, its documents, its members and staff.
The Official Report and Broadcasting and our Public Information Unit are dedicated
to doing just that and it is part of the ethos which underpins the work of all in the
Parliament. The thrust of proposals set out in the legislation would appear to reflect
this culture of openness.

3. We do not consider it appropriate to comment on the provisions proposed in the
legislation other than how it will effect the SPCB as an organisation. There are 2
main issues which affect the SPCB: their role in relation to the Scottish Information
Commissioner and the effect of the exemptions on the organisation.

Scottish Information Commissioner

4. The legislation places a duty on the SPCB to undertake certain functions in
relation to the Information Commissioner.  The SPCB will:

•  determine the salary and allowances of the Commissioner;

•  determine the length of appointment of the Commissioner, although this
period should not exceed 5 years;

•  appoint a person (who may or may not be a member of the Commissioner’s
staff) to discharge the functions of the Commissioner until a new
Commissioner is appointed by Her Majesty; and

•  designate the Commissioner (or a member of his or her staff) as the
accountable officer as regards the office of the Commissioner.

5. In relation to the salary and allowances of the Commissioner, work is currently
being undertaken to evaluate the expected job weight of the office-holder and a
benchmark with other similar appointments to provide a suggested salary band for
the SPCB to consider.
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6. In addition, another function of the SPCB proposed by the Bill, is to pay the salary
and allowances of the Commissioner and any expenses incurred by the
Commissioner in the exercise of functions under the legislation.  The SPCB have
considered this issue in some detail and a number of discussions have been held
between ourselves, at official level with officials from the Executive.  Based on these
discussions the legislation now provides that the Commissioner would be
answerable in relation to his or her budgets to the SPCB.  The Commissioner would
not have a separate budget highlighted in the Budget Act, and provisions for his or
her expenses would form part of the SPCB budget submission.

7. Given the relatively small budget proposed for the Commissioner- £700k per
annum - we understand that it was felt inappropriate to have a wholly separate
budget payable directly out of the Scottish Consolidated Fund. This should not effect
the independence of the Commissioner and, indeed the legislation makes it clear
that except in the preparation of accounts the Commissioner is not subject to the
direction or control of the SPCB, the Executive or the Parliament. The SPCB will,
however, on behalf of the Parliament, be able to scrutinise the budget bids of the
Commissioner each year.

8. The Commissioner will be the accountable officer for any expenditure that is
incurred.  The Commissioner will also have to provide assurances to myself (as
principal Accountable Officer for the SPCB budget) about any expenditure incurred.
This additional function placed on the SPCB will have some modest staffing resource
implications.

Publication Scheme

9. As you know, the proposed Freedom of Information Bill includes a general right of
access to information held, and covers all information, whether it is held in
documents or some other manner. As we have mentioned, generally, the Parliament
already follows an open approach to its information with the release of the Official
Report of proceedings, Committee Reports etc.  One impact of FOI is that like other
public authorities we will require to adopt and maintain a publication scheme under
section 23 of the Bill which will specify the classes of information which we publish or
intend to publish. We will want to consider whether there are any documents that are
not currently published but which would be of general interest and should be
released.

Exemptions

10. However, there is some information which, for whatever reason, should not be
released. The SPCB will be treated in the same way as other public authorities which
given the commitment to openness is only appropriate. It is our view that the Bill
attempts to strike a balance between providing a right of access to information and
protecting any SPCB information which should properly remain confidential, such as
personnel records and security information.

11. One of the main exemptions in the bill is section 30 which makes provision for
information which should be exempt because it would substantially prejudice the
effective conduct of public affairs.  It is this section that is likely to cover much of the
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Corporate Body’s work throughout the organisation.  Under this section information
is exempt if its disclosure under the bill would, or would be likely to, inhibit
substantially the free and frank provision of advice; or the free and frank exchange of
views for the purposes of deliberation; would otherwise prejudice substantially, or be
likely to prejudice substantially the effective conduct of public affairs.  We recognise,
however, that it will be necessary to consider any requests for this type of
information on an individual basis and whether disclosure would or would be likely to
meet the tests in the legislation.  Furthermore, if so, whether the public interest
should override the exception in a particular case.  We will also have to give
consideration to this in relation to the publication scheme.

12. We undertook a trawl of all directorates to see what impact the Bill would have on
information that we would currently consider it inappropriate to disclose. Generally,
from the responses we received it is clear that the exemptions in the Bill would apply
in relation to the information that we would currently not think it appropriate to
disclose, such as for example security arrangements in the building.

Information Submitted in Confidence to Committees

13. There was some concern about information submitted in confidence to
committees.  These are issues that apply at the moment but we think that they are
likely to become more sharply focussed once the FOI Bill is in force and the
information becomes subject to the jurisdiction of the Information Commissioner.
Generally and in line with the Parliament’s commitment to openness and
accessibility the approach taken by committees is to publish on the website the
information that it receives from outside bodies.  To date the committee clerks had
encountered a number of different situations where information had been submitted
in confidence.  Sometimes this was provided marked “in confidence”, sometimes on
a “commercial in confidence” basis and other information was submitted with
requests that it be treated confidentially in case of retribution from other groups
should the author be named publicly.

14. Information which is commercially in confidence is exempted as a class, by the
provisions of section 33 of the draft Bill which makes provision to protect
commercially sensitive information from disclosure where that disclosure would, or
would be likely to, prejudice substantially the commercial interest of any person.
There is obviously an exercise of judgement required in this, and as it is a class
based exemption it will be necessary to consider whether the public interest in
refusing to disclose the information covered by the exemption outweighs the public
interest in doing so.  In other words, a person would not get the benefit of the
exemption merely by marking the papers that they submit to the committee
“commercial in confidence”.  The Parliament would require to consider whether the
disclosure would be likely to prejudice substantially the commercial interests of any
person and even if that test was met, the information would still require to be
disclosed if disclosure was in the public interest. Committees could, for example,
make clear to anyone making a submission that they will have to put on the face of
their evidence a justification why the evidence should be treated as “commercial in
confidence”.
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15. Where information is submitted under the caveat that disclosure could result in
retribution or violence to the person submitting the information, as has happened in a
small number of cases to date, the Committee would require to consider the validity
of the concerns expressed.  Under the FOI Bill information is exempt from disclosure
if disclosure would be likely to endanger the physical or mental health or the safety of
an individual.

16. On other “confidential” information that is submitted to committees and, for
example, marked “in confidence” questions arise about the operation of the
exemption in section 36(2) which provides that information is exempt if its disclosure
would constitute a breach of confidence actionable by that person or any other
person.  As we understand it, so long as the information has not been made public
previously and is not of a trivial nature, the main point is that what matters is whether
the party submitting the information has a reasonable expectation that this
information will be kept confidential.

17. For example, if a committee makes it absolutely clear that any information that is
submitted to it in connection with an inquiry will be published then the fact that some
responses are marked “confidential” would not be sufficient to set up the necessary
expectation.  Having said that, in these circumstances, committees still have to
consider whether there is an actionable breach of confidence in cases where a
person submits information and it appears that that person was under an obligation
of confidence to a third party not to disclose the information.

18. On the other hand, there may of course be circumstances in which a committee
would find it appropriate to make provision for accepting information that cannot be
made public. At present, most committees indicate that copies of replies received will
be made available to the public on request, unless the respondent states that all or
part of their response is confidential.  As we have said depending upon the exact
nature of the information, such a statement should be sufficient to set up the
necessary relationship of expectation between the Committee and the party
submitting the information so that disclosure by them of information that was marked
“in confidence” would constitute an actionable breach of confidence.  The information
would remain exempt under FOI.

19. In essence, as is the case at present, any difficulties over the release of
“confidential” information by committees during an inquiry should be avoided if
committees issue clear guidelines which set out the basis upon which they will
accept information in particular cases.  Since an obligation of confidence is an
absolute exemption under FOI, we think that it is important that there should be
consistency between public authorities in relation to the situations in which it would
be appropriate for authorities to enter into obligations of confidentiality, otherwise the
exemptions could be used to avoid information being disclosed.  It would be possible
for the Code of practice issued by Scottish Ministers under section 60 of the Bill to
provide guidance as to good practice.

20. As the Presiding Officer had not been named specifically in the Schedule to the
Bill we did raise with the Executive the need for confirmation that the Presiding
Officer was to be included.  This confirmation has now been received and the Office
of the Presiding Officer is included as part of “the Scottish Parliament”.
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P E GRICE
Clerk/Chief Executive
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Northern Joint Police Board – Submission for the Freedom of Information
(Scotland) Bill (14.11.01)

I refer to the recent consultation seeking views on the main policy objectives of the
Freedom of Information (Scotland) Bill and apologise for the delay in replying.  While
the Northern Constabulary has submitted comments on the consultation through the
Association of Chief and Assistant Chief Officers, I understand that you would also
welcome the views of the Northern Joint Police Board.  The Board shares many of
The Highland Council’s advisers and, following further consultation, would wish to
support the views expressed by that Council in their letter to you of 7 November.  I
review these below for ease of reference.

Timescale for complying with a request for information

The Board considers that the Bill should adopt the 40 day period, as contained in the
Data Protection Act, in order to avoid confusion in the minds of the public, as well as to
provide sufficient time for requests to be processed.

Single Information Request Procedure

The Board considers that the Freedom of Information Bill should amend existing
Access to Information statutes to provide a standard means of seeking information
from public authorities.

Costs and Charging

The Board feels that to discourage vexatious or frivolous requests, authorities should
be entitled to charge a minimum fee and that detailed proposals for fee charging be
produced for consultation before the Bill is passed.

Although the Bill exempts authorities from having to comply with requests that are
vexatious, it makes no provision for payment of a minimum fee before a request is
progressed. Rather, the Bill provides for a fee to be calculated and paid before the
information is provided. This could result in abortive work, if the applicant declines to
pay the fee.

Effect on Records Management

It is possible that the proposed Code of Practice, in relation to the keeping,
management and destruction of records, could conflict with the Board’s existing
Records Management Scheme approved by the Keeper of the Records of Scotland,
and could have significant resource implications.  The Bill provides for consultation
with the Keeper before the Code is issued.

However, the practical implications of the legislation go beyond the possibility of
conflict between the proposed Code and the existing Scheme. The Scottish Executive
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ask for "a clear description of how the Bill will affect your organisation." While detailed
examination of the likely effects of the legislation is ongoing, it is clear that much work
will be necessary to ensure an ability to locate information quickly, in response to
requests. At present, there are many filing systems, manual and electronic.  If the
Board is invited to give oral evidence, work will require to be done to enable detailed
information to be put forward which illustrates the practical problems associated with
accessing information held across a number of offices on numerous systems.

The Board would like to emphasise that the practical effects of complying with the
legislation are significant and that the resources needed to rationalise the Board’s
information systems are such as to warrant reconsideration of the Executive’s
requirement that costs be met from existing resources.

Rhona J M Moir
Interim Clerk
Northern Joint Police Board
14.11.01
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Highlands and Islands Joint Police Board –Submission from the Freedom of
Information (Scotland) Bill (14.11.01)

I refer to your letter addressed to the Highland and Islands Fire Board of 10th

October, 2001 seeking views on the main policy objectives of the Freedom of
Information (Scotland) Bill and apologise for the delay in replying. The Board shares
many of The Highland Council’s advisers and, following further consultation, would
wish to support the views expressed by that Council in their letter to you of 7
November.  I review these below for ease of reference.

Timescale for complying with a request for information

The Board considers that the Bill should adopt the 40 day period, as contained in the
Data Protection Act, in order to avoid confusion in the minds of the public, as well as to
provide sufficient time for requests to be processed.

Single Information Request Procedure

The Board considers that the Freedom of Information Bill should amend existing
Access to Information statutes to provide a standard means of seeking information
from public authorities.

Costs and Charging

The Board feels that to discourage vexatious or frivolous requests, authorities should
be entitled to charge a minimum fee and that detailed proposals for fee charging be
produced for consultation before the Bill is passed.

Although the Bill exempts authorities from having to comply with requests that are
vexatious, it makes no provision for payment of a minimum fee before a request is
progressed. Rather, the Bill provides for a fee to be calculated and paid before the
information is provided. This could result in abortive work, if the applicant declines to
pay the fee.
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Effect on Records Management

It is possible that the proposed Code of Practice, in relation to the keeping,
management and destruction of records, could conflict with the Board’s existing
Records Management Scheme approved by the Keeper of the Records of Scotland,
and could have significant resource implications.  The Bill provides for consultation
with the Keeper before the Code is issued.

However, the practical implications of the legislation go beyond the possibility of
conflict between the proposed Code and the existing Scheme. The Scottish Executive
ask for "a clear description of how the Bill will affect your organisation." While detailed
examination of the likely effects of the legislation is ongoing, it is clear that much work
will be necessary to ensure an ability to locate information quickly, in response to
requests. At present, there are many filing systems, manual and electronic.  If the
Board is invited to give oral evidence, work will require to be done to enable detailed
information to be put forward which illustrates the practical problems associated with
accessing information held across a number of offices on numerous systems.

The Board would like to emphasise that the practical effects of complying with the
legislation are significant and that the resources needed to rationalise the Board’s
information systems are such as to warrant reconsideration of the Executive’s
requirement that costs be met from existing resources.

Rhona J M Moir
Interim Clerk
Highlands and Islands Fire Board
14.11.01
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Scottish Legal Aid Board (SLAB) – Submission for the Freedom of
Information (Scotland) Bill (16.11.01)

1 The Scottish Legal Aid Board supports the Scottish Executive’s
commitment to introducing an effective statutory Freedom of
Information regime and agrees that the Bill is a major step towards
supporting the development of a greater openness throughout the
Scottish pubic sector.

2 The Board responded to the Executive’s initial consultation document
An Open Scotland  by welcoming the introduction of a statutory
Freedom of Information regime, but drawing attention to two major
issues:

•  The potential conflict between the Freedom of Information
legislation and the duty of confidentiality imposed upon the Board
by section 34 of the Legal Aid (Scotland) Act 1986.

•  The impact of the introduction of the regime on the Board’s
resources; both directly and by virtue of having to fund any advice
and assistance applications arising from the legislation.

3 The Board welcomes the inclusion of an absolute exemption to cover
information if its disclosure by a public authority is prohibited under an
enactment.    This is particularly important to the Board as section 34 of
our governing legislation, the Legal Aid (Scotland) Act 1986, imposes a
duty of confidentiality on the Board.  Subject to certain limited
exceptions, the Board is precluded from disclosing, without the consent
of the person who supplied the information, any information supplied to
the Board for the purpose of the Act.  The section also creates a
statutory criminal offence when any person employed by or acting on
behalf of the Board discloses information in breach of the section.

4 It is noted that, under section 50 of the Bill, the Scottish Information
Commissioner can obtain information from an authority that he/she
requires to deal with an application.  It is further noted that, under
subsection (7), subject to two specific exceptions, neither an obligation
to maintain secrecy, nor any other restriction on disclosure, however
arising, affects the duty to comply with an information notice. It would
therefore appear that, under the terms of the Bill, the Commissioner
could issue an information notice requiring the Board to supply to
him/her information that we would, by virtue of section 34, be precluded
from supplying.

5 The Board is concerned that the enactment of s.50 would place Board
employees in an invidious position; although the section specifically
provides that neither an obligation to maintain secrecy, nor any other
restriction on disclosure affects the duty to comply with an information
notice, nothing in the section or elsewhere obviates the fact that a
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Board employee disclosing information in breach of s.34 of the 1986
Act commits a criminal offence.

6 The Board requests clarification of the issue outlined in 5 above.

7 Under schedule 3, as introduced by s.54, the sheriff may, under certain
circumstances, grant the commissioner a warrant to enter and search
the public authority’s premises and inspect documents and operate and
test equipment.  It is again drawn to the attention of the Committee that
the Board, does of necessity, hold in both paper and electronic format,
information that we are obliged to keep confidential.  Further, it is
suggested that the powers of entry and inspection should only be
sought and granted in exceptional circumstances.

8 It is noted that an offence is created under schedule 3, but that the
penalty for commission of the offence is not specified.

9 Under section 61 the Scottish Ministers are to issue a code of practice
for the authorities to follow in connection with the keeping,
management and destruction of the authority’s records.    Whilst noting
that the code may make different provision for different public
authorities, the Board would emphasise that application of universal
guidance could prove problematic.  It may, for example, be the case
that certain authorities, such as the Board, require for operational
reasons to keep records for longer periods than other authorities find it
necessary to retain records.

10 It is noted that public authorities will be obliged to supply any
information to which the applicant is entitled within 20 working days of
receipt of the application or from the date of receipt of any additional
information requested by the authority.  It seems reasonable to expect
authorities to comply with this timescale under all normal
circumstances.  However it would be preferable for the Freedom of
Information regime to allow for unusual circumstances where it may not
be possible to supply the information within 20 days.  Although the Bill
allows an authority to refuse to supply the information because it would
incur excessive cost, there may be situations where authorities are
able to provide the information without incurring excessive cost, but
outwith the 20 day timescale.

11 The Scottish Executive suggest that given that many Scottish public
authorities already handle large numbers of requests for information
within existing resources, the net increase in the cost to the authorities
should not be significant and should be capable of being absorbed
within planned resources.  This is based on the assumption that the
average cost of dealing with these applications is between £100 and
£300.   An additional resource consideration is that the Board may be
required to fund advice and assistance applications arising as a
consequence of the legislation.  As the legislation will be a part of
Scots law, individuals provided that they are otherwise eligible, could
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be entitled to seek advice from a solicitor under advice and assistance.
Such applications would have a direct impact on the Fund and would
also require resources to deal with any increase in advice and
assistance applications.  It is, however, difficult to estimate numbers of
potential applications.  The Scottish Executive’s own estimate is that
between 7500 and 10000 requests might be received annually under
the Bill.  If that is correct, it seems unlikely that the Board would receive
a particularly high number of advice and assistance applications in this
area.

12 However, should the Executive’s estimates prove to be significantly
lower than the actual numbers, there could be resource implications for
the Board, both in terms of the Legal Aid Fund spend and the
resources required to deal with requests for information from the Board
and advice and assistance applications arising from the legislation.

Janet Nixon
Scottish Legal Aid Board
16.11.01
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East Renfrewshire Council – Submission for the Freedom of Information
(Scotland) Bill (16.11.01)

Introduction and Context

This paper contains the written evidence of East Renfrewshire Council to the
Scottish Parliament on the Freedom of Information Bill..

East Renfrewshire Council previously responded to the Executive’s
consultation draft Bill.  Where appropriate, these comments are reiterated
here.

Response

In response, none of the comments made by East Renfrewshire Council have
been addressed in the Bill, namely,

1. It is not yet clear that the Regulations, which will be introduced, will allow
for a minimum fee to be charged.   East Renfrewshire Council would wish
to see the imposition of a minimum fee in order to offset the administrative
costs of processing requests under the Bill.

2. East Renfrewshire Council was of the view that the time for compliance
should mirror that set out in the Data Protection Act (40 days) in order to
provide consistency.   The Bill as drafted does not reflect this view and
remains at 20 working days.

3. Section 32 of the draft Bill has now become Section 33 of the Bill.
However concern was expressed by East Renfrewshire Council that the
test of “substantial prejudice” being applied to this exemption under the
Scottish FOI regime was more rigorous than the test of  “prejudice” being
applied to the equivalent exemption under the Freedom of Information Act
2000.    This concern has not been addressed in the Bill.

4. The ground of appeal to the Court of Session, as set out in Section 56 of
the Bill, is still only available on a point of law.   East Renfrewshire Council
had previously commented that appeal to the Court of Session should be
allowed on a point of law, a point of fact to the Commissioner’s exercise of
discretion.

5. Although it acknowledged that the issue of providing public authorities with
sufficient resources to ensure proper implementation of a Freedom of
Information regime is not necessarily an issue which should be legislated
upon, it would be helpful if the Scottish Executive could indicate that
assistance would be available, either financially or through the availability
of expertise, if the Bill were to be enacted.
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Laura Frame
East Renfrewshire Council
16.11.01
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BBC – Submission for the Freedom of Information (Scotland) Bill (16.11.01)

TV IN THE COURTS

Summary

The freedom of information regime concerns openness and transparency.  The aim

of the legislation is to hold public bodies up to public scrutiny by allowing the public

greater access to information concerning actions taken by these public bodies in the

public’s name.

The underlying philosophy is that the public pay for, and are directly affected by, the

work of these bodies.  It follows that in a democracy the public should be able to find

out what is being done by these bodies.

Permitting television coverage of proceedings, within a strict code designed to

protect the integrity of the system, would be a highly effective way of achieving this.

BBC Scotland suggests adding clauses to the draft Freedom of Information

(Scotland) Bill which will allow TV and radio access to Scottish Criminal Courts - both

trial courts and appeal courts. Simultaneous and retrospective broadcast of the these

proceedings should be permitted.

It is recognised that the interests of innocent parties such as victims of crime,

children, vulnerable witnesses must be accommodated in an appropriate way. A

Code should be drawn up after allowing input from concerned parties to take account

of these interests and of any other appropriate factors.

Weaknesses of present position

Courts are public bodies. They are paid for by the public purse. Judges, clerks and

all court officials are public employees.  The court buildings are paid for and

maintained by the public.  The prosecution of criminal cases is paid for by the public.

In criminal cases the defence is paid for by the public under the Legal Aid scheme.

The existing guidelines of 1992, issued by Lord President Hope (copy attached, page

7), by allowing vetoes to the Judge, the Crown and accused or his legal advisers



against television cameras, inhibit reasonable openness and transparency for these

reasons:

• they do not conform to the principle of open justice, by which the public would be

entitled to the best and most convenient form of access available to public courts

• they deny the public access at the whim of the Judge, the prosecutor or the

accused or his lawyers

• they, in effect, treat criminal courts as the private province of the various lawyers

involved, and of the accused; experience since 1992 has shown that defence

lawyers regard it as their right to decide if the public can have television access to

public court proceedings, and almost invariably they choose to deny access via TV

The principle of open justice is accepted and has been accepted for hundreds of

years in Scotland.  This is often expressed in the maxim ‘justice must not only be

done, it must be seen to be done’.  The public are allowed into all court cases except

in extreme circumstances (eg. children giving evidence, rape victims, adoption

hearings).  It is merely an extension of that principle of open access to the court to

allow the modern medium of television into the courtroom.

History of cameras in court

In Scotland there is no rule preventing cameras in court.  Indeed, there have been

photographs of Judges, Advocates and accused persons in the dock in some high

profile criminal trials.  See for example Oscar Slater; Emmanuel Shinwell and the

Red Clydesiders trial.  There is no Scottish equivalent of Section 41 of the

Administration of Justice Act of 1925 which prevents photographs being taken in

English courtrooms.

The admission of cameras, whether still cameras or television cameras is at the

discretion of the court.  In practice the use of cameras has usually been regarded by

Scottish Judges as contempt of court.

Lord Hope’s Guidelines allowed limited TV access to the courts, but do not permit

live broadcasting of court cases.  Permission from almost everyone involved is

necessary.  In particular, the accused and his legal representatives are allowed a



veto.  That veto is usually exercised to prevent filming.  It is difficult to envisage that it

is ever going to be an attractive proposition for an accused person to publicise his or

her trial by television. Since August 1992 only two trials have been broadcast, and

those under special conditions allowing the trial Judge final editorial control over what

is broadcast.

Even if the veto afforded under the present rules to the accused and his/her lawyer

was removed, there might well be concerns that the complainer (ie the alleged

victim) would not wish to have the trial televised.  After all, the complainer has done

nothing wrong.  He or she may have been the victim of an assault, a house-breaking,

a car theft or some other criminal activity.  Through no fault of their own, complainers

sometimes have to give evidence in Scottish courts where there is no agreement

between the Crown and Defence as to the terms of their testimony.  However, the

existing guidelines deal with this matter by allowing the complainer and other

witnesses to refuse to have themselves filmed or identified in the course of television

reports.  In that way, the public interest in having proper access to the courtroom (via

televising proceedings) is served, and at the same time the interests of the victim in

anonymity are served.  This could be replicated in legislation, or in a Code drawn up

under a legislative regime permitting TV access to the Scottish criminal courts.

Comparison with other countries

Use of television in trials of significance is usual in many countries.  It is also the

norm in international criminal courts, eg. Nuremberg; the war crimes tribunal for the

former Yugoslavia in The Hague.  There has also been televising of major Mafia

trials in Italy.  Similarly, France televised the trial of Klaus Barbie.  Televising of

proceedings before certain American courts is permitted.  China, Russia and New

Zealand have all experimented successfully with the televising of important trials.

There was the example of the Florida hearings into voting in the recent US

Presidential election.

The televising of the OJ Simpson trial is routinely quoted as an example of why

television in the courts does not work.   According to critics, the defence lawyers

“played to the camera”.  However, a mature analysis of the trial (based on an

analysis of the views of expert American criminal lawyers) suggests the Judge had a



record of ineffectual handling of cases. He lost control of the case, and allowed the

lawyers for Simpson to take advantage of this. Thus a particularly unfortunate set of

circumstances arose: the fact that it was televised at least allowed the American

public to see what was going on in this high-profile case,  whether it was a good

advertisement for the US justice system or not.

UK televising of Inquiries

Lord Cullen, the present Lord Justice-Clerk has permitted television cameras to have

access to the Aldergrove Rail Inquiry which he conducted.  Similarly, Dame Janet

Smith has acceded to CNN’s petition to televise most of the Harold Shipman Inquiry

which is presently taking place in Manchester Town Hall.  Clearly, the attitude

towards televising public proceedings in the UK is changing.  This began with the

televising of Parliament but is in the process of moving on.  Scotland has the

opportunity of being in the forefront of this process.

Lockerbie

We have recent experience of the Lockerbie Trial, the most significant criminal trial in

Scottish legal history. Although the line taken by the Scottish Courts Administration

was that this was a ‘normal trial under the normal rules of Scots law’, the public were

in effect denied access to the trial.  Had the trial taken place in the High Court in the

Lawnmarket there would have been queues round the block each morning to get a

seat on the public benches.  Due to the fact that it took place in Zeist in Holland, few

Scots could afford to attend.

The opportunity to televise the trial was there, and the trial was televised to remote

sites in Washington DC, New York, London and Dumfries.  These sites were only

accessible to bereaved relatives.  The television pictures could be made available to

all Scots but because of the approach taken by the Scottish High Court they were not

seen by the Scots public.

The Scottish taxpayer has been responsible to a large extent for the Lockerbie trial

being able to proceed.  However, the court has denied the Scottish citizens access to

the trial.



Conclusion

Technological advances mean that courts can now be televised by cameras which

are so unobtrusive as to cause no inconvenience to the trials being televised.

Miniature cameras remotely controlled, suspended from the ceiling of the courtroom,

allow a proper television record to be kept without intruding into the conduct of the

proceedings in any way.  The Lockerbie trial was filmed in this way and it is very

doubtful if any of the lawyers appearing before the courts were conscious at any time

of being filmed.

Inevitably, there will be misgivings within the legal profession, many of whose

members tend to be somewhat traditional in outlook, about a departure from the

tradition of not filming court proceedings in Scotland.  However, in a similar way the

Westminster Parliament and the Scottish Parliament have been televised.  The

public are able to see their public representatives going about their legislative and

scrutiny business.  There was great apprehension at the time of the original

experiment to televise Westminster.  Many misgivings were voiced by traditionalist

parliamentarians about MPs “playing to the camera”; trying to present arguments in a

televisual way, and the like.  All these misgivings have proved unfounded.

Television is now the recognised way of the public accessing parliamentary

information.  In Scotland the BBC programme Holyrood Live, which records the

proceedings of the Parliament and some of its Committees, broadcasts live pictures

of proceedings. This is service has proved very popular with the Scottish public,

drawing significant audiences on a regular basis.

The argument for televising the courts is similar to the argument for televising

Parliament.  The public see what is being done in their name.  The public who cannot

travel, or who have jobs, are unable to attend daily proceedings.   The public interest

in the proceedings, however, can be served by the proceedings being televised.



BBC Scotland
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Appendix

Lord President Hope’s Directions on Television in the Courts - Issued August 1992

TELEVISION IN THE COURTS

The Lord President has issued the following directions about the practice which will
be followed in regard to requests by the broadcasting authorities for permission to
televise proceedings in the Court of Session and the High Court of Justiciary.

(a) The rule hitherto has been that television cameras are not allowed within the
precincts of the court.  Whilst the absolute nature of the rule makes it easy to
apply, it is an impediment to the making of programmes of an educational or
documentary nature and to the use of television in other cases where there
would be no risk to the administration of justice.

(b) In future the criterion will be whether the presence of television cameras in the
court would be without risk to the administration of justice.

(c) In view of the risks to the administration of justice the televising of current
proceedings in criminal cases at first instance will not be permitted under any
circumstances.

(d) Civil proofs at first instance do not normally involve juries, but the risks
inherent in the televising of current proceedings while witnesses are giving
their evidence justify the same practice here as in the case of criminal trials.

(e) Subject to satisfactory arrangements about the placing of cameras and to
there being no additional lighting, which would make conditions in the court
room intolerable, the televising of current proceedings at the appellate level in
both civil and criminal cases may be undertaken with the approval of the
presiding Judge and subject to such conditions as he may impose.

(f) Subject to the same conditions, ceremonies held in a court room may also be
televised for the purpose of news broadcasting.

(g) The taking of television pictures, without sound, of Judges on the Bench - as a
replacement for the still photographs currently in use - will be permitted with
the consent of the Judge concerned.

(h) Requests from television companies for permission to film proceedings,
including proceedings at first instance, for the purpose of showing educational
or documentary programmes at a later date will be favourably considered.  But
such filming may be done only with the consent of all parties involved in the
proceedings, and it will be subject to approval by the presiding Judge of the
final product before it is televised.
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Strathclyde Fire Board – Submission for the Freedom of Information
(Scotland) Bill (19.11.01)

This note is prepared on the premise that the Strathclyde Fire Board, being a
Joint Board constituted in terms of the Mid and Southern Western Combined
Fire Services Area Administration Scheme Order 1995 and being responsible
for maintaining and administering Strathclyde Fire Brigade, falls within the
definition of ‘Scottish Public Authority’ as provided for in Section 3(1) and
Schedule 1, Part 3, Section 22. In turn refers to Section 235 of the Local
Government (Scotland) Act 1973 where a ‘Joint Board’ is stated to mean ‘a
body corporate, constituted for the purpose of a combination of local
authorities under this Act or by or under any other enactment consisting
exclusively of members appointed by the local authorities’.

i) Part 1, Section 8 – Requesting Information

I would suggest that a Sub-Section 1(d) is added to read ‘states the
reason for the request’. This additional information would assist the
recipient to determine the public interest question or whether a request
is vexatious. It will also prevent a potential Claimant’s Charter.

Given that requests do not appear to be addressed to a specific Office
Holder e.g. Clerk to the Board, Chief Executive, I foresee difficulties in
meeting the time schedules. Would it not be prudent to require the
appointment of an Information Officer, just as there has to be a Data
Protection Officer by virtue of the Data Protection Act 1998, a
Monitoring Officer by virtue of the Local Government and Housing Act
1989 etc. Given that this Fire Board has 4 Commands, with around 113
fire stations of which some 75 are unoccupied, being crewed by
retained or volunteer members responding to pagers, a request sent to
one of these establishments may not be redirected and answered
within the stipulated time schedules, or at least the period of 20
working days could be substantially eroded.

ii) Part 1, Section 9 fees

Notwithstanding Section 12, will the fee fixed by Ministers truly reflect
the considerable resources needed to meet the requirements of this
bill? It could entail a member of staff being solely dedicated to this task,
particularly as that person will require to be trained in legislation and
the role of the Fire Service, in effect having to be a Data Protection
Officer/Statistician/Record Holder/ Researcher rolled into one. While
one person would be beneficial to ensure that repeat or vexatious
requests are picked up upon, when it comes to reviews as provided for
in Section 20 and 21 it may be in the interests of natural justice that
another person consider these-is this the intention?
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iii) Part 1, Section 10 Time for Compliance

Sub-section (3) qualifies the time schedule if a fee note is given
however, it does not take account of time for clearance of a cheque.

iv) Part 1, Section 14 Vexatious or Repeated Requests-

Unless it is intended to provide a definition in the code of practice to be
issued under section 60 of vexatious there could be great debates
between the parties regarding this issue-is it to be compared with
vexatious litigant in the courts?

v) Part 1, Section 15 Duty to Provide Advice and Assistance-

Even with the qualification “so far as it is reasonable to expect it to do
so”, it remains to be seen what the code of practice to be issued under
Section 60 will state, I foresee potential for conflict of interest. Will the
recipient of the request not in effect be required “to wear 2 hats” advise
and assist the inquirer and advise and assist the Fire Board or its
Brigade? Furthermore, a professional adviser to the Fire Board, e.g. a
solicitor would not be able to advise or assist a member of the public in
the interpretation or application of this proposed legislation.

vi) Part 1, Section 19 contents of Certain Notices-

Throughout the Bill are references to notices, for the sake of the
continuity will styles of these notices, which can be adapted to meet the
needs of individual requests, be incorporated in an Appendix thereto,
as for example are styles of Forms provided in terms of the Sheriff
Courts (Scotland) Act 1907?

vii) Part 2, Section 34 Investigation by Scottish Public Authorities and
Proceedings arising out of such Investigation-

May not exempt Fire Investigation Reports from disclosure if they
cannot be fitted in to Sub-sections 1 (b) or 2. At present the fires so
reported on, if they are not the subject matter of criminal proceedings,
then the FI Unit has a discretion as to whether or not to release for
payment copies of the reports, this discretion may be taken away with
the introduction of the Act.
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Victim Support Scotland – Submission for the Freedom of Information
(Scotland) Bill (19.11.01)

Introduction

Victim Support Scotland welcomes the opportunity to contribute to the consultation
on the Freedom Of Information Bill. VSS has already submitted a response to An
Open Scotland: accordingly, we have confined our comments in this paper to
those issues which we believe require further consideration by the Justice and
Home Affairs Committee(s). These issues were outlined in our original submission
and relate to the ability of victims of crime and witnesses to access information
from the public authorities responsible for investigating and prosecuting their
cases.

Our specific concerns relate to:-

� the potential ramifications of exempting law enforcement from the Freedom Of
Information regime and;

� the exclusion of appeals against a Procurator Fiscal or the Lord Advocate from
the scope of The Scottish Information Commissioner’s investigatory powers.

Basic Principles

In our response to An Open Scotland, VSS endorsed the principle that “Freedom
of information legislation should not prejudice the effectiveness of law enforcement
agencies to investigate and prosecute crime, or undermine public confidence in the
criminal justice system”.  In so doing, however, we also highlighted the needs and
rights of members of the public who become victims of crime to benefit from a
culture of “pro-active openness” on the part of the relevant public authorities. The
submission also empahsised that:-

� Law enforcement makes heavy demands on the victims of crime on whose full
co-operation the justice system relies to successfully prosecute crime. Victims
frequently find themselves being re-victimised by a system which ’processes’
them and fails to take their legitimate right to respect, information and
explanation into account.

� The provision of information and explanation to victims is central to the issue of
public confidence in the workings and credibility of our criminal justice system.
Without clear information about both the workings of the system and their own
case progress, people are left to speculate about the type of person who may
have committed the crime, their motives and the likelihood of repetition.  The
more information they have, the more chance they have of achieving a realistic
understanding of the event, its significance and possible ways in which a
recurrence could be avoided.

� Decisions to reduce a charge, accept a changed plea or discontinue a
prosecution  can be experienced as a failure on the part of the authorities to
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recognise the harm and distress which have been caused.  Information and
explanation, provided in a timely, clear and sensitive wait can dispel
misconceptions, clarify expectations and help the victims feel more confident
about their role in the process.

Information To Victims:  The Current Context

Our previous response focused largely on concerns raised by crime victims that
the Crown Office maintained a policy of not providing detailed explanations or
reasons to victims about key decisions such as plea changes, downgrading of
charges or decisions not to prosecute. The position in Scotland was contrasted
with parallel practice in England and Wales in respect of Crown Prosecution
Service commitments to victims of crime.

In the period which has elapsed since the publication of An Open Scotland
however, the Scottish Executive has made substantial commitments to improve
the standing and treatment of victims and witnesses within the criminal justice
system. The publication of the Executive’s Scottish Strategy For Victims (and the
associated agency action plans which accompanied it)  contain a number of wide
ranging and important initiatives which,  when fully implemented, should address
many of the concerns raised by VSS in our original submission and summarised in
the paragraph above.

Of particular relevance to this consultation are the commitments to:-

� Improve information for victims on criminal justice procedures via the
publication of the Victims Of Crime information leaflet, an information website
and the commitments of key agencies to provide both generic and case specific
information upon request.

� Work with the Crown Office and others to ensure information on case progress
is made available if the victim wishes.

The need to take forward work in these areas has also been re-inforced by the EU
Framework Decision On The Standing Of Victims In Criminal Procedure which
came into force on 22 March 2001.

Information To Victims: The Freedom Of Information Bill

VSS welcomes the decision to include the Crown Office, Scottish Court Service
and the Scottish Prison Service within the list of public bodies whom it is
anticipated will be subject to the obligations outlined in the Freedom Of Information
Bill. Each of these agencies has already committed, under the auspices of the
Strategy For Victims, to improve the information they provide to victims and
witnesses: the additional rigour provided by a statutory Freedom Of Information
regime has the potential to enshrine these commitments into rights.
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The timing of the initiatives resulting from the Strategy For Victims, does however,
present some difficulty in relation to the Freedom Of Information Bill and in
particular, the ability to assess any impact of the proposed exemptions highlighted
in the introductory paragraph of this paper. In the light of this, we would make the
following comments:-

� A Freedom Of Information regime should not be the sole vehicle by which
victims or witnesses are provided with information or explanations as to the
progress in “their” case. It can, however, provide a legislative basis for ensuring
that operational practice in this area is consistently and rigorously applied.

� The commitments to enhance information provided to victims (under the
Victims Strategy) are not, as yet, fully implemented. On this basis, it would be
premature to pass comment on how well they will meet the needs of victims
and witnesses in practice.

� VSS concerns regarding the exemptions proposed may, over time, prove to be
unfounded. For example, paragraph 118 of the Policy Memorandum which
accompanies the Bill notes that the Crown Office will be required to administer
a publication scheme (approved by the Commissioner) setting out the
information it will make available routinely. The absence of detail as to what the
publication scheme will contain renders comment on the strength of
commitments placed on the Crown under the Bill, as it is currently constituted,
somewhat problematic. We would therefore, merely re-iterate the need for such
a publication scheme to re-inforce the ability of victims to access information
and receive appropriate explanations as to the conduct of their case.

� VSS recognises that a Freedom Of Information regime should not impair the
ability of those bodies charged with  the investigation and prosecution of crime
to carry out their core functions and, that in some instances, there will be sound
operational reasons which will mitigate against  disclosure of information to
victims and witnesses regarding decision making and case progress.

� This principle should not, however, be used to deny victims and witnesses
access to information per se. The need to provide explanations and information
is arguably stronger in cases where there are sound reasons preventing full
disclosure, so that victims can be helped to understand the reasons why they
cannot be told more. As recognised in the McPherson Report
(recommendations 35 and 37), these should, however, be exceptional cases
rather then the norm.

Scope Of Scottish The Information Commissioner

VSS welcomes the provision outlined in the Bill to establish an independent
Information Commissioner to promote and enforce the Freedom Of Information
regime. Importantly, the position also carries a duty to raise awareness amongst
the public of their rights as established by the legislation: again this is to be
welcomed.

Given the comprehensive powers envisaged for the Commissioner, it is therefore
disappointing to see that as currently constituted, the Freedom Of Information Bill
excludes from the Commissioner’s remit the power to consider an appeal of a
decision (after review) made by either a Procurator Fiscal or the Lord Advocate.
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As previously stated, we recognise the need to ensure that the Bill does not
undermine the effectiveness of law enforcement and, the implications of the
Scotland Act which restrict the degree of scrutiny which can be exercised by any
body on the activities of the Lord Advocate. In respect of these points, we make
the following observations:-

� The content exemptions in respect of investigations and law enforcement
already confer considerable discretion to restrict or refuse disclosure by way of
the substantial prejudice and public interest tests: these would appear to
already provide appropriate safeguards to prevent disclosure of information
which might undermine the law enforcement function. When considering
appeals against decisions on disclosure made by either a Procurator Fiscal or
the Lord Advocate, it would presumably be competent for the Information
Commissioner to adjudge whether these tests had been applied legitimately
during either the initial decision or any subsequent review. On this basis, it is
difficult to envisage how the activities of the Information Commissioner could
undermine the effectiveness of criminal justice and law enforcement in
Scotland.

� As detailed in the Policy Memorandum, section 48 of the Scotland Act
enshrines the ability of the Lord Advocate to take decisions “independently of
any other person”. This section of the Act  is designed to preserve the
impartiality of the prosecution system and to provide a separation of powers
between it and the Scottish Parliament. It seems unlikely, however, that the
legislation was intended to prevent any scrutiny of the Lord Advocate’s activities
per se.

� In this respect, we would draw the Committee’s attention to the
recommendations of the Jandoo Inquiry following which it has been agreed to
establish an Inspectorate of the Crown Office and Procurator Fiscal Service
headed by “an independent Inspector”.

In light of the above, we would request that the position in respect of the
Information Commissioner’s powers might be reviewed.

Victim Support Scotland
November 2001
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Scottish Human Rights Centre – Submission  for the Freedom of Information
(Scotland) Bill (20.11.01)

SHRC welcomes the Freedom of Information (Scotland) Bill and commends it for being
an improvement on the Westminster Bill in many areas. The purpose of nay Freedom
of Information (FOI) Act is to encourage more open and accountable government by
establishing a general statutory right of access to official records and information.
Legislation is needed since the ability to obtain information is crucial to a fully open and
democratic society.

The impact which the Human Rights Act will have on this area should be highlighted.
Although it does not provide a specific right to access information, article 10  - freedom
of expression, provides the right to receive and to impart information. It is not possible
to exercise this right unless adequate access to information is provided.

With regard to the bill SHRC has a number of major concerns which should be
addressed as soon as possible to provide the best possible FOI Bill. SHRC believes
that these concerns are fundamental to the creation of a truly effective FOI regime.

Costs and charging
SHRC believes that access to information should be free or at minimal cost and is
concerned that although simple requests will be answered free of charge, a Scottish
authority could charge up to £400 for information (plus photocopying and postal
charges). It seems discriminatory that this information would be available for £50 under
the UK FOI Act. SHRC is concerned that these charges will be a barrier to many
Scottish citizens who would like to exercise their right to information but find the cost
prohibitive. The provision that permits authorities to refuse to provide information if the
cost of locating it exceeds £500 is also of concern.

Class based exemptions
The provision for class based exemptions does not fit with the commitment to openness
which the FOI (Scotland) Bill professes to embody. SHRC sees no justifiable reason
why these exemptions can not be adequately covered by content based exemptions
subject to the substantial harm test. It should be for the body holding information to
prove that harm would be caused by disclosure and not for the applicant to disprove it.
A presumption against disclosure has no place in a Freedom of Information regime.

Political Veto over Information Commissioner’s Decisions
SHRC is opposed to the provision which allows the First Minister, after consultation, to
veto the order of the Information Commissioner for disclosure on public interest
grounds. This principle is fundamentally flawed as it permits executive interference in
matters of law and has the potential for this power to be abused. If the First Minister or
Cabinet as a whole disagree with a decision of the Information Commissioner they
should appeal to the courts via Judicial Review, not overrule it by issuing a ministerial
certificate.

In-Confidence Exemption
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SHRC is concerned at the ease with which the confidentiality exemption may be
claimed. This poses a serious obstacle to disclosure in that if the authority and the
person supplying the information agreed that is should be confidential then it would be
outwith the scope of the FOI regime. This allows huge potential for abuse which should
not be permitted.

SHRC believes that it is vital that a culture of openness is promoted and encouraged.
Although the Freedom of Information (Scotland) Bill will provide a right of access to
information the onus is still on the citizen to seek out the information rather than on the
authority to ensure that their information is freely accessible to all, this would be a true
freedom of information regime.

Rosemarie McIlwhan
Director
Scottish Human Rights Centre
20.11.01
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JUSTICE 1 COMMITTEE

Petition PE373 by Mr Raymond Dorricott

Note by the Clerk

Background

This petition calls for the Scottish Parliament to amend the current legislation with
regard to the issue of summary warrants by Sheriffs to local authorities, insofar as
this relates to the rights of alleged debtors to reply or make comment before a
warrant is issued.

The Justice and Home Affairs Committee considered the Abolition of Poindings and
Warrant Sales Bill (now the Abolition of Poindings and Warrant Sales Act 2001) in
1999 and 2000, and agreed in its Stage 1 report that the current system of diligence
was unsatisfactory and that the Scottish Executive should prepare legislation to
ensure that “a workable but humane alternative” was found.

Summary warrant procedure allows various forms of diligence to be used in relation
to the recovery of outstanding taxes and rates, by the appropriate local authority or
taxing authority, without a court action for the payment.  Instead, a certificate of non-
payment is presented to a sheriff, who then issues a summary warrant for diligence.
The summary warrant acts as the equivalent of a court decree.  To obtain a summary
warrant, the creditor submits a certificate to the sheriff court confirming that the
debtor has not paid the relevant debt and applying for a summary warrant to be
granted.  The sheriff must accept this certificate as being prima facie accurate and
valid, and grant the summary warrant in the statutory form.  The accelerated nature
of this process means that a debtor does not have the same opportunities to object
as are available under the non-summary warrant procedure.

In its response of 31 August 2001 to the Public Petitions Committee regarding the
petition (attached), the Scottish Executive highlighted the report of the Working
Group on a Replacement for Poinding and Warrant Sale, ‘Striking the Balance’,
which recommends that the Scottish Executive should, in conjunction with local
authorities, give further consideration to its policy on the use of summary warrant
procedure by local authorities.  The Minister for Justice launched a consultation on
the Group’s recommendations which had a deadline of 17 October 2001.  The
Scottish Executive Justice Department are currently analysing the responses to this
consultation which they will present to the Minister for Justice shortly.

The Public Petitions Committee considered the petition at its meeting on 11
September 2001, and agreed to recommend to the Justice 1 Committee that it be
considered when the Executive’s proposals for the replacement of poindings and
warrant sales are examined.



Procedure

The Standing Orders make clear that, where the Public Petitions Committee refers a
petition to another committee, it is for that committee then to take “such action as
they consider appropriate” (Rule 15.6.2(a)).

Options

The Committee may wish to consider this petition again once the Minister for Justice
has made a statement on the consultation on the recommendations of the Working
Group on a Replacement for Poinding and Warrant Sale.

Alternatively, the Committee may wish to note the petition and agree to take no
further action.
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JUSTICE 1 COMMITTEE

Petition PE405 by Mr James Duff

Note by the Clerk

Background

The petition calls for the Scottish Parliament to change the law in order that
complaints against solicitors are taken out of the hands of the Law Society of
Scotland and placed with an independent body.

The Public Petitions Committee considered this petition at its meeting on 6
November 2001, and agreed to refer the petition to the Justice 1 Committee with the
recommendation that it be considered as part of its inquiry into the regulation of the
legal profession.

The Committee agreed at its meeting on 23 October 2001 that the system of
complaints against people working in the legal profession would be the primary focus
of the inquiry.  The Committee has also agreed that it does not wish to become
involved in individual cases such as the petitioner’s, but has agreed to examine the
main issues arising from the individual cases that are relevant to the inquiry.

Procedure

The Standing Orders make clear that, where the Public Petitions Committee refers a
petition to another committee, it is for that committee then to take “such action as
they consider appropriate” (Rule 15.6.2(a)).

Options

The subject matter of this petition is currently being addressed in the Committee’s
inquiry into the regulation of the legal profession.  Committee members will recall that
the Committee considered a similar petition (PE361 by Mr Stuart Usher on behalf of
Scotland Against Crooked Lawyers) at its meeting on 23 October 2001, and agreed
to take the issues raised by the petition into account during its inquiry into the
regulation of the legal profession.  The Committee may wish to take the same action
with this petition.

Alternatively, the Committee may wish to note the petition and agree to take no
further action.



J1/01/31/6
JUSTICE 1 COMMITTEE

Marriage (Scotland) Bill

Note by the Clerk

The Marriage (Scotland) Bill was introduced on 13 November 2001.  The objectives
of the Bill are—

•  to permit civil marriages to be solemnised at locations other than registration
offices;

•  to authorise local authorities to license locations for that purpose and to charge
fees to meet related costs and for connected purposes; and

•  to enable the Registrar General for Births, Deaths and Marriages to give
guidance on the above to local authorities (paragraph 2, Policy Memorandum).

Subject to Bureau approval on 20 November, the Bill will be referred to the Local
Government Committee as lead committee, and to the Justice 1 & 2 Committees as
secondary committees because the topic of marriage more generally falls within the
remit of the Minister for Justice.  The Committee is invited to consider whether it
wishes to examine the Bill at Stage 1 and report to the Local Government Committee
on its findings.






