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1. Item in private: The Committee will decide whether to take item 3 in private.
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PE89 by Eileen McBride.

3. Regulation of the legal profession: The Committee will consider a shortlist of
advisers.
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Item 2
Committee members may wish to consult the documentary evidence (available from
the Clerks in Room 5.16, PHQ) received by the Public Petitions Committee from
Scotland Against Crooked Lawyers which was submitted with Petition PE361.
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Petition PE361 by Mr Stuart Usher on behalf of Scotland Against Crooked
Lawyers

Note by the Clerk

Background

The petition calls for the Scottish Parliament to (a) ensure that the Scottish Executive
complies with all articles and provisions of the European Convention on Human
Rights; (b) take various steps in relation to the regulation of the Law Society of
Scotland and the Faculty of Advocates; and (c) to take a further range of steps to
reform and improve the justice system in Scotland.

The petitioners allege that there is corruption in the Scottish Legal Justice system
due to its self-regulation, and call for a reform of the system.  The petitioners call for
several actions including:
• appointment of persons (who are independent of the legal profession) to regulate

the legal profession to replace the Law Society of Scotland and the Faculty of
Advocates, and to subject these persons to a rigorous scrutiny for suitability

• to remove powers to appoint the judiciary from the Lord Advocate and replace
these powers, and

• to modernise, simplify and re-structure the Scottish Legal Justice system.

The petitioners have also contacted the Scottish Parliament, MP’s, MSP’s, the Law
Society of Scotland and the Scottish Legal Services Ombudsman regarding their
concerns.

The Public Petitions Committee considered its petition at their meeting on 8 May
2001, and agreed to seek the views of the Scottish Executive on the issues raised in
the petition together with comments from the Law Society of Scotland, the Faculty of
Advocates, the Scottish Legal Services Ombudsman and the Scottish Consumer
Council on specific aspects of the petition.  The Public Petitions Committee has
referred the petition to the Justice 1 Committee for information only.

Procedure

The Standing Orders make clear that, where the Public Petitions Committee refers a
petition to another committee, it is for that committee then to take “such action as
they consider appropriate” (Rule 15.6.2(a)).

Options
As this petition is circulated to the Committee for information only no further action is
required.  Committee members are reminded that the subject matter of this petition
will be addressed in the future inquiry into the regulation of the legal profession.
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Petition PE89 by Eileen McBride

Note by the Clerk

Background

The petition calls for the repeal of legislation which will allow non-conviction
information to be included on enhanced criminal record certificates.

The relevant legislation, namely Part V of the Police Act 1997, is not yet in force.
Under section 115, an enhanced criminal record certificate will be available to
prospective employees, trainees and volunteers who have regular contact with
children and young people under the age of 18 or applicants for gaming, betting and
lottery licences.  This will include all of the details on the criminal record certificate
together with information from a local police force record check and details of minor
convictions and other ‘non-conviction’ information, which in the relevant chief
constable’s opinion might be relevant and ought to be included.

Mrs McBride is concerned that the provisions in sections 115 and 116 of Part V of the
Police Act 1997 will negate a person’s right under Scots law to be presumed innocent
until and unless proven guilty, and also contravene article 6 (right to a fair trial) of the
European Convention on Human Rights.

On 30 January 2001, the Committee agreed to consider whether an individual should
be informed that a request to view an enhanced criminal record certificate has been
made at its next meeting.  At its next meeting on 6 February 2001, the Convener
stated that he would write to the Minister for Justice to order to find out whether he
intends that people will be informed as a matter of course and would bring the matter
back to the committee.  The Minister responded on 2 April 2001 (see letter attached).
In his letter, the Minister states that the individual will always know that a request to
view has been made.  This is because under the Provisions of Part V it is the
individual who will make the application for an enhanced criminal record certificate for
the purposes of applying for a position which involve working with children and
vulnerable adults.  In addition, the individual requires the certificate to be
countersigned and also endorsed with a statement by a registered person (who is
likely to be the prospective employer).

Procedure

The Standing Orders make clear that, where the Public Petitions Committee refers a
petition to another committee, it is for that committee then to take “such action as
they consider appropriate” (Rule 15.6.2(a)).



Options

In light of the response of 2 April from the Minister, the Committee might wish to
close consideration of the petition.

NB – The relevant papers, previously circulated are the following:
• SPICe Research Note 00/19
• JH/00/13/3 Note by the Assistant Clerk (copy of petition attached)
• JH/00/14/9 Letter from Eileen MacBride on PE89
• JH/00/16/4 Note by the Clerk (letter from the Minister for Justice was

attached)
• JH/00/25/17 Response from Barnardo’s Scotland
• JH/00/26/7 Response from the Scottish Police Federation
• JH/00/28/5 Response from the Law Society of Scotland
• JH/00/31/10 Note by the Assistant Clerk
• JH/00/32/3 Draft letter to the Minister for Justice
• J1/01/2/7 Note by the Clerk
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Briefing for Justice 1 Committee

(revised)

16 May 2001

REGULATION OF THE LEGAL PROFESSION

FRAZER MCCALLUM

This briefing provides a summary of current arrangements for regulating the
activities of the legal profession in Scotland.  It focuses mainly on advocates and
solicitors (including solicitor-advocates), with some information on qualified
conveyancers and executry practitioners also being included.  It should, however,
be noted that these are not the only groups of people involved in providing advice
on matters connected with the legal system (e.g. advisers lacking formal legal
qualifications, whether offering advice for reward or not, also play a role).

ADVOCATES

Admission to the profession

The Faculty of Advocates (nominally on a remit from the Court of Session)
controls admission to the profession.  The Faculty is an independent corporation
(by custom rather than under any statute) consisting of all those who have been
admitted to practice as advocates.1  The Faculty generally requires that entrants to
the profession have undergone the following stages of training:

1 It should be noted that the affairs of the Faculty (including the regulation of admission and
professional conduct) are now, in general, exercised by a Council that it elects rather than by the
whole Faculty in general meeting.
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• Knowledge of the law – this requirement is normally met by the entrant holding
a degree in law, from a Scottish university, containing passes in the required
subjects.  However, the Faculty also offers its own professional examinations
in the required subjects.

• Diploma in Legal Practice from a Scottish University – entrants must normally
hold a pass in the Diploma.

• Practical training – a period of practical training (including a period in a
solicitor’s office as a trainee followed by a period of pupillage or ‘devilling’ to a
practising member of the Faculty).

It should be noted that not all members of the Faculty are in active practice as
advocates.  The Faculty includes those who have retired from active practice or
have taken up other full-time appointments (e.g. as judges or academic lawyers).
Thus, whilst the Faculty numbered 655 in 1998, there were only 404 practising
members.2  This figure is, however, the product of a significant increase in the
number of practising advocates over recent years – e.g. there were 128 in 1975
and 202 in 1985.3  The number of female advocates in practice has, over the
same period, risen from 4 in 1975, to 17 in 1985 and 83 in 1998.4

Discipline and the investigation of complaints by the Faculty of Advocates

In 1988, the Faculty published a Guide to the Professional Conduct of Advocates.
This represented the first formally written code of conduct for advocates in
Scotland and provided both advocates and members of the general public with
information on the conduct to be expected of advocates.5

Complaints about the behaviour of advocates are made to the Dean of the
Faculty,6 although the Dean may also act without receiving a complaint.  The
Faculty has the ultimate authority to determine what amounts to professional
misconduct by advocates.  The disciplinary rules published by the Faculty
(Disciplinary Rules for Advocates) date from 1992.  It should be noted that the
content of both the Guide to the Professional Conduct of Advocates and the
Disciplinary Rules for Advocates are currently under review by the Faculty.

The Dean may deal with any complaints personally7 – either with or without asking
an investigatory committee to provide a report on the matter (such a report may
be sought where the matters involved are not clear).  The Dean may also remit
complaints to a Disciplinary Tribunal.  The Tribunal is chaired by a retired judge or
sheriff-principal and has a more formal procedure – a hearing is held after a

2 See Paterson, A.A., Bates, T.St.J.N. and Poustie, M.R., The Legal System of Scotland – Cases and
Materials (4th ed.) (W. Green/Sweet & Maxwell: 1999), at p.243.

3 Ibid, p.243.
4 Ibid, p.244.
5 Prior to the publication of the Guide, guidance on the conduct to be expected of advocates could be

found in the rulings of the Dean of Faculty on specific areas of professional conduct.
6 The Dean is the principal elected officer of the Faculty.
7 The penalties that can be imposed by the Dean include the imposition of a fine and ordering the

repayment of fees.
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complaint has been served on the advocate in question and the advocate has
lodged written answers.  The Tribunal has the power to impose greater penalties
than the Dean alone, although any penalty imposed is still subject to the approval
of the Dean.  There is no appeal from the decision.

The Scottish Legal Services Ombudsman oversees the complaints and
disciplinary procedures of the Faculty of Advocates (see below).

Role of the courts

Although the courts are not directly concerned with the regulation of advocates,
they do have a role to play where a client complains of incompetence.

(a) Possibility of being sued for negligence

The extent of an advocate’s liability for negligence is unclear.  The traditional
position in Scotland has been that an advocate cannot be sued by a client for any
loss resulting from the actions of the advocate, undertaken on behalf of the client,
provided that: (i) the actions of the advocate properly related to the conduct of the
case for which he/she had a mandate; and (ii) the advocate acted in good faith
according to his/her judgement of what was required in the case.  Various
arguments have been advanced in support of this position, including the view that
it is justified on the basis that the duties of an advocate extend beyond a duty to
the client, and include a duty to the court.  It has, therefore, been stated that an
advocate must have a level of independence from a client that allows the
advocate (where appropriate) to conduct a case without regard to the wishes of
the client, free from the fear of any action being raised against him/her by the
client.  This position was set out by Lord President Inglis in Batchelor v Pattison &
Mackersey (1876) 3 R. 914 and has been followed subsequently (see Brodt v
King 1991 S.L.T. 272).

However, English case law has drawn a distinction between the work carried out
by a barrister (similar to an advocate in Scotland) in court, including pre-trial work
closely connected with such work, and other work carried out by barristers.  It has
been held that the immunity of the barrister from being sued for negligence only
extends to the former (i.e. work carried out in court plus pre-trial work closely
connected with court work).8  It has been stated that Scottish courts are likely to
adopt the same distinction in the future.9  It should also be noted that the Faculty
of Advocates has, since 1976, had a Compulsory Indemnity Insurance scheme for
all practising advocates which provides cover in relation to actions against them
for negligence out of court.

(b) Appeals based on the conduct of a defence

The manner in which an advocate (or a solicitor or solicitor-advocate) conducts a
defence may form the basis for an appeal.  A bench of five judges (on appeal to

8 See the House of Lords case of Saif Ali v Sydney Mitchell & Co [1980] AC 198
9 For example, see White, R.M. and Willock, I.D., The Scottish Legal System (2nd ed.) (Butterworths:

1999), at p.284.
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the High Court of Justiciary) reconsidered the law in this area in the case of
Anderson v HM Advocate 1996 S.L.T. 155.  Although the appeal was based on
the manner in which a solicitor-advocate had conducted the original defence and
was, in fact, unsuccessful,10 the case did lay down the general principle that the
manner in which a defence is conducted can give rise to a miscarriage of justice
and thus be the basis for a successful appeal.  The court stated (at pp.163-164)
that:

“Whether he [i.e. the accused] is represented by counsel, by a solicitor-advocate or
by a solicitor, his right is to representation in such a way that his defence will be
presented to the court.  This is in order that he may receive a fair trial on the charge
which has been brought against him.  On the other hand counsel or the solicitor
who represents him is not subject to direction by the client as to how that defence is
to be presented. … Accordingly it cannot be asserted as an absolute rule that the
conduct of a defence by the accused’s counsel or his solicitor will not be a ground of
appeal.  But the circumstances in which it will provide a ground of appeal must be
defined narrowly.”

Thus, the manner in which an advocate (or solicitor or solicitor-advocate) conducts
a defence may in certain circumstances be subject to review during the course of
an appeal.  It should, however, be noted that the Court of Appeal is not directly
concerned with whether or not any disciplinary or other action should be taken
against the lawyer who prepared/presented the original defence case.

SOLICITORS

Admission to the profession

All practising solicitors in Scotland must be members of the Law Society of
Scotland (the ‘Law Society’).11  The Law Society was established in 1949 and is
now governed by the Solicitors (Scotland) Act 1980 (the ‘1980 Act’).  The Council
of the Society conducts the business of the Law Society.12  The Council may, with
the concurrence of the Lord President,13 make regulations for the education and
training of solicitors.14  Entrants to the profession generally undergo the following
stages of training:
• Knowledge of the law – this requirement is normally met by the entrant holding

a degree in law, from a Scottish university, containing passes in the required
subjects.

• Diploma in Legal Practice from a Scottish University.

10 For an example of a successful appeal based on the conduct of a defence (the Court of Appeal granting
authority for the Crown to bring a new prosecution), see the case of John Hemphill (reported in The
Scotsman, 28th April 2001, at p.3).

11 Some solicitors are also members of other professional societies (both national and local), such as the
Society of Writers to the Signet, the Society of Solicitors in the Supreme Courts, the Glasgow Bar
Association and the Society of Advocates in Aberdeen.  However, membership of such bodies is
voluntary and does not confer any public privileges on a member in the same way that membership
of the Law Society does.

12 See the 1980 Act, section 3.  The Council is elected by members of the Law Society.
13 The Lord President is the head of the Court of Session.
14 1980 Act, section 5.
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• A two year training contract with a solicitor.15

• A three-week Professional Competence Course plus a Test of Professional
Competence administered by the Law Society.

The 1980 Act goes on to provide that no person shall (subject to specified
exceptions) be admitted as a solicitor unless he/she:16

• is aged 21 years or over;
• has satisfied the Council of the Society both that he/she has complied with

regulations relating to training and that he/she is a fit and proper person to be a
solicitor; and

• has paid any admission fee fixed by the Council of the Society (with the
approval of the Lord President).

There were 8,362 practising solicitors in 1998.17  The majority of practising
solicitors work in private practice (on their own, in partnership or in the
employment of other solicitors).  However, many solicitors are also found working
for industrial and commercial concerns, pubic bodies and local or central
government.  Thus, in 1998, practising solicitors were found to be working in:18

• Private practice (partners/consultants) 3,765 (45%)
• Private practice (qualified assistants) 2,471 (30%)
• Local authorities 634 (8%)
• Central government and public bodies 577 (7%)
• Industry/commerce 286 (3%)
• Miscellaneous 627 (7%)

In 1998, 36 per cent of enrolled solicitors were female (although comprising only
17 per cent of principals – i.e. partners or sole practitioners).  This compares with
21 per cent of enrolled solicitors in 1985 and 9 per cent in 1975.19

Discipline and the investigation of complaints by the Law Society

The 1980 Act provides that the statutory objects of the Law Society include the
promotion of:
• the interests of the solicitors’ profession in Scotland; and
• the interests of the public in relation to that profession.20

The 1980 Act goes on to provide that the Council of the Society may (subject to
the approval of the Lord President) make rules for regulating the professional

15 May also be carried out with an appropriate public authority or other recognised organisation.
16 1980 Act, section 6.
17 See Paterson, A.A., Bates, T.St.J.N. and Poustie, M.R., The Legal System of Scotland – Cases and

Materials (4th ed.) (W. Green/Sweet & Maxwell: 1999), at p.264.  (Quoting figures taken from Law
Society Annual Reports.)

18 Ibid, p.264.
19 Ibid, pp.262-263.
20 1980 Act, section 1.
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practice, conduct and discipline of solicitors.21  The Law Society has, in fact,
issued a number of codes of conduct, set of rules22 and detailed practice
guidelines.23  A failure to comply with such rules of conduct may be treated as
professional misconduct.  It should be noted that such failures may fall short of
what a court would treat as negligence on the part of a solicitor.  It should also be
noted that a breach of professional conduct may fall short of professional
misconduct but still amount to either unprofessional conduct or a breach of
etiquette or professional good manners.  Such breaches carry the possibility of
different types of penalty (e.g. a finding of unprofessional conduct may result in
censure and/or an award of costs).

The Law Society’s Code of Conduct for Solicitors Holding Practising Certificates24

provides, according to the introduction that precedes it, a:

“statement of the basic values and principles which form the foundation of the
solicitor profession.  It is not intended to be an exhaustive list of all the detailed
practice rules and detailed obligations of solicitors, but it is the foundation for those
rules and may be referred to for guidance in assessing whether or not a solicitor’s
conduct meets the standard required of a member of the profession”.25

The Code covers matters such as independence, conflict, confidentiality and
professional fees.  The preamble to the Code recognises that the function of a
solicitor will give rise to obligations, which may in some cases appear to be in
conflict with each other, towards: clients; the courts; the public; and the legal
profession.  Other codes of conduct include a Code of Conduct for Criminal
Work26 and a Supplementary Code of Conduct for Solicitors Exercising Extended
Rights of Audience27 (i.e. relating to solicitor-advocates).

Complaints are, in the first instance, made to the Law Society (the Client Relations
Office).28  Approximately one in five of these are referred to one of the four
complaints committees of the Law Society.29  Various forms of administrative
action are used in dealing with the remaining complaints (e.g. a complaint of delay
may be resolved by the delay being explained or the work resumed and/or by a
cut in fees).  The complaints committees comprise both lay members and
solicitors and are used in relation to the more serious or disputed complaints.
They can, if they find that there has been inadequate professional services, take
various steps, including requiring the solicitor involved to repay fees, rectify errors

21 Ibid, section 34.
22 For example, the Solicitors (Scotland) Account Rules.
23 The practice guidelines cover a wide variety of subjects, such as conflicts of interest, confidentiality

and the avoidance of delay in concluding missives.
24 Reproduced in the Parliament House Book (W. Green/Sweet & Maxwell), Division F, at p.824.
25 Ibid, Division F, at p.823.
26 Ibid, Division F, at p.839.
27 Ibid, Division F, at p.538.
28 The Client Relations Office received 1, 427 complaints in 1998 – figure taken from White, R.M. and

Willock, I.D., The Scottish Legal System (2nd ed.) (Butterworths: 1999), at p 285.
29 Ibid, p.285.
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or pay compensation.30  They can also recommend a prosecution before the
Scottish Solicitors’ Discipline Tribunal.31

The Scottish Legal Services Ombudsman oversees the complaints and
disciplinary procedures (see below).

Discipline and the investigation of complaints by the Scottish Solicitors’

Discipline Tribunal

The constitution, procedures and powers of the Scottish Solicitors’ Discipline
Tribunal (the ‘Tribunal’) are set out in the 1980 Act (see sections 50 to 54 and
Schedule 4).  The 1980 Act provides that the Tribunal must comprise both
solicitors and lay persons.

The Law Society refers most of the cases dealt with by the Tribunal.  However, in
addition to the possibility of the Law Society referring complaints to the Tribunal,
section 51 of the 1980 Act contains a list of other persons/bodies able to report
cases to the Tribunal, where it appears that a solicitor may have been guilty of
professional misconduct.  The list includes any judge, the Dean of the Faculty of
Advocates, the Scottish Legal Aid Board and the Scottish Legal Services
Ombudsman.  The Council of the Society, where it is the body that referred a case
to the Tribunal, acts as a prosecutor and appoints a solicitor to present the case
against its member.  The Tribunal may, in fact, exercise its disciplinary powers
without conducting an inquiry – where a solicitor has been convicted by a court of
an offence involving dishonesty or sentenced to a term of imprisonment of not less
than two years.  The disciplinary powers of the Tribunal include, where it is
satisfied that there has been professional misconduct, the power to strike off,
suspend from practice, or fine a solicitor.

The Tribunal also acts as an appellate body to which solicitors can appeal against
disciplinary decisions of the Council of the Law Society.

Role of the Scottish Legal Aid Board

The Scottish Legal Aid Board (SLAB) is responsible for managing legal aid in
Scotland.  It is a non-departmental public body set up under the Legal Aid
(Scotland) Act 1986 (the ‘1986 Act’).  Its main tasks are:
• to grant or refuse applications for legal aid (Advice & Assistance, Civil Legal

Aid and Criminal Legal Aid);
• to pay solicitors and advocates for the legal aid work they do; and
• to advise Scottish Ministers on legal aid matters.

SLAB also has the power (under section 51 of the 1980 Act) to refer cases of
alleged professional misconduct on the part of a solicitor to the Scottish Solicitors’

30 1980 Act, section 42A.
31 The Council of the Society can, under section 51 of the 1980 Act, refer complaints to the Scottish

Solicitors’ Discipline Tribunal.
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Discipline Tribunal (see above).  Such cases may, for example, include instances
where it appears that a solicitor has been seeking to make extraordinary and
apparently unjustified claims against the Scottish Legal Aid Fund.

In addition, SLAB has additional functions in relation to criminal legal assistance
work.32  A Code of Practice in Relation to Criminal Legal Assistance was brought
into effect in October 1998.33  Any solicitors wishing to carry out criminal legal
assistance work must show that they comply with the Code and be registered with
SLAB.  For this purpose, SLAB maintains a Criminal Legal Assistance Register.
Solicitors must, to be entered on the Register, show that they comply with the
Code.  In terms of the Code, SLAB requires that:
• solicitors act in accordance with the standards of professional conduct defined

in Part Three of the Code;
• services provided by solicitors and materials submitted to SLAB are of the

standard defined in Part Four of the Code; and
• solicitors operate systems of management and administration that meet the

requirements of Part Five of the Code.

SLAB monitors compliance with the Code and will, where a registered solicitor is
failing to meet all the requirements of the Code, demand corrective action.  SLAB
may also remove a solicitor from the Register – thus preventing the solicitor from
carrying out further criminal legal assistance work.

There is not, at present, any equivalent of the Code or Register in relation to Civil
Legal Aid or Advice & Assistance in civil matters.

SLAB, in giving evidence to the Legal Aid Inquiry being carried out by the Justice
1 Committee of the Scottish Parliament,34 has recently stated that whilst ‘input
quality measures’, designed to ensure that solicitors provide a good service, are in
place (e.g. training requirements prior to joining the profession and continuing
professional development once one has joined it), there is an absence of
processes to measure the quality of the delivery of legal aid services.  Jean
Couper, the Chair of SLAB, stated that:

“We check that accounts payment work is done, but there is no mechanism for us to
take a view on the quality of the work that has been delivered to the applicant”.35

32 ‘Criminal legal assistance’ covers Criminal Legal Aid and Advice & Assistance in criminal matters.
33 The Code is available on the SLAB web site:

http://www.slab.org.uk/contents/resources/publications/the_code.pdf.  (Some of the provisions of the
Code have been revised since it was first published, and other revisions are currently under
consideration.)

34 See the Official Report of the Justice 1 Committee, Tuesday 8th May 2001 (available on the Scottish
Parliament web site at: http://www.scottish.parliament.uk/official_report/cttee/just1-01/j101-
1302.htm#Col2422).

35 Ibid, col.2445.
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Role of the Courts

The courts play an indirect role in the regulation of the profession where there is a
complaint of incompetence.

(a) Possibility of being sued for negligence
The clients of solicitors, and possibly affected third parties, may sue solicitors for
losses resulting from any failure to exercise the standard of skill and care which
can reasonably be expected of a competent solicitor.  It is possible that a solicitor
(including a solicitor-advocate) may enjoy the same immunity from suit against
negligence in relation to litigation as would be enjoyed by an advocate if acting in
the case.  (See above for the position in relation to advocates.)  The existence of
any such immunity would, however, still leave a wide sphere of work in relation to
which a solicitor could be sued.

It has been recognised that a person alleging negligence on the part of a solicitor
may face difficulties in finding another solicitor willing to act against a fellow
professional.  The Law Society will, where it is approached by such a person,
provide details of firms of solicitors in the locality of the person with the complaint.
In addition, the Law Society may as a last resort, where a complainer is still
unable to find a solicitor willing to act, use what is called the Troubleshooter
scheme.  This involves referring the complainer to a senior solicitor with relevant
experience who will assess whether or not the complainer has (in the view of the
solicitor) a good claim.  There is, however, no guarantee that the solicitor will be
willing to take the case any further (e.g. where the solicitor and complainer
disagree over whether there is a good case).  The Law Society will cover initial
costs under the Troubleshooter scheme, although legal costs must still be paid in
the normal way where a case is taken beyond the initial assessment of whether or
not the complainer has a good case.

It should be noted that the Law Society requires practising solicitors operating as
principals in private practice to pay into a Master Policy of professional indemnity
insurance.  Failure to do so may amount to professional misconduct.

(b) Appeals based on the conduct of a defence
The manner in which a solicitor conducts a defence may form the basis for an
appeal – see the notes above relating to advocates.

Scottish Solicitors’ Guarantee Fund

The Law Society of Scotland is required, by section 43 of the 1980 Act, to
maintain a fund from which grants of compensation may be made to people who
have, in the opinion of the Council of the Society, suffered pecuniary loss as a
consequence of the dishonesty of solicitors.  This fund is known as the Scottish
Solicitors’ Guarantee Fund (the ‘Guarantee Fund’). The Guarantee Fund is
maintained by contributions from practising solicitors.36  The Council of the Society

36 See Schedule 3 (Part I) to the 1980 Act.
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may require a person applying for a payment from the Guarantee Fund to firstly
pursue any other remedies which may be open to that person (i.e. civil remedies,
steps with a view to the institution of criminal proceedings or the making of a
complaint to the Scottish Solicitors’ Discipline Tribunal).37

Solicitor-advocates

Since 1993, solicitors have been able to apply for extended rights of audience –
allowing them to represent clients in the superior courts (the High Court of
Justiciary, Court of Session, etc.).38  Solicitors with such extended rights are
referred to as solicitor-advocates.  Applicants must, immediately prior to the date
of application, have had relevant experience of court work for a continuous period
of not less than five years.39  In addition, applicants attend a course of induction
training, observe cases in the appropriate court(s) and sit examinations on
subjects relevant to the practice in the superior courts.  The Council of the Society
makes arrangement for suitable training and assessment.40

The Council of the Society has also published a Supplementary Code of Conduct
for Solicitors Exercising Extended Rights of Audience.41

In 1999, there were 112 solicitor-advocates in Scotland (61 qualified to practice
solely in the criminal courts, 49 solely in the civil courts, and two qualified to
practice in both).42

QUALIFIED CONVEYANCERS AND EXECUTRY PRACTITIONERS

Background

The Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (the ‘1990 Act’)
made provision for two new types of supplier of legal services, namely qualified
conveyancers and executry practitioners.  The former being entitled to provide
conveyancing services and the latter executry services (i.e. the ingathering and
distribution of the assets of deceased persons).  They cannot provide other legal
services normally restricted to either advocates or solicitors.  The intention of
introducing these new branches of the legal profession was to remove the
monopolies of solicitors in these specific areas.  There were, as at 31st March
2000, a total of nine people registered to provide such services43 – five registered

37 See rule 6 of the Scottish Solicitors’ Guarantee Fund Rules 1995 (set out in the Parliament House
Book, Division F, at p.616).

38 See section 25A of the 1980 Act.
39 See the Solicitors (Scotland) (Admission with Extended Right of Audience) Rules 1995, rule 4 (set out

in the Parliament House Book, Division F, at p.607).
40 Ibid, Parts II to VI.
41 Set out in the Parliament House Book, Division F, at p.538.
42 Figures taken from Paterson, A.A., Bates, T.St.J.N. and Poustie, M.R., The Legal System of Scotland

– Cases and Materials (4th ed.) (W. Green/Sweet & Maxwell), at p.250.
43 Practitioners may additionally apply for the right to provide services direct to the public rather than

as an employee of a solicitor, etc.
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as qualified conveyancers and four registered as both qualified conveyancers and
executry practitioners.44

The Scottish Conveyancing & Executry Services Board

The Scottish Conveyancing and Executry Services Board (the ‘Board’) was
established in 1991 (by the 1990 Act)45 to regulate the training, admission and
conduct of qualified conveyancers and executry practitioners.  The Board was
suspended in 1992 but re-established in 1995 and has, since March 1997, had
responsibility for regulating the provision of conveyancing and executry services.

The Board is a non-departmental public body and is responsible to the Scottish
Ministers (through the Scottish Executive) for the discharge of its functions.  The
Scottish Ministers appoint the Chair and members of the Board.  The Board’s
Corporate Plan 2000/01 to 2003/04 states that the Board is currently funded by
Government grant-in-aid and is, due to the anticipated small number of registered
practitioners during the next few years, unlikely to become self-financing within the
time scale of the plan.  However, the intention is that fees charged to
conveyancing and executry practitioners will in the longer term cover the Board’s
costs.

The Board has produced registration rules and complaints procedures for the new
types of practitioner.  It has also set up a compensation fund and arranged for
professional indemnity insurance.  The main functions of the Board are to:

“register practitioners, ensure that they comply with the conduct and practice
regulations made by the Scottish Ministers, deal with complaints from clients and
exercise a disciplinary function over practitioners as necessary.  The Scottish Legal
Services Ombudsman46 has a role to oversee the way in which the Board handles
complaints”.47

THE SCOTTISH LEGAL SERVICES OMBUDSMAN

Overseeing the complaints and disciplinary procedures of the three professional
bodies discussed above (i.e. the Faculty of Advocates, the Law Society of
Scotland and the Scottish Conveyancing and Executry Services Board) is the
Scottish Legal Services Ombudsman (the ‘Ombudsman’).

The Ombudsman investigates the handling of complaints against legal
practitioners by their professional bodies.  A complainer must firstly take the
complaint to the appropriate professional body.  A complainer, who is not satisfied

44 Figures taken from the Corporate Plan 2001/01 to 2003/04 of the Scottish Conveyancing & Executry
Services Board, at p.5.  The Corporate Plan also states that the Board estimates that there will be
around 30 people registered to provide such services by 1st April 2004.

45 The main statutory provisions relating to the Board and its functions are contained in sections 16 to
23 and Schedule 1 of the 1990 Act.

46 The role of the Scottish Legal Services Ombudsman is discussed below.
47 Corporate Plan 2001/01 to 2003/04 of the Scottish Conveyancing & Executry Services Board, at p.3.
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with the handling of the complaint by the professional body, may then take that
complaint to the Ombudsman.  The Ombudsman is concerned with whether the
professional body has carried out a fair and thorough investigation and has taken
appropriate action.

The Ombudsman cannot overrule the decisions of the professional body.  What
the Ombudsman can do is recommend a particular form of redress or further
procedure in relation to an individual complaint, or make broader
recommendations about the manner of dealing with complaints.  The professional
body involved must consider any such recommendations and notify both the
Ombudsman and the complainer of its response.  The Ombudsman may publicise
any instances where one of the professional bodies does not comply with its
recommendations.

It should also be noted that the Ombudsman is able to refer cases, where it
appears that a solicitor may have been guilty of professional misconduct, to the
Scottish Solicitors’ Discipline Tribunal.48

If you have any comments or questions about this Research Briefing, please contact Frazer
McCallum on extension 85189 or frazer.mccallum@scottish.parliament.uk.

48 See notes above on ‘Discipline and the investigation of complaints by the Scottish Solicitors’ Discipline
Tribunal’.



providing research and information services to the Scottish Parliament

13

Research Briefings are compiled for the benefit of Members of the Scottish Parliament and their
personal staff.  Authors are available to discuss the contents of these papers with Members and
their staff but cannot advise members of the general public.


















