
J1/01/5/A

JUSTICE 1 COMMITTEE

AGENDA

5th Meeting, 2001 (Session 1)

27 February 2001

The Committee will meet at 9.30 am in Committee Room 2, Committee Chambers,
George IV Bridge, Edinburgh.

1. Prisons: The Committee will take evidence from—

The Right Reverend Andrew McLellan, Moderator of the General Assembly of
the Church of Scotland.

2. Legal Aid Inquiry: The Committee will take evidence from—

Professor Alan A Paterson, Professor of Law at Strathclyde University Law
School.

3. Petitions: The Committee will consider the following petitions:

Petition PE102 by James Ward;

Petition PE205 by Fred and Maureen Collie; and

Petition PE299 and PE331 by Ms Tricia Donegan.

4. Convention Rights (Compliance) (Scotland) Bill (in private): The Committee
will consider a draft report on the general principles of the Bill at Stage 1.

Lynn Tullis
Clerk to the Committee, Tel 85246



The following papers are attached for this meeting:

Item 1
Reflections on visiting the prisons of Scotland, by the Rev
Andrew McLellan, Moderator of the Church of Scotland
(previously circulated to JHA Members as JH/00/37/4) J1/01/5/1

Item 2
Note by the Clerk (private paper)

Item 3
Note by the Clerk (letter from the Minister for Justice and
letter from the Convener attached)

Note by the Clerk (petition PE205 and response from the
Executive attached)

Note by the Clerk (petitions PE299, PE 331 and response
from the Lord Advocate attached)

J1/01/5/2

J1/01/5/3

J1/01/5/4

J1/01/5/5

Item 4
Draft Stage 1 Report on the Convention Rights (Compliance)
(Scotland) Bill (private paper) J1/01/5/6

Papers not circulated:

Item 2

Members may wish to refer to the written submission on the Legal Aid Inquiry from
Professor Paterson (LA 10).

Item 4

Members may wish to refer to the Bill and accompanying documents. These are
available from Document Supply or at the following location on the Scottish
Parliament web site: http://www.scottish.parliament.uk/parl_bus/legis.html#25

The Scottish Executive is undertaking a further consultation period of one month in
relation to the draft codes of practice which are required to be in place for the
implementation of Parts 2 and 3 of the Adults with Incapacity (Scotland) Act 2000 on
2 April 2001.  Copies of the organisations to be contacted, a revised draft of the
codes of practice and the letter from the Scottish Executive inviting the submission of
evidence are available to consult from the Clerks in Room 3.7, Committee
Chambers.

The Scottish Executive has sent its Report on the Permanent Identification of Dogs
by the Dog Identification Group to the Clerks. Copies are available to consult from
the Clerks in Room 3.7, Committee Chambers.

Petition PE313 by Mr Hugh Devine calling for the Scottish Parliament to resolve a
dispute between householders and a developer in Deaconbank, Glasgow over land

http://www.scottish.parliament.uk/parl_bus/legis.html#25
















maintenance has been referred to the Justice 1 Committee for information only. The
petition, along with correspondence with the Executive on the matter, is available to
consult from the Clerks in Room 3.7, Committee Chambers.

Papers for information circulated for the 5th meeting, 2001

Letter from Clive Fairweather to the Guardian J1/01/5/7

Minutes of the 4th Meeting, 2001 JH/01/4/M

Newspaper article on legal aid system of fixed fees
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Petition PE102 by James Ward

Note by the Clerk

Background

This petition calls for the Parliament to investigate the alleged illegal sequestration of
the petitioner, and invites the Committee also to consider changes in the law,
specifically the provision of a right of appeal against sequestration orders.

This petition was first considered by the Justice and Home Affairs Committee at its
18th meeting, 2000 (15 May 2000).  The Committee agreed to write to the Minister
for Justice to ask whether the issues raised in the petition were to be considered as
part of the Executive’s general review of diligence (referred to during the Stage 1
debate on the Abolition of Poindings and Warrant Sales Bill).  The answer to that
question turned out to be no. The Committee also agreed to invite written evidence
from relevant organisations.  Evidence was received from the Law Society of
Scotland, Money Advice Scotland and the Accountant in Bankruptcy.

That evidence was considered at the 29th meeting on 27 September.  On behalf of
the Committee, the Clerk wrote to the Minister for Justice on 5 October asking
whether it would consider improving the information available to individuals facing
sequestration, and whether it was satisfied that the current law was compatible with
ECHR.

In his reply of 22 November, the Minister made it clear that he is satisfied on the
ECHR-compliance point.  He also agreed with the evidence of the Accountant in
Bankruptcy that the current law is satisfactory.  So far as the provision of information
was concerned, the Minister referred to a recent leaflet produced by the Accountant
in Bankruptcy and said he would consider whether other relevant documentation
could be made more helpful.

In a letter of 26 November to the Minister, the petitioner challenged the Minister’s
view about the fairness of the current law, pointing out that the right to petition for
recall of sequestration was different from a right of appeal.  In particular, he claimed
that no legal aid was available in such cases and alleged that the position of the
Accountant in Bankruptcy in such a procedure might give rise to conflicts of interest.

For information, in the Minister’s reply in January to Mr Ward’s letter of 26 November,
he confirmed that legal aid is available for cases of petition for recall.

The Committee considered the petition again on 6 December, and the Convener
wrote to the Minister on 14 December (attached).  In his reply of 31 January
(attached), the Minister indicated he was happy to consider whether procedures for
recall are in practice sufficiently accessible and whether petitions for recall might be
heard in the sheriff court as well as the Court of Session.  He refuted the suggestion
of there being a conflict of interest for the Accountant in Bankruptcy.



Option

In light of the Minister’s letter of 31 January, the Committee may now wish to
suspend consideration of this petition, pending consideration by the Executive of
possible changes of jurisdiction for petitions for recall.  In the meantime, the
Committee may wish to write to the Minister asking him to keep the Committee
informed of progress in this regard.

21 February 2001 LYNN TULLIS

Link to letter from Convener to Minister for Justice
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Petition PE205 by Mr and Mrs Fred Collie

Note by the Clerk

Background

This petition (attached) calls for the Scottish Parliament to review and increase the
minimum sentence for convictions of murder, that sentences for other crimes
committed during a more serious offence be consecutive and that parole boards
consider all information including previous offences and submissions from victims
and relatives.

This was considered by the Public Petitions Committee on 6 June 2000 and again on
6 February 2001 which agreed to pass the petition and related correspondence to the
relevant Justice Committee for information only.

The Public Petitions Committee wrote to the Minister for Justice regarding the issues
raised in the petition and agreed to seek further information from the Executive on
the rights of victims and victims families to attend or give views to Parole Boards. In
its response (attached), the Executive stresses that it attaches great importance to
judicial discretion in sentencing.

In response to the call to review and increase the minimum sentence for convictions
of murder, the Executive explains that it is proposed, in the Convention Rights
(Compliance) (Scotland) Bill, that it should be a matter for the judiciary to decide
upon the length of time that an adult mandatory life prisoner should serve as
punishment for the crime and on the expiry of that period it should be for the Parole
Board to decide whether or not the prisoner requires to continue to be confined on
public protection grounds.

In addressing the request that in cases involving serious crime sentences for other
crimes committed during the commission of the more serious offence should be
automatically consecutive, the Executive states that individual sentences are a
matter for the court and it is for them to decide whether sentences should run
consecutively or concurrently and that in the case of a person serving a life sentence
for murder or a discretionary life sentence for another serious crime, a further
sentence running consecutively would be redundant.

The petition requests that the Parole Board should be allowed to consider all
information, including all police case notes and receive personal submissions from
victims or, in cases of murder or culpable homicide, their relatives at hearings. The
Executive explains that in reviewing a prisoner’s suitability for release on licence the
Parole Board may take into account any matter that it considers to be relevant. It is
not the policy of the Executive to initiate contact with a victim or the victim’s family
because those concerned may not wish to be reminded of the crime or to know what
is happening to the person convicted of it. The views of victim’s families, in relation to
risk, are taken into account where these have been made known. In any case, it is
not for the Parole Board to decide whether the convicted person has been



adequately punished, but to whether the risk that the prisoner would present to public
safety, if released, is acceptable.

The petition requests that when a theft of money occurs during the commission of
another serious crime, the offender should automatically be required to make
restitution. The Executive explains that in cases where the victim is still alive, the
court has discretion to make a compensation order under the terms of the Criminal
Procedure (Scotland) Act 1995, where the offender is required to pay the victim such
money as the court may direct. Where a victim has died as a result of a criminal
injury, compensation may be payable to a qualifying dependent or relative, in the
form of a Fatal Award granted under the provisions of the Criminal Injuries
Compensation Scheme.

Options

Petition PE205 has been referred to the Justice 1 Committee for information only.
The issues relating to sentencing and to a limited extent, the Parole Board, will be
addressed by the Convention Rights (Compliance) (Scotland) Bill. The Committee
may wish to take the points raised by the petition into account when formulating its
Stage 1 report on the general principles of the Bill. Otherwise, the Committee may
wish to note the petition and take no further action.

Link to Petition PE205
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Petitions PE299 and PE331 by Ms Tricia Donegan

Note by the Clerk

Background

These petitions both relate to road accidents causing fatalities. Petition PE299
(attached) calls for the Scottish Parliament to investigate whether the additional
driving offences of failure to possess the correct licence, MOT or insurance
documentation should be taken into consideration at court hearings concerning a
fatality caused by dangerous driving. Petition PE331 (attached) calls for the Scottish
Parliament to investigate why drivers who have made deliberate decisions when
driving which cause risk to the lives of others are classed as careless drivers when
prosecuted, even in the event of a fatality.

The Public Petitions Committee (PPC) considered petition PE299 on 4 December
2000 and agreed to write to the Lord Advocate requesting his comments on the
issues raised. In his response (attached), the Lord Advocate indicates that specific
separate offences already exist for driving without a licence, driving without insurance
and driving without an MOT certificate. If the accused is found guilty of such
offences, then they will necessarily be taken into account by the court. He points out
that his responsibility is for the prosecution of offences, and not the formulation of the
substantive law in this area (road traffic law is reserved). He is, however, of the view
that a new offence of causing death by dangerous driving without a licence might be
regarded as an unnecessary re-organisation of existing statutory offences.

The PPC considered these petitions again on 6 February, and agreed to pass the
petitions and the Lord Advocate’s response to the relevant Justice Committee for
information only.

Options

The Committee has already considered Petition PE55 by Tricia Donegan relating to
prosecutions following a death caused by a road traffic accident. At its meeting on 2
May 2000, the Committee agreed to suspend consideration of this petition pending
the publication of research sponsored by the Department of Environment, Transport
and the Regions (DETR) into the application of road traffic legislation by the police,
prosecutors and courts. This research is due to be published in the next couple of
months. Members may wish to defer consideration of these petitions until this
research is available at which point it can consider them along with the original
petition. The Committee will also consider PE 29 by Mr and Mrs Dekker regarding
death by dangerous driving in the light of this report.

Link to PE299
Link to PE331
















