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AGENDA

4th Meeting, 2001 (Session 1)

14 February 2001

The Committee will meet at 9.00 am in Committee Room 3, Committee Chambers,
George IV Bridge, Edinburgh.

1. Items in Private: The Committee will consider whether to discuss its report on
the general principles of the Convention Rights (Compliance) (Scotland) Bill at
Stage 1 in private at its next meeting, and whether to take items 2 and 6 in
private.

2. Legal Aid Inquiry: The Committee will consider how to proceed with its legal aid
inquiry.

3. Convention Rights (Compliance) (Scotland) Bill (in private): The Committee
will consider possible lines of questioning on the general principles of the Bill at
Stage 1.

4. Stage 2 of Leasehold Casualties (Scotland) Bill: The Committee will consider
the Bill at Stage 2.

5. Convention Rights (Compliance) (Scotland) Bill: The Committee will take
evidence on the general principles of the Bill at Stage 1 from—

Lord Ross, Member and Dr Jim McManus, Chairman of the Parole Board for
Scotland;

Professor Gane of the University of Aberdeen, and

Jim Wallace, Minister for Justice.

6. Work Programme: The Committee will consider its forward work programme.



7. Convention Rights (Compliance) (Scotland) Bill (in private): The Committee
will consider the format and content of its report on the general principles of the
Bill at Stage 1.

Lynn Tullis
Clerk to the Committee, Tel 85246

The following papers are attached for this meeting:

Item 2
Note by the Clerk (private) J1/01/4/1

Item 3
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Officers in Scotland)
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Written submission from SLAB (Scottish Legal Aid Board)
Report by the Equal Opportunities Committee (TO FOLLOW)
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A marshalled list of amendments and groupings will be available from Document
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JUSTICE 1 COMMITTEE

Convention Rights (Compliance) (Scotland) Bill

Submission from Scottish Human Rights Centre

Our initial response is to welcome this approach to compliance with the
European Convention on Human Rights. It appears to represent a correct
anticipation of likely challenges which would otherwise be made in our courts. In
the relevant areas such court challenge becomes far less likely and, in any event,
also less likely to succeed. It is the first legislative sign of any ECHR audit by the
Executive to avoid the expense & criticism involved in losing court cases.

We must confess to some disappointment at the apparent delay in producing the
Bill. This also means less time for pre-legislative scrutiny than was available to
the Executive in preparing the Bill. There has been no meaningful consultation
prior to the Bill’s publication. Our organisation has not been asked for views nor
invited to comment before now. We hope that experience will cause the
Executive to allow access to proposals at an earlier stage than this. As far as we
are concerned the intention of the Scotland Act was to allow for far greater pre-
legislative consultation and scrutiny than we have seen so far.
It is a matter of particular concern to see reference to Regulations without the
necessary drafts. The problems in, for example, legal aid often appear only in
relation to the interpretation of the Regulations.
We are also disappointed to note that the Executive have not provided a list of
tribunals which will be affected by the changes in legal aid as that would have
been an important aspect of effective scrutiny.

PART 1
These changes are necessary and welcome. It appears that there has been
sound legal advice received on likely challenges. This Part demonstrates proper
recognition of the current reality of mandatory life sentences as well as the trend
of Strasbourg cases. We welcome the difference of approach to that which
appears likely South of the Border where there has been a disagreement
between the Home Secretary and the Lord Chief-Justice as to the involvement of
politicians in such cases.
We hope that the full implications for the Parole Board have been considered.
There will need to be an expansion of the Board in terms of members and
resources.
We regret that there is no more specific reference to the necessary Regulations
for legal aid for the 500 or so hearings.
As well as the cases from Strasbourg to which reference is made in the material
from the Executive it will also be necessary to consider the implications of the



recent case of  OLDHAM v UK in relation to the need for a meaningful review of
risk  by the Parole Board at regular intervals.

PART 2
We welcome these proposals which are correctly identified as appropriate.

PART 3
We refer to our earlier remarks about Regulations.
These proposals appear to demonstrate a proper appreciation of the implications
of the decision of the High Court of Justiciary in the case of MCLEAN v PF,FORT
WILLIAM.
We would be interested to hear more about the basis for employment by SLAB of
solicitors – would it be permanent , temporary or purely ad hoc ?

PART 4
These proposals are necessary and welcome.

PART5
This also appears to be a necessary change.

PART 6
We accept that there may be situations where emergency action is required but
this Part of the Bill gives too great a discretion to the Executive , especially in
situations where it would appear more appropriate that legislation be introduced.
These powers could allow the Executive to decide whether to submit proposed
changes to proper scrutiny , including any necessary amendments.

It is a bit worrying to think that this Bill apparently represents the sum total of
necessary changes which an extensive ECHR audit by the Executive has thrown
up. We would be interested to know who carried out this audit and whether any
necessary changes were omitted from the Bill.
We consider that such an audit should have been carried out by an independent
Human Rights Commission  which would also be available as a resource to
MSPs and others .It is inappropriate that the Executive be allowed to monitor its
own compliance with international obligations , including ECHR. There is no
sufficient check on such compliance at present , especially when the same
lawyers who draft legislation , or oversee its drafting , are the ones who certify
that it complies with  all necessary requirements.
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JUSTICE COMMITTEE 1

CONVENTION RIGHTS (COMPLIANCE) (SCOTLAND) BILL

SUBMISSION BY THE SCOTTISH LEGAL AID BOARD

PART 1

PRISONERS AND PAROLE

Articles 10 and 11 to the
Schedule

The Board notes in respect of existing life prisoners that it is considered necessary to
allow for a short court hearing before a High Court Judge for each prisoner who requires
to have the punishment part of his sentence fixed retrospectively.

The Board is concerned that there is no reference in the Bill to what form of legal aid is
to be made available to the prisoner in such circumstances.  Ordinarily, an existing
grant of solemn criminal legal aid would cover such proceedings.  The Board can
envisage practical difficulties however in identifying such a certificate given the long
passage of time which may have elapsed since the original proceedings.  Even if a
grant of legal aid could be identified the original solicitor who acted may no longer be in
practice which would then necessitate further administration in transferring the grant of
legal aid to a new solicitor.  Indeed, there may have been no grant of legal aid made
originally.  The powers which currently exist under the 1986 Act are not sufficiently wide
to permit a fresh grant of solemn criminal legal aid to be made.

The Board considers that specific powers need to be given in the Bill which
enable legal aid in some form to be made available for these proceedings.  Such
cover could be effected either by making provision for solemn criminal legal aid
to be made available or alternatively, ABWOR.

PART 3

LEGAL AID

Section 6 - Extension of Advice and Assistance and Civil Legal Aid under the
Legal Aid (Scotland) Act 1986

The Board’s understanding is that the effect of this section will be to give Government
wide power to designate certain courts, tribunals or statutory inquiries for some form of
legal aid where a litigant’s civil rights and obligations are determined.

The Board welcomes this proposed extension to either advice and assistance or
civil legal aid.

Sections 6(1) and
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6(2)

Ministers are yet to determine whether advice and assistance through ABWOR or civil
legal aid is to be made available for these proceedings.  The Board notes that the Policy
Memorandum states at paragraph 122 that the needs of the particular tribunal or other
body will determine whether ABWOR or civil legal aid is made available.

The Board considers it important that the circumstances of the particular tribunal
or other body and the needs of the applicant determine whether ABWOR or civil
legal aid ismade available.

The Board notes that the wording of these sub-sections appears sufficiently wide to
allow almost anything which could be defined as proceedings involving a civil right or
obligation as falling within the scope of ABWOR or civil legal aid.  For example, it could
be argued that cover could now be potentially available for disciplinary hearings,
arbitrations and decisions in relation to state benefit.

The Board considers it is essential that if civil legal aid is to be made available for
these proceedings then provision must be made for schedule 2 of the 1986 Act to
be amended to prescribe the tribunals or other bodies for which civil legal aid
may be available.  Likewise, if advice and assistance is to be extended then
regulations must prescribe the tribunals or other bodies for which ABWOR may
be available.

Section
6(3)

The Board notes that if civil legal aid is to be extended then additional criteria are to be
prescribed by regulations.  The Board does not have a concern in principle about there
being additional criteria for civil legal aid for tribunals or other bodies unless this could
lead to discrimination.  The possibility exists that there may well be a range of tests
which need to be applied.  Different tests for civil and criminal legal aid are already
applied.

The section, however, covers proposed extensions to both civil legal aid and advice and
assistance.  If ABWOR is to be selected as the preferred route for some tribunals or
other bodies then regulations must prescribe the criteria to be applied by the Board in
determining whether it is satisfied ABWOR should be provided and also the factors to
be taken into account by the Board in determining any such criteria.

Given the range of tribunals and other bodies, a system of looking to different
regulations to determine the appropriate tests for a particular tribunal or other body may
prove confusing and impracticable.

The Board considers that, wherever possible, a commonality of approach to
regulations should be adopted perhaps modelled on that which already exists for
Employment Tribunals.

The Board would welcome the opportunity to consult with the Executive on the
practicalities of providing either civil legal or ABWOR for these specific tribunals
or other bodies once they have been designated.1

                                                
1 The Board has attached an appendix for information purposes which identifies the salient issues in determining
whether ABWOR or civil legal aid is the more appropriate vehicle for representation.
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Fixed Payments for Criminal Legal Assistance:  Exceptional Cases

Section 7 – Addition of sub-section (3C) to the
1986 Act

The Board welcomes and supports the proposed amendment in this sub-section
which provides Scottish Ministers with the power to prescribe regulations under
the section to enable the Board to exercise a discretion in certain circumstances
and under such conditions to pay solicitors on a time and line basis instead of a
fixed payment.

The Board has reservations about the specific reference to the applicant being
“deprived of the right to a fair trial” by regulations under the sub-section ….”.  This
provision appears to import phrases from Lord Prosser’s Judgement in PF (Fort William)
–v- Maclean.  Is it wise in primary legislation to say that a provision of that primary
legislation is causing, or may cause, disadvantage to an assisted person?  It would
seem more appropriate to say that regulations may prescribe circumstances where the
fixed payment is not mandatory

The Board considers that in those cases where the Board exercises its discretion and
applies payment on a time and line basis that the provision should be more specific
where it seeks to exclude any payment under the fixed payment regulations.  The
current fixed payment regulations payment is made to the solicitor in respect of
summary proceedings flowing from a summary complaint or complaints which arise out
of the same incident.  This would include proceedings which were deserted by the
Crown but then re-raised in identical form so long as they arise out of the same incident.

A solicitor is entitled to claim the £500 core fixed payment in respect of the
“proceedings”.  “Proceedings”, however, are defined in the existing fixed payment
regulations as “proceedings on a single summary complaint or on complaints which
arise out of the same incident”.  If, for some administrative reason, a complaint is served
and deserted by the procurator fiscal and then re-raised in identical form, the solicitor, in
terms of the regulations, is only entitled to the one core fixed payment.  The proposed
regulation seeks to ensure that the solicitor claims on a time and line basis (where the
Board exercises its discretion positively) instead of the fixed payment.  It is important
that the regulation be clear as to what proceedings or part of the proceedings it refers
to.  As presently framed, there appears to be a lack of clarity leading to a situation
where a solicitor could seek to claim the core fixed payment for the initial part of the
case prior to the exercise of the Board's discretion (the part that was deserted by the
fiscal) and thereafter time and line on the basis that it is only on the exercise of the
Board's discretion “in such circumstances” that the time and line provisions come into
play.

Section 7 – Addition of sub-section 33(3E) to the
1986 Act

The Board does not see the need to introduce the concept of “fixed payment
criminal legal assistance”.  This is simply criminal legal assistance which is paid
for by way of a fixed payment and to introduce yet another definition may be
confusing.

Section 7 – Addition of new sub-section 33(3G) to the
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1986 Act

The Board is unclear as to the fundamental difference between “circumstances”
and “conditions” such as give rise to their separate treatment under the
proposed new sub-sections (3G) and (3H).

Section 7 – Addition of new sub-section 33(3H) to the
1986 Act

As regards 7(3H)(c) there is a conflict with the current provisions of the Code of
Practice.2  Page 14 of the Code provides for a record being kept of all work chargeable
on a time and line basis “in other cases” ie cases other than that to which the Criminal
Legal Aid (Fixed Payments) (Scotland) Regulations 1999 apply.  Technically, this might
allow a solicitor to argue against the need to keep a record in a “fixed payment case”
even though it is to be fee’d on a detailed basis.  This is, however, an issue relating to
the Code of Practice rather than the proposed legislation and an amendment to cover
this point will need to be added to the amendments to the Code currently under
consideration by Ministers.

The Law Society has agreed throughout that a solicitor should maintain a record from
the outset of a case in which he is likely to ask the Board to exercise its discretion and
we would certainly not argue with the broad terms of (3H) (c).  The Board is, however,
concerned that the terms of the legislation should enable the Board to refuse to make
payment to a solicitor who has not maintained such a record.

Section 7 – Addition of sub-section 33(3J) to the
1986 Act

The right of review of the Board’s decision as to whether a case should be excluded
from the fixed payments regime is given solely to the “person” for whom the solicitor is
acting ie the accused.  This is consistent with other forms of review in the 1986 Act.
However, the accused in this case did not make the application and will not necessarily
have an understanding of what he is being asked to do or why.  This may result in the
accused not co-operating with the solicitor in seeking a review of the Board’s decision
against taking the case out of fixed payments.  This would be a matter for the solicitor
and his client.  Presumably, if the client will not co-operate with the solicitor’s efforts in
obtaining sufficient funding, the solicitor is under no duty to continue to act.  Legal aid is
for the benefit of the accused, not the legal profession.  If the accused does not want to
take advantage of it, then it is a matter for him and the solicitor must then take whatever
action she/he deems appropriate.  This may, however, result in the accused being
unrepresented.

The Board considers that there is an alternative to this proposal which would be
for the solicitor to be given the right of review.  It may appear artificial for the
person to seek a review in respect of an application he did not make and of which
he may have no understanding.

Criminal Legal Assistance: Retrospective Revision of Fixed Payments
Regulations

Section 8 – Retrospective

                                                
2 This is a Code of Practice for solicitors and firms undertaking criminal legal assistance work.  It covers standards
of professional conduct, quality of service an systems of management and administration.
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Revision

It has been generally agreed that once a solicitor accepts instructions from a client, he
must do his best (the case of Anderson refers).  The “exceptional case” has consistently
been identified as the one where no solicitor will act for an individual, for one reason or
another.  The Board has concerns over those current cases where solicitors have
already accepted instructions being dropped into time and line accounting.  As far as
the Board is aware the cases to be identified by this exercise are those where solicitors
refuse to act for an individual which, by definition, is not the case where solicitors are
already conducting the proceedings.

After consultation with the legal profession, the Board recommended a change to
simplify the record keeping for fixed payment cases under its Code of Practice which is
approved by Ministers.  The retrospective revision proposed in the legislation may mean
that solicitors do not have the necessary records to support the time and line claim for
these cases.

The Board’s view is that the exceptional cases arrangements should only come
into play in respect of new grants of summary criminal legal aid from a particular
date up to and including the intermediate diet fixed in those cases.

The reason behind this thinking is that in respect of the cases which are currently in the
system, the agent in each of these cases has already accepted instructions from his
client in the knowledge that the fixed payment regime is in place and the payments that
he may expect to get as a result.  He has taken instructions from his client and has an
obligation to proceed accordingly.  In the new cases, it would be on the basis of the
solicitor accepting instructions in the knowledge of the new system which would then
operate allowing him the option to seek sanction to drop out of the fixed payment
system.

Employment of Solicitors by Scottish Legal Aid Board:  Further Provisions

Section 9(8)

The Board welcomes the provision of this “safety net” which is intended to
provide that no accused will be unrepresented.

However, the Board is concerned as to how the proposed arrangement would operate
in practice.  In the policy intention it is proposed that the Board is empowered to deploy
its own solicitor in cases where, even under the new system of opting out of fixed
payments, an accused would still otherwise be represented.  It is envisaged that anyone
who cannot obtain representation and feels that he or she should be granted legal aid
could approach the Board who would assess eligibility in the usual way.  If a summary
criminal legal aid certificate is granted, the Board will provide a solicitor.

This arrangement would involve a fundamental departure from the way in which
applications for summary criminal legal aid are currently made.  At present, all such
applications are made through a solicitor to the Board and not by the applicant direct.
The Board envisages that such an applicant would face difficulties in making such an
application and, in particular, addressing the interests of justice factors he would have to
apply in support of his application.  Further, it could be argued that such an applicant
has been discriminated against by not having the benefit of a solicitor in making the
application on his behalf.
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The Board considers that it would be more appropriate to operate a system which
is, in practice, more akin to that presently used by the solicitors employed in the
Public Defence Solicitors Office.  That is, that the accused is put in touch with the
employed solicitor who then makes the application to the Board in the normal
way.

Other Issues

The Board notes that one of the effects of the proposals contained within this Bill is that
it will become involved in additional administration because of the provisions of Part 1
and Part 3 of the Bill.  For example, it will have to handle applications for either civil
legal aid or increases in authorised expenditure to cover representation before the
designated tribunals or bodies and in connection with the hearings before the High
Court under Part 1 of the Bill.  In addition, there will be added administration involved in
connection with requests made by solicitors for cases to be excluded from the fixed
payment system at first instance and on review and also in connection with the
provision of the “safety net” procedure.

The Board considers it essential that it is provided with sufficient additional
resource to manage this additional administration.

APPENDIX

The Board accepts that there should be scope within the Bill to enable Ministers to
determine which form of legal aid provides the more effective route for representing the
litigant in the proceedings.

What has therefore to be done is make available a form of legal aid which is largely
suitable to the forum in which the decision is to be made and which affords ease of
access for the applicant, ease of use by the solicitor and ease of administration by the
Board.

The Board considers that wherever possible, the preferred route for funding such
proceedings is through ABWOR.

From the applicant’s point of view, there is the benefit of a limited contribution;  even
the highest advice and assistance contribution is minimal compared with possible levels
of contribution from income or from capital in respect of civil legal aid.  There is the
benefit of passported eligibility when the applicant is in receipt of Working Family Tax
Credit.

Moreover, ABWOR may be a more acceptable method of dealing with recovery or
preservation of property especially in respect of proceedings before those tribunals
whose awards are not exempted from the clawback provisions.  If advice and
assistance is made available to an applicant, the Fund is the payer of last resort in that
the solicitor’s fees and outlays are first met from the client’s contribution then from
expenses recovered and finally from any property recovered or preserved.  It is only the
balance remaining outstanding which would normally form the subject of an account
submitted to the Board.  Unless any financial award made by a tribunal or statutory
enquiry was significant, an assisted person might run the risk of receiving no financial
benefit from the proceedings given that no expenses are normally awarded in such
proceedings.  The property recovered could be entirely swallowed up by payment of the
solicitor’s fee and outlays.
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The applicant would be entitled to seek a waiver from clawback under the hardship
provisions contained within the advice and assistance regulation 16(3).  This would
mean that the solicitor could submit his account of fees and outlays to the Board for
settlement as opposed to taking it from property which had been recovered for his
client.  The advantage therefore of preserving the hardship element particularly where
comparatively small sums are being dealt with at tribunals is readily apparent.

The Board considers that in deciding whether civil legal aid or advice and assistance
should be made available, it is crucial to consider the radical difference between
proceedings before the Sheriff Court and the Court of Session where expenses can be
recovered and tribunals where, in general, they cannot be recovered.

The use of ABWOR would, however, mean that only applicants who are eligible to
receive advice and assistance could be provided with representation.  While the highest
advice and assistance contribution is minimal compared with that for civil legal aid, the
current capital limits for civil legal aid are much higher than for advice and assistance.
This may mean that some applicants would be eligible for civil legal aid when not
eligible for advice and assistance. There may be many circumstances where this is the
case.

The Board considers that Ministers must be satisfied that if only one route is available
that this can guarantee Convention compliance.

From the solicitor and the applicant’s point of view, the use of advice and
assistance provides a seamless progression from advice to representation.  The
applicant need only complete one application form.  The solicitor can provide advice,
prepare for and represent his client in the proceedings subject to the necessary
authorised expenditure being in place.  As matters presently stand, a solicitor cannot
represent his client under advice and assistance unless the proceedings are prescribed
under ABWOR.  He can, however, continue to provide advice to his client on how to
take the necessary steps within those proceedings.  Practical difficulties arise in
determining whether in so doing, the solicitor is simply providing advice which is
covered or is actually representing his client in those proceedings which is not.  This
difficulty would not disappear if legal aid were to be made available for representation in
such proceedings.

If civil legal aid were to be made available, it should be noted that almost all tribunals
are subject to time constraints which do not apply in relation to Sheriff Court or Court of
Session proceedings, unless the applicant is the defender.  This would inevitably lead to
an increase in the use of the special urgency provisions under civil legal aid in almost all
tribunal cases.  This would bring with it the difficulties surrounding the “notional
contribution” 3

In addition, there would be extra costs incurred in the preparation and submission of a
civil legal aid application.

Perhaps more importantly, is the difference in approach which civil legal aid would bring
to recovery of property.  Given that there normally should be no award of expenses, the
solicitor’s fees and outlays and those of counsel would be met from the client’s

                                                
3 For further information concerning these difficulties refer to paragraphs 27 to 30 on page 5 of our submission
LA/19CONTD to the Justice and Home Affairs Committee in respect of its inquiry into legal aid and access to
justice.
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contribution and from any property recovered.  Section 17(2B) of the 1986 Act does not
provide the Board with any discretion.  This means, that unlike advice and assistance,
the solicitor cannot apply to the Board to waive the requirements of the clawback
provisions as he can do with a hardship application under advice and assistance.

From the Board’s point of view, it would be administratively easier to operate the
system under advice and assistance which would in effect simply build representation
on to the matters for which advice and assistance is presently provided.

There would be no necessity for the preparation and submission of a civil legal aid
application which would limit cost and administration and from all parties’ points of view,
reduce any potential delay in the process.

Further, and of considerable importance, unlike civil legal aid, ABWOR can be
controlled by means of granting or refusing increases in authorised expenditure.  It is
important to keep control over expenditure and ABWOR would give the Board this
control.
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JUSTICE 1 COMMITTEE

CONVENTION RIGHTS (COMPLIANCE) (SCOTLAND) BILL

Letter And Memorandum From The Minister for Justice to The Convener of the Equal
Opportunities Committee

Thank you for your letter of 26 January, attaching questions from Committee members in
relation to the Convention Rights (Compliance) (Scotland) Bill.

I attach the Executive’s response in the form of a short memorandum.  I hope this is
satisfactory but I will, of course, be happy to provide any additional information you require.

Copies of this response are sent to the Clerks of your own Committee, the Justice 1
Committee and the Subordinate Legislation Committee.

JIM WALLACE MSP                                                                                     8 February 2001
Deputy First Minister & Minister for Justice



J1/01/4/13

JUSTICE 1 COMMITTEE

CONVENTION RIGHTS (COMPLIANCE) (SCOTLAND) BILL

MEMORANDUM TO THE EQUAL OPPORTUNITIES COMMITTEE

The Committee has requested further information regarding the Convention Rights
(Compliance) (Scotland) Bill.   The Committee’s questions appear below together
with the Scottish Executive’s response.

Questions 1 and 2

The Committee has noted with interest the intent in the Scottish Executive Equality
Strategy (page 11) that, in relation to ‘Recognising different needs’ the work of the
Scottish Executive “provides both an overarching approach and specific and
focussed measures when required, that are consistent with the mainstreaming
approach”.

1. The Committee notes the Executive wish for swift action to minimise the use
of emergency legislative procedures. However, looking to the Cabinet Office model
of an effective policy making process, the Committee would therefore welcome a
brief overview of how the development of the policy behind the Convention Rights
(Compliance)(Scotland) Bill, the Bill itself and implementation plans adheres to the 9
features and 3 themes of an effective policy making process. Particular reference
may be made separately as to how the overarching themes of vision, effectiveness
and continuous improvement interact with the Committee identified concerns issues
of race, disability, sexual orientation, gender, religion and age.

Consultation

As you will know, the Committee is currently working on mainstreaming equality
issues in the scrutiny of legislation. This is still work in progress. Nonetheless, with
regard to all Bills introduced the Committee is keen to ensure that there is no
inadvertent demerit on another section. Specifically paragraph 149 et seq. of the
Policy Memorandum appears to detail a consultation process, during the policy
development stage, of two bodies and three individuals

 Paragraph 151 further states “On introduction, further information was made
available to the Scottish Prison Service and all life prisoners affected by the Bill. In
addition, the following bodies and individuals were notified of our proposals by letter
and sent copies of the draft Bill and accompanying documents:”

2. As it is reasonable to assume from paragraph 151 that the details of the
proposals were not sent out in advance of the formal introduction of the Bill, the
Committee therefore request a statement on how any views received by the Scottish
Executive can be incorporated into the Bill.

Response



The action taken in this Bill addresses specific concerns raised by the
Executive’s internal ECHR audit.  In that sense the Bill does not reflect policy
development as such but addresses issues where we consider that the action
taken is unavoidable to ensure that the Executive complies with the European
Convention on Human Rights.  It was not practical to delay taking legislative
action by offering wide consultation on issues where we consider we require
to proceed quickly as proposed.  Key organisations affected by the Bill were
involved as early as possible as outlined in the policy memorandum and we
circulated the Bill and accompanying documents to a wide range of
organisations on introduction.

In relation to the effective policy making process identified in the Cabinet
Office report ‘Professional Policy Making for the Twenty First Century’, the
Executive considers that vision, effectiveness and continuous improvement
are inherent in our approach to the European Convention on Human Rights
which seeks to ensure that we monitor our adherence to the Convention and
that we recognise and take early action where our procedures or legislation
are found wanting in some respect.  In terms of the policy ‘themes’, our
proposals are for the long term, and take account of the European position in
terms of ECHR and ECHR jurisprudence. Since we consider that the
Convention requires a certain course of action, flexibility is more difficult to
demonstrate but our proposals do change established ways of dealing with the
issues in question. Our proposals are also considered to be fair since they
deal with the further protection of human rights in Scotland.

The Executive has agreed to a fairly long period for Committee evidence to be
taken at stage 1 to allow all Committees with an interest a full opportunity to
request and hear written and oral evidence.  The Executive will offer every co-
operation to the Parliament during this process.  Officials have already given
oral evidence to the Justice 1 Committee and the Subordinate Legislation
Committee and the Deputy First Minister will give evidence to Justice 1 on 14
February.  The Executive intends to co-operate fully with the Committees in
ensuring that the Bill produces workable legislation and will listen carefully to
suggestions for amendments.

Policy Memorandum (SP Bill 25 – PM)

Question 3

Para 8 - “.. a review at the expiry of the punishment part to determine whether or not
the prisoner should continue to be confined for the protection of the public”. In
murder cases it is not unknown for specifically targeted individuals or groups to have
been involved e.g. ethnic minorities, children, homosexuals etc.

3. The Committee would welcome further details of the definition of “public” and,
specifically, whether any review may have due regard to the protection requirements
of certain members, or groups, within society as well as individual cases.



Response

The definition of ‘public’ would be wide.  In undertaking the review at the
expiry of the punishment part, the Parole Board would take into account any
relevant information in relation to risk.  This can and does include information
in relation to the safety of specific individuals or particular groups of people
within society.  If the Parole Board decides not to release a prisoner, it can
recommend that a prisoner’s attitudes to certain sections of society should be
addressed e.g. by recommending attendance at relevant offence-related
programmes and counselling.  For example, programmes are available which
relate to addressing offending behaviour involving violence against women.

Question 4

Para 54 - “the Bill provides an additional power for the Scottish Ministers to refer the
case to the Parole Board sitting as a tribunal…..if they considered there was any
information that suggested the prisoner would not be safe to release.”

4. The Committee would further welcome clarification on how representation on
potential risks to public safety (from those perceiving themselves to be affected by
any decision) may be made to those conducting such a review. For example, would
victims or their relatives be notified, would there be a single gateway for dialogue
and what means of representation could be used.

Response

The paragraph to which the Committee refers provides commentary on the
transitional provisions for existing life prisoners recommended for release.  In
general, if a victim’s family has made it known that they wish to be kept
informed of the prisoner’s progress through the system, they will be informed
about a Parole Board review and may submit written representations.  The
Executive recognises that at present, it is difficult for this freedom to be
exercised, because the family may not know that they can give information to
the Board, or may not know how to do so or when the review is taking place.
The Executive is looking at how victims or next of kin can get better
information about how the system works and how they can choose to
participate.  We would expect that the use the Board would make of this
information would normally be more in the context of considering appropriate
licence conditions, aimed at risk reduction, rather than the release decision
itself.

Question 5

Para 73 - “Currently, all appointments, with the exception of that for the Lord
Commissioner of Justiciary, operate essentially in the same way and follow guidance
issued by the Commissioner for Public Appointments. Appointments are advertised
normally in either national or specialist press and applicants are issued with job and
person specification and are invited to complete a standard application form.”



5. The Committee would welcome more detail on why Scottish Ministers
consider this process demonstrates that the relevant Scottish Executive Departments
“sustain programmes to promote and deliver equal opportunities principles”, as
defined under Principle 4 of the Office of the Commissioner for Public Appointments
Code of Practice.

Response

As noted in the policy memorandum, appointments to the Parole Board are
currently advertised in the four national newspapers and specialist
professional journals.  We consider that the publications targeted are the most
effective means of advertising.  Applications in response are generally
received from all over Scotland and 6 of the 15 serving members of the Board
are women.



Question 6

The use of national or specialist press appears to ignore the suggestions in
paragraphs 3.5 et seq. of the Scottish Executive “Appointments to Public Bodies in
Scotland: Modernising the System: Consultation Paper”, issued in February 2000.

“In addition to mainstream publications central adverts could be placed in
publications primarily read by women, people from ethnic minorities, and
those with disabilities and from other under-represented or target groups.

3.6 Advertisements will be placed with a view to ensuring that people from
throughout Scotland have an opportunity to apply. It is important that every
part of Scotland is well represented in public life.“

6. The Committee notes the figures (Q15, “FAQ about Public Bodies and Public
Appointments” OCPA) that “33% of all public appointments were held by women and
4.7% by members of ethnic minorities”). The Committee would therefore welcome
details on the specific action being taken to encourage more women and members of
ethnic minorities to serve on the public bodies dealt with in the Bill.

Response

There is no specific action being taken. Although there is no ethnic minority
representation at present, there has been in the past.  Nevertheless, the point
in relation to encouraging members of ethnic minorities to serve on the Parole
Board is particularly noted.  Consideration will be given to whether additional
steps are required to encourage members of ethnic minorities to apply.  The
Parole Board does not have any difficulty in attracting women and 40% [6 of
the 15 serving members] are women.

Question 7

Para 118 - “The Scottish Ministers propose to amend the 1986 Act to create the
power to make civil legal aid or ABWOR [Assistance by Way of Representation]
available where there is, or may be, an ECHR requirement.
Para 119
To achieve this aim, it is intended to widen the understanding of the term “court or
tribunal” where it appears in the 1986 Act, so that it includes any proceedings,
however described, which determine a person’s civil rights and obligations.”[s.6(1)
and s.6(2)]

7. The Committee would welcome clarification of the phrase “which determine a
person’s civil rights and obligations”. Specifically the Committee would wish to clarify
who the “person” is, and whether “determines a person’s civil rights” extends to the
provision of legal aid to persons seeking to make representation in a case, e.g.
victims, relatives of victims, community groups etc.

Response



The phrase ‘In the determination of his civil rights and obligations…’ appears
in Article 6 of the European Convention on Human Rights.  For the rights
under Article 6 to apply in the civil context there must be “a determination of a
person’s civil rights and obligations”.  ECHR caselaw confirms that this phrase
extends widely and includes matters such as loss of livelihood and property
rights.

Legal aid in civil proceedings is not an automatic right under Article 6.
However, we consider that to comply with our ECHR obligations, legal aid may
have to be made available where all of the following are satisfied – the
proceedings are determining civil rights and obligations, the applicant can’t
fund or find representation, the case is arguable, and the case is too complex
to be presented to a minimum standard of effectiveness in person.

In the Bill the phrase “determining persons’ civil rights and obligations” is
relevant in connection with ascertaining the types of proceedings for which
legal aid may be made available. Where proceedings are “determining
persons’ civil rights and obligations” then the Bill will ensure that civil legal
aid or ABWOR can, if it is considered appropriate by Ministers, be made
available for those proceedings.

For the purposes of considering who is eligible for legal aid in relation to those
proceedings it is necessary to consider the terms of the Legal Aid (Scotland)
Act 1986.  A person for the purposes of the 1986 Act is defined at section 41,
although the main purpose of that definition is simply to exclude from
eligibility corporate bodies.  The Bill does not change this definition.  In the
context of any particular proceedings, who is eligible for legal aid will be
decided by the Board after applying the existing tests for legal aid.  One of the
tests in respect of civil legal aid is whether the applicant has a “probabilis
causa litigandi” (essentially, a good case to argue). In consequence of this, the
Board requires to be satisfied that the interest of the person applying for legal
aid is one which the relevant court or tribunal is likely to recognise in the
context of the proceedings in question before civil legal aid can be granted.
The Bill does nothing to change this. The Bill, will, however, allow Ministers to
set additional tests in relation to eligibility for legal aid for certain proceedings.

Whether a person is eligible for civil legal aid or ABWOR will depend on the
proceedings in which that person is involved and whether that person in the
context of those proceedings meets the financial and other tests which apply.
Whether legal aid would extend to those wishing to make representations in
proceedings would be a matter for the Board to consider in any particular
case.

Question 8

Para 123 - The Committee notes the proposed power in the Bill for additional
regulations for civil legal aid. These appear to include, inter alia, that one criterion for
award may be “that the applicant is unable to understand the proceedings”.



8. The Committee would welcome clarification of the extent to which this will
apply solely to understanding of legal proceedings. What regard is currently given in
the decision whether to award either civil legal aid or ABWOR, of the ability of the
applicant to comprehend English.

Response

The phrase ‘unable to understand the proceedings’ already appears in the
regulations which came into force on 15 January this year and extended the
availability of ABWOR to Employment Tribunals.  In those regulations this
includes the applicant being unable to understand the proceedings or to state
his own case because of his age, inadequate knowledge of English, mental
illness, other mental or physical disability or otherwise.    This definition is
likely to be used in relation to any further regulations that the Executive
decides are necessary in terms of the approach outlined in this Bill.

Explanatory Notes (SP Bill 25 – EN)

Question 9

Para 88 - The Committee notes the general procedure for a remedial order under
s.13, and the requirement to give “the public the opportunity to comment on a copy
of the draft order by…..giving appropriate public notice of the proposed order, inviting
comments in writing.  Such comments are to be made within a period of 60 days
beginning with the earlier of the day the notice was given or the day the proposed
order was laid…..[and]…..having regard to any comments made within that period.”

9. The Committee would welcome details of what the Executive consider to be
“appropriate public notice”.

Response

‘Appropriate public notice’ is likely to depend on the exact nature of the
legislation being amended and the people who will be affected by it.  We would
anticipate a combination of some or all of the following:

giving notice in appropriate publications (to include national
newspapers); publishing the details on the Executive website; issuing an
Executive press notice.

Question 10

Para 115 - The Committee notes the issue of licences for released prisoners and the
need to comply with supervision requirements.

10. Given the subject matter of the Bill (and with due regard to the developing
range of legal precedent on ECHR) the Committee would welcome clarification on
what guidance will be given on the use of supervision requirements. Specifically, the
extent to which supervision requirements may be used to address the concerns of
individual members (or groups) of the public once a prisoner is released.



Response

If the Parole Board, after considering all relevant information including any
concerns put forward about specific individuals or groups of the public,
decided to release a prisoner, it could impose relevant restrictions by means
of the life licence. The Parole Board is well practised at identifying appropriate
licence conditions in relation to all relevant classes of prisoner and will
continue to perform this role following passage of the Bill.   Licence conditions
could entail, for example, a prisoner being ordered to stay away from a
specific individual, specific locations or from specific groups such as children.
A condition of the licence is that the prisoner must be under the supervision of
, and comply with relevant instructions from, a supervising officer (a social
worker) who will monitor the prisoner’s behaviour.  If a prisoner breaches a
condition of his or her licence, he or she is liable to be recalled to prison at any
time.

SCOTTISH EXECUTIVE
February 2001
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JUSTICE 1 COMMITTEE

OPERATION OF THE JUSTICE COMMITTEES

NOTE BY THE CLERK

1. Introduction

This paper sets out principles of working and a practical means of operation
for the two Justice committees. This paper has been considered and agreed
by both Committees.

2. Operating Principles

The purpose of creating two Justice committees is to deal with the high
volume of work relating to justice and home affairs matters.  The members of
the committees may wish to consider principles of operating that support the
rationale for establishing two committees i.e. to avoid duplication of activity
and to balance the volume of work across the committees.

3. Committee Liaison

The committee conveners will meet on a regular basis to discuss future
business and forward work planning for the committees.  The committees will
develop draft work programmes to form the basis of discussion between the
conveners.  It is anticipated that the work programme of each committee will
not duplicate activity undertaken by the other Justice committee.

It is expected that the committees will not normally meet jointly, although there
is the facility to do so, with the approval of the Parliamentary Bureau
(Standing Orders rule 6.14).  The committees wish to encourage members of
each committee to attend and participate in meetings of the other where a
member has an interest in an agenda item.  To facilitate this the committee
timetable will be planned to enable members to attend the meetings of each
committee and members will be advised of the agenda for both committees by
e-mail.   Members are encouraged to notify their interest in participating in the
business of the other committee by contacting the committee clerks.

In the situation where each of the committees wishes to take an active interest
in an issue it is anticipated that one committee will take the lead and the other
may appoint a reporter to that committee.

4. Management of Business

As the purpose of creating two Justice committees was to spread the work
load, in particular the legislative burden, experienced by the old Justice and
Home Affairs Committee, it would be anomalous if both committees were



required to take an active role in considering each Bill and item of work that
fell within their remits.

It is suggested that there should be a working practice between the
committees to avoid unnecessary duplication of work.  Under this “self-
denying ordinance”, both committees would agree that, other than in special
circumstances, whichever committee is not the ‘lead’ committee would agree
not to consider and report in these cases. The notes below outline the position
as contained within standing orders and a suggested course of action for the
committees.

Bills

In terms of Standing Orders Rule 9.6.1 a Bill will have to be referred to both
committees.  It will be necessary for the Bureau to designate one or other of
those committees as the lead committee and the other committee will require
to be named as a committee which may also consider the Bill and report to
the lead committee on its general principles (the ‘’secondary committee’’).
However, Rule 9.6.1 does not require any committee other than the lead
committee to consider and report on a Bill referred to it – the secondary
committees “may” – but need not – report to the lead committee.

The conveners will consider the appropriate committee to take the lead on a
particular Bill, based primarily on the committee workloads, interest, previous
involvement in the topic and on members interests.

Subordinate Legislation

In terms of Standing Order Rule 10.2.2 where the subject matter of the
instrument falls within the remit of more than one committee, the Parliament
may, on a motion of the Parliamentary Bureau designate one committee to be
the lead committee.  Other committees ‘’may’’ – but need not - also consider
the instrument or draft instrument and make any recommendations they
consider necessary to the lead committee.

It is suggested that secondary instruments could be alternately referred to
each committee to achieve a balance in the volume of work between the
committees. The exceptions to this convention might be: where a committee
has a particularly heavy workload at a point in time, where an S.I. relates to
primary legislation considered by a particular committee and where a
committee has an active interest in an issue e.g. legal aid.

European Documents

The majority of European documents referred to the Justice committees by
the European Committee will be referred for interest only.  Members are
encouraged to notify the convener of their interest in considering these
documents further. Where the European Committee is seeking a view on a
justice matter it is suggested that documents are alternately referred to each



committee with the exception being where a committee has an active interest
in a particular issue.

Petitions

Many petitions are dealt with directly by the Petitions Committee.  When
petitions are referred they are referred to only one committee.  It is suggested
that normally petitions will be alternately referred to the justice committees
with the exception being where a committee has an active interest in a
particular issue.

Committee Correspondence

Committee correspondence will be directed to the appropriate committee
based on active interests.  As has been the norm, significant pieces of
correspondence will be circulated to members for information.

5. Existing Justice and Home Affairs Committee Activity

As the original Justice and Home Affairs Committee has now become the
Justice 1 Committee, the existing workload of that committee transfers to the
Justice 1 Committee.  This includes the Prison Estates Review, Legal Aid
Inquiry, Leasehold Casualties Bill, Alternatives to Custody Research and
ongoing petitions.

Elements of the planned work of the Justice and Home Affairs Committee
should be allocated between the two committees on the basis outlined above.
Such work could include: the inquiries into self regulation of the police and the
legal profession and stage two of the Protection from Abuse Bill.

6. Committee Meeting Schedule

The Conveners Liaison Group agreed that committees will normally meet on a
fortnightly basis, with the exception that they may meet more frequently when
dealing with legislation.  As outlined in section 3 of this paper the committee
timetable will be planned to enable members to attend meetings of both
committees if desired.



JUSTICE 1 COMMITTEE

Late and Additional papers for the 4th Meeting, 2001 (Session 1)

Wednesday 14th February 2001

I attach the following papers:

Agenda item 2
Submission from the Scottish Legal Action Group

Agenda item 3
Note by the Clerk (PRIVATE)

Agenda Item 5
Written submission from Professor Gane
Written submission from the Faculty of Advocates (previously
distributed as a Private paper)

J1/01/4/18

J1/01/4/2

               J1/01/4/4
J1/01/4/17

The Parole Board for Scotland has stated that the paper submitted on the 24th

January (J1/01/2/17) is the only paper that they will be submitting on this topic and
that no further submissions are necessary. The paper J1/01/4/3 will therefore no
longer be forthcoming.

Clerk to the Committee
12th February 2001
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JUSTICE 1 COMMITTEE

LEGAL AID INQUIRY

SUBMISSION FROM SCOTTISH LEGAL ACTION GROUP

As advised by e-mail on 3rd January, this Group wishes to respond to your committee’s
request for written evidence from interested parties in relation to the above subject.

We regret that our first submissions have come well into your deliberations. Assembling
an overview of a fairly extensive set of proposals from a Group which has taken an
interest in all aspects of legal aid has taken more time than we would have liked. This
Group has no paid staff and we do not always hear about such consultations in time to
draft a response which can then be circulated to and then approved by a monthly
meeting of our Board.
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1 WHO WE ARE

This Group was formed 25 years ago to explain the law and promote legal services and
improvements in the law which will benefit the more disadvantaged members of society.
It has from its commencement published the legal journal SCOlag.

Access to justice has therefore been foremost among the group’s concerns.

The Group has made representations or responded to consultations in 1979, 1985,
1987, 1988, 1991, 1994, and 1998, producing feedback ranging from a full analysis by
the Scottish Office of our representations, along with those of the Scottish Legal Aid
Board and the Law Society (following on a consultation in 1987 when we highlighted
some 49 deficiencies in the then Legal Aid system), to complete silence, as followed
our representations to the consultation exercise in 1998 Access to Justice Beyond the
Year 2000. We therefore welcome the chance to participate in what looks like being a
more interactive consultation process under the new committee system of the Scottish
Parliament.

2 OUR VIEWS IN SUMMARY

There is scope for more community legal services and public education in the law. .

Other legal aid systems should be studied, but in funding legal aid services, the
government’s approach should be to put itself as far as possible in the place of a
private client making choices with due regard to value for money. The principles
adopted with regard to whether it is “reasonable in the circumstances” to grant legal aid
in civil matters should be scrutinised.

While mediation without a solicitor should never be compulsory, it should be
encouraged, particularly before family disputes reach the courts, and ACAS-type pro-
active mediation through solicitors between the parties to all contested litigation should
be publicly funded.

Criminal legal aid applications should be determined by the Scottish Legal Aid Board
without any requirement for solicitors to certify their reasonableness. Methods for
ensuring that the Convention human right to representation does not lead to wasteful
public expenditure should be examined.

The entitlement of persons of poor or moderate means to legal aid in civil matters has
been eroded too far. Means testing should be relaxed where the expenditure is likely to
be particularly high, and to avoid penalising persons who have saved out of a modest
income.

Fixed payments for criminal legal aid representation are, in principle, to be avoided.



They encourage pleas of Not Guilty in order to obtain legal aid, followed by changes of
plea. 

Solicitors who choose to represent the less fortunate members of society should not be
penalised by being remunerated at half the rate of remuneration a private client would
pay.  Nor should they be refused payment for doing necessary work for a client in
advance of confirmation from the Legal Aid Board that the work is justified.

More information on the net cost of civil legal aid is required.

The simple procedure for Assistance By Way Of Representation, in place of the
complex procedures for normal Civil Legal Aid, should be extended to cover other court
work.

In a limited number of situations there are alternatives to Legal Aid.

Vigilance in keeping down the cost of legal aid is required, while ensuring that access
to justice is more adequately funded than at present.

3 INTRODUCTION

The Committee is first referred to the still relevant 1979 Report of the Royal
Commission on Legal Services in Scotland, chaired by Lord Hughes.  We refer in
particular to the preamble to the Report, in Chapter 2 The Need for Legal Services.

We recommend study of Legal Aid systems beyond the United Kingdom.
We recommend that the approach of the Government to purchasing legal services for
members of the public should be based on obtaining value for money (in terms of
performance, efficiency and a good relationship between the provider of legal services
and the client) should be measured where practicable so that the services rendered are
of sufficient quality and the provider hired, rewarded and (if need be) fired accordingly.

Legal Advice and Assistance is used for legal services other than court representation.
 It covers giving advice, correspondence with third parties on behalf of the client, etc.  By
basing means assessment on the previous weeks income, the pink form scheme must
be one of the simplest schemes ever devised for means-tested services to the citizen.
The busy practitioner need only spend a very short time completing the application
before granting it, if the applicant’s means allow, and then getting down to his proper
role of advising and assisting the applicant. We would not like to see any change in this
feature.  When a case reaches court, a separate Criminal or Civil Legal Aid certificate
is required from the Scottish Legal Aid Board.  Such a certificate (particularly on the
civil side) involves a lot of form-filling and preparation, a thorough means assessment,
and at the conclusion of the case a detailed and time-consuming account of expenses. 
In the case of Legal Advice and Assistance. 

We mention the distinction between these two broad areas of Legal Aid because of



some of our recommendations, and to emphasise the difference in effort by the solicitor
in handling the two types of Legal Aid.

4 COMMUNITY LEGAL SERVICES

4.1 Extension of advice and law centres

The Group has long supported the extension of community advice and law centres as
cost-efficient and congenial access for the public to legal assistance.  It is a matter of
concern that the funding of all such bodies tends to be precarious.

4.2 Employment of Legal Aid solicitors in advice and law centres

Solicitors employed by the Scottish Legal Aid Board and knowledgeable and
experienced in areas in which advice agencies specialise such as employment,
housing and social security should be located in advice agencies, supported by
appropriate secretarial back-up and office equipment.

4.3 Supply of Legal Advice & Assistance by unqualified staff

We believe that non-legally qualified staff can supply Legal Advice and Assistance
funded by the Scottish Legal Aid Board. Sometimes they would be the persons with
most knowledge and experience in certain areas.  To assure quality, however, they
must have qualifications in their specialisms and training in associated areas of the law.

4.4 Contracts to solicitors to supply unmet legal need

4.4.1 As a further source of legal aid, solicitors could have non-exclusive contracts to
supply legal services in areas of unmet legal need. Contracts would be determined
according to such factors as geographical area, and the input which such solicitors
already give to a particular topic, such an immigration or welfare law (known in other
jurisdictions as “boutique contracting”.)  They should include areas where Assistance by
way of Representation is required, such as busy urban heritable courts where people’s
homes are at risk.

4.4.2 Solicitors are paid by the Scottish Legal Aid Board for providing Legal Advice
and Assistance according to “time and line”, meaning a rate based on time spent and
written work done.  It would be appropriate to pay such specialist solicitors at an
enhanced rate.

4.4.3 We would encourage experimentation in pilot schemes and in rural areas.

4.5 Reference resources



These should be increasingly placed in public libraries and in advice agencies, both in
printed form and on computer by means of CD Rom and the Internet.

4.6 Education

We favour greater effort in teaching children, along with modern studies and civic
awareness, the rudiments of law and the legal system. 

A publicly-funded agency could also undertake the publication of more explanatory
leaflets than are currently available from rights and trading standards agencies, and
could highlight on radio, television and in the press topical items of importance.

 The greatest care must be taken to ensure, however, that such publications are going
to reach the people who will benefit from them.

5 MEDIATION

We welcome the fact that Legal Aid now supports mediation in family and other civil
cases. 

5.1 Never to be compulsory

5.1.1 While mediation is to be encouraged, we would not wish to make it compulsory
at any stage, since it may not suit all parties. 
5.1.2 There must be careful consideration given to the use of mediation where there
may be no “equality of arms” between the parties, for whatever reason. 
5.1.3 We would also not like to see the Legal Aid Board bringing value judgements to
bear on the extent to which a particular party has cooperated in mediation.  The
principle that reference may not be made in court to what, if anything, has happened
during mediation - or whether mediation has been tried - should extend to the Legal Aid
application process.
5.1.4 ScoLAG  would not wish to see mediation being used as a reason for reducing
the availability or scale of publicly-funded representation.   

5.2 Timing in matrimonial and other family disputes

Mediation should be available not so much from when a case is into court as when the
parties first consult their legal advisers or even earlier. Organisations such as Relate
should not be left short of personnel and resources.

5.3 Extension of mediation

5.3.1 Mediation can usefully continue during and after the adversarial process is in
relation to arrangements between parents over contact with their children.



5.3.2 The way in which mediation works in employment disputes is more pro-active.
An officer of ACAS, knowledgeable in the law of employment, contacts both sides’
lawyers and acts as a go-between from the time the case is brought, often ending up
with a written agreement between the parties to settle the action.  A legally experienced
mediation officer in the courts, charged with a similar task, could achieve more than
happens at present, at least at Sheriff Court level where both parties are represented. 

6 THE MERITS TEST FOR CIVIL LEGAL AID - REASONABLENESS

6.1 We would urge the Committee to include in its deliberations an examination of
the policy of refusing Civil Legal Aid because it would be “unreasonable in the
circumstances”. 
6.2 The doctrine of "reasonableness" is still needed to exclude those who

6.2.1 say their claim is a "matter of principle" to them, yet are unwilling to pay for their
principles and
6.2.2 simply wish to inflict discomfort on their opponents.

6.3 It should not, however, be a reason to exclude the applicant who, if of adequate
means, would be unlikely to proceed in complex negligence cases against a
multi-national company or other powerful organisation because the cost would, to that
one individual, be prohibitive, particularly if there are a number of other applicants in the
same position.   The cost should be weighed against the effect on other similarly
affected persons, and public policy considerations.

7 THE MERITS TEST FOR CRIMINAL LEGAL AID

Under the European Convention of Human Rights, everyone charged with a criminal
offence has minimum rights which include the following:

- to have adequate time and facilities for the preparation of his defence

- to defend himself in person or through legal assistance of his own choosing or, if he
has not sufficient means to pay for legal assistance, to be given it free when the
interests of justice so require.

In the cases of applications for Summary Criminal Legal Aid (less serious cases) the
applicant’s solicitor is asked to state, in effect, whether the interests of justice are such
as to require Legal aid  The solicitor’s certification on these points is rarely challenged. 
 Some of our Group believe that it is wrong in principle that a solicitor, who stands to be
paid Legal Aid fees, should be asked to certify a right to Legal Aid when that solicitor
has a financial interest in the answer to the question.

 The problem of reconciling the right to representation with the avoidance of waste of
public expenditure on a seemingly hopeless defence should be tackled by the
Committee.  There are a number of options which might be considered but there is no



unanimity within our Group on the topic.

8 ELIGIBILITY ON MEANS

8.1 Need for upward extension of income eligibility limits

When the Legal Aid Scheme was set up, it aimed to cover 80% of the population. The
principle that it should cover those of “poor or moderate means” has now been lost sight
of.  The number of people eligible is now believed to be well below 50%.  In addition,
the level of means-determined contributions which have to be made by assisted
persons who are above basic subsistence level deters some people from seeking
justice.

8.2 Special assistance for expensive cases

ScoLAG considers that there is a case for a safety net arrangement to put a cap on
which a litigant has to spend in expensive civil cases, if this will extend eligibility. The
Legal Aid system must cope with claims by people of moderate means which, through
no fault of their own, will result in expensive litigation involving the use of expert
evidence, as in medical negligence cases where expensive expert evidence will be
required,  or difficult points of law.  The Board should be asked to explain why 
legislation allowing for the usual limits of disposable capital to be disapplied in such
cases is hardly ever invoked.

8.3 Need for review of treatment of capital

A poor person with a little savings who is thinking of taking a substantial case to court
with Legal Aid is in immediate difficulties.  It may be that quite a bit has to be spent
collecting the evidence just for a Legal Aid application. If the applicant has more than
about £1000 in savings, including a car (which in rural areas is almost essential)  the
Legal Advice & Assistance Scheme will not pay for these initial outlays, which
themselves may cost up to £1000.

ScoLAG is opposed to means-testing which penalises the thrifty. Accordingly,
maximum capital limits should be raised for legal aid for court action and, in the case of
Legal Advice & Assistance,  at least to equate with Income Support levels, with a tariff
income to be applied between the minimum (£3000) and maximum (£8560) levels.

8.4 Small claims

The introduction of the Small Claims procedure, while laudable in many respects, has
been accompanied by the abolition of Legal Aid for claims within the limits of this
procedure. There is a strong case for having all delictual claims taken out of the Small
Claims procedure if, only by this means, parties will become eligible (subject to the
usual tests) for Legal Aid.  ( We favour the retention of £750 as the uper limit for Small



Claims in any event)

9 PAYING SOLICITORS

9.1 Fixed payments

9.1.1 While the introduction of fixed payments in criminal legal aid cases has brought a
reduction in the unduly high level of criminal legal aid expenditure, some of the Board of
ScoLAG oppose the principle of fixed payments in most circumstances for both
Criminal and Civil Legal Aid.

9.1.2 We now have a system which encourages the Not Guilty plea, followed later by a
change of plea, so that the fixed fee can be earned regardless of the work done..

9.1.3 Each case merits its own degree of involvement by a solicitor. Fixed fees are a
crude reflection of the amount of work put into an individual case.

9.1.4 Fixed fees may encourage some agents to show difficult clients the door.  Such
a remuneration policy may therefore tend to work against those who need legal
representation most.

9.2 Level of fees

 Fixed fees apart, Legal Aid fees are far too low.  They have not been uprated since
1992.  They are now running at half the level of fee which is payable under the official
court scales by private clients. The state ought not to discriminate in this way against
those lawyers who choose to offer a Legal Aid service to less well-off clients, often with
a genuine desire to help people in need of it.   Solicitors are either giving their work to
their most junior and inexperienced staff or deliberately refusing to undertake Civil Legal
Aid work. The result is that the good solicitor will tend to opt for other work, and a
second class service is provided to the assisted person.

9.3 Payment for work authorised retrospectively

Legal Advice and Assistance is granted by solicitors, but the initial limit of expenditure
on fees which they are authorised to incur is limited to £80.  Application has to be made
in writing for each and every increase thereafter. Solicitors often do work in the interests
of the client without obtaining prior authorization. We can see no point of principle
justifying a law which refuses fees for advising and assisting a client in advance of
approval for the specific work entailed.  If authority is subsequently granted because
there was a good reason to give the legal Advice & Assistance in the first place, public
funds have not been unnecessarily or unreasonably depleted.  Solicitors are entitled to
do work at the risk of not being paid.



10 STREAMLINING THE ADMINISTRATION OF LEGAL AID

10.1 Information on practice and Procedure

A loose-leaf, indexed, constantly-updated guide, replicated on the Board’s website,
would be helpful.

10.2 Statistics

Comparisons of expenditure on civil and criminal Legal Aid have been flawed in the
past because the net cost of civil Legal Aid of different categories (matrimonial,
personal injury and other types of litigation) has not been published.   Civil Legal Aid
fees and outlays which are recovered out of expenses awarded to the assisted person
and/or out of property recovered or preserved for the assisted person should be
deducted to give more meaningful figures.

10.3 Extension of ABWOR in place of Civil Legal Aid

It costs more to administer Civil Legal Aid is than ABWOR.   Savings could be achieved
by an increase in the amount of work which could be covered by Advice & Assistance.

ScoLAG would like to see the ABWOR system available as an alternative to Civil Legal
Aid for all types of civil court action up until the stage when Defences have been lodged.
This would cover all the work that is ever done in many interim matrimonial interdict,
custody and access cases. .

The amount of expenditure in ABWOR cases is at present generally a fixed sum,
depending on the type of work involved and the stage it reaches. We would want there
to be some scope for solicitors to seek an increase in the limit of expenditure where it is
shown that significantly more than usual work necessarily is (or has been) involved in
representing the client.

10.4 Collection of money by solicitors

Solicitors should be given responsibility for collecting Civil Legal Aid contributions

Solicitors should be given responsibility for receiving Principal sums and disbursing the
balance once the Legal Aid account is settled to the client.

11 KEEPING EXPENDITURE DOWN: ALTERNATIVES TO LEGAL AID

With the advent of a Minister of Justice and the Justice & Home Affairs Committee, we
hope that some of the waste which has occurred in the provision of legal services in the
past will be avoided.  In view of our chosen remit of helping the disadvantaged, it may



seem paradoxical that this Group should favour keeping expenditure down where
possible. We would like to see funds better spent.

11.1 Private legal expenses insurance

Private legal expenses insurance should be encouraged.  In recognition of this, a
success fee for someone who has had private insurance should be paid by the losing
party. 

11.2 DIY legal action

Ideas such as a Queensland user-friendly booklet, funded by Legal Aid, showing how to
make a written application to court for their equivalent of the Matrimonial Interdict and
Exclusion Order are commended for study.  Court procedures allowing such a
straightforward application for an order which, if disputed, has little likelihood of bringing
up complex legal issues (and may not be defended) may save both the public purse and
waiting time for the assisted person.  

11.3 Mandatory private insurance in other circumstances

This is no more of an option for legal services than it is for health. ScoLAG would be
concerned about any system which leaves exclusively in private hands decisions on the
merits of an application for Legal Aid. People may find themselves uninsurable, or
unable to afford the premiums.  There must be no question of going down the route of
having no Legal Aid at all in those areas of civil litigation in which some cases are
conducted on a speculative basis.    

Yours faithfully

Robin A G Bennett
Member of the Board, Scottish Legal Action Group
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JUSTICE 1 COMMITTEE

CONVENTION RIGHTS (COMPLIANCE) (SCOTLAND) BILL

SUBMISSION FROM PROFESSOR GANE

Introduction
The following are brief observations on Parts 1, 2, 4 and 6 of the Bill.   Part 3
of the Bill (which concerns legal aid in Scotland) has already been the subject
of comment by the Law Society of Scotland’s Human Rights Committee, of
which I am a member, and I have nothing to add to those comments.  I have
no comments on part 5 of the Bill (which concerns the appointment of the
Procurator Fiscal of the Lyon Court).

PART 1:  Adult prisoners serving a mandatory sentence of life imprisonment
This part of the Bill is concerned with persons serving indeterminate
sentences of imprisonment, or, as they are more commonly (but for the most
part inaccurately) termed, “life sentences”.   These are either discretionary or
mandatory.
(a) Mandatory life sentences
These are mandatory only where the offender has been convicted of murder.
In such a case, where the person convicted is over 21 the sentence is life
imprisonment.1  In the case of a person aged 18 to 21 the sentence is
detention, and the accused is liable to be detained for life.2  A person aged
under 18 who is convicted of murder is to be detained without limit of time and
in such place and under such conditions as may be directed by the Scottish
Ministers.3

(b) Discretionary life sentences
A court may impose a discretionary indeterminate sentence for any offence
for which life imprisonment is available as a sentence – broadly  all common
law offences and some statutory crimes.  In deciding whether or not to impose
a discretionary indeterminate sentence the court may have regard to the
nature of the offence, the accused’s antecedents, and the demands of public
safety.4

(c) Justifications for these disposals
The justifications for these disposals differ.  In general, the mandatory life
sentence is justified on “punitive” or “deserts” grounds.  In other words, the
sentence reflects the gravity of the offence.  The same may be said of the
mandatory detention of a person aged 18 to 21 who is convicted of murder.
Discretionary life sentences, on the other hand, are generally justified by
reference to a combination of punishment, and protection of the public.
According to this view, a person may be sentenced to life imprisonment even

                                                
1 Criminal Procedure (Scotland) Act 1995, s. 205(1).
2 Criminal Procedure (Scotland) Act 1995, s. 205(3).
3 Criminal Procedure (Scotland) Act 1995, s. 205(2).
4 See Clark v. H.M. Advocate 1997 SCCR 416; O’Neil v. H.M. Advocate  1999 SCCR 300.



though the offence for which he has been convicted does not, in terms purely
of punishment, warrant such a severe sentence.  The severity of the sentence
is justified by reference to the need to protect the public (as well as the
demands of punishment).5

(d) Compatibility with ECHR
Indeterminate sentences as such are not incompatible with the Convention,
provided that, having regard to the circumstances of the offence and the
offender, they do not fall to be regarded as inhumane or degrading within the
meaning of article 3.6  This can be illustrated by reference to the case of
Weeks v United Kingdom.7

 (e) Review of indeterminate sentences
It is accepted that a person detained under an indeterminate sentence may
change and develop over time.  A person who initially presented grave risks to
the public may, over the years, become less of a risk and his release back to
the community may be acceptable.  It is also accepted that, in the case of a
mandatory life sentence, the offender will, in most cases, be released after he
or she has served a sufficient time to reflect the gravity of the offence of
murder.
These considerations give rise to complex questions under article 5 of the
Convention which, in my view, are accurately summarised in the Executive’s
Policy Memorandum .  Briefly put, persons who are serving discretionary life
sentences are entitled to have their continuing detention assessed by a body
which has the characteristics of a “court” in order to ensure that the
justifications for their continued detention – broadly the risks they present to
the public – still prevail.  If they do not, then their detention is no longer lawful
in terms of article 5 of the Convention and they are entitled to release.
(f) The assimilation of indeterminate sentences
What the Bill proposes is to assimilate the position of mandatory and
discretionary “lifers”.  As the Executive’s Policy Memorandum points out,8 the
Convention, as presently interpreted by the European Court of Human Rights,
does not require this.  Indeed, the argument that the two types of life sentence
– mandatory and discretionary – were becoming assimilated in English law,
was expressly rejected in Wynne v. United Kingdom.9  Although the applicant
in that case attempted to argue that the two types of life sentence were
converging, there remained significant differences between them, and the
case law of the Court which insisted that discretionary life sentence prisoners

                                                
5 Not all discretionary life sentences are of this kind.  It is possible to envisage a case in which the

court would be justified in imposing a discretionary life sentence to mark the gravity of the offence,
without reference to the need to protect the public.

6 See Weeks v. United Kingdom, (1988) 10 EHRR 293:  A life sentence imposed upon a 17 year old
youth for a robbery of 35p, armed with a starting pistol loaded with blank shot.  The sentence was
selected because the trial judge believed, having regard to the applicant’s previous history and his
mental condition, the applicant presented a particular danger to the public.  The European Court did not
find the sentence as such objectionable, but did comment that “if it had not been for the specific
reasons advanced for the sentence imposed, one could have serious doubts as to its compatibility with
Article 3 of the Convention, which prohibits, inter alia, inhuman punishment.”
7 (1988) 10 EHRR 293.
8 Paragraph 29.
9 (1995) 19 EHRR 333.



should have access to a court to determine the legality of their detention
under article 5(4) did not apply to persons serving a mandatory sentence of
life imprisonment for murder.
In my view, although the current state of the Strasbourg case-law does not
require the proposed changes it is wise to make these changes in advance of
any potential challenges.  Although the assimilation of mandatory and
discretionary life sentences was rejected by the Strasbourg court in Wynne, it
is not easy to follow the Court’s reasons for doing so.
In that case the applicant was sentenced to life imprisonment for murder in
1964.  He was released on licence, and killed again.  On the second occasion
he was given a discretionary life sentence for manslaughter.  The “tariff” fixed
by the trial judge for his second sentence expired.  He was also informed that
the tariff fixed in respect of his earlier offence had also expired.  The reason
given by the Home Secretary for the applicant’s continued detention was the
risk which he continued to present to the public.
Given, then, that “risk to the public” is a relevant criterion in both mandatory
and discretionary life sentences, it is difficult to see why a person serving a life
sentence for murder should not have access to a court (or court like body) in
order to determine whether he or she continues to present a risk to the public.
It seems, then, that the assessment that the current arrangements for the
sentencing and release of persons serving mandatory sentences of life
imprisonment might well be open to challenge in terms of Article 5 of the
Convention.
(g) The promotion of transparency in sentencing
In my view, the current proposals have the added value of promoting
transparency in sentencing.  There is widespread, and understandable,
confusion, about what is meant by a “life” sentence.  There is the further
problem that the power of the court to recommend a period of imprisonment
which must be served before the accused may be released on licence10 is not
frequently or consistently used.  This means, then, that neither the public nor
the accused are given consistent indications of the differences between
persons sentenced to life imprisonment for murder.  That there are differences
between such cases can hardly be disputed, and it is important that the
sentencing and release process reflects this in an open and transparent way.
The Bill, by requiring the courts to set a “designated part” in all life sentences
makes an important contribution in that respect.
The Bill does not require that the court, in setting the “designated part” should
specify any of the factors which the judge should take into account in setting a
punishment part.11  It is important to recall, however, that article 6 of the
ECHR does require courts to give reasons for their decisions, and where it is
not possible to discern those reasons from the circumstances of the case,
there is the possibility of a breach of the Convention for failure to give
reasons.

PART 2: The Constitution of the Parole Board
There can be no objection, in my view, to the proposals directed towards
ensuring that the Parole Board, when sitting as a tribunal, complies with the
                                                
10 Criminal Procedure (Scotland) Act 1995, s. 205(4) and (5).
11 Policy Memorandum, paragraph 26.



requirements of independence and impartiality.  This is an obligation which
derives in part from the terms of article 5(4)  (which refers to the right of
access to “a court” to determine the legality of detention or imprisonment) and
article 6 (which requires courts to be independent and impartial).

PART 4: Homosexual offences
The Bill’s proposals follow upon the decision of the European Court of Human
Rights in the case of A.D.T. v. United Kingdom.12  That case concerned
consensual acts between the applicant and up to four other men, in the
privacy of the applicant’s own home.  The Court held that the prosecution of
the accused for acts of gross indecency involved a violation of the accused’s
right to respect for his private life, which could not be justified in terms of
article 8(2).  The Government had argued that the prosecution was justified in
the interests of public morality and protecting the rights and freedoms of
others.  This argument was based on a distinction between truly private,
intimate acts, between two people, and group sex between men.  The Court
rejected this argument, but in doing so was careful to confine its decision to
the facts of the particular case.
The number of persons involved does seem to have influenced that decision.
However, it is difficult to see how one can properly respond to that decision
other than by removing the express reference in section 13(2)(a) of the
Criminal Law (Consolidation) (Scotland) Act 1995 to “more than two persons”
taking part or being present.  It is conceivable that the decision in A.D.T. v.
United Kingdom might have been different if, say, a dozen men had been
present, so that, conceivably, the present law could have been amended by
substituting a larger number than two (and presumably larger than five, in the
light of the Court’s judgment in A.D.T. v. United Kingdom.
But that would merely give rise to a different argument, namely the potentially
discriminatory nature of the legislation regulating homosexual activity.  This is
regularly presented as a “subsidiary” argument in such cases, and was,
indeed, relied upon by the applicant in A.D.T. v United Kingdom.  In line with
its usual practice, the Court, having decided that there had been a violation of
article 8, did not think it necessary to pursue the argument based on
discrimination.  But that argument is one which has been accepted already by
the Commission (in relation to the former difference between the “age of
consent” for heterosexual and homosexual relations 13) and it is one which
would undoubtedly be raised if an alternative strategy were to be pursued.
Although it is not beyond the realms of possibility, given the elasticity of the
common law crime of shameless indecency, I am not aware of any instance in
which a Scottish court has held that for more than five persons to engage
together in private in heterosexual act is a crime known to the law of Scotland.
That being so, to criminalise such conduct between adult male persons would
require strong justification.
I note that the Bill retains the “public toilet” rule concerning privacy.  It may be
an offence for any persons to engage in a sexual act in public – that is, where
there is a reasonable possibility of them being observed.  That being so, there
is possibly less of a risk of a challenge on this aspect of the legislation.
                                                
12 Application No. 35765/97, 31 July 2000 (Third Section).
13 Sutherland v. United Kingdom, Commission Report.



PART 6
The need for special powers to take remedial measures of the kind referred to
in Clause 12 is recognised in both the Scotland Act 1998 (section 107) and
the Human Rights Act 1998 (section 10).  There is, however, an important
difference between what is proposed in clause 12 and the equivalent
provision in section 10 of the Human Rights Act (which relates to Acts of the
Westminster Parliament).  Section 10 can only be invoked where the
legislation in question has been declared under section 4 of the Human Rights
Act 1998 to be incompatible with a Convention Right, or where, in view of a
decision of the European Court of Human Rights, it appears that a provision in
Westminster legislation is incompatible with a Convention Right.
Clause 12 would apply, as the Executive acknowledges, where there is a
potential incompatibility, but where that potential has not yet been
demonstrated by a judicial decision.  In that respect, clause 12 follows the
model provided by section 107 of the Scotland Act 1998.
Whether this is acceptable is open to question.  It allows the Executive’s
assessment of a potential challenge to open up procedures which by-pass the
normal process of legislative scrutiny – not least scrutiny by the Committees
of the Scottish Parliament.  Indeed, clause 14(1) allows for Executive law
making in cases of urgency without following the procedures provided for in
clause 13(2) to (4).
Using special procedures to remedy demonstrated conflicts between
legislation and Convention rights is one thing (although this was severely
criticised during the debates on the Human Rights Bill), but to use such
powers in respect of possible conflict is quite another.  It is probably the case
that the issue of principle was dispensed with in the passing of section 107 of
the Scotland Act.14 However, the effect of Part 6 is to give to the Executive
powers to amend the law by order which, on the basis of clause 12, would, for
example, dispense with the need to bring the matters currently set out in Part
1 before the Parliament.  No doubt any Executive would be slow to use these
powers when (a) there is no objectively demonstrated necessity for the
remedial measure and (b) the area is a controversial one.

                                                
14 Section 107 refers to Acts of the Scottish Parliament which are not or “may not” be within the
legislative competence of the Parliament, and to the exercise of Executive functions which is not or
“may not” be an exercise or proper exercise of those functions.
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JUSTICE COMMITTEE I

CONVENTION RIGHTS (COMPLIANCE) (SCOTLAND) BILL

SUBMISSION BY THE FACULTY OF ADVOCATES

INTRODUCTION

By letter dated 10 January 2001 the Assistant Clerk to the Justice Committees of

the Scottish Parliament invited the Faculty to submit written evidence regarding

the general principles of the above Bill as part of Stage 1 consideration of  the Bill

by the Committees. The invitation to submit evidence enclosed (a) a letter

outlining key provisions [3 pages] (b) copy of the Convention Rights

(Compliance) (Scotland) Bill as introduced in the Scottish Parliament on 10

January [22 pages], (c) Explanatory Notes with Financial Memorandum and

Executive Statement on Legislative Competence dated 12 December 2000 [33

pages], (d) Policy Memorandum [36 pages]. The deadline for submitting written

evidence is 31 January. In accordance with the invitation to submit evidence for

Stage 1 consideration, only points of principle are addressed.

The expressed intention of the legislation is to make certain elements of Scots

civil and criminal law ECHR compliant (Parts 1 – 5) and to create a fast track

procedure for remedying actual or potential rights incompatibilities in future by

ministerial order (Part 6).

PART 1 – ADULT MANDATORY LIFE PRISONERS

1. The expressed intention as regards Part 1 cls. 1 – 4 is to introduce a rights

compliant system for determining the release of adult mandatory life prisoners.

“Life imprisonment” – an indeterminate term – is the mandatory sentence for

murderers aged 18 years and over.  Were the proposals to become law, “life



imprisonment” would involve two parts, an essential “punishment period”

imposed in open court and a discretionary “security period” fixed by the Parole

Board sitting as a tribunal at the expiry of the punishment period and at review

intervals thereafter to determine whether detention should continue on the

ground of risk to the public. The proposals would bring the arrangements for adult

mandatory life prisoners into line with existing arrangements for “designated life

prisoners” (under-18 murderers) and “discretionary life prisoners” (persons

sentenced to life imprisonment on a discretionary basis for crimes other than

murder).  It is proposed to make the change principally by further amendment of

the Prisoners and Criminal Proceedings (Scotland) Act 1993.  The “minimum

recommendation” provisions of the Criminal Procedure (Scotland) Act 1995

would be repealed as unnecessary. There are consequential and transitional

provisions to deal with transferred life prisoners and existing adult mandatory life

prisoners.

2. The “minimum recommendation” power is used by the courts  in 5% of

cases. A “20 year release policy”, endorsed by successive administrations since

1984, operates for murders classed as particularly serious – child murders,

sadistic and sexual murders, murders of policemen, terrorist murders, murders

using firearms. Accordingly, for the majority of murders, the indeterminate life

sentence is a convenient formula which, at one and the same time, satisfies the

public demand for suitable punishment without exposing the courts to

inappropriate pressure and permits a wide degree of flexibility in the

management of convicted murderers. This flexibility has advantages for both

prisoners and the public interest. The average time served before release on

licence is understood to be nine or ten years.

3. The arrangements in place since 1993 and 1997 respectively, for

sentencing and release of under 18 murderers and discretionary life prisoners,

are consequential on decisions in a number of Strasbourg cases. The concept of



an indeterminate mandatory life sentence for adult murderers is not in itself

inconsistent with this jurisprudence (cf. Policy Memorandum para. 29). What may

be vulnerable to Convention rights challenge is ministerial involvement in

decision-making about release on licence of mandatory lifers: but ministerial

involvement is not integral to the concept and might be dispensed with

separately.

4. What evidence is there that the adult mandatory life sentence, with

minimum recommendations in appropriate cases and subject to the 20 year

release policy for particularly serious categories, has failed to work satisfactorily

for the courts, for prisoners, for prisons and the public interest generally? The

necessity and wisdom of abolishing the institution has to be questioned. Judges

could come under increasing and inappropriate pressure to impose longer and

longer determinate “punishment periods”. In that scenario the prospect for

possibly the majority of affected prisoners would change from one of hopeful

uncertainty to hopeless certainty, with harmful consequences for prison morale

and management. If time actually served were to increase, there must be

resource implications. It is suggested that Convention rights compliance in this

area would be satisfactorily achieved by eliminating ministerial involvement and

re-fashioning the Parole Board, as proposed, to perform a quasi-judicial role in

reviewing release applications.

PART 2 – THE PAROLE BOARD

Part 2 of the Bill proposes changes to the Parole Board provisions in  the

Prisoners and Criminal Proceedings (Scotland) Act 1993. These changes are to

a substantial extent consequential on the revised role for the Parole Board in

relation to mandatory life prisoners proposed in Part 1. The changes are



designed to ensure that the provisions for appointment, tenure and removal of

Parole Board members satisfy the ECHR Article 6 “independent and impartial

tribunal” test. The Faculty has no comment to make on the principle.

PART 3 – LEGAL AID

1. Part 3 of the Bill contains  proposals intended to address a number of

concerns raised in Convention rights cases about the adequacy of legal aid

schemes to meet the “fair hearing” and “fair trial/ legal assistance” requirements

of Art. 6 of the Convention. The proposals represent a minimalist approach,

making the smallest possible concession to the criticisms which existing

arrangements have attracted.

2. Cl 6 recognises an unmet need for assistance and representation in

proceedings before all courts and tribunals which determine, in the Art. 6 phrase,

“civil rights and obligations”. However, as the Policy Memorandum makes clear,

the Executive’s intention is to restrict availability by using regulations to introduce

stringent new tests of eligibility which will fetter the discretion of the Scottish

Legal Aid Board to provide assistance and representation.

3. In PF Fort William v McLean 2000 JC 603 the High Court declared the

fixed fee scheme for summary prosecutions not Convention-incompatible in

principle, but envisaged that there might be some cases where the scheme

would fail the Art. 6 test. Cl 7 of the Bill addresses the issue by proposing a

strictly controlled power to allow “time-and-line” charging by a defence solicitor

where fixed fees would deprive the client of the right to a fair trial. The Policy

Memorandum envisages that the new arrangements would remove only 500 out

of 50,000 defended cases a year from the fixed fee scheme. The proposals do

not address the concerns expressed in McLean about the conflict of interest

inherent in the fixed fee scheme: “[the defence solicitor’s] personal interest being



that as little as possible of the fixed sum should go towards outlays and as much

as possible towards remuneration for work and services – particularly if that

remuneration will come to him, if outlays can be kept low, quite regardless of

whether his actual work or services are considerable or negligible… the best

thing for him would be to keep both outlays and actual work done to a minimum”.

4. The intention of cl 9 of the Bill is said to be to empower the Scottish Legal

Aid Board to deploy its in-house solicitors to represent accused persons who

would otherwise go unrepresented (presumably because of the inadequate

remuneration offered under the legal aid scheme). The proposal is objectionable:

there is in fact no limitation in the proposals on the use of such in-house

solicitors; and if, as appears to be the intention from the Policy Memorandum,

such powers are to be used infrequently, and as a long-stop, in-house solicitors

are unlikely to possess the court craft  necessary for presenting an effective

defence.

PART 4 – HOMOSEXUAL OFFENCES

Part 4 of the Bill proposes to decriminalize consensual non-violent homosexual

acts involving three or more adults in private. Given the decision of the European

Court of Human Rights in the English case of A.D.T. v United Kingdom,

Application no. 35765/97, 31 July 2000, the Faculty offers no comment on the

principle.

PART 5 – PROCURATOR FISCAL OF THE LYON COURT

In terms of the Lyon King of Arms Act 1867 s 9 the Lord Lyon is empowered to

appoint the Procurator Fiscal of the Lyon Court. The Policy Memorandum

explains that there are doubts as to whether this arrangement is Art. 6

compatible. The proposal is for the Lyon Court Fiscal to be appointed by the



Scottish Ministers. No comment is offered beyond suggesting that the opportunity

should be taken to stipulate that the Lyon Court fiscal must be legally qualified.

PART 6 – POWER TO MAKE REMEDIAL ORDERS

1. Part 6 of the Bill proposes to give the Scottish Ministers the power to make

“remedial orders” to deal with Convention rights incompatibilities in existing

Westminster and Scottish legislation.  Such powers already exist in the hands of

Ministers of the Crown by virtue of statutory provisions which the Scottish

Parliament has no power to alter. The question arises whether conferring

concurrent powers on the Scottish Ministers is an attempted alteration of those

protected provisions. It is suggested below that the proper way to transfer

functions, create shared functions or curtail UK functions in this area is by the

mechanisms provided in the Scotland Act 1998 rather than by an Act of the

Scottish Parliament. Questions are also raised about the appropriateness of the

proposed power to modify existing legislation by ministerial order, and about the

wisdom of the procedures proposed for the making of such orders. The issues

raised are not addressed in the Explanatory Notes or Policy Memorandum.

Paragraph 139 of the Policy Memorandum states that the power to make

remedial orders (under the Human Rights Act 1998 s10) is available to the

Scottish Ministers “but only to a limited extent”.  The source of the power is not

specified.  We are aware of The Scotland Act 1998 (Consequential Modifications)

Order 2000, Schedule, Part I, paragraph 21. This appears to deal with the

procedure for making Scottish remedial orders under the Human Rights Act

1998, but neither constitutes nor identifies the underlying power.  It is thought

proper in these circumstances to raise the question of legislative competence.

2. Clearly, within areas of devolved competence, the Scottish Parliament has

power, by enactment, to remedy rights incompatibilities in existing legislation.



The main technical question raised by this proposal is whether the Scottish

Ministers should concurrently have the power to remedy rights incompatibilities

by ministerial order.

3. At present the power to make remedial orders in relation to both

Westminster and

Scottish legislation resides exclusively with Ministers of the Crown and Her

Majesty in Council. This is in terms of the Human Rights Act 1998 s 10 etc and

the Scotland Act 1998 s 107 etc. Part 6 of the Bill proposes to confer a parallel

function on the Scottish Ministers. In terms of the Scotland Act s 29 and sched 4

(1) it is beyond the legislative competence of the Scottish Parliament to modify

the Human Rights Act 1998. In terms of the Scotland Act sched 4 (4) it is beyond

the legislative competence of the Scottish Parliament to modify inter alia s 107

and ss 112-115 of the Scotland Act. The question has to be asked whether

conferring the proposed power on the Scottish Ministers is an attempt to modify

these protected provisions outwith the legislative competence of the Scottish

Parliament. Shared functions are contemplated to only a limited extent by the

Scotland Act – see s 56. Further, the Act itself by s 63 provides mechanisms for

making functions of Ministers of the Crown exercisable concurrently by the

Scottish Ministers. It is suggested that the proper way to transfer functions,

create shared functions or curtail functions of Ministers of the Crown in this area

is by the mechanisms provided in the Scotland Act 1998 s 63 rather than by an

Act of the Scottish Parliament.

4. Assuming that the proposal for Scottish Ministers to have power to make

“remedial orders” is within the legislative competence of the Scottish Parliament,

a question arises about the appropriateness of the power proposed. The existing

Westminster legislation has two tests – a  higher and a lower test – for the

exercise of the equivalent power.  The higher test is applied by the Human Rights

Act s 10. It is only competent to use ministerial orders to remove incompatibilities,



in the case of primary legislation, (a) where there are “compelling reasons” for

using that route, (b) where primary legislation has finally been declared

incompatible or disapproved by a competent court; or (c) where subordinate

legislation has been quashed by a competent court. Remedial orders are subject

to affirmative resolution by both Houses of Parliament. In terms of the Scotland

Act s 107 a lower test applies where a Minister of the Crown wishes to “remedy”

proceedings of the Scottish Parliament or Executive: remedial orders can be

made where the Minister considers it “necessary and expedient”. Part 6 of the Bill

under consideration proposes only the lower test for Scottish remedial orders

relating to rights incompatibilities. It is suggested that this is not the appropriate

approach and that the higher test should apply: amending, and it may be

repealing, primary and quasi-primary legislation (such as Acts of the Scottish

Parliament) with potentially retroactive effect is a power to be confided sparingly,

if  at all, to the executive particularly where, as in the Scottish Parliament, the

extra safeguard of a revising chamber does not exist.  The Scotland Act s 107 –

which, read with s 113, is a Henry VIII clause –  is not a happy precedent, and it

is suggested that the strictly equivalent power for Convention rights purposes is

best looked for in the Human Rights Act s 10.

5. If the lower test is to apply, then the deployment of this new power of

executive legislation calls for stricter control in other respects. As drafted, cl 12

permits the Scottish Ministers to exercise the power, not only in relation to

established incompatibilities, but also in relation to potential incompatibilities

about which there might well be a wide range of conflicting opinion.  We also note

that once  the trigger provisions are activated, the remedial order does not have

to be confined to removing the incompatibilities, established or potential. The

proposal is considered to be objectionable.
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JUSTICE 1 COMMITTEE

Convention Rights (Compliance) (Scotland) Bill

LETTER FROM THE CONVENER TO THE MINISTER FOR JUSTICE

As you are aware, the Justice 1 Committee is currently engaged in taking evidence
on the general principles of the Convention Rights (Compliance) (Scotland) Bill at
Stage 1.

The Committee has received written evidence from the Faculty of Advocates which is
currently in draft form, and which I therefore cannot copy directly to you. I mention
the points made below.

The evidence states that at present the power to make remedial orders in relation to
both Westminster and Scottish Parliament legislation resides exclusively with
Ministers of the Crown and Her Majesty in Council, in terms of the Human Rights Act
1998 section 10 etc and the Scotland Act 1998 section 107 etc. It suggests that Part
6 of the Convention Rights (Compliance) (Scotland) Bill proposes to give Scottish
Ministers a parallel function. The evidence mentions that, in terms of the Scotland Act
section 29 and Schedule 4(1), it is beyond the legislative competence of the Scottish
Parliament to modify the Human Rights Act 1998 and that in terms of the Scotland
Act Schedule 4(4) it is beyond the legislative competence of the Scottish Parliament
to modify section 107 and sections 112-115 of the Scotland Act. It then questions
whether conferring the proposed power on the Scottish Ministers is an attempt to
modify these protected provisions outwith the legislative competence of the Scottish
Parliament. It suggests that shared functions are contemplated only to a limited
extent by the Scotland Act, mentioning section 56, and points out that section 63 of
the Act provides mechanisms for making functions of Ministers of the Crown
exercisable concurrently by the Scottish Ministers. It goes on to suggest that the
proper way to transfer functions, create shared functions or curtail functions of
Ministers of the Crown in this area is by the mechanisms provided in section 63 of
the Scotland Act, rather than by an Act of the Scottish Parliament.

The Committee intends to respond to these points in its Stage 1 report. I would be
grateful to receive your view on this evidence in advance of the next meeting of the
Committee on Wednesday 14 February.

ALASDAIR MORGAN MSP
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Justice 1 Committee

Convention Rights (Compliance) (Scotland) Bill

Report of the Subordinate Legislation Committee

On Delegated Powers Provisions

Committee remit
1. Under Rule 9.6.2 of Standing Orders the Parliamentary Bureau refers any
provision of a Bill conferring powers to make subordinate legislation to the
Subordinate Legislation Committee.  The Committee considers and reports on those
provisions to the lead committee.

2. The term “subordinate legislation” carries the same definition in the Standing
Orders as in the Interpretation Act 1978.  Section 21(1) of that Act defines
subordinate legislation as meaning “Orders in Council, orders, rules, regulations,
schemes, warrants, bye-laws and other instruments made or to be made under any
Act”.  “Act” for this purpose includes an Act of the Scottish Parliament.  The
Committee therefore considers not only powers to make statutory instruments as
such contained in a Bill but also all other proposed provisions conferring delegated
powers of a legislative nature.

Introduction
3. The Bill makes amendments to certain parts of Scots civil and criminal law
that in the view of the Executive are incompatible with the ECHR.  The Bill also
contains a major new power modelled on a similar power in the Human Rights Act
(HRA) that will enable the Scottish Ministers to make remedial orders to remedy any
incompatibility with the ECHR that might arise in the future.  This power will
supplement existing powers available to the Scottish Ministers for this purpose under
the Human Rights Act or otherwise.  Other powers available to UK Ministers will of
course be unaffected by the Bill.

4. The Executive has supplied a full and helpful memorandum, reprinted at
Appendix A, explaining the background to the Bill and the background to, and effect
of, the various subordinate powers in the Bill.  The memorandum also explains in
some detail why certain matters have been left to delegated legislation rather than
being included in the Bill.

5. The following provisions confer powers to make subordinate legislation:
sections 3, 4 (introducing Parts 1-3 of the Schedule), 5(2) and (4), 6(3), 7, 9(6),
12(1), 14(5) and 15(2).

6. The Committee approves the following provisions as appropriate uses of
subordinate legislation without further comment: 3, 4 (and Parts 1-3 of the schedule),
7, 8, 9(6) and 15(2).

7. To assist its consideration of the Bill, the Committee invited the following
Scottish Executive officials to its meeting on 6 th February 2001: Niall Campbell, head



of the Civil and Criminal Law Group, Justice Department, Jaqueline Conlan, head of
the Bill team, Stuart Foubister, Office of the Solicitor to the Scottish Executive and
Ian Allen. head of the Legal Aid Branch.

DELEGATED POWERS

PART 2: CONSTITUTION OF THE PAROLE BOARD FOR SCOTLAND

8. The Executive cites the case of Starrs v Ruxton in the memorandum.  As the
Parole Board acts as a tribunal when performing some of its statutory functions, the
Executive believes that, in the light of that decision, changes are needed to its
constitution to ensure that it satisfies Article 6.1 of the Convention.

Section 5(2): Appointment of Parole Board Members
9. This sub-section inserts new paragraphs 1A and 1B into Schedule 2 to the
1993 Act.  Paragraph 1A requires the Scottish Ministers in appointing Board
members to comply with such requirements as to procedure and consultation as may
be prescribed in regulations made by them.  Paragraph 1B provides that the
regulations may specify different provisions for different types of member.

10. The Executive’s memorandum details the existing procedure for appointment
to the Board and indicates that it is its view that these arrangements should be
enshrined in legislation to ensure transparency and independent involvement in the
appointment of all members.  In view of the complexity of the appointment process
and the differing provisions that require to be made for different categories of
membership of the Board, the Executive believes that this process should be set in
regulations.

11. Regulations under the section are subject to affirmative resolution.  The
Executive intends that the regulations will be made during 2001 to operate in relation
to appointments from 1 January 2002 onwards.

12. The Committee notes that the Bill itself in section 5(3) sets out certain key
criteria for membership of the Board.  The regulations will thus govern only the
procedure for appointment.

13. The Committee approves the power and the procedure as appropriate.

Section 5(4) and (5): Removal of Parole Board Members
14. As the Executive points out, in the Starrs decision, the court took the view that
the power of the Scottish Ministers to remove a temporary sheriff or give him no work
meant that such sheriffs did not satisfy the requirements of independence and
impartiality under the ECHR.

15. As the Board operates as a tribunal, the Executive intends to follow the
precedent set in the Bail, Judicial Appointments etc (Scotland) Act 2000 in relation to
part-time sheriffs and establish an independent tribunal for the removal of Board
members.  The tribunal is established by new paragraph 3B, inserted by subsection
(4) into Schedule 2 to the 1993 Act.  Paragraph 3D empowers the Scottish Ministers
to make regulations for the suspension of Board members.



16. The latter paragraph also provides that the regulations may make any further
provision regarding the tribunal as the Ministers consider necessary or expedient
including provision for the procedure to be followed by the tribunal.

17. Although new paragraph 3A provides that a member may only be removed in
certain circumstances, there is no indication on the face of the Bill as to what might
be included in the regulations relating to suspension or otherwise under new
paragraph 3D.  The Executive intends that similar provision will be made to that in
respect of part-time sheriffs.

18. Further, the Committee notes that the provisions are consistent with the
existing provisions applying to part-time sheriffs and therefore regards them as
acceptable in this instance.  The regulations will be subject to affirmative procedure.
The Committee approves the power and the procedure as appropriate.  The
Committee nevertheless considers that it would be helpful to the Parliament
and lead committee if the Executive made available illustrative regulations
relating to procedures for the appointment and removal of parole board
members, a view it draws to the attention of the lead committee.

PART 3: LEGAL AID

Section 6(1), (2) and (3): Extension of Advice and Assistance and Civil Legal
Aid under the Legal Aid (Scotland) Act 1986
19. As the Executive points out in its memorandum, Article 6(3) of the convention
requires the provision of free legal aid in criminal proceedings but there is no
automatic right in civil proceedings.  Nevertheless there have been civil cases, where
the failure to provide legal aid has amounted to a breach of Article 6(1).

20. On consideration of the case law, the Executive considers that refusal to
make legal aid available where a court or tribunal is determining civil rights and
obligations may amount to a breach of Article 6(1) in the circumstances indicated in
the memorandum.  It considers in particular that, in ECHR terms, reference to a
“court or tribunal” in this context means any proceedings in which civil rights and
obligations are determined.  This extends beyond what is understood by “court or
tribunal” at domestic law.

Assistance By Way of Representation (ABWOR)
21. ABWOR is currently available under the Advice and Assistance (Assistance
by way of Representation) Regulations 1997 for specified hearings and courts.
These include Parole Board hearings, civil proceedings arising from a failure to pay a
fine and appeals under the Proceeds of Crime (Scotland) Act 1995. There is only a
financial test to determine eligibility for ABWOR but other conditions may apply in
particular proceedings.

22. Section 6(1) amends the definition of "tribunal" in section 6(2) of the 1986 Act
to widen the definition of the categories of proceedings in section 9(2)(a) of the same
Act for which ABWOR can be made available.  This would allow the Scottish
Ministers to prescribe in regulations, the tribunals, commissions, and other bodies for
which ABWOR may be made available.



23. It appears that the absence of legal aid where a person’s civil rights and
obligations are being determined by a court or tribunal has already been the subject
of ECHR challenge.  Several cases before employment tribunals have argued that
the failure to make legal aid available for these proceedings amounts to a violation of
the right to a fair hearing under article 6(1).  As the Committee is aware, the Scottish
Ministers have laid regulations to make ABWOR available for Employment Tribunals.
These Regulations came into effect on 15 January 2001.

24. Powers already exist under section 9 of the Legal Aid (Scotland) Act 1986
("the 1986 Act") for the Scottish Ministers to make ABWOR available by regulation,
under specified conditions, for courts, tribunals and statutory inquiries.  The Advice
and Assistance (Assistance by way of Representation) Regulations 1997 set out the
proceedings and conditions that apply.  It is intended that the wider understanding of
the phrase “court or tribunal” that is to be introduced by this Bill will allow ABWOR to
be made available for any proceedings where a person’s civil rights and obligations
are determined.

25. The regulation-making power contained at section 9(2)(c) of the 1986 Act
already allows the Scottish Ministers to prescribe the criteria to be applied in
determining whether ABWOR should be provided, so there is no need for a provision
of the type which is described below in respect of civil legal aid.  It is intended
however that provision will be made to apply the same criteria to determining
whether to provide ABWOR and civil legal aid.

26. The Committee approves the amendment effected by section 6(1) as an
extension of an existing power to make subordinate legislation.

Civil Legal Aid
27. Civil legal aid is available for proceedings in the Judicial Committee of the
Privy Council, House of Lords, Court of Session, Land Court, Lands Valuation
Appeal Court, and the Sheriff Court.  In addition, proceedings before the Land
Tribunal for Scotland and the Employment Appeal Tribunal are eligible for civil legal
aid. The Scottish Ministers believe that these Tribunals have particularly complex
issues to resolve and, for that reason, civil legal aid should be made available.

28. Section 6(2) would widen the definition of categories of proceedings, set out
at section 13(4) of the 1986 Act, for which civil legal aid can be made available.  This
will allow the Scottish Ministers to prescribe, in Schedule 2 of the 1986 Act, the
tribunals, commissions, and other bodies for which civil legal aid may be made
available.

29. Powers already exist under section 13 of the 1986 Act for the Scottish
Ministers to specify the courts and tribunals to which civil legal aid may apply.  These
bodies are set out in Schedule 2 of the Act.  There is no intention to alter or restrict
the availability of civil legal aid for those courts and tribunals which are already set
out at part I of Schedule 2 to the 1986 Act.

30. This is another provision extending an existing power and is accepted
by the Committee.



31. Section 6(3) amends section 14 of the 1986 Act.  It creates a regulation-
making power that would allow the Scottish Ministers to prescribe additional criteria
that the Scottish Legal Aid Board ("the Board") should take into account in
considering applications for civil legal aid for certain tribunals, commissions and
other bodies.

32. Rather than set out the criteria to be considered by the Board in the Bill, the
power to set these by Regulations is provided.  This would allow those factors to be
kept under review and amended as necessary by subordinate legislation to ensure
ongoing compatibility with the ECHR.  The criteria will operate in addition to the
existing statutory tests.  Examples are given in the Memorandum of the type of
provision intended

33. Prescribing these additional factors will have the effect of making civil legal aid
available only in those cases where refusal might amount to a violation of Article 6(1)
rights. The intention is that these factors would be the subject of discussion with the
Law Society of Scotland and the Scottish Legal Aid Board.

34. It is intended that regulations made under this power will be subject to
negative resolution procedure, following the approach adopted in relation to other
provisions of the 1986 Act.  By virtue of section 37(2) of the 1986 Act, regulations
that have the effect of modifying the provisions of that Act are subject to affirmative
resolution procedure.  The Executive does not consider that this regulation-making
power would have such an effect.

35. The Committee accepts the delegation of power and the procedure
chosen as appropriate.

36. The Executive states that it intends that these extended powers will allow the
Scottish Ministers to adjust the availability of ABWOR or civil legal aid, as
circumstances demand, to other courts and tribunals not presently covered by the
1986 Act.  The Scottish Ministers have not yet given consideration to which
additional courts or tribunals ABWOR or civil legal aid may be available but intend to
do so.  Decisions will be taken in the light of court judgements.  The regulation-
making powers will ensure that the courts and tribunals covered can be kept under
review as European and Scottish jurisprudence develops and adjusted as necessary.

37. It is not envisaged that legal aid will have to be made available for a large
number of new cases.  It is not intended to apply these additional tests to courts and
tribunals for which legal aid is currently available, namely, the Employment Appeal
Tribunal or the Lands Tribunal for Scotland which are the only bodies listed in
Schedule 2 of the 1986 Act.

38. The Committee notes the fairly limited scope of the regulations and
approves the power and procedure chosen.



Part 6: Power To Make Remedial Orders

Sections 12-14: Remedial Orders
39. Sections 12-14 extend the powers available to the Scottish Ministers to make
remedial orders in consequence of any Act of Parliament, Act of the Scottish
Parliament, subordinate legislation made under any such Act, any provision in any
such Act or subordinate legislation or any exercise or purported exercise of functions
by the Scottish Ministers, which is, or may be, incompatible with any of the
Convention rights.  Ministers may make such provision as they consider necessary
or expedient.

40. The background to these sections is explained in full in paragraphs 62 to 71 of
the Executive’s memorandum.  In the Committee’s view, these are particularly
important provisions in the Bill.  They are very wide-ranging and are based on
provisions in the Human Rights Act 1998.

Section 12
41. The section confers a new power on the Scottish Ministers, to extend the
range of circumstances under which they are able to make remedial orders to
remedy actual or perceived incompatibilities with ECHR.  The proposed new power
would make available to the Scottish Ministers remedial powers similar in scope to
those already available to UK Ministers under section 107 of the Scotland Act.  The
proposals in the Bill are therefore intended to put the Scottish Ministers on a similar
footing with UK Ministers.

42. The new powers would allow the Scottish Ministers to make a remedial order
to bring into line with ECHR any provision in an Act of the Scottish Parliament, an
Act of the Westminster Parliament relating to devolved matters, any subordinate
legislation made under any such Act or any exercise or purported exercise of
functions by the Scottish Ministers found by a court to be, or thought to be,
incompatible with ECHR.

43. The Bill also makes provision for a remedial order to have retrospective effect,
excluding provisions creating criminal offences or increasing the punishment for
criminal offences.  This would be necessary to ensure that actions which had already
been taken under legislative provisions or functions that were or may have been
incompatible can be addressed by the order.  In practice, it is quite likely to be the
case that a provision or function will have been in use before it is either found to be
incompatible by a court or found to be at risk of being incompatible by the Scottish
Ministers.

44. The Scottish Ministers would therefore be in a position to make a remedial
order in a wider range of circumstances than they can at present under section 10 of
HRA.  The Executive gives examples in the memorandum of ways in which the
powers might be exercised.

Sections 13 and 14
45. The sections would ensure that, in the view of the Executive, the exercise of
the new power by the Scottish Ministers is properly controlled by the Scottish



Parliament.  The procedure provided for in the Bill is therefore modelled upon the
procedure for making remedial orders under Schedule 2 to the HRA.

46. Under section 13, the usual procedure for making a remedial order as
described in the memorandum, would be as follows—

• Before laying a draft remedial order, the Scottish Ministers would be required to
lay a copy of the proposed draft order, together with a statement of their reasons
for proposing to make the order, before the Scottish Parliament;

• The Scottish Ministers would be required to publicise the contents of the
proposed draft order and take into account any comments made upon that order
within a period of 60 days (not counting periods when the Parliament is dissolved
or in recess for more than 4 days);

• A draft remedial order would then be laid before the Scottish Parliament for
approval by resolution, together with a statement summarising all the
observations which had been made upon the proposed draft order and specifying
the changes made to the draft order and the reasons for them.

47. There may be exceptional cases where the circumstances are so urgent that
the Scottish Ministers would have to make a remedial order without observing the
above procedure such as when the Parliament is or will be in recess at any time.  In
such urgent cases, the Scottish Ministers could proceed immediately to make a
remedial order but the following procedure (under section 14) would then be
followed.

• The Scottish Ministers would be required to lay the order forthwith, together with
reasons for having made it, before the Scottish Parliament, to give public notice of
the contents of the order and take into account any observations submitted upon
the order within a period of 60 days;

• As soon as practicable after the end of that period, the Scottish Ministers would
be required to lay before the Scottish Parliament a statement summarising all the
observations made and specifying the modifications, if any, which they
considered appropriate to make to the order;

• If modifications were required, the Scottish Ministers would be required either to
lay another remedial order before the Scottish Parliament that gave effect to
those modifications and replaced the first order; or to simply revoke the first
remedial order.

• The Scottish Parliament would require to approve, by resolution, either the first or
the second remedial order within a period of 120 days (beginning with the day on
which the first order was made) or the relevant order would cease to have effect.
Where an order is made which simply revokes the first remedial order it is subject
to annulment in pursuance of a resolution of the Scottish Parliament.

48. In all except the most urgent circumstances, therefore, the Scottish Parliament
and any other interested parties would be given the opportunity to comment on a



draft of any order ahead of the usual formal procedure for laying orders before the
Parliament.  This is intended to allow the Parliament to exercise adequate control
over the Scottish Ministers' proposed powers.

49. The Committee notes that the above powers reflect closely its observations
on the use of super-affirmative procedure.  Clearly, the potential subject matter of the
provisions in the proposed circumstances merits something more than affirmative
procedure.  The precedent of the HRA seems entirely appropriate.  It is right that the
procedures available to the Scottish Ministers in the Bill should follow the existing
provisions if only to avoid confusion.

50. The Committee assumes that subordinate legislation has been chosen over
primary legislation partly for reasons of speed although it is not clear that super-
affirmative procedure would necessarily be any swifter than emergency primary
legislation.

51. The scope for amending even instruments subject to super-affirmative
procedure is more limited than for amending Bills.  The Committee observes,
however, that there are persuasive arguments that legislation to implement
obligations under the Convention ought not to be liable to amendment particularly of
a wrecking or delaying nature.  The Committee therefore accepts the use of
delegated powers and the procedure chosen, including the time limits.

52. The Committee notes that, although the proposed new procedures replicate
the HRA powers in most respects there are several departures.

53. The HRA expressly provides (section 10(2)) that an order under the section
can only be made if a Minister of the Crown considers that there are compelling
reasons for proceeding under the section.  As regards amendments to subordinate
legislation, (section 10(3)), the powers under the section can only be used where the
Minister considers it necessary to amend the primary legislation under which the
subordinate legislation is made and that there are compelling reasons for proceeding
under the section.

54. The Committee noted that the powers conferred by the Bill are thus far wider
than those available to Ministers of the Crown under the HRA.  Although the powers
available to UK Ministers under section 107 of the Scotland Act are, if anything, even
wider than those under the Bill.

55. The Committee considered whether there should be provision in the Bill
equivalent to the HRA to indicate that the powers should only be used as a last
resort.  The Committee began by asking the witnesses whether the Executive
considered that the power in the Scottish Bill is more sweeping than the power under
the Human Rights Act 1998.  Jacqueline Conlan responded that the power is
different, reflecting what is in section 107 of the Scotland Act 1998.  Section 107
allows the UK Parliament, by subordinate legislation, to alter Scottish legislation to
bring it into line with the legislative competence of the Scottish Parliament.  Scottish
Ministers have restricted powers under section 10 of the Human Rights Act 1998 but
only in limited circumstances.



56. The Committee noted that though the Executive states it has modelled the
new Bill on section 107, the English power to ensure compatibility with ECHR is in
section 10 of the Human Rights Act 1998 and asked why the Scottish Bill had not
been modelled on that power too.  Stuart Foubister responded that section 10
powers are devolved to the Scottish Parliament.  In the Scottish case, the issue
relates to the way in which human rights are incorporated into legislation under the
Scotland Act., leaving Scottish Ministers with no power to act incompatibly with
ECHR.  UK Ministers, on the other hand, may do so where authorised by legislation.

57. In England, where an incompatibility is found or a European Court of Human
Rights finding suggests that there may be one, the section 10 power may be used.
However, under that section the Minister needs to be able to state that there are
compelling reasons for proceeding by way of the section as opposed to introducing
primary legislation.  The Committee asked why there is no similar provision in the
present Bill.  Ms Conlan replied that the words in the Bill at the moment – “necessary
or expedient” are drawn from the Scotland Act.  When Scottish Ministers propose to
lay a remedial order before the Parliament they will be required to set out their
reasons for laying the order.

58. The Committee noted that under section 12(1) of the Bill, the Scottish
Ministers would have to do no more than make a judgement that a provision “may be
incompatible with any of the Convention rights” to lay a remedial order.  Niall
Campbell said that the wording partly reflects the difference in the Scottish situation
that allows no time to make changes to achieve compatibility as opposed to the
position in England and Wales.  There could be circumstances where Scottish
Ministers might need access to such a power where it could be anticipated that a
court case would give rise to an incompatibility and therefore become inoperable.
Ms Conlan said that the power is intended for use in urgent circumstances or when
subordinate legislation would be more appropriate.

59. The Committee nevertheless considered that, as drafted, the scope of the
power was too wide.  The Committee’s concern with the provision would be met if it
is amended to include wording to the effect that the Minister should have urgent and
compelling reason to use the procedure.  Niall Campbell responded that he had
taken careful note of the Committee’s suggestion and would report back to the
Deputy First Minister.

60. The Committee therefore recommends to the lead committee that it
pursue with the Executive the matter of an amendment to section 12 of the Bill
to the above effect.
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MEMORANDUM TO THE SUBORDINATE LEGISLATION COMMITTEE

CONVENTION RIGHTS (COMPLIANCE) (SCOTLAND) BILL

This memorandum has been prepared by the Scottish Executive to assist
consideration by the Subordinate Legislation Committee, in accordance with Rule
9.6.2 of the Parliament’s Standing Orders, of the provisions in the Convention Rights
(Compliance) (Scotland) Bill which confer powers to make subordinate legislation.  It
explains the purpose of the powers and the reasons why these matters have been
left to delegated legislation rather than being included in the Bill.

Outline of the Bill

This Bill is designed to ensure that certain elements of Scots civil and criminal law
are compatible with the European Convention for the Protection of Human Rights
and Fundamental Freedoms ("ECHR").  The Bill also proposes to confer a new
power on the Scottish Ministers which will extend the circumstances under which
they are able to make remedial orders to remedy any incompatibility with ECHR.

The Bill is in seven parts:

• Part 1 makes provision for the introduction of a system for sentencing
and determining the release of adult mandatory life prisoners ("AMLPs") which
will bring the arrangements for those prisoners into line with the existing
statutory arrangements for other life prisoners.  This will involve a “punishment
part” (tariff) being set in open court and a review at the expiry of the
punishment part to determine whether or not the prisoner should continue to
be confined for the protection of the public.  The Parole Board sitting as a
tribunal would carry out the review.  In addition to the proposals for the future
sentencing and release of AMLPs the Bill also makes provision for transitional
arrangements for existing life prisoners and transferred life prisoners.

• Part 2 relates to the constitution of the Parole Board for Scotland.  It
introduces statutory tenure for Parole Board members to ensure that the
Board, when sitting as a tribunal, complies with Article 6 of the ECHR as an
"independent and impartial tribunal".  Appointments would be made by the
Scottish Ministers in accordance with procedures to be specified in regulations
and a tribunal would be established to consider the removal of Board
members.

• Part 3 relates to legal aid in Scotland.  It amends the legal aid fixed
payments scheme for summary criminal cases to allow for the payment of
"time and line" fees for a small number of exceptional and complex cases.  It
also amends the powers of the Scottish Ministers to make provision that
would enable the Scottish Legal Aid Board to grant legal aid for proceedings
determining civil rights and obligations where legal assistance was required to
comply with Article 6 of ECHR.  Technical amendments are also made to the
Legal Aid (Scotland) Act 1986 to enable the Scottish Legal Aid Board to
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directly employ solicitors under Part V of the 1986 Act to provide legal
assistance in summary criminal cases when necessary.

• Part 4 repeals a provision in the Criminal Law (Consolidation) Act 1995
which states that a homosexual act will be unlawful where the act takes place
in private if more than 2 persons take part or are present.

• Part 5 amends the Lyon King of Arms Act 1867 to transfer from the
Lord Lyon to the Scottish Ministers the power to appoint the Procurator Fiscal
of the Lyon Court.

• Part 6 confers a new power on the Scottish Ministers which extends
the range of circumstances under which they are able to make remedial
orders to remedy actual or perceived incompatibilities with ECHR.

• Part 7 makes provision for the short title and commencement of the
different parts of the Bill.

• The schedule deals with transitional arrangements for existing life
prisoners, existing transferred life prisoners and existing members of the
Parole Board.

PART 1 – PRISONERS AND PAROLE

New powers to make subordinate legislation and the power to widen existing powers
to make subordinate legislation in the Prisoners and Criminal Proceedings (Scotland)
Act 1993 (“the 1993 Act”) are sought

SECTION 3: Amendment of provisions relating to transferred life prisoners

Section 3(1)(b) of the Bill replaces section 10(2) of the 1993 Act with a new section
10(2) to 10(2I).  The new section makes provision for a transferred life prisoner who
is transferred after the coming into force of the Bill to have his case referred to the
High Court of Justiciary by the Scottish Ministers to enable a punishment part to be
specified in an order made by the Court at a hearing under section 10(2F).  Section
10(2I) provides that the hearing under subsection 10(2F) will be criminal procedure
for the purposes of section 305 of the Criminal Procedure (Scotland) Act 1995.  This
means that rules will be made by an Act of Adjournal under section 305 in relation to
the procedures that are to be followed at the punishment part hearing.  It is
considered appropriate for these hearings to be dealt with in the same way as other
criminal hearings because they are concerned with sentencing.  The procedure to be
followed at these hearings is considered to be a matter for subordinate legislation
since the High Court of Justiciary is best placed to know how to regulate that
procedure and the level of detail required would be inappropriate for inclusion in the
Bill.
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Subordinate legislation made by Act of Adjournal is not subject to any parliamentary
procedure.

SECTION 4: Transitional Provisions

Section 4 of the Bill introduces Parts 1 to 3 of the schedule to the Bill, which make
transitional provisions for existing life prisoners, existing life prisoners recommended
for release and existing transferred life prisoners.
Existing Life Prisoners

Part 1 of the schedule makes transitional provisions for existing life prisoners. Under
paragraph 10, those prisoners will be referred to a hearing at which the High Court of
Justiciary will make an order specifying the punishment part.  Paragraph 15 provides
that a hearing under paragraph 10 will be criminal procedure for the purposes of
section 305 of the Criminal Procedure (Scotland) Act 1995.  This provision mirrors
the provision in new section 10(2I).  The Executive considers that it is appropriate
that the procedure at the hearings in the High Court is regulated by subordinate
legislation made by Act of Adjournal for the reasons set out above.

Existing Life Prisoners Recommended for Release

Part 2 of the schedule makes provision for existing life prisoners who have been
recommended for release before the date on which the relevant Bill provisions come
into force.  Paragraph 20 provides that if the Scottish Ministers have fixed a
provisional release date (“PRD”), that prisoner will be released on licence on that
date as if he had been a life prisoner to whom section 2(4) of the 1993 Act applied
and who had served the punishment part of his sentence.  However, under
paragraph 21, it is open to the Scottish Ministers to refer the prisoner to the Parole
Board to review its recommendation for release before the prisoner reaches his PRD
if they feel this is necessary having regard to the need to protect the public.

Paragraph 22 provides that such a review by the Parole Board is, for the purposes of
section 20 of the 1993 Act, within the functions of the Parole Board.  This provision
therefore has the effect of widening the functions of the Parole Board.  Section 20(4)
of the 1993 Act provides that the Scottish Ministers may by Rules make provision
with respect to the proceedings of the Board.  This includes provision authorising
cases to be dealt with in whole or part by a prescribed number of members of the
Parole Board, requiring cases to be dealt with at prescribed times and the matters
that may be taken into account by the Parole Board in dealing with a case.  Rules
can therefore be made under section 20(4) to regulate the procedure that is to be
followed at any reviews carried out by the Parole Board under paragraph 21.

Paragraph 26 makes equivalent provision for existing life prisoners where the
Scottish Ministers have not fixed a provisional release date.  Subject to paragraph 21
to 25, such a prisoner will be released on the PRD recommended by the Parole
Board as if released on licence under section 2(4) of the 1993 Act and be deemed to
have served the punishment part of his sentence.  Paragraph 27 and 28 provide that
the Scottish Ministers can, having regard to the need to protect the public, within two
weeks of the schedule coming into force, refer the case of such a prisoner to the
Parole Board for the it to reconsider whether the prisoner should be released.
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Paragraph 29 provides that the consideration and disposal of such a reference is, for
the purposes of section 20 of the 1993 Act, within the functions of the Parole Board.
Again this provision has the effect of widening the functions of the Parole Board
thereby enabling the rule making power under section 20(4) to be used to regulate
the procedure that is to be followed by the Parole Board in considering such a
reference.

The Executive would intend to use the rule-making power conferred by section 20(4)
of the 1993 Act to amend the current Parole Board (Scotland) Rules 1993 (SI
1993/2225) to make provision for the procedure to be followed and the matters to be
taken into account in the Parole Board hearings under paragraph 21 and 27 for
existing life prisoners recommended for release.  It is intended that the Parole Board
will be constituted as a tribunal for these hearings and the procedure will be similar
to that which currently applies to other Parole Board tribunal hearings under Part IV if
the 1993 Rules.

The provisions relating to the proceedings of the Parole Board at the tribunal
hearings are considered to be an appropriate matter for subordinate legislation as
the level of detail required would be inappropriate for inclusion in the Bill.
Furthermore, placing these provisions in rules made under section 20(4) would
ensure that a consistent approach is maintained given that current tribunal hearings
under section 2 of the 1993 Act are governed by rules made under section 20(4).

Section 45(2) of the 1993 Act provides that any rule made under section 20(4) of that
Act shall be subject to annulment in pursuance of a resolution of the Scottish
Parliament (“negative resolution procedure”).

Transferred Life Prisoners

Part 3 of the schedule makes provision for existing transferred life prisoners who
require to be integrated into the new Scottish system.  These prisoners would be
subject to similar arrangements to those proposed for existing AMLPs sentenced in
Scotland and future transferred life prisoners.  As soon as practicable after this part
of the Bill comes into force the Scottish Ministers would refer, under paragraph 41,
the case of an existing transferred life prisoner to the High Court of Justiciary for a
hearing at which the court will make an order specifying the punishment part .

Paragraph 46 provides that the hearing under paragraph 41 will be criminal
procedure for the purposes of section 305 of the Criminal Procedure (Scotland) Act
1995.  This provision mirrors the provision in new section 10(2I) and paragraph 10 of
Part 1 of the schedule.  The Executive considers that it is appropriate that the
procedure at the hearings in the High Court is regulated by subordinate legislation
made by Act of Adjournal for the reasons set out above.

PART 2 – CONSTITUTION OF THE PAROLE BOARD FOR SCOTLAND

In Starrs v Ruxton [2000] ("Starrs") the High Court of Justiciary held that temporary
sheriffs did not meet the independence and impartiality requirements of Article 6.1 of
the ECHR.  The Parole Board functions as a tribunal when performing some of its
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statutory responsibilities, and it is considered that, in the light of Starrs, changes
should be made to its constitution to ensure that it satisfies Article 6.1.  The
proposals in Part 2 of the Bill are therefore designed to enhance the security of
tenure of Parole Board members and ensure that the reappointment and removal of
members is not at the discretion of the Scottish Executive and accordingly does not
give rise to the appearance of either dependence upon or partiality towards the
Executive.

SECTION 5(2): Appointment and removal of Parole Board members

Section 5(2) inserts new paragraphs 1A and 1B into Schedule 2 of the 1993 Act.
Paragraph 1A requires the Scottish Ministers, in appointing Board members, to
comply with such requirements as to procedure and consultation as may be
prescribed in regulations made by them.  Paragraph 1B provides that the regulations
may specify different provisions for different types of member (e.g. to allow the Lord
Commissioner of Justiciary to be appointed after consultation with the Lord Justice
General rather than by the appointment being advertised).

In Starrs, the High Court did not object to the initial appointment of temporary sheriffs
being made by the Scottish Ministers, although the independent element in the
process was commended.  It is considered that the arrangements that are in place at
present for the appointment of Board members should be enshrined in legislation to
ensure that there is transparency in the appointment process and independent
involvement in the appointment of all members.  Because of the complexity of the
appointment process and the differing provisions that need to be made depending
upon the type of member who is being appointed, it is considered that the process
should be set out in regulations.

Under the current arrangements, all appointments, with the exception of those
relating to the appointment of the Lord Commissioner of Justiciary and other judicial
members, operate in essentially the same way.  Appointments are advertised
normally in the national or specialist press.  Applicants are issued with a job and
person specification and are invited to complete a standard application form.
Applications received are scrutinised by Justice Department officials and a list of
potential interviewees is drawn up.  The Department then provides the interviewing
panel with a full list of applicants and a suggested shortlist.  It is a matter for the
panel to decide which applicants should be interviewed.  In other words, the panel is
at liberty to decide to interview candidates not shortlisted by the Department and not
to interview all or any of those that have been so shortlisted.

The interviewing panel comprises senior departmental officials and not less than one
independent member.  Recent examples of the independent member have been a
retired chief constable and a retired director of social work.  Those concerned were
invited to sit on the panel primarily in view of their respective criminal justice
backgrounds, standing in their respective professions and general experience.
Candidates are interviewed by the panel and its findings are reported to the
Department.  In the light of the panel’s findings, the Department reports to the
Scottish Ministers making a recommendation for appointment.
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The appointment to the Board of the Lord Commissioner of Justiciary is not
advertised.  Rather, he or she is appointed by the Scottish Ministers after
consultation with the Lord Justice General.  Similarly, the appointment of a serving or
retired sheriff to the Board is not advertised in the press.  Instead, expressions of
interest are invited from serving or retired sheriffs. On receipt of such expressions of
interest, the procedures relating to other appointments in terms of interviewing and
selection, as described above, operate.

It is intended that regulations will require a former member seeking reappointment
under paragraph 2E (inserted by section 5(3) of the Bill) to go through the same
application and selection process as new applicants. This will serve as an additional
safeguard, alongside those that are specified in paragraph 2E, against any
perception that a Board member who intends to seek reappointment might attempt to
favour the Executive in order to secure reappointment.

Regulations made under this section would be subject to affirmative resolution
procedure.  It is proposed that the regulations will be made during 2001 so that they
would operate in relation to the appointments made from 1 January 2002 onwards.  It
is not anticipated that any new members will require to be appointed to the Parole
Board between Part 2 of the Bill coming into force and 1 January 2002.

SECTION 5(4) and (5): Appointment and removal of Parole Board members

In Starrs, the court’s decision that a temporary sheriff did not satisfy the ECHR
requirements of independence and impartiality was partly due to the fact that the
Scottish Ministers could remove a temporary sheriff at any stage, or, as an
alternative to removal, could give temporary sheriffs no work.  Because the Board
functions as a tribunal when performing some of its statutory responsibilities, it is
considered necessary, in line with the arrangements provided in the Bail, Judicial
Appointments etc. (Scotland) Act 2000 in respect of part-time sheriffs, to establish an
independent tribunal for the removal of Parole Board members in order to avoid any
appearance of dependence upon the Executive.

Section 5(4) inserts paragraphs 3 - 3D into schedule 2 of the 1993 Act.  Paragraph
3D empowers the Scottish Ministers to make regulations enabling the tribunal,
established under paragraph 3B, to suspend a Board member from office during the
course of an investigation and to provide for the effect and duration of suspension.  It
also allows the regulations to contain any further provision the Scottish Ministers
consider to be necessary or expedient, including provision for the procedure to be
followed by the tribunal.  However, the key features of the tribunal are set out in the
Bill.  In particular, paragraph 3A specifies that the tribunal may only remove a
member of the Parole Board from office if, after an investigation, it finds that the
member is unfit for office by reason of inability, neglect of duty or misbehaviour and
paragraphs 3B and 3C regulate the membership of the tribunal.

It is envisaged that the regulations setting out the procedure to be followed by the
tribunal will closely resemble the regulations that are to be made in respect of the
procedures governing the removal of part-time sheriffs, on which the senior judiciary
are to be consulted.  The provisions will need to be detailed and consequently would
not lend themselves to being specified on the face of the Bill.  Additionally, the
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regulations may need to be amended in the light of experience gained in their
operation.

Section 5(5) provides that the regulations would be made by affirmative resolution
procedure.

PART 3 – LEGAL AID

SECTION 6(1), 6(2) and 6(3): Extension of advice and assistance and civil legal
aid under Legal Aid (Scotland) Act 1986

Article 6(3) of the ECHR requires the provision of free legal aid in criminal
proceedings where the interests of justice require it.  There is no automatic right to
legal aid in civil proceedings, although there have been civil cases, e.g. Airey v
Ireland [1979] ("Airey"), where the failure to provide legal aid has amounted to a
breach of Article 6(1) - the right to a fair trial. In that case, the applicant complained
that the unavailability of legal aid for judicial separation proceedings amounted to a
violation of her right of access to a court under Article 6(1). It is considered that the
factors which the ECtHR took into account in holding that it was not possible for the
applicant to represent herself “effectively” were:

a. the proceedings were complex, both as to procedure and law;
b. there was or may have been a need to establish contested facts by way of

expert and/or witness evidence; and
c. the applicant was emotionally involved in the proceedings, with the result that

she did not have the degree of objectivity required by advocacy in court.

On consideration of Airey, and other relevant case law, it is considered that refusal to
make legal aid available where a court or tribunal is determining civil rights and
obligations may amount to a breach of Article 6(1) where:

a. the applicant is unable to fund or find alternative representation elsewhere;
b. the case is arguable; and
c. the case is too complex to allow the applicant to present it to a minimum

standard of effectiveness in person.

It is considered that, in ECHR terms, reference to a “court or tribunal” in this context
means any proceedings in which civil rights and obligations are determined. This
extends beyond what is understood by “court or tribunal” at domestic law.

Assistance By Way of Representation (ABWOR)

ABWOR is currently available under the Advice and Assistance (Assistance by way
of Representation) Regulations 1997 for specified hearings and courts. These
include Parole Board hearings, civil proceedings arising from a failure to pay a fine
and appeals under the Proceeds of Crime (Scotland) Act 1995. There is only a
financial test to determine eligibility for ABWOR but other conditions may apply in
particular proceedings. For example, in order for a solicitor to provide ABWOR in a
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summary criminal case, he or she has to be satisfied that the accused is likely to be
deprived of liberty or livelihood.

Section 6(1) amends the definition of "tribunal" in section 6(2) of the 1986 Act to
widen the definition of the categories of proceedings in section 9(2)(a) of the same
Act for which ABWOR can be made available. This would allow the Scottish
Ministers to prescribe, in regulations, the tribunals, commissions, and other bodies
for which ABWOR may be made available.

The absence of legal aid where a person’s civil rights and obligations are being
determined by a court or tribunal has already been the subject of ECHR challenge.
Several cases before employment tribunals have argued that the failure to make
legal aid available for these proceedings amounts to a violation of the right to a fair
hearing under article 6(1).  The Scottish Ministers have laid regulations to make
ABWOR available for Employment Tribunals, subject to Airey-type tests.  It is
intended that these Regulations will come into effect on 15 January 2001.

Powers already exist under section 9 of the Legal Aid (Scotland) Act 1986 ("the 1986
Act") for the Scottish Ministers to make ABWOR available by regulation, under
specified conditions, for courts, tribunals, and statutory inquiries. The Advice and
Assistance (Assistance by way of Representation) Regulations 1997 set out the
proceedings and conditions that apply.  It is intended that the wider understanding of
the phrase “court or tribunal” that is to be introduced by this Bill will allow ABWOR to
be made available for any proceedings where a person’s civil rights and obligations
are determined.

The regulation-making power contained at section 9(2)(c) of the 1986 Act already
allows the Scottish Ministers to prescribe the criteria to be applied in determining
whether ABWOR should be provided, so there is no need for a provision of the type
which is described below in respect of civil legal aid.  It is intended however that
provision will be made to apply the same criteria to determining whether to provide
ABWOR and civil legal aid.

Civil Legal Aid

Civil legal aid is available for proceedings in the Judicial Committee of the Privy
Council, House of Lords, Court of Session, Land Court, Lands Valuation Appeal
Court, and the Sheriff Court. In addition, proceedings before the Land Tribunal for
Scotland and the Employment Appeal Tribunal are eligible for civil legal aid. The
Scottish Ministers believe that these Tribunals have particularly complex issues to
resolve and, for that reason, civil legal aid should be made available.

Most applications for civil legal aid have to meet the three statutory tests of probabilis
causa, reasonableness, and financial eligibility. The exceptions are applications
under the Convention on the Civil Aspects of International Child Abduction and the
European Convention on Recognition and Enforcement of Decisions concerning
custody of Children and on the Restoration of Custody of Children.

Section 6(2) would widen the definition of categories of proceedings, set out at
Section 13(4) of the 1986 Act, for which civil legal aid can be made available. This
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will allow the Scottish Ministers to prescribe, in Schedule 2 of the 1986 Act, the
tribunals, commissions, and other bodies for which civil legal aid may be made
available.

Powers already exist under Section 13 of the 1986 Act for the Scottish Ministers to
specify the courts and tribunals to which civil legal aid may apply. These bodies are
set out in Schedule 2 of the Act.  There is no intention to alter or restrict the
availability of civil legal aid for those courts and tribunals which are already set out at
part I of Schedule 2 to the 1986 Act.

Section 6(3) amends section 14 of the 1986 Act and would create a regulation
making power that would allow the Scottish Ministers to prescribe additional criteria
that the Scottish Legal Aid Board ("the Board") should take into account in
considering applications for civil legal aid for certain tribunals, commissions and
other bodies.

Rather than set out the criteria to be considered by the Board in the Bill, the power to
set these by Regulations is provided. This would allow those factors to be kept under
review and amended as necessary by subordinate legislation to ensure ongoing
compatibility with the ECHR.  The criteria will operate in addition to the existing
statutory tests, namely probabilis causa, reasonableness and financial eligibility. The
criteria are likely to be based on Airey v Ireland and may include the following:

• that the proceedings are exceptionally complex,
• that the applicant is unable to understand the proceedings,

• that a substantial point of law needs to be argued.

Prescribing these additional factors will have the effect of making civil legal aid
available only in those cases where refusal might amount to a violation of Article 6(1)
rights. The intention is that these factors would be the subject of discussion with the
Law Society of Scotland and the Scottish Legal Aid Board.

It is intended that regulations made under this power will be subject to negative
resolution procedure, following the approach adopted in relation to other provisions
of the 1986 Act.  By virtue of section 37(2) of the 1986 Act, regulations that have the
effect of modifying the provisions of that Act are subject to affirmative resolution
procedure.  We do not consider that this regulation making power would have such
an effect.

General

It is intended that these extended powers will allow the Scottish Ministers to adjust
the availability of ABWOR or civil legal aid, as circumstances demand, to other
courts and tribunals not presently covered by the 1986 Act.  The Scottish Ministers
have not yet given consideration to which additional courts or tribunals ABWOR or
civil legal aid may be available, but intend to do so.  Decisions will be taken in the
light of court judgements.  The regulation-making powers will ensure that the courts
and tribunals covered can be kept under review as European and Scottish
jurisprudence develops and adjusted as necessary.
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It is not envisaged that legal aid will have to be made available for a large number of
new cases.  For example in the case of tribunals, the proceedings are intended to
allow the ordinary individual the opportunity to set out his or her case in an informal
manner and using everyday language. A tribunal does not have to rely on arguments
from the parties alone in reaching a decision: this means that the procedure is more
inquisitorial than the adversarial civil court. The procedures should be comparatively
straightforward and it should not, in general, be necessary for persons appearing
before tribunals to have legal representation.

It is not intended to apply these additional Airey-type tests to courts and tribunals for
which legal aid is currently available, namely, the Employment Appeal Tribunal or the
Lands Tribunal for Scotland which are the only bodies listed in Schedule 2 of the
1986 Act.  The Scottish Ministers feel that firstly, a case before the Employment
Appeal Tribunal is likely to be complex and thus eligible under any new rules and
secondly, it would be unfair to adjust the ground rules for these Tribunals after a
period where civil legal aid has been available under the existing 3 tests.

SECTION 7: Fixed payments for criminal legal assistance

To ensure that the provision of legal aid for defended summary criminal proceedings
complies with ECHR, it is proposed that the Board should be given discretion (on
application by a solicitor) to remove cases from the fixed payment scheme where an
accused would be deprived of the right to a fair trial as a result of the solicitor being
paid under the scheme. These cases would revert to “time and line” payment. It is
considered that this would apply in a small number of exceptional cases.  It is
estimated that complex cases of this kind would cover only about 1% of summary
criminal legal aid cases i.e. around 500 cases per annum.

Section 7 would insert a new section 3C into section 33 of the 1986 Act and would
give the Scottish Ministers a regulation making power enabling them to set out the
factors which the Scottish Legal Aid Board may take into account in considering
whether a summary criminal legal aid case should be taken out of the fixed payment
scheme and instead be dealt with on a time and line basis. The discretion to remove
cases from the fixed payment scheme would only be exercised in exceptional cases.
We consider that such cases may arise where the case is one in which the accused
would not receive a fair trial for the purposes of article 6 were his solicitor only to
receive payments under the fixed payment scheme for conducting his defence.  It is
considered that, in such exceptional cases, it would be appropriate for the case to be
paid on a time and line basis.

Setting factors out in regulations will enable the Board to identify those cases where
it would be appropriate to exercise their discretion, The type of factors that the
regulations might include would be significant preparation, gravity of the offence,
location of witnesses, distance to travel to precognose witnesses and complexity.
The intention is that these factors would be the subject of discussion with the Law
Society of Scotland and the Scottish Legal Aid Board.  It has been decided to use
subordinate legislation powers since the list of factors to be taken into account when
deciding whether discretion should be exercised may be subject to periodic
amendment. This would allow those factors to be kept under review and amended as
necessary by subordinate legislation to ensure ongoing compatibility with the ECHR.
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Once the Bill has been presented to the Scottish Parliament, officials will begin
consultation with the Law Society of Scotland and the Scottish Legal Aid Board
about formulating the factors with a view to early introduction of regulations, if the Bill
is passed.

It is intended that regulations made under this power would be subject to negative
resolution procedure, following the approach adopted in relation to other provisions
of the 1986 Act.  By virtue of section 37(2) of the 1986 Act, regulations that have the
effect of modifying the provisions of that Act are subject to affirmative resolution
procedure.  It is not considered that this regulation making power would have such
an effect.

SECTION 8: Criminal legal assistance: retrospective revision of fixed
payments regulations

Section 8 inserts subsection (3AA) into section 33 of the 1986 Act.  This subsection
would extend the existing regulation making power contained in section 33(3A).  The
existing power allows the Scottish Ministers to make regulations to prescribe fixed
payments to solicitors.  The new subsection will extend that power to include the
power to make future changes to the fixed payment scheme retrospective, where the
changes have been made for the purpose of ensuring that a person is not deprived
of the right to a fair trial.

This would enable existing as well as new cases to be dealt with on the same basis
where that was considered appropriate.  It is intended that this power would be
subject to negative resolution procedure, following the approach adopted in relation
to other provisions of the 1986 Act.  By virtue of section 37(2) of the 1986 Act,
regulations that have the effect of modifying the provisions of that Act are subject to
affirmative resolution procedure.  It is not considered that this regulation making
power would have such an effect.

SECTION 9(6): Employment of solicitors by the Scottish Legal Aid Board:
further provisions

Section 9(6) amends section 26(1)(a) of the 1986 Act and would enable the Scottish
Ministers to set out the types of cases in which solicitors employed by the Board
could provide advice and assistance.  This mirrors the regulation making power
already available under section 26(1)(b) in relation to legal aid.

There have been 2 devolution challenges to the Scottish Ministers on the basis that
an accused could not get legal representation because solicitors were not prepared
to act under the fixed payments scheme.  Although the Scottish Legal Aid Board
already has the power under Section 26(1)(b) to employ a solicitor to provide such
representation, there have been concerns that the existence of the Public Defence
Solicitors Office in Edinburgh (set up under Section 28A) restricted the Board’s
powers.  The Scottish Ministers have an obligation to provide representation and
thus it is necessary to ensure that there can be no doubt over the Board’s powers.
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The regulations would specify that the Board may employ solicitors in individual
cases to act for an accused person who would otherwise be unrepresented and
therefore denied a fair trial under Article 6.

The Scottish Ministers hope that the use of this power would be a last resort and
intend to set out broad criteria that the Board would have to follow in deciding which
cases should have representation.  Prescribing the criteria in regulations rather than
in primary legislation would allow adjustment as required.

It is intended that regulations made under this power will be subject to negative
resolution procedure, following the approach adopted in relation to other provisions
of the 1986 Act.  By virtue of section 37(2) of the 1986 Act, regulations that have the
effect of modifying the provisions of that Act are subject to affirmative resolution
procedure.  It is not considered that this regulation making power would have such
an effect.

Once the Bill has been presented to the Scottish Parliament, officials will begin
consultation with the Law Society of Scotland and the Scottish Legal Aid Board
about formulating the criteria to be used, with a view to the early introduction of
regulations if the Bill is passed.

PART 6 – POWER TO MAKE REMEDIAL ORDERS

SECTIONS 12-14: Remedial Orders

Sections 12 - 14 would extend the powers available to the Scottish Ministers to make
remedial orders in consequence of any Act of Parliament, Act of the Scottish
Parliament, subordinate legislation made under any such Act, any provision in any
such Act or subordinate legislation or any exercise or purported exercise of functions
by the Scottish Ministers, which is or may be incompatible with any of the Convention
rights.  Ministers may make such provision as they consider to be necessary or
expedient.

Section 10 of the Human Rights Act 1998 ("HRA") confers upon UK Ministers powers
to make remedial orders, i.e. to use subordinate legislation, to remedy certain
legislative provisions which are or may be incompatible with ECHR.  In addition,
section 107 of the Scotland Act 1998 confers upon UK Ministers the power by
remedial order to make provision in consequence of any Act of the Scottish
Parliament ("ASP") or subordinate legislation made under an ASP or any act of the
Scottish Ministers, which, among other things, is, or may be, incompatible with
ECHR.

The powers under section 10 of the HRA are available to the Scottish Ministers but
only to a limited extent. They could only clearly exercise those powers where a
Scottish court finds a provision of a Westminster Act relating to devolved matters
incompatible with ECHR or where they consider that a provision in a Westminster
Act or ASP may be incompatible as a consequence of a Strasbourg decision taken
after 2 October 2000.
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Section 12 would confer a new power on the Scottish Ministers, which would extend
the range of circumstances under which they are able to make remedial orders to
remedy actual or perceived incompatibilities with ECHR.  The proposed new power
would make available to the Scottish Ministers remedial powers similar in scope to
those already available to UK Ministers under section 107 of the Scotland Act.  At
present, for example, if a provision in an ASP or subordinate legislation made by the
Scottish Ministers or any exercise of functions by the Scottish Ministers was either
found by a court, or was thought to be, incompatible, only UK Ministers would be in a
position to make a remedial order to rectify this.  The proposals in the Bill are
therefore intended to put the Scottish Ministers on a similar footing with UK
Ministers.

The new powers would allow the Scottish Ministers to make a remedial order to
rectify the position in consequence of any provision in an Act of the Scottish
Parliament, an Act of the Westminster Parliament (relating to devolved matters), any
subordinate legislation made under any such Act or any exercise or purported
exercise of functions by the Scottish Ministers found by a court to be, or thought to
be, incompatible with ECHR. The Bill also makes provision for a remedial order to
have retrospective effect, excluding provisions creating criminal offences or
increasing the punishment for criminal offences.  This would be necessary to ensure
that actions which had already been taken under legislative provisions or functions
which were or may have been incompatible can be addressed by the order.  In
practice, it is quite likely to be the case that a provision or function will have been in
use before it is either found to be incompatible by a court or found to be at risk of
being incompatible by the Scottish Ministers.

The Scottish Ministers would therefore be in a position to make a remedial order in a
wider range of circumstances than they can at present under section 10 of HRA.  For
example they would be able to rectify -

• Provisions in an ASP which have been found by a Scottish Court
to be incompatible with ECHR -

Scottish courts have the power to declare that provisions in ASPs are ultra vires and
therefore void.  In contrast, when a provision in Westminster legislation is found to be
incompatible the courts may only make a declaration of incompatibility which does
not affect the validity of the provision.  The Scottish Ministers are therefore more
likely to require to take urgent action to remedy the position.  Without the proposed
new power in section 12, the Scottish Ministers would only be able to promote
emergency legislation in the Scottish Parliament or ask UK Ministers to make a
remedial order by virtue of their powers under the Scotland Act.  In the latter case,
the order would not be subject to scrutiny by the Scottish Parliament.
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• Provisions in a Scottish Westminster Act which correspond to
provisions in an English Westminster Act which an English court has
declared to be incompatible and which UK Ministers have remedied
by remedial order under the HRA -

At present, under the circumstances above, the Scottish Ministers could not remedy
the Scottish provisions in a Westminster Act by remedial order since it would not
have been those specific provisions which had been declared incompatible.  Without
the proposed new power, the Scottish Ministers would only be able to promote
emergency legislation in the Scottish Parliament or wait until a Scottish court
declared the similar Scottish provisions to be incompatible.

• Any exercise of functions by the Scottish Ministers found by a
court to be incompatible with ECHR and ultra vires -

Although it may be necessary to take urgent action to remedy the position, at
present, the Scottish Ministers would only be able to promote emergency legislation
in the Scottish Parliament or ask UK Ministers to make a remedial order by virtue of
their powers under the Scotland Act.

• Any provision in legislation or any function of the Scottish
Ministers which is thought to be incompatible -

Where there is a clear risk of incompatibility and accordingly a clear risk that, the
court may strike down ASPs or actions by the Scottish Ministers, it may be
necessary for Ministers to take early preventative action.  Without the proposed new
power, the Scottish Ministers would again only be able to promote early or
emergency legislation in the Scottish Parliament or ask UK Ministers to make a
remedial order by virtue of their powers under the Scotland Act.

Sections 13 and 14 would ensure that the exercise of this new power by the Scottish
Ministers was properly controlled by the Scottish Parliament.  The procedure
provided for in the Bill is therefore modelled upon the procedure for making remedial
orders under Schedule 2 to the HRA.

Under section 13, the usual procedure for making a remedial order would be as
follows –

Before laying a draft remedial order, the Scottish Ministers would be required to
lay a copy of the proposed draft order, together with a statement of their
reasons for proposing to make the order, before the Scottish Parliament;

The Scottish Ministers would be required to publicise the contents of the
proposed draft order and take into account any comments made upon that
order within a period of 60 days (not counting periods when the Parliament is
dissolved or in recess for more than 4 days);

A draft remedial order would then be laid before the Scottish Parliament for
approval by resolution, together with a statement summarising all the
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observations which had been made upon the proposed draft order and
specifying the changes made to the draft order and the reasons for them.

There may be exceptional cases where the circumstances are so urgent that the
Scottish Ministers would have to make a remedial order without observing the above
procedure such as when the Parliament is or will be in recess at any time.  In such
urgent cases, the Scottish Ministers could proceed immediately to make a remedial
order but the following procedure (under section 14) would then be followed –

• The Scottish Ministers would be required to lay the order forthwith,
together with a statement of their reasons for having made it, before the
Scottish Parliament, to give public notice of the contents of the order and take
into account any observations submitted upon the order within a period of 60
days;

As soon as practicable after the end of that period, the Scottish Ministers would
be required to lay before the Scottish Parliament a statement summarising all
the observations made and specifying the modifications, if any, which they
considered appropriate to make to the order;

If modifications were required, the Scottish Ministers would be required either to
lay another remedial order before the Scottish Parliament which gave effect to
those modifications and replaced the first order; or to simply revoke the first
remedial order.

The Scottish Parliament would require to approve, by resolution, either the first or
the second remedial order within a period of 120 days (beginning with the day
on which the first order was made) or the relevant order would cease to have
effect.  Where an order is made which simply revokes the first remedial order
it is subject to annulment in pursuance of a resolution of the Scottish
Parliament.

In all except the most urgent circumstances therefore, the Scottish Parliament and
any other interested parties would be given the opportunity to make comments on a
draft of any order in advance of the usual formal procedure for laying orders before
the Parliament, allowing it to exercise adequate control of the Scottish Ministers'
proposed powers.

PART 7 – GENERAL PROVISIONS

SECTION 15(2): Short title and commencement

Section 15(2) provides that parts 1 (Prisoners and Parole), 2 (Constitution of the
Parole Board) and 5 (Procurator Fiscal of the Lyon Court) would come into force by
commencement orders, made by the Scottish Ministers, by Statutory Instrument.  In
accordance with normal practice, the commencement orders will not be subject to
parliamentary procedure.
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The life prisoner provisions in Part 1 of the Bill and the schedule to the Bill cannot be
brought into force until the rules determining the procedures for the court hearings
for transferred life prisoners and existing adult mandatory life prisoners have been
made by the High Court.  It will also be necessary for the Parole Board Rules to be
amended to set up the procedures that are to apply for the Parole Board reviews that
may take place under paragraph 21 and 27 of Part 2 of the schedule to the Bill.

It is intended that the relevant rule making powers will be commenced immediately
after Royal Assent with a view to having the relevant High Court and Parole Board
Rules made as soon as possible thereafter.  It is envisaged that the commencement
order will also provide for the remainder of the life prisoner provisions to be
commenced 2 months after Royal Assent.  The provisions relating to the constitution
of the Parole Board in Part 2 of the Bill will also be brought into force 2 months after
Royal Assent, at the same time as the relevant changes are made to the Parole
Board Rules.
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