
JH/00/32/A

JUSTICE AND HOME AFFAIRS COMMITTEE

AGENDA

32nd Meeting, 2000 (Session 1)

Wednesday 8 November 2000

The Committee will meet at 9.30 am in the Chamber, Assembly Hall, the Mound,
Edinburgh.

1. Subordinate legislation: The Committee will debate—

Motion S1M-1235 by Angus MacKay—That the Committee recommends that
the Regulation of Investigatory Powers (Notification of Authorisations etc.)
(Scotland) Order 2000, be approved; and

The Regulation of Investigatory Powers (Prescription of Offices, Ranks and
Positions) (Scotland) Order 2000 (SSI 2000/343).

2. Visit to Barlinnie: Members will report back on a visit to HMP Barlinnie.

3. Petitions: The Committee will consider—

a draft letter to the Minister for Justice on petition PE89 by Eileen McBride;

written evidence from the Scottish Human Rights Centre on petition PE116
by James Strang;

written evidence from the Scottish Legal Aid Board on petition PE200 by
Andrew Watt.

4. Leasehold Casualties (Scotland) Bill (in private): The Committee will consider
a draft stage 1 report on the Bill.

5. Budget process 2001/02 (in private): The Committee will consider a draft report
to the Finance Committee on stage 2 of the budget process 2001-02.

Andrew Mylne
Clerk to the Committee, Tel 85206



The following papers are attached for this meeting:

Agenda item 1
Note by the Assistant Clerk (Affirmative SSI attached)

Copies of the SSI can also be obtained by accessing the
Stationery Office website – http://www.scotland-
legislation.hmso.gov.uk/legislation/scotland/ssi2000/2000034
0.htm)

Note by the Assistant Clerk (Negative SSI attached)

Copies of the SSI can also be obtained by accessing the
Stationery Office website – http://www.scotland-
legislation.hmso.gov.uk/legislation/scotland/ssi2000/2000034
3.htm)

JH/00/32/1

JH/00/32/2

Agenda item 3
Draft letter to Minister for Justice on PE 89

Submission from the petitioner on PE89 (e-mailed to
members by petitioner in advance of meeting on 31 October)

JH/00/32/3

JH/00/32/4

Note by the Assistant Clerk on PE116

Submission from the Scottish Human Rights Centre on
PE116

JH/00/32/5

JH/00/32/6

Note by the Assistant Clerk on PE200

Submission from the Scottish Legal Aid Board on PE200

JH/00/32/7

JH/00/32/8

Agenda item 4
Draft report (private paper – TO FOLLOW) JH/00/32/9

Agenda item 5
Draft report (private paper – TO FOLLOW) JH/00/32/10

Papers not circulated:

Agenda item 4
Members may wish to bring with them the Bill, accompanying documents, and official
reports of the meetings at which the Bill was discussed (11 September and 4
October). Members may also wish to consult written evidence submitted in relation to
the Bill.

Agenda item 5
Members may wish to refer to the statement on justice expenditure by the Minister
for Justice and the subsequent debate in the Official Report of the Parliament for 27

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2000/20000340.htm
http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2000/20000343.htm


September; the Official Report of Committee meetings on 27 September and 4
October; the Committee’s report at Stage 1 of the process (reprinted as an Annex to
the Finance Committee 11th Report, 2000 (SP Paper 154); Making a difference for
Scotland – Spending Plans for Scotland 2001-02 to 2003-04. Copies of these
documents may be obtained from the Document Supply Centre.
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Papers for information circulated for the 32nd meeting, 2000

Letter and enclosures from Mr and Mrs Dekker on PE29
(circulated to non-members only; copies already sent by the
petitioners to all MSPs)

JH/00/32/11

Regulation of care – Invitation to a briefing (members only)

Written Answer on prison population

Letter from Jackie Baillie, Minister for Social Justice, on
domestic violence, Scotsman, 30 October 2000

Minutes of the 31st Meeting, 2000 JH/00/31/M



JH/00/32/1

JUSTICE AND HOME AFFAIRS COMMITTEE

The Regulation of Investigatory Powers (Notification of Authorisations etc.)
(Scotland) Order 2000 (SSI 2000/340)

Note by the Assistant Clerk

Background

The Regulation of Investigatory Powers (Scotland) Act was passed by the Scottish
Parliament on 7 September and received Royal Assent on 28 September. Under
section 10(1) of the Act, the chief constable of the relevant police force has the power
to grant, renew or cancel authorisations for intrusive surveillance. Under section
12(1), in urgent cases, the assistant chief constable may act for the chief constable.
Section 10(2) stipulates the circumstances under which an authorisation may be
granted.  Section 13(2)(c) of the Act provides for Scottish Ministers to prescribe, by
order, the information which must be given to the ordinary Surveillance
Commissioner when the relevant person grants, renews or cancels such
authorisation.

The Subordinate Legislation Committee considered the instrument on 24 October,
and had no comments to make.  The Justice and Home Affairs Committee has been
designated lead Committee to report to the Parliament by 20 November.

Section 13(3) specifies what must be included in a notification to the Commissioner
when granting or renewing an authorisation.  The notice must state that the
permission of the Commissioner is required before the authorisation will take effect or
that the authorisation is satisfied on the grounds of urgency.  In addition, Articles 2, 3
and 4 of this Order specify the information to be included in a notification of granting,
renewing or cancelling an authorisation respectively.

Procedure

The instrument was laid on 29 September and came into force on 2 October, 3 days
after it was laid, in order that it was in force when the European Convention on
Human Rights became incorporated into UK law on 2 October.  Under section 13(6)
and (7), on the first occasion which Scottish Ministers exercise their powers under
section 13(2)(c), the order does not need to approved by the Scottish Parliament
before being made, but ceases to have effect if it is not within 40 days of being made.

Under 10.6, the Order being an affirmative instrument, it is for the lead committee to
recommend to the Parliament whether the instrument should remain in force.  The
relevant Minister has, by motion S1M-1235 (set out in the Agenda), proposed that the
Committee recommends the approval of the Order.

At the end of the debate, the Committee must decide whether or not to agree to the
motion, and then report to the Parliament accordingly.  Such a report need only be a
short statement of the Committee’s recommendation.

2 November 2000 FIONA GROVES
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JUSTICE AND HOME AFFAIRS COMMITTEE

The Regulation of Investigatory Powers (Prescription of Offices, Ranks and
Positions) (Scotland) Order 2000 (SSI 2000/343)

Note by the Assistant Clerk

Background

The Regulation of Investigatory Powers (Scotland) Act was passed by the Scottish
Parliament on 7 September and received Royal Assent on 28 September.  Section
8(1) of the Act provides for Scottish Ministers to prescribe, by order, those
individuals, holding such offices, ranks or positions within the relevant public
authorities, who will be entitled to grant authorisations under sections 6 and 7. Such
designated persons will have the power to grant authorisations for the carrying out of
directed surveillance under section 6 and the conduct or use of a covert human
intelligence source under section 7.  Section 8(3) of the Act lists the relevant public
authorities.

The Subordinate Legislation Committee considered the instrument on 24 October,
and had no comments to make.  The Justice and Home Affairs Committee has been
designated lead Committee to report to the Parliament by 20 November.

The Schedule to the Order lists the relevant public authority in column 1, the
prescribed office in column 2, and the additional prescribed office in urgent cases in
column 3.  Article 3 of the Order states that a holder of an office in column 3 may only
grant the authorisation “where it is not reasonably practicable having regard to the
urgency of the case for the application to be considered by an individual in the same
authority holding an office, rank or position listed in column 2.”  The Committee might
wish to comment on the level of office prescribed in columns 2 and 3.

Procedure

Under Rule 10.4, the instrument is subject to negative procedure - which means that
the Order remains in force unless the Parliament passes a resolution, not later than
40 days after the instrument is laid, calling for its annulment.  Any MSP may lodge a
motion seeking to annul such an instrument and, if such a motion is lodged, there
must be a debate on the instrument at a meeting of the Committee.

The instrument was laid on 29 September and is subject to annulment under the
Parliament’s standing orders until 21 November.  However, the instrument came into
force on 2 October, 3 days after it was laid, in order that it was in force when the
Human Rights Act came into force on 2 October.  Under Article 10(2) of the Scotland
Act 1998 (Transitory and Transitional Provisions) (Statutory Instruments) Order 1999,
the Executive is required to provide an explanation to the Presiding Officer whenever
a negative instrument comes into force less than 21 days after it is laid (attached).
Although academic in reality, members might wish to comment on the Executive’s
explanation for its failure to meet the 21 day rule.



In terms of procedure, unless a motion for annulment is lodged, no further action by
the Committee is required.

2 November 2000 FIONA GROVES
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Justice and Home Affairs Committee

Reply to: Clerk to the Committee
Committee Chambers

George IV Bridge
EDINBURGH EH99 1SP

Tel (clerk): 0131 348 5206
Fax: 0131 348 5252

e-mail (clerk): andrew.mylne@scottish.parliament.uk

Jim Wallace MSP
Deputy First Minister and Minister for Justice
The Scottish Executive
Spur S1/7 Saughton House
Broomhouse Drive
Edinburgh
EH11 3XD

November 2000

Petition PE89 by Eileen McBride – Enhanced criminal record certificates

I am writing on behalf of the Committee with regard to the above petition, which calls
for the repeal of legislation which will allow non-conviction information to be included
on enhanced criminal record certificates.

As you may recall, my predecessor, Roseanna Cunningham, wrote to you about the
petition on 4 April, after the Committee had first considered it.  In your reply of 25
April, you confirmed the Executive’s intention to bring Part V of the Police Act 1997
into force, and said that the legal advice you had received suggested that “the risk of
challenge under ECHR was not great, provided there was clear guidance on the type
of information which Chief Constables should release“.

When the Committee considered your letter on 15 May, it decided to invite other
views.  Written evidence has since been received from Barnardo’s Scotland, the Law
Society of Scotland and the Scottish Police Federation.  On the basis of the concerns
raised in that evidence, the Committee has agreed that I should write to you again.

The Committee recognises that a difficult balance is being struck between the need
to protect children’s safety, and the principle that someone is innocent until proven
guilty by the courts.  We accept that, in order to strike an appropriate balance,
disclosure of some non-conviction information may be appropriate in limited and
clearly defined circumstances, so long as any such disclosure is subject to a test of
proportionality.  However, it is clear that much will depend on what is in the code of
practice to which you referred in your letter.  I would therefore be grateful if you could



DRAFT

keep the Committee informed of progress towards finalising that code of practice,
and let me know as soon as a date for commencement of Part V of the 1997 Act has
been decided upon.

In addition, the Committee invites you to consider reviewing the appeals mechanism
in Part V of the 1997 Act.  That mechanism allows a decision to disclose non-
conviction information to be appealed only after disclosure has taken place. The
Committee is interested to know why it provides no opportunity for the person
concerned to be informed in advance of the information being disclosed.  Although
we appreciate that such a mechanism could be cumbersome, there is a danger
without it that even a successful appeal under the Act as it stands will not prevent
permanent damage being done to the good name and reputation of the person
concerned.  If this is an option that was considered and rejected, we would be
grateful to know the reasons for that decision.

There is a final point about the appeal mechanism that presently exists in the Act that
we would invite you to consider.  As the appeal is made to the Scottish Ministers, the
question of whether the appeals mechanism is sufficiently independent to satisfy the
requirements of the European Convention on Human Rights.  We would therefore be
interested to know what consideration the Executive gave to this point when reaching
the conclusion that “the risk of challenge under ECHR was not great”.

Please find enclosed a copy of the petition and related papers, including relevant
extracts from the Official Report of the Committee’s meetings at which the petition
has been considered.

Copies of this letter go to the petitioner and to the Clerk to the Public Petitions
Committee.

ALASDAIR MORGAN
Convener
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JUSTICE AND HOME AFFAIRS COMMITTEE

Petition PE89

Supplementary submission from Eileen McBride

PE89 which relates to the inclusion of unproven allegations on Enhanced Criminal
Record Certificates, comes before the Justice Committee on Tuesday 31 October. In
your deliberations, I urge you to have regard to the following:
The replies you have received from the Scottish Police Federation, Barnardo’s
Scotland and the Law Society of Scotland seem to agree on the need for accuracy
and an appeals procedure, and to share an opinion that a challenge to Enhanced
Criminal Record Certificates is unlikely.

I have received many assurances from MSPs and others that Enhanced Criminal
Record Certificates would contain only "accurate" information, but have been unable
to persuade anyone to define the word in this context. If it is recorded on a certificate
that a person has had certain allegations made against him, it will presumably be
true that such allegations have indeed been made. Thus an appeal on grounds of
accuracy would almost certainly be futile. What matters is whether accusations are
recorded which have not and cannot be proved in a court of law. This would
obviously be an infringement of the right to be presumed innocent.

In addition, appeals will take time, and a prospective employer who does not receive
a requested certificate within the expected time will have a strong suspicion that an
appeal is underway. This could jeopardise the applicant’s prospects of employment,
a further infringement of human rights. The very act of recording unproven
accusations, with the intention of passing the information to a prospective employer
violates the right to the presumption of innocence, and a challenge under the
European Human Rights Legislation would certainly succeed. I do not share the view
that a challenge is unlikely. Since appeals concerning the right to be presumed
innocent have already been made by convicted drug dealers - and upheld - it is
inevitable that the same remedy will be sought by people who are not guilty of any
offence.

The submission from Barnardo’s states:
"Children and young people are an extremely vulnerable group often without a voice
in decisions that can affect their safety and well being. Therefore we do need
measures to protect them from adults who present a risk"
While this is true, people against whom false allegations have been made are just as
vulnerable, and have an equal right to be protected. We cannot and must not
sacrifice such a basic principle of law, even in the important cause of child
protection. Children must be protected from dangerous people, yes, and innocent
people, i.e. those against whom nothing has been proven, need to be protected from
having their lives ruined unjustly. I have no interest in protecting child abusers,
whose offences will rightly be recorded and reported. I am very interested in
protecting people against whom unproven allegations have been made.



The submission from the Police Federation refers to "proportionality". I understand
this to mean that the acceptability of including unproven allegations on a certificate
will depend on the strength of the Chief Constable’s belief that the person has in fact
committed an offence. If there is sufficient evidence for such belief, a conviction
should be sought and secured in the usual way. If not the person is to be presumed
innocent, and his name not besmirched.

The submission from the Law Society (Page 2 par. 2) states that an applicant has
the option of withdrawing the application before a disclosure is made. My concern is
for people who have not been proved guilty of any offence. The law should
change so that they need not fear "disclosure".

Page 2 Par.6&7 of the same submission lends support to my concerns about exactly
what is to be included in Certificates, and agrees with me that the legislation cannot
prevent the inclusion of details which cannot be substantiated. As regards what is
relevant, the Law Society seems to believe that that decision will be made
subjectively by the Chief Officer involved. It is very worrying that details of acquittals
could be included - a clear example of mud sticking, and being enabled to do so
officially. Being suspected of an offence is not the same as being
guilty. While I trust Procurators Fiscal to prosecute in good faith, it is inevitable that
some innocent people will be suspected and even charged. That is why we have a
legal system that requires accusations to be tested according to due process of law,
and why those against whom the allegations cannot be proved are to be presumed
innocent.

To summarise:

Enhanced Criminal Record Certificates violate the fundamental right (i) to be
presumed innocent (ii) to employment (iii) to honour and good reputation

The European Court of Human Rights has already held that simply not invoking
a statute is not sufficient protection of a person’s human rights. The unjust
statute must be repealed.

The proposed safeguards would be ineffective as outlined above.

Please make the courageous decision to repeal the section of the Police Act
which relates to ECRCs before the inevitable challenge is made, which can only
be after some unfortunate citizen has had his or her life ruined. Please give
Scotland laws that are based on justice, not on what is or is not likely to be
challenged.

Eileen A. McBride
29 October 2000
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JUSTICE AND HOME AFFAIRS COMMITTEE

Petition PE116 by James Strang

Note by the Assistant Clerk

Background

This petition calls for the Parliament to introduce appropriate provisions to ensure
that aspects of Scots law, in particular the parole system, are compatible with the
obligations of Article 6(1) of the European Convention on Human Rights (ECHR).

At present the Parole Board consists of members appointed by the Scottish
Ministers, and those Ministers are also are responsible for the recall of prisoners to
custody.  In relation to ECHR generally, the petitioner calls for the establishment of a
forum “for the purposes of investigating and reviewing any potential conflicts between
Scots law and procedure and the Convention rights.”

Before referring the petition to the Committee, the Public Petitions Committee wrote
to the Minister for Justice.  In his response of 13 June, the Minister stated the
Executive was considering “various matters relating to the membership of bodies
operating in devolved areas, including the Parole Board.”  No comment was made in
relation to the issue of recall of prisoners to custody, as this was the subject of court
proceedings at the time.  If, as a result of the review and court proceedings, changes
were considered necessary, the Minister indicated the Executive would bring
proposals before the Parliament.   The Minister also indicated the Executive’s
intention to publish a consultation paper on whether a Human Rights Commission
should be established.

The Committee considered the petition on 6 September, and it was agreed to write to
the Scottish Human Rights Centre (SHRC) inviting comments on the issues raised by
the petitioner.  A copy of the response is attached.  In summary, the Scottish Human
Rights Centre advocates the establishment of a Human Rights Commission.

On 14 September, when the then First Minister announced the legislative programme
for the coming year, he said  “There will be a Bill to deal with the need to strengthen
rights which have been brought to the fore by the incorporation into Scots Law of the
European Convention of Human Rights. The Bill will cover matters of substance
focusing on adult mandatory life prisoners, security of tenure for Parole Board
members and legal aid. It is essential that we deal with the challenges that have
emerged. Our intention is that the Bill will be brought forward later this autumn” (col
379, Official Report).  It is anticipated that this Bill will be introduced during November
and will be referred to this Committee.

Procedure

The Standing Orders make clear that, where the Public Petitions Committee refers a
petition to another committee, it is for that committee then to take “such action as
they consider appropriate” (Rule 15.6.2(a)).



Options

In light of the pending introduction of the ECHR Compliance Bill and the expected
publication of a Human Rights Commission consultation paper by the turn of the
year, the Committee might wish simply to take note of the petition.  However, in doing
so, it could send a copy of the petition and response from SHRC to the Executive
and write to the petitioner suggesting that he examine the Bill when it is published
and, if he wishes to, submit any comments to the Committee during Stage 1.  In
addition, the petitioner could be informed when the Executive publishes its
consultation paper, and again be made aware of the opportunity to submit
comments.

1 November 2000 FIONA GROVES

NB – The petition was previously circulated as an attachment to a note by the Senior
Assistant Clerk (JH/00/26/4).  The letter from Minister for Justice was also attached.
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JUSTICE AND HOME AFFAIRS COMMITTEE

Petition PE200 by Andrew Watt

Note by the Assistant Clerk

Background

This petition calls for the Parliament to review the working methods of the Scottish
Legal Aid Board “particularly in relation to collection and reimbursement of
compensation monies collected”.  The petition is supported by Patricia Ferguson
MSP.

The petition was considered by the Committee on 13 June.  The Committee agreed
to write to the Board for clarification of current working practices in relation to the
reimbursement of compensation.  In its response of 1 November (attached), the
Board explains the legal framework within which the Board operates and also sets
out the process followed in this regard.

Any contribution, which a person assisted by legal aid requires to pay, is paid into the
Board’s Fund.  Fees to solicitors and other outlays are paid out of this Fund and any
expenses or property received from the other party to the proceedings is paid into the
Fund.  Under the relevant Regulations, subject to prescribed exceptions, the Board
has a statutory duty to ensure that any net liability or loss to the Fund is met.  The
Board states on page 2 that the purpose of the rule is to avoid the taxpayer carrying
the expense of a case and to ensure a legally aided party is not in a better or worse
position than a privately paying litigant.

The petition was prompted by the petitioner’s own difficulties in obtaining
compensation.  It appeared that the Board does not release monies collected on
behalf of those awarded compensation until the full amount, including interest and
expenses, has been received.  Disagreeing with this, the Board, at page 4/5, said
that it “will collect and hold funds recovered only until the net liability to the Fund has
been discharged.  After that, any funds received by the Board will be distributed as
soon as practicable to the assisted person.”

Options

In view of the response received, the Committee might wish to write again to the
Board, thanking it for the clarification of its working practices and—
•  noting the Board’s intention to review its Treasury management arrangements

and associated regulations in order to ensure the earlier release of funds to
assisted persons;

•  welcoming the Board’s commitment to publishing improved guidance for the
public and legal profession; and

•  asking that the Committee be kept informed of progress made in this regard.

The letter to the Board could be copied to the Executive and to the petitioner.  The
petitioner could also be informed of the Committee’s inquiry into legal aid and access



to justice and be notified of the forthcoming opportunity to submit comments to the
Committee on issues within the remit of the inquiry.

2 November 2000 FIONA GROVES

NB – The petition was previously circulated as an attachment to a note by the
Assistant Clerk (JH/00/22/7).
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