
JH/00/18/A

JUSTICE AND HOME AFFAIRS COMMITTEE

AGENDA

18th Meeting, 2000 (Session 1)

Monday 15 May 2000

The Committee will meet at 1.30 pm in Committee Room 1, Committee Chambers,
George IV Bridge, Edinburgh.

1. Petitions: The Committee will consider the following petitions—

PE89 by Eileen McBride;

PE102 by James Ward.

2. Draft Regulation of Investigatory Powers (Scotland) Bill: The Committee will
take evidence on the general principles of the draft Bill from—

Assistant Chief Constable Graeme Pearson and Detective Chief
Superintendent Gordon Irving, Association of Chief Police Officers in
Scotland;

Jim McLean, Convener of the Intellectual Property Committee, Murray
Macara, Criminal Law Committee, Michael Clancy, Director, and Anne
Keenan, Deputy Director, Law Society of Scotland.

3. Draft Bail, Judicial Appointments etc. (Scotland) Bill: The Committee will take
evidence on the general principles of the draft Bill from—

Professor Christopher Gane, University of Aberdeen.

4. Census SSIs: The Convener to move, That the Committee agrees to consider
the draft Census (Scotland) Amendment Order 2000 and the Census (Scotland)
Regulations 2000 at its meeting on 22 May, and that debate on the two
instruments be limited to 30 minutes.

Andrew Mylne
Clerk to the Committee, Tel 85206



The following papers are attached for this meeting:

Agenda item 2
Letter from the Law Society on the UK Regulation of
Investigatory Powers Bill

JH/00/18/7

Agenda item 4
Note by the Clerk on the two SSIs, together with an Executive
Note on the Regulations

Draft Census (Scotland) Amendment Order 2000 (members
only – also available from Document Supply)

Census (Scotland) Regulations 2000 (members only – also
available from Document Supply)

JH/00/18/3

JH/00/18/5

JH/00/18/6

Notes on the two petitions under item 1 were circulated for previous meetings as
JH/00/16/4 and JH/00/17/5 respectively.

http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/ssi2000/20000102.htm


JUSTICE AND HOME AFFAIRS COMMITTEE

Papers for information circulated for the 18th meeting

Budget process
Letter from the Clerk to the Deputy Minister for Justice on the
Budget process 2001-02

JH/00/18/4

Letter to the Convener from Victim Support (previously
circulated by e-mail to members)

JH/00/18/2
Letter from the Scottish Executive Justice Department to the
Clerk to the Public Petitions Committee on petition PE47
(note: this petition has not been formally referred to the
Committee; the petition itself can be viewed on the website)

JH/00/18/1
Minutes of the 17th Meeting JH/00/17/M

Note:



JH/00/18/7

JUSTICE AND HOME AFFAIRS COMMITTEE

Regulation of Investigatory Powers Bill

Letter from the Law Society of Scotland

Note (by the Clerk): This letter refers exclusively to the current UK Bill, and not to
the forthcoming Scottish Bill.

The Law Society of Scotland has considered the Regulation of Investigatory Powers
Bill, currently in Committee Stage in the Westminster Parliament and has written
acknowledging the Government's efforts in seeking to balance competing
Convention rights when regulating in the area of investigatory powers.  However,
there are a number of aspects of the Bill which give the Society cause for concern.
These are as follows:

(a) Devolution Issues

The Bill relates to matters which are within the areas reserved to the U.K.
Parliament.  Schedule 5 of the Scotland Act 1998 stipulates in Part II that national
security and interception of communications (at Section B8) are areas specifically
reserved to the Westminster Parliament.

However, the Bill does create offences, in the area of Scots criminal law, and
provides for procedures to be adopted in relation to obtaining warrants in the
prevention and detection of serious crime.  It does, therefore, impinge on wider
aspects of criminal justice, which is a devolved competence.

Whilst the U.K. Parliament can legislate on matters which are  evolved, the Society
believes that the views of the Scottish Parliament and the Scottish Ministers should
be sought before action is taken in this area.  It was not apparent whether there had
been any degree of consultation in relation to these provisions of the Bill at a
Ministerial level or even with  interested parties in Scotland, and accordingly, when
writing at Second Reading of the Bill, the Society asked for clarification of this point.
The Society has since been advised by the Home Office that officials from the
Scottish Executive have been involved at all stages of the Bill's preparation.

To take account of the Scottish perspective, the Society believes that in issuing
interception warrants and authorising disclosure of communications data, provision
should be made for consultation with the Advocate General for Scotland, when the
basis for the interception is in the interests of national security or the safeguarding of
the national economy and consultation with the Lord Advocate, when the interception
is justified for the purpose of detecting or preventing serious crime.

(b) Compatibility with the European Convention on Human Rights (ECHR)



The Society has concerns as to the Bill's compatibility with the ECHR.

(i) The role of the Secretary of State.

The Society's principal concerns in this area have focused on the role of the
Secretary of State in issuing, renewing and modifying interception warrants and
authorising the disclosure of communications data.

The Society accepts that the question of authorisation of interception warrants by the
executive rather than the judiciary is not a new one and has received assurances
from the Home Office that Strasbourg case law supports the assertion that executive
warranting satisfies the Convention.  The Society is presently looking at this.
However, even if this is the case, the Bill ought to provide sufficient protections to
ensure that an individual's right to privacy is not interfered with unnecessarily or in an
arbitrary manner by the State.

It could be argued that any interference with the individual's right to privacy is a
determination of a civil right, which attracts the protection of Article 6 of the
Convention (the right to a public hearing before an independent and impartial
tribunal).

Clause 6(2) of the Bill lists those persons who are entitled to apply for the issue of an
interception warrant.  This includes high ranking officials involved in the protection of
national security and the investigation of crime.  This is not in itself problematic but
becomes so when it is apparent that the application will be determined by the
Secretary of State or in cases of urgency a senior official, authorised to act.

If Article 6 is designed to deal with the separation of powers, there may be difficulty
in establishing that these provisions are compliant.  For, in essence, officers involved
in the protection of Crown interests will apply to a Minister of the Crown for a
determination in cases, which involve an infringement of an individual's right to
privacy.  In these circumstances, it is difficult to envisage how the Secretary of State
or senior official could be deemed objectively to be independent and impartial.

The concern in this area is heightened when it becomes apparent that such warrants
will be effective for 3 months, following the initial successful application and are
subject to extensions of six monthly periods thereafter.  The Secretary of State or
senior official, in certain circumstances, can if satisfied that it is necessary extend the
period of the warrant.  The only provision for review of that decision is by the
Interception Commissioner.  Clause 53(6) ensures that only those who hold or have
held high judicial office may be appointed as an Interception Commissioner.
Accordingly, the individuals appointed may subjectively be impartial and familiar with
the need to perform this function in an independent manner.  However, given that
they are appointed by and report to the Prime Minister, there may be concerns as to
their objective independence.  This must raise doubts as to whether these provisions
would fulfil the requirements of Article 6.

The Society notes that Clause 10 allows the Secretary of State or senior official to
alter warrants or certificates already granted at any time to include additional
material.  This is of concern, not only from the perspective that there is no recourse



to an independent body to authorise this modification but the use of the phrase "at
any time" suggests that the warrant or certificate could be altered retrospectively.
This would represent a major departure from the law and jurisprudence, which
governs the execution of warrants in the Scottish legal system.

Clause 10(8) may be regarded as a further erosion of the principle of the separation
of powers, by enabling the persons authorised to apply for warrants or any of their
subordinates, so authorised, to make urgent modifications to the scheduled parts of
an interception warrant.  The legal justification for such action must be dubious and
open to challenge under Article 6.

(ii) The Tribunal

Part IV of the Bill provides for the creation of a Tribunal:

(a) to determine allegations that certain prescribed actions are not compliant
with Convention rights;
(b) to consider and determine complaints made to them; and
(c) to consider and determine any reference to them that a person has
suffered loss arising from interference with their rights by the intelligence
services or other authorised persons.

The Society believes that there may be doubt as to whether the  constitution and
procedures adopted by the Tribunal would be considered compliant with the ECHR
and in particular Article 6.

To establish whether a tribunal can be considered as "independent", regard must be
had, inter alia, to the manner of the appointment of its members and their term of
office, the existence of guarantees against outside pressures and the question
whether the body presents an appearance of independence.  The tribunal must also
be impartial not only on a subjective analysis but also from an objective viewpoint.
(Finlay-v-UK 1997 24EHRR)

It is proposed that members of this Tribunal will be appointed by the Queen by Letter
Patent and hold office, subject to good behaviour, for five years.  They are eligible for
re-appointment.  However, no specific reference is made as to who will be
responsible for the decision to re-appoint, although presumably this will be the
Queen.  The Secretary of State determines, with the approval of the Treasury, the
level of remuneration appropriate in the circumstances for members and has
authority to make rules to regulate the exercise of jurisdiction by the Tribunal.

This level of involvement from the Crown and the Secretary of State together with a
lack of permanency of position, make it difficult to argue that the Tribunal has an
appearance of objective independence.  This criticism is strengthened by the fact
that the Tribunal may be asked to assess whether the Secretary of State acted
appropriately in authorising conduct, which is under review.

Clause 60(4)(b) entitles the Tribunal to make rules enabling it to exercise its
jurisdiction in the absence of the person raising proceedings and/or his or her legal
representative.  Whilst clause 59 specifies that no reasons must be given as to why



or how a decision has been reached.  It is enough to issue a statement that a
determination is or is not in favour of the complainant.  If the decision is in favour of
the complainant, the Tribunal is, however, required to make a report to the Prime
Minister.  These provisions must call into question the public nature of the hearing
and an individual's right to representation.

A determination under Article 6 implies the availability of some form of judicial
review.  However, clause 58(7) indicates that (except as provided for by the
Secretary of State) the decisions of the Tribunal will not be subject to appeal or be
liable to be questioned by any court.

For these reasons, therefore, there may be legitimate concerns as to how the
membership and operation of the Tribunal will be deemed compliant with the
provisions of the Convention.

Legal Professional Privilege

Clause 11(9) of the Bill states that the provision of assistance includes disclosure of
intercepted material.  This may have an impact on the legal profession and the
doctrine of legal professional privilege.  The Society enquired as to the level of
consultation there had been with the professional bodies concerned to ensure that
the terms of the Bill comply with rules of professional practice.  Correspondence from
the Home Office suggests that consultation will take place at a later date as it is
intended that this issue will be addressed in a statutory Code of Practice.

Given the importance of this principle, however, the Society believes that there may
be merit in including these provisions in the body of the legislation itself.

I hope that these comments are of some assistance to you and should you wish to
discuss any aspect of this letter further, please do not hesitate to contact me.

Anne G. Keenan
Deputy Director



JH/00/18/3

JUSTICE AND HOME AFFAIRS COMMITTEE

Motion on Census SSIs

Note by the Clerk

The purpose of the motion to be moved by the Convener under item 4 on the Agenda
is to impose a time-limit on the debate that will take place on the two SSIs named in
the motion.  That debate will not take place until the 19th meeting on 22 May.  Under
the Standing Orders (Rule 10.6.3), a debate on an affirmative instrument (and the
draft Census (Scotland) Order is part-affirmative) may last for “up to 90 minutes”.

Although it is recognised that any debate can be concluded at any time within the
applicable time limit, it would be undesirable to plan an Agenda with more items than
could be accommodated if a debate lasted the maximum time allowed.  To avoid this
problem, therefore, the Convener has proposed that the Committee should agree in
advance a shorter time-limit.  The Executive has been consulted and is content with
the time-limit proposed.

Although the debate itself will not take place for a further week, I am circulating the
two SSIs and supporting material now, so that members can see what they contain
before being asked to agree to the shorter time limit.  Members are reminded to bring
these papers to the following meeting as well.

Finally, I might add that the Regulations are subject to negative procedure and so
need not be debated at all (unless any member lodges a motion to annul them).
However, it makes sense to include them in the debate on the draft Order, as they
are clearly closely related.

I will circulate a further note about the background to the two SSIs and the applicable
procedure in advance of the debate itself.

11 May 2000 ANDREW MYLNE



Justice and Home Affairs Committee
Room 3.09

Committee Chambers
George IV Bridge

Edinburgh EH99 1SP
Tel (direct): 0131 348 5206

Fax: 0131 348 5252
email: andrew.mylne@scottish.parliament.uk

Mr Angus MacKay, MSP
Deputy Minister for Justice
Fifth floor
St Andrews House
Regent Road
EDINBURGH

10 May 2000

Annual Budget Process 2001/2002

Further to this morning’s evidence on the above, I am writing on behalf of the
Convener, Roseanna Cunningham MSP, with the further questions she referred to.
In view of the requirement on the Committee to report to the Finance Committee by
the first week in June, the Committee is expecting to consider a draft report at its
meeting on 22 May.  It would therefore be very helpful if your response to these
questions could be sent to me by noon on Thursday 18 May, so that it can be copied
to members in time for that meeting.  I am sorry that this is rather short notice.

I am also conscious that some of the questions below relate to the Crown Office
and that responsibility for its budget are not the responsibility of the Justice
Department.  That being so, I am copying this letter to Jeff Gibbons, the private
secretary to the Lord Advocate.  A copy also goes to Jackie Knox, PS/JD.

The questions that follow are listed in the order in which they relate to the
information in Chapter 5 of Investing in You.  I also refer to the letter sent to me by
Ruth Ritchie of the Finance Department on 2 May and circulated to the Committee as
JH/00/17/1.

Criminal Justice Social Work (page 64)
1. If it is acknowledged (para 6 of the Executive letter) that Victim Support need a

minimum of £1.5 million each year, why have successive budget exercises “failed
to find additional baseline funding”, forcing them to rely on “in-year savings
accrued elsewhere”?  Surely additional in-year savings should be used to provide
additional funding for an item that turns out to need more resources than was
anticipated, rather than to increase the resources available to an item up to what
it was always anticipated it would need?

andrew.mylne@scottish.parliament.uk


Legal Aid (pages 66-7)
2. There are only two objectives and two targets here, in relation to a substantial

budget.  The Board, in evidence to the Committee at today’s meeting, said that
they had a fuller set of objectives and targets in their corporate plan.  Would it not
have been appropriate to reproduce those here, so that a better correlation
between the objectives and the funding allocation can be established?

Miscellaneous (pages 67-8)
3. What is “invest to save”?  Why is funding for it apparently being reduced when

departments are expected to increase efficiency?
4. Under “Other Miscellaneous” (last row in Table 5.11) the footnote about Lockerbie

presumably applies to the 1999-00 figure rather than the 1998-99 figure.  If so,
why is only £3.6m allocated for the present year, which is when most of the trial
takes place, when more than 10 times that (£47.1m) was spent last year?  What
are the “pressures which have already been identified”?

5. There appears to be little distinction between the objective and the target for
children in detention (at the top of page 68).  How is success in meeting such a
vaguely-worded target to be measured?

Scottish Prison Service (pages 70-1)
6. Why are the nine targets for last year (referred to at the top of page 71) not set

out in this document, and why does the account that follows refer only to four of
them?  If the performance measures and targets for this year are not to be
announced until the end of May (2nd paragraph on page 71), how is the
Committee supposed to assess the spending plans for next year before then?
And how were the figures for this year set when the targets had not been
finalised?

7. Why does Table 5.14 not include forward projections of prison population?
Without these, how can the Committee assess the expenditure plans in that
table?

Scottish courts (pages 71-2)
8. Why is the largest provision for Lockerbie under 1999-00, when the trial itself will

mostly take place this year (Table 5.15)?
9. What is the point of giving quantitative targets (bottom of page 72) when the first

two objectives don’t make clear what is being measured? (For example, in
relation to the first target: 96% of what?)

Courts group (page 73)
10. Why do the objectives on this page not include any ECHR-related work?

Judicial support to local authorities (police) (pages 74-5)
11. What is the distinction between “crimes” and “offences” – referred to but not

explained in the footnote to Table 5.21?
12. Are resources directed to police authorities according to clear-up rates?

Crown Office (page 78)
13. If the Crown Office is demand-led (2nd para after Table 5.23), how meaningful

are the expenditure plan figures for this year and next?  (And why are these not
broken down into their component parts?)

14. Do the Crown Office figures include specific amounts for Lockerbie (i.e. the costs
of preparing the prosecution case)?



15. How can the Committee comment meaningfully on these figures when the
Strategic Plan (referred to in the 2nd para after Table 5.23) is not yet available?

ANDREW MYLNE
Clerk to the Committee



LETTER FROM VICTIM SUPPORT SCOTLAND

8 May 2000

Mrs Roseanna Cunningham
Convenor
Justice and Home Affairs Committee
The Scottish Parliament
EDINBURGH
EH99 1SP

Dear Mrs Cunningham

ANNUAL BUDGET PROCESS 2000/2001

On my return from leave on 4 May, my senior colleagues David McKenna and Elizabeth May,
briefed me about the evidence they gave to the Justice and Home Affairs Committee on 26 April.
I trust their input was helpful.

The invitation to give evidence to Justice and Home Affairs Committee in respect of VSS'
2000/2001 government funding was timely from our perspective, coming as it did as we were
preparing to notify your committee of our concerns about the very poor increase in grant.
Notification of government grant was very late this year, 20 March to be exact, creating delays in
the planning and budgeting process.

Earlier this year, after scrutinising VSS' 2000/2001 very detailed funding application, officials
advised me that it was a 'well prepared' and 'realistic' bid.  The increase requested on the previous
year's grant was £308,170  of which £182,278 was for direct service delivery and £125,892 to
core for service support.  Having waited so long for this information, the news that the increase
was but £70,980, was a severe disappointment.

On receiving the notice of grant award, I was advised that this was the best that could be done out
of the section 10 budget.  When questioned about the £2.1 million announced by Jim Wallace in
December 1999 for victim and witness initiative, officials advised me that none of this was
available to Victim Support (other than the sum allocated for the roll out of the Witness Support
service for which Victim Support will be responsible) but would be targeted at government
departments victim and witness initiatives.



2.

8 May 2000

Mrs Roseanna Cunningham

I now understand, from reading the Justice and Home Affairs Committees minute of 26 April that
there is potentially much more money available for such initiatives, in the form of departmental
underspends.

Against this background, I am at a loss to understand why Victim Support with our unique role in
the criminal justice system, continues to be starved of adequate funding, particularly in light of the
modest sums required to put the organisation on a stable financial footing.  It is as if by dint of
being a charity we are afforded lesser status in the victim funding arena.  The same departments
which talk up the involvement of Victim Support in the development of victim and witness policy
and services (at present we contribute to eight Scottish Executive working groups/committees) do
not afford similar priority to our funding needs.  It is interesting that the Witness Service, located in
the public arena of our courts have been offered 100% funding, whilst Victim Support services,
delivered behind the scenes in our communities, continue to have fund to raise essentials.

VSS National Council meets on 19 May to consider the 2000/2001 budget and funding and
fundraising strategy.  We have already committed to raise £434,840  from other sources this year:
to add a further £230,600 is to apply an untenable  pressure at this stage in our development.  On
the basis of our current position, I will have to advise Council that by October we will face the
prospect of being unable to meet core operational costs and that contingency plans, including
potential redundancies, will have to be agreed.  This, ironically, will trigger warnings from Scottish
Executive officials that grant may be withdrawn if we continue to project an unreasonable deficit.

An increase of the nature requested in our 'realistic' bid will enable VSS at all levels, staff and
volunteers, to concentrate on our core central business of helping victims of crime.

I trust that the Justice and Home Affairs Committee will advocate strongly for such a increase to
now be made to VSS.

Yours sincerely

Alison Paterson
Director



JH/00/17/M

JUSTICE AND HOME AFFAIRS COMMITTEE

MINUTES

17th Meeting, 2000 (Session 1)

Wednesday 10 May 2000

Present:

Scott Barrie Roseanna Cunningham (Convener)
Phil Gallie Christine Grahame
Kate MacLean Maureen Macmillan
Mrs Lyndsay McIntosh Pauline McNeill
Euan Robson

Apologies were received from Gordon Jackson and Michael Matheson.

The meeting opened at 9.34 am.

1. Future Business: The Committee considered its forward programme for May-
July.  The Convener announced that, as a result of the pressure of Executive
business, it would not be possible for the Committee to take further its work on
domestic violence during this period.

2. Draft Regulation of Investigatory Powers (Scotland) Bill: The Committee took
evidence on the general principles of the draft Bill from—

Angus MacKay, Deputy Minister for Justice, Hugh Dignon, Head of Intrusive
Surveillance Bill Team, Colin Baxter, Head of Police and Community Safety
Group, and Alan Williams, Head of Executive Secretariat, Solicitors Division,
Scottish Executive Justice Department.

3. Budget 2001-02: The Committee took evidence on the Executive’s expenditure
proposals from—

Angus MacKay, Deputy Minister for Justice, Niall Campbell, Head of Civil
and Criminal Law Group, Mark Batho, Assistant Director of Finance and
Colin Baxter, Head of Police and Community Safety Group, Scottish
Executive Justice Department;

Lindsay Montgomery, Chief Executive, and Tom Murray, Director of Legal
Services, Scottish Legal Aid Board.

The meeting was adjourned from 11.59 am to 12.03 pm.

4. Draft Regulation of Investigatory Powers (Scotland) Bill: The Committee
took evidence on the general principles of the draft Bill from—



Professor Alan Miller, Scottish Human Rights Centre.

5. Petitions: The Committee agreed to defer consideration of petitions PE89 by
Eileen McBride and PE102 by James Ward to the next meeting.

The meeting closed at 12.37 pm.

Andrew Mylne
Clerk to the Committee










