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JH/00/11/A

JUSTICE AND HOME AFFAIRS  COMMITTEE

AGENDA

11th Meeting, 2000 (Session 1)

Wednesday 15 March 2000

The Committee will meet at 9.30 am in the Chamber, Assembly Hall, the Mound,
Edinburgh

1. Abolition of Feudal Tenure etc. (Scotland) Bill: The Committee will consider
the Bill at Stage 2 (Day 1).

2. Petition: The Committee will consider PE71 by James and Anne Bollan on
legal aid.

3. Freedom of Information: The Committee will consider a draft letter to the
Minister for Justice in response to the Scottish Executive’s consultation paper
An Open Scotland

Andrew Mylne
Clerk to the Committee

Tel 85206

**************************

The following papers are attached for this meeting:
Agenda item 1
Memorandum by the Scottish Landowners’ Federation JH/00/11/8

Agenda item 2
Note by the Assistant Clerk on Petition PE71 (copy of petition
attached)

JH/00/11/1

Extract from The Herald, 2 March 2000

Agenda item 3
Draft letter to Minister for Justice (to follow) JH/00/11/2



Members are reminded to bring with them copies of the Bill and Accompanying
Documents, together with any papers from the Stage 1 process that are considered
relevant (such as the Committee’s Stage 1 Report).  Copies of the Marshalled List
will be available from Document Supply first thing in the morning and will also be
available in the Chamber.  A list of groupings will be available in the Chamber at
the beginning of the meeting.



JUSTICE AND HOME AFFAIRS COMMITTEE

Papers for information circulated for the 11th meeting

Note by the Clerk on forward programme, March – May 2000 JH/00/11/3

Letter from the Lord Advocate’s Private Secretary on petition
PE29 by Alex and Margaret Dekker

JH/00/11/4

Letter from Janis Cherry on the Abolition of Poindings and
Warant Sales Bill

JH/00/11/5

Note by the Senior Assistant Clerk on Social Partnership
Funding

JH/00/11/6

Letter from the Minister for Justice to the Convener of the
Equal Opportunities Committee on the Adults with Incapacity
(Scotland) Bill

JH/00/11/7

Minutes of the 10th Meeting, 2000 JH/00/10/M

Papers available to members on request

The following papers have been received by the Clerks but are not circulated
because of their size.  We would, however, be happy to provide a copy to any
member of the Committee on request.

HM Prisons Inspectorate intermediate reports on Cornton Vale (January 2000) and
Low Moss prisons (January 2000)
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JUSTICE AND HOME AFFAIRS COMMITTEE

Forward Programme March – May 2000

Note by the Clerk

Note: some of the details below are provisional at this stage

Wednesday 15 March
Abolition of Feudal Tenure etc. (Scotland) Bill – Stage 2 (Day 1)

Tuesday 21 March (also afternoon – if required)
Abolition of Feudal Tenure etc. (Scotland) Bill – Stage 2 (Day 2)

[Tuesday 28 March
Abolition of Feudal Tenure etc. (Scotland) Bill – Stage 2 (extra day) – if required]

Wednesday 29 March
Abolition of Feudal Tenure etc. (Scotland) Bill – Stage 2 (Day 3)

Tuesday 4 April
Consideration of draft report on Scottish prisons
Initial consideration of annual budget process

Weeks beginning 10 & 17 April
April Recess

Wednesday 26 April
Consideration of future business (the “1st meeting after Easter” list)

Other expected dates for meetings between April and Summer recesses:
Tuesday 2 May, Wednesday 10 May, Tuesday 16 May, Wednesday 24 May,
Tuesday 30 May, Wednesday 7 June, Tuesday 13 June, Wednesday 21 June,
Tuesday 27 June, Wednesday 5 July.

Week Beginning 10 July:
Summer Recess begins

Note: Forthcoming Bills and other business

During the above period, the following Executive Bills are likely to be referred to the
Committee:

Intrusive Surveillance - may be introduced prior to the Easter Recess, with a
requirement to complete Stage 1 soon thereafter.

Land Reform – expected to be introduced before the summer recess.

The following Members’ Bills may also be referred:
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Abolition of Poindings and Warrant Sales - if the Parliament agrees the Bill’s
general principles in the Stage 1 debate, it is likely this Bill will be referred
back to the Committee for Stage 2.

Protection of Wild Mammals (Scotland) – the Committee is expected to be
asked by the Bureau to report to the lead committee (Rural Affairs) at Stage 1.

As part of the 3-stage annual budget process, the Committee will be required to
consider the Executive’s expenditure figures for 2001/02 in relation to Justice and
Home and Affairs.  The Committee is required to report to the Finance Committee by
the end of May, giving its views on the Executive’s strategic priorities for spending.
Further information about this process will be circulated nearer the time.

The following petitions have been referred to the Committee:

PE55 by Tricia Donegan on dangerous driving

PE89 by Eileen McBride on non-conviction information on Enhanced Criminal
Record Certificates

PE102 by James Ward on sequestration

9 March 2000 ANDREW MYLNE
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JUSTICE AND HOME AFFAIRS COMMITTEE

SOCIAL PARTNERSHIP FUNDING

Note by the Senior Assistant Clerk

Committee decision

At its meeting on 8 February the Committee agreed to pursue obtaining Social
Partnership Funding to carry out a deliberative polling exercise into issues relating to
offending with the most likely topics on which participants’ views would be sought
being alternatives to custody and attitudes to sentencing.  The purpose is to inform
wider debate and possible future committee inquiries.

Following discussion with SPICe a proposal on how to take the issue forward is set
out below.

Scope

The committee will require to refine its views on the topics it wishes to cover in the
exercise e.g. should alternatives to prosecution be included in addition to alternatives
to custody. (The more detailed paper to be produced by the clerks and SPICe will
seek members’ views on this issue.)

Number and identification of participants

The number of participants required depends in part on the type of event envisaged
by the committee e.g. a plenary “debate” is not feasible with as many as 250 – 600
people in the audience (figures suggested in the CSG report).

It should also be borne in mind that the way in which participants are identified
impacts on the number required. For example, if a random sample of citizens is
invited then statistically around 100 people might be enough to make the event
meaningful.  However, if a cross-section of the community is deliberately identified
the number of participants require to produce a credible result in statistical terms
may be significantly higher.

One option for identifying participants is through the Scottish Household Survey
where respondents indicate whether they would be interested in taking part in further
research initiatives.

Format of the event

Firstly the committee should consider whether it wishes participants to be polled
before as well as after the event to see whether, and if so how, the session may
have changed their views.  If the event was held in the Chamber this could perhaps
be done using the electronic voting system.  If not it would be likely to involve
participants completing an anonymised questionnaire before and after the event.



Regardless of which route is chosen the question setting should be done by a
consultancy with the relevant expertise. (Analysing written questionnaires is likely to
increase costs.)

A concern when bringing together large numbers of members of the public in an
event such as this is ensuring maximum levels of participation.  Since many people
are not comfortable speaking in a large group it is proposed that the event include
workshop groups led by experienced facilitators.  A possible format is set out below.
It includes a factual presentation and the opportunity for participants to listen to the
opinions of a range of experts.

•  Plenary session: Participants are polled for their views prior to the event (if
appropriate).  (If a written questionnaire is involved participants may be asked to
complete this in advance of the event.)

•  Plenary session:  participants listen to:

- a factual presentation on the options available in terms of sentencing and
alternatives to custody and the extent to which they are used; and

- the views of a range of “experts” (this could involve a question and answer
session).

•  Workshop Groups: participants would then divide into workshop groups to
consider a realistic fictional scenario with the aid of a professional facilitator.

•  Plenary:  Participants would return to a plenary session where the final poll would
be conducted and where participants could report back on the outcome of the
workshop sessions if this was thought to be beneficial and realistic.

Follow-up to the event

The facilitators could write up a report of the break-out groups and analysis of the
results of the poll could be carried out and published.

Process: Respective responsibilities

The Committee: Once Committee members have agreed the format of the event,
and assuming it is successful in gaining funding, they may wish to contribute to the
organisation of the event in other ways.  Possibilities include suggesting possible
scenarios (which would then be worked up by consultancy/facilitators) and expert
speakers (although an advertisement seeking interest should also be published). It
may not be appropriate for members to play an active role in the event on the day
since it is important that they are not seen to be influencing or manipulating debate –
however, they could have a role in chairing discussion.

SPICe and Committee Clerks: Once the event has been approved by the
Conveners’ Liaison Group, SPICe and the Committee clerks will be responsible for
producing a specification for hiring consultants.  Committee clerks will be responsible
for the overall effective management of the event.



Consultancy: A consultancy would be required to set the questions in the poll and
develop scenarios, following briefing from the Committee, SPICe and the Committee
clerks.  They would also provide facilitators for the workshop sessions, write up
reports of the workshops and conduct a detailed analysis of the poll results.

Venue

The venue chosen for the event will have a significant impact on the costs.  One
option would be to use the Parliamentary Chamber for the plenary session
(obviously this would limit the number of participants to around 130) and committee
rooms and other parliamentary meeting rooms for workshop sessions.

Of course, the event need not be held in Edinburgh.  If it is to be held outwith the
Parliament, local authority venues could be investigated to keep costs to a minimum.
Hiring commercial conference facilities can prove extremely expensive.

Next Steps

Together with SPICe, the Clerks will produce a more detailed paper covering the
proposed format of the event and including estimated costs (to cover consultancy
fees and travel and subsistence for participants) for the Committee’s approval.
Following Committee approval a bid will be submitted to the Convener’s Liaison
Group.  If the bid is successful, a tender exercise to select a consultancy firm must
be carried out and the work commissioned.

Timescale

It is hoped to submit a costed proposal to the Conveners’ Liaison Group meeting on
28 March. This would mean the event being funded from the 2000/2001 budget
rather than this year’s budget.  However this should not disadvantage the committee
in any way since it has been confirmed that a similar budget is available for next
year.

Timescale for the event

There is a considerable amount of work to be done in mounting such an event.  If the
Parliament is to be used the event would have to take place on either a Monday or a
Friday or during recess.

It is unlikely that results from the event would be available less than three months
after approval is given, and longer may be required.

9 March 2000 SHELAGH MCKINLAY
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JUSTICE AND HOME AFFAIRS COMMITTEE

MINUTES

10th Meeting, 2000 (Session 1)

Monday 6 March 2000
Present:

Scott Barrie Roseanna Cunningham (Convener)
Christine Grahame Gordon Jackson (Deputy Convener)
Maureen Macmillan Michael Matheson
Mrs Lyndsay McIntosh Pauline McNeill

Apologies were received from Euan Robson.

The meeting opened at 2.07 pm.

1. Abolition of Feudal Tenure etc. (Scotland) Bill: The Convener moved S1M-
618—That the Committee, in its consideration of the Bill at Stage 2, take the
sections in numerical order and each schedule immediately after the section
that introduces it.  The motion was agreed to.

2. Petition: The Committee took note of petition PE44 by Archie MacAllister,
calling for the Scottish Parliament to reconsider section 17 of the Abolition of
Feudal Tenure etc. (Scotland) Bill.

3. Scottish Prisons: The Committee heard evidence on issues affecting women
prisoners from—

Ms Kate Donegan, Governor of HM Establishment Cornton Vale.

4. Freedom of Information: The Committee heard evidence on the Scottish
Executive’s proposals from—

Professor Alan Miller, Scottish Human Rights Centre.

The Committee adjourned from 4.01 pm to 4.11 pm.

5. Scottish Prisons (in private): The Committee considered options for a draft
report on Scottish prisons.

The meeting closed at 5.00 pm.

Andrew Mylne
Clerk to the Committee



DRAFT 13/3/00

JUSTICE AND HOME AFFAIRS COMMITTEE

Draft Letter from the Convener to the Minister for Justice: Response to
Executive Consultation Paper on Freedom of Information

In your statement to the Parliament about freedom of information (FOI) on 25
November 1999 (Official Report, col 993), you invited comments from this
Committee.  We welcome the opportunity to comment on the proposals contained in
your consultation paper An Open Scotland.

The Committee has taken evidence from officials of your Department, David
Goldberg and Professor Alan Miller, and I attach copies of the Official Reports of the
relevant meetings (16 February and 6 March 2000).  We recognise that, in the time
available, we have been able only to skim the surface of the subject, but
nevertheless hope that you will find this response of some assistance.

Principal issues arising from the evidence

The main points arising from the evidence we have taken are as follows.

Mr Goldberg, speaking on behalf of the Campaign for Freedom of Information saw
the proposal for enforceable legal rights of access to certain information as a
“tremendous leap forward” (col 806).  Both he and Professor Miller agreed that the
Executive proposals compared favourably with those south of the border.  They
welcomed, in particular, the proposal that those wishing to withhold information are
to be required to show that they would suffer “substantial prejudice” (rather than
merely “prejudice”) and the proposal that the Scottish information commissioner is to
have power to order release of information (rather than merely recommend such
release) (cols 791-2 and 906).

We learned that cross-border public bodies, such as the Forestry Commission, will
be subject to the UK FOI regime. Your officials explained the difficulties that would
arise if bodies operating in Scotland as well as elsewhere in the UK were subject to
different regimes for different aspects of their work (col 799).

According to Professor Miller, the European Convention on Human Rights (ECHR) –
particularly article 8 (right to privacy) and article 6 (right to a fair trial) – was likely to
be more significant in practice than the terms of the Executive legislation in shaping
the rights that people enjoy in future. (cols 904 and 899).  In cases where
Convention rights could be invoked, there was already a “test of proportionality”
established by ECHR case law, and it was this that the courts would be principally
guided by in applying FOI law, rather than the nature of the exemption laid down in
national legislation (col 901).

On a related point, Mr Goldberg drew the Committee’s attention to ongoing work in
the Council of Europe, which might lead to a formal international treaty.  This too was
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likely to be as significant as the Executive’s forthcoming Bill in determining how any
FOI regime in Scotland worked in practice (col 806).

Your officials explained that the term “public interest” would not be defined in the
forthcoming legislation but that guidance would be given to public bodies to help
them decide on the factors or criteria to be taken into account in deciding whether
disclosure of information was in the public interest.  However, we also understand
that your intention is to include a “purpose provision” in the Bill that would provide
some statutory basis for assessing “public interest” (cols 801-3).  Mr Goldberg
sympathised with the approach of incorporating a specific public interest test in
guidelines and outlined four main grounds that might be considered for disclosure
(cols 808-9).  He also suggested that consideration be given to a means of giving a
Freedom of Information Act some special status in relation to other statutes (col
807).

One issue which particularly concerned the Committee was how the Lord Advocate,
in his role as Crown prosecutor in Scotland, would be affected by the new regime.
The Crown Office witness explained that the Lord Advocate does not give reasons
for specific decisions, although on occasions had stated the kinds of reasons that
informed decisions, and invited suggestions about reconciling the competing needs
of the victim, accused and the public interest (cols 794-5).  Mr Goldberg said that
there should be a presumption that reasons are given for decisions about disclosure
of information. He also pointed out that timing was important; as with matters of
commercial confidentiality, if sufficient time had passed there would no longer be a
risk of substantial prejudice (col 809).  Professor Miller also anticipated that the
Crown Office would require to provide more information in future, and suggested
that, where a decision by the Lord Advocate was challenged in the courts, the
outcome was likely to be determined by the application of article 8 of the Convention.
(col 903).

For Professor Miller, monitoring the implementation of the FOI regime was crucial,
and he suggested that a human rights commission might play such a role (col 902).
He anticipated a lot of litigation in the early years of the new regime (col 910).  Mr
Goldberg saw effective implementation of the law as the crucial element in the
proposals; the real test would be whether a culture of openness developed within the
public sector (col 810).

Preliminary view of the Committee

The Committee is generally welcomes the consultation paper and notes, in
particular, that the Executive’s proposals are distinctive from and in some respects
further reaching than those in the UK Bill.

We welcome the Executive’s commitment to fostering a culture of openness in the
public sector.  We believe that this is vital to the success in practice of any
legislation, and that it must be adequately resourced, if the intentions behind the
proposed legislation are to be realised and if the rights it will provide are to be
accessible and relevant to the Scottish people.
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We believe that some mechanism will be needed to ensure that victims of crime
have access to information about the criteria used by the Lord Advocate in making
prosecution decisions.

Although we realise that the Executive cannot introduce any Bill in the Parliament
until satisfied that it is compatible with the Convention, we think there is a particular
need to consider how the provision made by a Freedom of Information Act fits with
the terms of the Convention itself if the provisions of the Act are not to be set aside in
practice by the courts in favour of direct appeal to Convention rights.  We believe this
issue will require careful consideration during the passage of the Bill in order to
ensure that the resulting legislation can be upheld in practice and that the number of
legal challenges to it is kept to a minimum.

Finally, we have some concerns about the impact in practice of having different
rights of access to information in relation to devolved and reserved matters.  This is a
distinction that the public are likely to find difficult to understand, and it will be
important to avoid any suggestion that information is being categorised as reserved
simply in order to make access to it more difficult to obtain.

I hope that you find these early indications of the Committee’s thinking of assistance.
We look forward to considering the draft Bill in due course.


