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Health and Community Care Committee

28th Meeting, 2002

Wednesday 6 November 2002

The Committee will meet at 9.30 am in Committee Room 2, Committee
Chambers, George IV Bridge, Edinburgh.

1. Item in private: The Committee will consider whether to take item 5 in private.

2. Mental Health (Scotland) Bill: The Committee will take evidence from—

Eddie Follan, Children in Scotland

Kay Tisdall, Children in Scotland

Sarah Carpenter, Childline Scotland

Sheriff Robert Dickson, Sheriffs’ Association

Sheriff Richard Scott, Sheriffs’ Association

Malcolm Chisholm, Minister for Health and Community Care

James Brown, Head of Public Health Division, Scottish Executive

Colin McKay, Head of Mental Health Bill Team

3. Subordinate Legislation: The Committee will consider the following affirmative
instruments—

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish Poisoning)
(West Coast) (No.13) (Scotland) Order 2002, (SSI 2002/465)

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish Poisoning)
(West Coast) (No.14) (Scotland) Order 2002, (SSI 2002/482)

4. Budget Process 2003-04: The Committee will take evidence from—

Malcolm Chisholm MSP, Minister for Health and Community Care

John Aldridge, Director of Performance Management and Finance

David Palmer, Deputy Director of Performance Management and Finance

Roddy Angus, Health Expenditure Branch, Scottish Executive

5. Hepatitis C: The Committee will receive a briefing from Malcolm Chisholm MSP,
Minister for Health and Community Care, on the Interim Report of the Expert
Group on Compensation for NHS Injury.
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HEALTH AND COMMUNITY CARE COMMITTEE OF THE
SCOTTISH PARLIAMENT

SUBMISSION BY THE SHERIFFS’ ASSOCIATION ON THE
MENTAL HEALTH (SCOTLAND) BILL

1. On behalf of the Sheriffs’ Association, Sheriffs Scott and Dickson thank the
Health and Community Care Committee for the invitation extended to them to
give evidence in connection with the Mental Health (Scotland) Bill. Sheriff Scott
is the President of the Sheriffs’ Association and Sheriff Dickson is the
Association’s nominee on the Scottish Executive’s Mental Health Legislation
Reference Group.

2. The only matter on which the Association wish to give evidence is the
provision in the Bill for the creation of a Mental Health Tribunal for Scotland.

3. The relevant provisions are contained in Part 3 of the Bill. The proposed
Tribunal is to act as the body which will authorise compulsory treatment orders
and deal with appeals against and reviews of compulsory treatment orders,
short-term detention, compulsion orders and other mental health disposals
affecting mentally disordered offenders. The intention is that the Tribunal
should substantially replace the role of the sheriff in mental health legislation.

4. The proposal is based on recommendations chapter 9 of the Millan
Committee. The Committee reviewed the work of the sheriff courts under
existing mental health law and examined the English system of Mental Health
Review Tribunals. After some consultation the Committee came to the
conclusion that the options which were most likely to meet their criteria were
either a new specialist tribunal or the sheriff sitting with two assessors.

5. The Association’s view is that neither of these options should be adopted. On
the contrary, the appropriate forum for the authorisation of compulsory
treatment orders and the various appeals should be a court of law.

6. In reaching their conclusion, the Millan Committee appears to have been
influenced by a number of considerations. They desiderated a multi-
disciplinary approach, accompanied by  procedures that were informal,
affording opportunities for “discussion”, that were non-intimidating, and were
participative rather than adversarial.  They also attached importance to
periodic review, legal representation, training and what they saw as the
advantages of holding hearings in hospital.

7. Millan also acknowledged that under such procedures the tribunal would be
more like a case conference than a judicial hearing and might lead to a
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paternalistic approach, with less emphasis on civil rights. They noted that the
English tribunals suffered considerable organisational pressures and delays, “a
long-standing and serious problem”.

8. Millan rightly sought to identify the issue as to choice of forum. The issue, as
they saw it, was whether the role of the forum should change, from simply
considering whether the statutory grounds for detention have been met, to a
broader consideration of whether particular compulsory powers are
appropriate. In the latter instance, they suggested, the balance is shifted from
a body with expertise is mainly in the application of the law, to one with some
expertise in issues of mental care.

9. In this connection, it is important to appreciate what the making of compulsory
treatment orders means. It means that the liberty of the individual is restricted.
The lawful detention of persons of unsound mind is one of the few limitations
of the right to liberty guaranteed by article 5 of the European Convention on
Human Rights. The primary issue is whether the law allows the liberty of the
individual to be restricted. The issue of what treatment is appropriate is
necessarily a secondary consideration. Prima facie, the appropriate forum for
decisions that the liberty of the individual be restricted is a court of law.

10. Applications for compulsory treatment orders can only be granted if the
conditions set out in section 53(5) of the Bill are met. It is only if these
conditions are met that the Tribunal can go on to the ancillary exercise
question of what forms of treatment to authorise. This is a very similar exercise
to that which the court currently carries out in applications for community care
orders.

11. There is nothing very complicated or difficult to understand about the
conditions set out in section 53(5). The courts deal with very similar questions
under existing legislation. Their decisions are based on the evidence before
them. Courts are well used to evaluating evidence. Often the subject matter of
any case necessitates that there be expert evidence. The courts are well used
to evaluating expert evidence. If experts differ, the differences in their views
are explored in questioning in order that the true facts of the case can be
clarified.

12. Sheriffs do not have “policy guidelines”. Sheriffs apply the law, as set out in
legislation and in authoritative decisions of higher courts. Each case is decided
on its own merits, in accordance with law and on the facts of the particular
case. Where there is a dispute about the facts, the facts of each case must be
decided solely on the evidence in the case.

13. Anyone appearing before a sheriff is guaranteed a "fair and public hearing ...
before an independent and impartial tribunal established by law" (Article 6 of
the European Convention on Human Rights). The principle of judicial
independence is a corollary of the constitutional guarantee of fairness,
independence and impartiality.

14. The constitutional guarantee of fairness, independence and impartiality of
courts is supported by the rule that the court must not proceed on personal or
private knowledge of matters in issue. The litigant must be confident that his
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case is being decided on the evidence of witnesses whom he himself has seen
and heard in open court, not by “experts” relying on their private opinions or
prejudices, or on undisclosed policy.

15. In a court, the litigant can be confident that his case is being decided on the
evidence in the case, and on the evidence of witnesses that he has seen and
heard in open court. In the case of a tribunal, however, especially if it is
conceived as being a body with expertise, e.g. in mental care, there is a risk
that the litigant will think that his case is being decided by “experts” relying on
their own opinions or prejudices, or on an undisclosed policy, rather than on
opinions and evidence openly stated and capable of being tested in cross-
examination or other questioning.

16. Taking away a person’s liberty, against their will, is necessarily an adversarial
matter. It has to be legally justified by whoever proposes it. It should not be
done behind closed doors, in round-table discussion, with the person whose
liberty is to be taken away being encouraged to participate.

17. The Scottish Parliament has already decided that the sheriff court is the
appropriate forum for deciding questions under Part 5 of the Adults with
Incapacity (Scotland) Act 2000.

18. In Annex 7 to the Millan report, a summary of research into the operation of
section 18 of the 1984 Act, it is stated that “patients interviewed for this study
preferred cases to be heard in courts as they were perceived to be
independent”. In their written evidence to the Health and Community Care
Committee, the Highland Users Group express “some worry about how the
people who make up tribunals will stay independent and able to challenge
professional’ decisions”.

19. The Committee will also have read the written submission by Professor David
Owens, in which he compares the English and Scottish systems, having had
extensive experience of both. His view is that “the present Scottish system is a
better guardian of patients’ rights and good practice than the Tribunal system”.
He also says that many of his colleagues in England have come to view that
the Scottish system as one to which they should be aspiring.

20. In the 1980s, not long after the Mental Health Review Tribunal was set up in
England and Wales, legislation was enacted in Sweden, the effect of which
was that the question of compulsory care had to be decided by a court of law,
the county administrative court. The courts there must consider not only
whether compulsory care is necessary but also whether there is any other form
of support and treatment which can suffice. Prior to the change, compulsory
care orders were made by medical practitioners. No judicial proceeding were
involved unless the practitioners’ order was contested. In such cases, appeals
were considered by special committees with judicially experienced chairmen.

21. It is right that patients should be given every opportunity to object to what is
proposed, and that they should be given such assistance by way of free legal
representation as they require to do so. A tribunal is not, per se, in a better
position to offer these facilities than a court of law. “Periodic review” can be
carried out as readily in a court of law as before a tribunal. The legal test for
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the extension of a deprivation of liberty is the same as that for permitting it in
the first place.

22. For these reasons, the Association is firmly of the view that these matters, the
making of compulsory treatment orders etc, should be entrusted to the local
sheriff court, a court of law with which everyone in Scotland is familiar, rather
than a specially created Tribunal.

23. Quite apart from these objections to the principle of the Tribunal, the
Association has grave doubts as to whether in practical terms the proposed
Tribunal will be able to achieve its objects. We fear that the English experience
may be replicated.  On any view, the Tribunal will be expensive and more
expensive than the court, which is, of course, already there.

24. It is understood that the cost of dealing with the applications and appeals that
come before the sheriff court at the moment is £231 per case, whereas the
cost of dealing with the matters that would go to the proposed Tribunal is
estimated at £831 per case (359%). Under the proposed Tribunal system,
legal aid cost are estimated to exceed £1.2 million, five or six times as much
as the cost of legal aid under the existing sheriff court system. If the Bill
becomes law, there will be a much higher demand for psychiatrist and mental
health officer time than there is at present.

25. Under the proposed Tribunal system, there would be considerable
administrative problems, particularly in getting tribunals set up within the short
time scales necessary and in making arrangements for continued or adjourned
hearings in various locations. As Millan pointed out, “Sheriff courts are
universally available and can accommodate hearings at short notice”.

26. The Millan Committee, though recommending that there should be a Tribunal
system, warned that “the new system must be adequately funded, so that
there would be no question of the problems which have arisen in England
because of lack of resources arising here.”

27. The Health and Community Care Committee will be aware that the Royal
College of Psychiatrists (Scottish Division) have stated, in their submission,
that substantial additional manpower will be required and that they are “unclear
exactly where the space or funding will come from for the tribunals”.

28. It is seems more than likely that if a Tribunal system were set up the delays in
dealing with applications and appeals would be considerable.

29. For these reasons, also, we would invite the Health and Community Care
Committee to consider whether the policy of the Bill can be achieved without
the creation of the proposed Tribunal.

In The Name Of The Association
Richard J D Scott

President

30 October, 2002



HC/02/28/3

Health and Community Care Committee

Meeting 6 November 2002

Budget 2003-04: Stage 2 Scrutiny

Introduction

1. The purpose of Stage 2 scrutiny of the budget is for the Committee to report to
the Finance Committee with comments on the relevant sections of the draft
budget. The Committee’s conclusions and recommendations arising from Stage
1; attached (annex 1).

2. The Finance Committee has suggested that subject committees should prioritise
four areas at Stage 2.

Review of  Executive response to Stage 1 report
3. A copy of the Executive’s response to the Committee’s comments and the

Finance Committee’s adviser’s report (annex 2 and annex 3) raise a number of
issues the Committee may  wish to pursue.

End  Year Flexibilty (EYF) Allocations
4. The reallocation of resources through EYF for 2002-03 is attached. Committee’s

are asked to comment on the implications for their subject areas and to comment
on the Executive’s priorities for this expenditure. The main area for health shows
£18.9m for the purchase of HCI.

Impact on changes in draft budget
5. It is suggested that Committees may wish to concentrate on the changes in

information provided in September from the Annual Expenditure Report, whether
they are consistent with the Executive’s priorities and whether these reflect the
Committee’s recommendations for additional expenditure made in Stage 1.

Spending review 2002
6. The Executive’s plans for provisional allocations for level 1 or level 2 for years

2004-05 and 2005-06 should be scrutinised regarding priorities and whether the
allocations reflect the Committees’ recommendations.

Health and Community Care Budget

7. The papers for this agenda item include a SPICe briefing paper (annex 4).

8. The Minister for Health and Community Care  is attending to answer questions on
the Health Budget.

Key Issues

9. There are a number of issues arising from the information presented to the
Committee which members may wish to raise with the Minister, including:
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• the lack of transparency in health spending and the need for the annual publication
of spending on programmes;

• the need for the Executive to publish its provision for spending on each care
programme, the collation of Health Board allocations and the publication of the
Scottish aggregate spending levels for comparison.

• the need for the Executive to distinguish baseline expenditure from new
expenditure, and listing the new spending proposals and their expected outputs, as
agreed by the Finance Minister in 2000

• progress by the Executive in identifying unmet need in relation to Arbuthnott and the
allocation of monies to address health inequalities

• the inconsistencies in the approach adopted by the Minister towards the funding of
chronic pain services and neurological services

Jennifer Smart
Clerk



Annex 1

Committee’s Stage 1 Conclusions and Recommendations

1. The planned sustained increase in health care spending, for example, with
spending in some areas set to double within ten years in an attempt to catch up
with the health care systems in a number of other countries, highlights the issue
of the returns at the margin to increased spending.  As the level of spending in an
area increases it will generally be the case that any given additional expenditure
generates lower and lower returns in terms of health improvement.  There is a
question as to whether or not more might be achieved in terms of health
improvement by investing resources outside of the health care system.  It is
appropriate to ask what evidence there is regarding the return to further health
care investment.  It is reasonable to question whether greater progress might be
made in terms of addressing health inequalities by developing spending
programmes outwith the NHS. Alternatively, it is also worth questioning whether
increased spending on public health would not achieve greater returns.

2. Given the numerous challenges facing the Health Department identified above
are there adequate plans in place to generate the evidence base upon which to
secure more informed decision making?   Are adequate resources being invested
in the development and refinement of methods so that information on the extent
to which health care spending objectives are met is routinely generated?  In
particular, more information is required on the links between the allocation of
resources and the outcomes achieved using those resources.  Where outcomes
are defined broadly to include not only health gain but also its distribution.

3. There is an important role for the Health and Community Care Committee to play
in ensuring that the Scottish Executive identifies research priorities and devotes
appropriate resources to extending the evidence base, so that in future years
spending plans can be subject to an increasingly informed and wider debate.

Summary of recommendations

4. The Committee recommends to the Executive that all health boards provide
detail on how their allocations are accounted for and that the information
be publicly available.

5. The Committee recommends that the Executive take steps to gather
evidence to enable the contributions to improving health by spending in
different areas to be systematically compared. The Committee seeks an
indication from the Executive as to the timescale over which progress
could be anticipated.

6. The Committee while welcoming the Ministers commitment recommends
that the Minister clarify the mechanisms he intends to use to involve the
public in both local and national decision-making.  The Committee also has
concerns that although consultation takes place there is no commitment, at
either local or national level, to implement matters raised during the
consultation process.
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7. That the Executive should set minimum standards so as to address
postcode issues in the provision of care and provide equality of access to
services.

8. The Committee recommends that the Arbuthnott formula be revisited,
specifically in relation to the link between increased spending and targeted
reductions in inequalities. The Committee is not convinced that the
resource allocation formula provides the appropriate localisation of
Arbuthnott principles for NHS Boards to address inequality at a local level.

9. The Committee recommends that the Executive provide details all PFI
contracts.

10. Given that NHS price inflation tends to be more rapid than in the rest of the
economy, the Committee recommends that it might be more informative if
the report were also to indicate the rate of increased spending taking
account of the higher rate of health service inflation.

11. In order to be able to scrutinise the budget effectively and to allow for
informed public debate of local priorities the Committee believes that NHS
Boards require to give much more information on spending. The Committee
recommends that the Executive explore making such information available
on its web-site.

12. The Committee recommends that money be allocated from the new
resources to provide comprehensive chronic pain services throughout
Scotland.

13. The Committee recommends that money be allocated from the new
resources to provide improved neurological services and to increase the
number of neurologists and neurological nurses in Scotland.
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Executive Response

Minister for Health & Community Care
Malcolm Chisholm MSP

Mrs Margaret Smith
Convenor
Health and Community Care Committee
Committee Chambers
The Scottish Parliament
Edinburgh
EH99 1SP

St Andrew’s House
Regent Road
Edinburgh EH1 3DG

Telephone: 0131-556 8400
scottish.ministers@scotland.gsi.gov.uk
http://www.scotland.gov.uk

  19 September 2002

_____ _

BUDGET PROCESS 2003-04: REPORT BY THE HEALTH AND COMMUNITY
CARE COMMITTEE

During the debate on stage 1 of the 2003-04 budget process on 27 June, the Deputy
Minister for Finance and Public Services indicated that he had asked Ministers to
respond to individual subject Committees’ reports. I attach an annex which responds
to the main recommendations contained in the report by the Health and Community
Care Committee to the Finance Committee on stage 1 of the Budget process 2003-
04.

MALCOLM CHISHOLM
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Recommendation

The Committee recommends to the Executive that all health boards provide detail on
how their allocations are accounted for and that the information be publicly available.

Response

NHS Boards and Trusts produce annual accounts which provide information on how
allocations have been spent.  They are produced in accordance with generally
accepted accounting principles and are subject to audit.  The accounts are
presented to parliament and are publicly available. The format and content of the
annual accounts is continually reviewed to ensure that they meet current accounting
requirements alongside the presentational format required for resource accounting.
In addition the Executive expects Health Boards and NHS Trusts to ensure that they
explain clearly in their Annual Reports how the resources they have been allocated
are used.

In addition the NHS produces annually a further analysis of its costs in the “Scottish
Health Service Cost book” again this document is publicly available, through the ISD
website.  The format and content of the cost book is currently being reviewed, the
aim being to ensure that it provides information which is meaningful and useful to
both the NHS and the general public.

Recommendation

The Committee recommends that the Executive take steps to gather evidence to
enable the contributions to improving health by spending in different areas to be
systematically compared. The Committee seeks an indication from the Executive as
to the timescale over which progress could be anticipated.

Response

The Executive is committed to improving the evidence base on which policies are
based, and this approach is being applied across all areas of policy. Within the
Health Department this approach is reflected in a number of ways. First, the
Department carries out programmes of research to improve the evidence base. For
example, research has been commissioned into policies on community care, drugs
misuse, NHS24, and the health demonstration projects. The Chief Scientist's Office
also supports a wide-ranging research programme through the award of grants for
specific projects and through the provision of core funding for a number of health-
related research units. Second, a range of other organisations including, for
example, the Health Technology Board for Scotland, the Public Health Institute of
Scotland, and the Clinical Standards Boards for Scotland, also play an important role
in providing better evidence to support the development and implementation of
policies for improving Scotland's health. Third, increasing emphasis has been placed
in recent years on the need to develop better measures of the outputs and outcomes
of policies. An example of this is the extensive amount of information that the
Department has now published in a series of Clinical Outcome Reports - the 9th

report in this series was published on 16th July.  Developing a more evidence-based
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approach to health policies has, therefore, been a central feature of the Department’s
work in recent years.

While we recognise the importance of assessing and comparing the contributions of
different policies to improving health, some of the difficulties involved in making such
comparisons should be recognised.

• Improvements in health over time are influenced by health promotion and
prevention policies, and by the wide range of diagnostic and treatment services
provided in the NHS. But they are, of course, also influenced by changes in
socio-economic circumstances and by changes in lifestyle and environmental
factors. Separating out the contribution of these different factors to improvements
in health is not straightforward, and it can be difficult to identify the specific
contribution of individual policies.  This problem is off course not unique to
Scotland and is replicated throughout the world

• A related issue is that there can be long time intervals between policies which are
intended to improve health and the resulting changes in health status. For
example, it may be many years before health improvement policies that are
aimed at children and younger adults will be reflected in changes in the incidence
of major diseases such as respiratory disease, cancer and coronary heart
disease. Inevitably, these lengthy time intervals make it much more difficult to set
up programmes of research to establish clear links between specific policies and
health outcomes. Obviously, the research can try to focus on shorter term links
between policies and intermediate indicators or proxies such as changes in
lifestyle. Nevertheless, difficulties remain in identifying the health benefits of
different interventions.

• Another point worth noting is that the health status of the population has many
different dimensions to it. Comparisons of health status between different
population groups often focus on mortality rates or life expectancy. These are
useful and important measures, but the quality of life is clearly also of great
importance though it is more difficult to measure because it may encompass a
very wide range of mental and physical aspects. This creates difficulties in
comparing the health gain between different policies within health as well
between health are other policy areas. At present, there is no readily accepted
method of comparing the health gains from a policy aimed at, say, improving
community mental health services with a policy aimed at improving cancer
services.

None of this is to suggest that we should not seek to improve the evidence base that
will allow better and more informed judgements to be made about how best to use
resources to improve Scotland’s health. Improving the evidence base through
appraising and evaluating policies, developing better information about outputs and
outcomes, and increasing our understanding of the links between socio-economic
circumstances, lifestyle factors and health status, are all key aims of the Health
Department.  Over time these developments will contribute to progress in making
more systematic comparisons of the contribution of spending in different areas.
However, it is not possible to establish a simple timescale over which progress can
be achieved.
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In addition to the above, the Public Health Institute of Scotland (PHIS) was
established in January 2001 following the review of the public health function.  Two
of the main functions of the PHIS are to develop the public health information base
and to develop the public health evidence base.  In March 2001 profiles of every
parliamentary constituency were published which highlighted the range of factors
influencing health.  The PHIS also led a consultation exercise on the contribution of
health promotion to health improvement and has produced a report on autism to
provide information to NHS Boards and Trusts about the state of knowledge about
the cause, nature and extent of this syndrome and the levels of current service
provision. The report provides guidance on how services can better meet the needs
of sufferers, recommendations on standards and monitoring of quality of services
and what further training and research is required.

The PHIS is currently involved in ongoing discussions with COSLA, consumer
interests, health promotion and public health specialists aimed at improving
partnership working, developing NHS Boards and LHCCs as public health
organisations; co-ordinating a network comprising the Executive, Commission
for Racial Equality and NHS organisations to support the development of
strategies and programmes for improving health targeted on ethnic
communities; and undertaking, in collaboration with ASH and HEBS, a pilot
analysis of Scottish Health Survey and census data to estimate smoking
prevalence.

Recommendation

The Committee while welcoming the Ministers commitment recommends that the
Minister clarify the mechanisms he intends to use to involve the public in both local
and national decision-making. The Committee also has concerns that although
consultation takes place there is no commitment, at either local or national level, to
implement matters raised during the consultation process.

Response

There are two main processes for consulting on local and national decision making.
The first process covers local and national consultation on proposals for service
change.

Both Our National Health: A Plan for action a plan for change and Patient Focus and
Public Involvement, which was published last December, stress the importance of
listening, understanding and acting on the views of local communities, patients and
carers.  We would therefore expect NHSScotland at national or local level to
demonstrate in its response to a consultation exercise that it had understood and
acted upon the expressed views of those consulted and, where it was not possible to
implement them, had provided a full explanation for of the reasons for not doing so.

Draft interim guidance on Consultation and Public Involvement in Service Change
has recently been issued to NHSScotland for consultation - the guidance is available
in SPICe (Bib No: 21063).  The Health Department has indicated that while this
guidance is in draft interim form, NHS bodies are expected to adopt its principles
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immediately and ensure that they are followed.  The guidance will be reviewed in
light of comments arising through the consultation process, and to reflect the new
public involvement structures in NHSScotland, on which the Department will shortly
be consulting.

In addition, the Department has launched a toolkit for helping NHSScotland bodies to
develop methods of involving patients and the public.  This toolkit, Building Strong
Foundations: Involving People in the NHS, was launched by the Minister at a
national conference in May.

The Committee will wish to note that the draft interim guidance makes it clear that
NHS bodies must ensure that they give genuine consideration to concerns raised.
While a consultation document may indicate a preferred option, it should also be
clear that all responses to the consultation will be considered, and that genuine
consideration will be given to alternative suggestions put forward.  However, of
course, not every comment received during consultation can be implemented.

Proposals for major service change, including closure of existing premises, require
Ministerial approval.  As well as demonstrating that there has been appropriate and
adequate public involvement in developing proposals, NHS Boards are required to
submit their final proposals and a report on the outcome of consultation to the
Minister for final approval.  The Minister may require further consultation where he
feels public involvement has been inadequate.

In respect of national decision-making, the Health Department seeks to follow the
principles of open and honest consultation and involvement.

The second process is the Executive’s procedures for consulting on proposed expenditure
plans.  In March of the year before the financial year to come, e.g. March 2002 in the case of
consulting on the Budget for 2003-04, the Executive published the Annual Expenditure
Report.  This document forms stage1 of the consultation process and is an opportunity for
Parliament and the Scottish people to comment on the Executive’s spending strategy for the
following year and on future spending priorities.  Parliamentary Committees have the
opportunity to take evidence from the Executive and outside bodies in order to inform their
consideration of the proposals.  In addition the Executive holds a number of “roadshows”
across Scotland which gives individuals the opportunity to find out and question how the
proposals will affect their local area.

Recommendation

That the Executive should set minimum standards so as to address postcode issues
in the provision of care and provide equality of access to services.

Response

It is not possible to totally eliminate differences between the pattern of treatment in
different areas of Scotland.  Indeed it can be desirable for such differences to exist
when local needs and circumstances dictate it.  Nevertheless, the Executive agrees
it is right for the standards of care that patients should be able to expect to be
established.  That is the role of the Clinical Standards Board for Scotland, which
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bases the standards it sets on clinical and other evidence. The Executive should not
second guess those standards.  NHS Boards should ensure that drugs or treatments
are made available to meet clinical need.  Any substantial non adherence to this
advice is followed up through the performance management arrangements.

Recommendation

The Committee recommends that the Arbuthnott formula be revisited, specifically in
relation to the link between increased spending and targeted reductions in
inequalities. The Committee is not convinced that the resource allocation formula
provides the appropriate localisation of Arbuthnott principles for NHS Boards to
address inequality at a local level.

Response

A resource allocation formula such as Arbuthnott has a very important but a quite
specific and limited purpose - namely, to ensure that the overall allocation of
resources between different Health Board areas reflects the relative healthcare
needs of the population living in each area. We should not expect a resource
allocation formula to achieve results that it was not intended to achieve. In particular,
the Arbuthnott formula was not intended to provide a mechanism that could also be
used to address issues of health inequalities at a more localised level within Health
Board areas (though in practice a number of Health Boards have used the
Arbuthnott formula to help inform their analysis of the distribution of resources at sub
Health Board level.) Arbuthnott is essentially about ensuring that the share of
resources given to each Health Board broadly reflects the relative healthcare needs
of the population. It is then for Boards to determine how best to use these resources
to address these needs - in line with overall priorities set out by Ministers.

In considering the issue of inequalities at a local level, it should be borne in mind that
the Arbuthnott formula is based on information about the characteristics and needs
of population living within geographical areas - typically, postcode sectors. While this
information provides a very useful basis for determining the allocation of resources at
a broad geographical level between Health Board areas, it needs to be used with
care when implementing policies for addressing inequalities in health at a more local
level. The population living in many postcode sectors will often be from a range of
socio-economic backgrounds. For example, a significant proportion of the population
living in a relatively deprived postcode sector may in fact be quite affluent.
Conversely postcode sectors which are classified as relatively affluent overall, may
still contain significant numbers of relatively deprived individuals. Care is therefore
required in developing policies for addressing inequalities at a localised level.
Targeting these policies only on the most deprived local areas could overlook
significant numbers of deprived individuals who live in areas that are classified as
more affluent.

Health Boards need to determine how best to address inequalities at a more local
level. This involves developing and using more detailed information about patterns of
inequality, based on knowledge about local circumstances.  The Executive’s
Performance Assessment Framework will assess how NHS systems are progressing
in tackling inequalities.
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Recommendation

The Committee recommends that the Executive provide details all PFI contracts.

Response

The Scottish Executive Health Department has issued guidance (HDL(2002)49) to
NHS Boards and Trusts in the following terms:

‘The Scottish Executive, NHS Boards and NHS Trusts, in common with other public
bodies, takes the view that private sector organisations contracting with them should
have the right to exclude or delete text from documents if the publication of that text
would put their interests at risk or allow competitors access to commercially sensitive
information.  There may also be circumstances where publication would prejudice
the purchaser’s legitimate commercial interests, in which case the harm risked by
publication would have to be weighed against the public interest in disclosure.
However, subject to these considerations, and subject to other legitimate reasons for
withholding information as set out in the Code of Practice on Openness in the NHS
in Scotland, the remainder of a contract should be made publicly available on
request.’

In future, the Annual Expenditure Report will include details of payments made and
to be made by NHS Boards and Trusts for signed PPP/PFI contracts.

Recommendation

Given that NHS price inflation tends to be more rapid than in the rest of the
economy, the Committee recommends that it might be more informative if the report
were also to indicate the rate of increased spending taking account of the higher rate
of health service inflation.

Response

The Annual Expenditure Report deals mainly with future expenditure and the Health
Department has no real basis for projecting forward movements in health service
inflation.  Therefore the Department may show past Scottish health spending
adjusted for health service inflation in appropriate circumstances, but it is unable to
adjust future spending plans accurately in this way.

The Department therefore believes that we should continue to show trends in
expenditure based on general inflation but adjust for health service inflation when
specifically looking at past trends in the relationship between activity, resources and
efficiency.  Use of the GDP deflator also ensures that the Health Budget is presented
on the same basis as the rest of the Scottish Executive’s Budgets and other UK
Departments expenditure plans.

Recommendation

In order to be able to scrutinise the budget effectively and to allow for informed public
debate of local priorities the Committee believes that NHS Boards require to give
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much more information on spending. The Committee recommends that the
Executive explore making such information available on its web-site.

Response

We provided additional information on expenditure by care programme in the last
Annual Expenditure Report, which is already available on the Scottish Executive
website.  In addition the NHS produces annually a further analysis of its costs in the
“Scottish Health Service Cost book” again this document is publicly available,
through the ISD website.

Recommendation

The Committee recommends that money be allocated from the new resources to
provide comprehensive chronic pain services throughout Scotland.

Response

The Committee has recommended ringfencing to specific healthcare services parts
of the general financial allocation to NHS Boards.  The Executive has carefully
weighed the arguments for and against ringfencing funding for specific services.  It
believes that permanent ringfencing of the total funds for some services is difficult to
justify since it would imply a different funding regime and therefore a different
approach to ringfenced and non-ringfenced clinical services across Scotland.  The
Executive does not believe that this would benefit users of NHS services in general.
If all services had their funding ringfenced, local discretion and flexibility would be
removed entirely and local circumstances could not be taken into account.  Specific
ringfencing for a limited period of time may be deployed however for a particular key
development, such as the cancer strategy.

The Executive believes that healthcare services will most appropriately reflect the
needs of local populations if NHS Boards are given flexibility, within overall
guidelines and subject for example to CSBS standards and the requirement to
deliver services of appropriate quality, to develop and provide services.  The
Executive will keep the arguments for ringfencing under review, however, and will
reconsider these if necessary.

As regards services in relation to pain management and relief, the Scottish Executive
Health Department supports a number of initiatives designed to help people who
suffer from chronic pain.  For example, the SE provides grant funding to several
voluntary organisations; Pain Association Scotland, the Scottish Partnership Agency
for Palliative and Cancer Care, the British Association of Cancer United Patients and
Breast Cancer Care.

It is for NHS Boards and Trusts to review their provision of chronic pain care and to
respond to demand in a way which best meets patients needs.

Recommendation
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The Committee recommends that money be allocated from the new resources to
provide improved neurological services and to increase the number of neurologists
and neurological nurses in Scotland.

Response

Please see the discussion in relation to ringfencing above.  As regards neurological
services, we accept the need for improvements in access to services.  Several
recent studies such as the Scottish Needs Assessment Programme (SNAP) on
Multiple Sclerosis and the UK-Wide Sudden Death in Epilepsy Clinical Audit have
also pointed to a need for quicker access to neurological services for diagnosis and
treatment.  Progress is being made: since 1997 the number of consultant
neurologists employed by NHSScotland has risen by 28% from 32 (29.7 WTE) to 41
(36.3 WTE) in 2001.  The number of higher specialist training posts in the specialty
of neurology has also risen by 40% in the last 5 years, from 10 in 1996 to 14 in 2001.
The Executive will also be considering whether additional training posts for
neurology should be part of the targeted increase of 375 junior doctors which was
announced for the period to 2004.
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Paper by adviser to the Finance Committee

1. The Minister’s response raises a number of policy and practice issues which

are outwith my competence.   However, it also considers a number of budget

issues which should be of interest to the Committee, and I have concentrated

on these.

2. Recommendations 1 and 2 reflect the continuing frustration of members over

the lack of transparency in health spending.   The Finance Minister is

attempting to strengthen the links between budgets, priorities and

outputs/outcomes whilst the Health Minister points out how difficult this is

(page 2).   The Health Service Costs book is a good source of detailed

information, but there is still a need for the annual publication of spending on

programmes.   This would improve the capacity to scrutinise spending

performance which is raised in the recommendations on pages 1 and 7.

3. The Committee would be assisted if the Executive would publish its provision

for spending on each care programme, and then collate Health Board

allocations and publish the Scottish aggregate spending levels for

comparison.    Only then will the Committee be able to ensure that national

priorities are being met.   The Executive uses such figures annually to provide

spending totals on care programmes for distribution via Arbuthnott, and it

would be a straightforward exercise for Boards to make returns regarding their

decisions.

4. The Minister’s response on page 1 to a request for evidence to enable the

contributions to improving health by spending in different areas to be

systematically compared is to produce a list of examples of applying

evidence-based policy.   This is commendable, but not directly relevant to the

recommendation.   Whilst it is correct to identify problems of inference from

health care on health improvement because of intervening variables, it is

possible to link spending programmes with service outputs and thus map on

systematically the improvements in health care that the additional funding is
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buying.   Committee scrutiny would be strengthened by distinguishing

baseline expenditure from new expenditure, and listing the new spending

proposals with their expected outputs, as agreed with the Finance Minister in

2000.

5. I agree with the comments made by the Minister regarding attempts to apply

Arbuthnott within Boards.   However, the first part of the recommendation has

some merit, as Arbuthnott made clear that there is unmet need,  as poor

households underuse the service and utilisation is the basis of morbidity and

life circumstances weightings.   Arbuthnott is subject to ongoing review,  and

there is a specialist group considering health inequality, so the Committee

should seek an assessment of its progress and of the resource implications of

this work.

6. I agree with the response given regarding NHS price inflation on page 6.

7. The Minister’s responses on your spending proposals on chronic pain and

neurological services are inconsistent.   In the case of chronic pain, he

suggests that the Committee is recommending ring-fencing, and responds

that provision of chronic pain services is a local issue,but on neurological

services, there is a need for improved access, and expanded provision of

specialists.

8. The position in fact is similar in practice.   It is for ministers to determine

national priorities for spending and service development, and for local

agencies to secure their delivery on the basis of local assessment of needs,

as these may vary.   On chronic pain services, therefore, the key question is

does the Minister view the current national provision as  adequate, and if not

what expansion is needed?   Local discretion does not mean national

priorities cannot be targetted.

Professor Arthur Midwinter

20 September 2002
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Budget Briefing for the Health &
Community Care Committee 1 November 2002

SCOTTISH EXECUTIVE SPENDING PLANS:

HEALTH AND COMMUNITY CARE
MURRAY EARLE

This briefing provides an analysis of the health and community care elements of
the Scottish Executive’s spending plans.  The Draft Budget was published on 31
October, following the UK Spending Review in the summer.

1. introduction
The Scottish Executive’s revised spending plans for 2003-04 were published on
31 October.  These include the additional monies coming to Scotland from the UK
Spending Review in July 2002.   The document, Draft Budget 2003-04 contains
spending at levels 1, 2 and 3.
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1. THE SPENDING REVIEW
The 2002 Spending Review revises existing plans for 2003-04 and outlines new
plans for 2004-05 and 2005-06.

The budget of the Scottish Executive Health Department has three level 2 components,
with the bulk being made up by Hospital, Community and Family Health Services.
Table 1 shows the expenditure at sub-programme level and the changes that will occur
between 2002-03 and 2005-06.  These are presented in real terms, with all the figures
at 2001-02 prices.1

Overall the Health budget is planned to increase by 21 per cent in real terms between
2002-03 and 2005-06.  This compares with a real terms increase of over 14 per cent in
the total Scottish budget over the same period.  It means that Health spending will by
2005-06 overtake local authority funding to form the largest component of the Scottish
budget.

Table 1. Broad categories of spend (Level 2) Real Terms

2002-03 2003-04 2004-05 2005-06 Difference 
02/03 to 

05/06 %

£m (plans)

Hospital, Community and Family Health Services 6,568 6,987 7,369 7,832 1,264 19.2
Other Health Services 104 103 105 114 10 9.6
Community Care 22 31 31 30 8 36.4

Total 6,604 7,121 7,505 7,976 1,372 20.8

Proposals for new spending to follow the spending review are set out at pages 61-2 of
the Draft Budget 2003-042

• invest at least £1 billion in buildings and IT

• invest £30m a year to provide additional community places for people leaving
hospital

• spend £125m a year on personal and nursing care for the elderly

• invest at least £36m to modernise and improve GP, dental and other primary care
facilities

In addition on 21 October 2002 the Minister for Health and Community Care
announced that the Mental Illness Specific Grant (MISG) will rise to £20m in 2003-04.
The Minister also announced on 28 October 2002 that expenditure on additional
community places would be increased by £30m over the next 3 years.

Table 2 shows the changes between the 2003-4 figures as recorded in this year’s
spring Annual Expenditure Report (AER)3 and the new spending as announced in the

                                           
1 HM Treasury (2002) GDP Deflators (updated on 28/06/02)
2 This list comprises only those elements with specific amounts attached, i.e. excludes pledges such
as "fund measures to improve the recruitment and retention of NHS frontline staff - allowing increases
in staffing levels" and "develop a wider role for nurses and allied health professionals to get the full
benefit of their skills."
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Draft Budget 2003-04.  It can be seen that the greatest proportionate changes are in
Other Health Services and in Community Care.  However, The Scottish Executive has
pointed out in the AER that:
• Spending in 2002-03 and 2003-04 is less than in last year’s Annual Expenditure Report

due to the transfer of £125m to local authorities for the long term care of elderly people;
• The figure for community care is only for our direct spending. Grant aided community

care spending comes under the local authority portfolio;
• Spending in 2002-03 does not include the additional £86m for health spending flowing

from the Chancellor’s Pre Budget Statement on 27 November 2001

The impact of Resource Accounting

Members should note that the Draft Budget 2003-04 cautions against direct
comparison between the two documents because of Resource Accounting and
Budgeting (RAB). RAB is the new form of budgeting across the UK, and Spending
Review 2002 is the final stage of its introduction.  This means that, in some spending
areas, it is not strictly accurate to compare the 2002-03 and 2003-04 figures in the Draft
Budget with those in the AER (because they are budgeted on a different basis).

2. NEW SPENDING PLANS IN CONTEXT
Table 3 sets the Health Budget (as presented in the Draft Budget 2003-04) in the
context of the total Scottish budget.  The table indicates the changes in the overall
share of the Executive budget for each level 1 budget heading from 2002-03 (the last
year of the old planning period) to 2005-06.  The figures indicate that Health and Local
Government account for nearly two thirds of the total budget and the Health budget
share is planned to increase from 31.5% to 33.2% over the period of the latest
Spending Review.

                                                                                                                                       
3 Scottish Executive (2002) The Scottish Budget 2003-04.

Draft 
AER Budget

Programme 2003-04 2003-04 Difference %

Hospital, Community & Family Health Services 6,862 7,161   299.2 4.36
Other Health Services 148    106      -42.3 -29
Community Care 22      32        9.6 42.9

Total 7,033 7,299   266.5 3.79
(with the MISG included in Community Care spending)

Table 2.  Differences between the AER and the Draft Budget 2003-04

Portfolio
£m % £m % £m % £m %

Justice 742 3.5 773 3.4 807 3.3 832 3.2
Crown ffice and Procurator Fiscal Office 63 0.3 87 0.4 90 0.4 92 0.4
Education and Young People 219 1.0 283 1.2 349 1.4 368 1.4
Tourism, Culture and Sport 199 0.9 209 0.9 235 1.0 254 1.0
Health and Community Care 6,596 31.5 7,292 31.9 7,881 32.6 8,586 33.2
Social Justice 800 3.8 839 3.7 921 3.8 945 3.7
Enterprise, Lifelong Learning & Transport 3,324 15.8 3,606 15.8 3,798 15.7 4,030 15.6
Environment and Rural Development 1,089 5.2 1,140 5.0 1,162 4.8 1,189 4.6
Finance and Public Services 7,532 35.9 8,217 36.0 8,589 35.5 9,076 35.1
Administration 236 1.1 242 1.1 249 1.0 257 1.0
Scottish Parliament and Audit Scotland 150 0.7 137 0.6 88 0.4 88 0.3
Contingency Fund 20 0.1 29 0.1 42 0.2 142 0.5

2002-03 2003-04 2004-05 2005-06

Table 3.  Portfolio share of Total Managed Expenditure (cash terms)
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CHRONOLOGY OF HEALTH SPEND
In the past, the Health and Community Care Committee has expressed concern that
all budget documents (AER, Draft Budget and the Budget itself) are in ‘plans’ terms,
as opposed to recording the actual spend in previous years.  This is done to enable
accurate comparison across the years from the same base assumptions.  However,
it has been argued that members cannot make decisions about future spending
plans without understanding the actual spend of previous years.

For 2000-1 and 2001-02 outturn figures have been estimated by using the budget
documents for these years (published in January each year) plus the revisions
published in Autumn and Spring.  These will not reflect any changes following the
Spring revision for each year and should be taken as indicative4 (e.g. there may be
some degree of under-spend to be added to the next year's budget).  Table 4
presents AER, Draft Budget and Budget figures for the period 2000 to 2004.5  It
should be borne in mind, however, that the most accurate comparison will be to
compare plans with plans or outturn with outturn.6

Members will note that there is a considerable difference between the "Draft Budget
Plans" figures and the "Budget (as passed)".  The main reason for this difference is
that the "Draft Budget Document" figures are based on the Department's
Departmental Expenditure Limit (DEL) and Annually Managed Expenditure (AME).
The Budget as passed figures take account of expenditure and income which is
outwith DEL and AME.  In the case of Health this is the Scottish share of the
National Insurance Contributions income collected by Inland Revenue which
amounts to £575m and which is deducted from the pre-Budget totals.  In 2002-03
there was also a £125m transfer to Local Authorities for long term care of the elderly.

3. issues

                                           
4 Sources: For 2000-01: Scotland’s Budget Documents 2000-01, plus Autumn and Spring Revisions.
For 2001-02: Scotland’s Budget Documents 2001-02, plus Autumn and Spring Revisions. For 2002-
03: The Scottish Budget 2003-04: The Annual Expenditure Report of the Scottish Executive, plus
Scotland’s Budget Documents 2002-03. For 200304: The Annual Expenditure Report, plus Building a
Better Scotland
5 Planned expenditure for 2000-01 was published in Investing in You: the Annual Expenditure Report
of the Scottish Executive.  These figures were, however, not presented in Resource Accounting and
Budgeting terms.
6 No revisions to the 2002-03 plans have yet been published.

Programme

Draft Budget Outturn Draft Budget Outturn Draft Budget

Budget (as (spring Budget (as (spring Budget (as Draft 

Plans passed) revisions) Plans passed) revisions) Plans passed) AER Budget

Hospital, Community &
  Family Health Services 5,176 4,607 4,795 5,990 5,416 5,467 6,556 5,836 6,862 7,161    

Other Health Services 66 64 91 117 115 117 110 129 148 106       

14 14 31 19 19 19 22 22 22 32         

Total 5,256 4,685 4,916 6,126 5,550 5,603 6,688 5,987 7,033 7,299    

Table 4.  Reconciling the Documents (cash or resource terms)

Community Care (incl. MISG)

2001-02 2002-03 2003-042000-01
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• Is it possible to provide figures such that baseline expenditure can be distinguished
from new expenditure?

• Has any progress been made in terms of reporting NHS Board activity and
spending relative to clinical priorities?

• What, if any, work has been done to identify those parts of the health budget that
should benefit from increased resources?

• Should details be given in the draft budget of expenditure on the Scottish Executive
clinical priorities of coronary heart disease, cancer, stroke and mental health?

• Are Members content with the proposals for additional spending (page 2 above)?

• Should figures be given for planned expenditure on, for example, rolling "out NHS
24 across the country" and funding "measures to improve recruitment and retention
of NHS frontline staff"7?

• What explanation can be offered for the 29% decrease in planned expenditure on
’other health services’ between the AER and the Draft Budget (Table 2)?

• What mechanisms are in place to ensure that NHS Boards’ expenditure reflects
Executive priorities?8

• What mechanisms exist to measure the clinical effectiveness of health
expenditure?9

• What mechanisms exist to ensure public involvement in local and national decision-
making on health expenditure?10

• What progress has been made in addressing so-called "postcode issues"?

• Should detail be given in the budget of the contribution made by the private sector
in PPP or PFI projects?

If you have any comments or questions about this Budget Briefing, please contact Murray Earle on
extension 85364 or murray.earle@scottish.parliament.uk.

                                           
7 Draft Budget 2003-04 pp61-2.
8 Health Committee recommendation, March 2002, to which the Minister responded in a letter to the

Convenor, dated 19 September 2002.
9 Ibid.
10 Ibid.
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Budget Briefings are compiled for the benefit of Members of Parliament and their personal staff.
Authors are available to discuss the contents of these papers with Members and their staff but
cannot advise members of the general public.


