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Chambers, George IV Bridge, Edinburgh.

1. Subordinate Legislation: The Committee will consider the following negative
instrument –

The National Health Service (General Medical Services) (Scotland)
Amendment Regulations 2002, (SSI 2002/438)

2. Mental Health (Scotland) Bill: The Committee will take evidence from –

Hilary Patrick – Law Society of Scotland

Adrian Ward – Convenor of the Law Society Mental Health Commitee

   Graham Morgan – Advocacy Project Manager, Highland Users’ Group

Marcia Reid – Highland Users’ Group

Chris Evans –Highland Users’ Group

Adrienne Sinclair Chalmers – Director, Advocacy Safeguards Agency

Tony Rattray – Senior Evaluation Worker, Advocacy Safeguards Agency

Rachel Annand – Scottish Independent Advocacy Alliance

Keith Maloney – Co-ordinator, Consultation & Advocacy Promotion Service

Maggie Keppie – Edinburgh Users’ Forum

Willie Twyman – Edinburgh Users’ Forum

Helen Garner – University of Glasgow

Professor David Owens – Royal Edinburgh Hospital
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SUBMISSION BY

THE LAW SOCIETY OF SCOTLAND

TO THE

HEALTH AND COMMUNITY CARE COMMITTEE

ORAL EVIDENCE SESSION

ON THE

MENTAL HEALTH (SCOTLAND) BILL

(OCTOBER 2002)

The Mental Health and Disability Committee of the Law Society of Scotland (“the MHD Committee”)
welcomes the opportunity of commenting on the Mental Health (Scotland) Bill and has the following
comments to offer.

1. Introduction

The reports of the Committee’s evidence taking to date have been read with interest and the MHD
Committee wishes to place on record its admiration for the thoroughness and tenacity with which the
Committee is carrying out its remit.

The report of the Millan Committee and the Scottish Executive Policy Statement, Renewing Mental Health
Law was welcomed.  In the MHD Committee’s written evidence to the Committee, points of principle
where it was felt the Bill fell short of the expectations raised by those reports were outlined.  This
evidence concentrates on those matters on which the MHD Committee has been asked to give evidence:
advocacy, named persons, advance statements and the rights and protection of patients.

2. Advocacy

The Bill’s recognition of the importance of advocacy is welcomed.  Advocacy is crucially important, both
for patients who may be subject to compulsory measures, and for voluntary patients who may feel under
pressure to stay in hospital or to accept treatment with which they are unhappy.

Such patients may be effectively subject to compulsion, because they know that if they attempt to leave
or refuse treatment they may be made subject to compulsory measures.

While the Millan Committee recommended a ‘right to advocacy’, the Bill proposes a legal duty on health
boards to provide advocacy.  Whilst not denying the legal differences, the MHD Committee believes that it
is more important to ensure that advocacy is available to those who need it and is fully integrated into the
process than to concentrate on these legal distinctions.

Definition of ‘advocacy’

It is understood that advocacy in this context does not involve the giving of ‘advice.  This word should be
removed from the definition.
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It should also be made clear whether the duty to promote advocacy services is intended to apply to both
individual advocacy services and collective advocacy projects, such as patients’ councils and user
groups.

Integration into compulsion procedure

The MHO should be under a legal duty to help the patient access advocacy.  This was accepted in the
Policy Memorandum, but not implemented in the Bill.

It should also be made clear that an advocate can attend the Tribunal, if the patient requests this, in
addition to his/her right to have a legal representative.

Information to staff

Advocates’ rights, for example to have access to the patient, to see documents and to receive
information, need clearly spelling out, as these issues sometimes confusion amongst hospital staff.  It
may be more appropriate for these matters to be clarified in the Code of Practice.

Interception of mail etc

Advocates should be listed as a specific category of people to or from whom the patient can receive or
send mail.  Similarly, the patient should have the right of telephone access to his/her advocate.

3. Named persons

Introduction

The MHD Committee welcomes the introduction of the patient’s right to choose the named person who
can represent him/her, in accordance with the Principles of Participation and Respect for Diversity.

Children and young people

It is regrettable that the same recognition has not been given to the rights of children, who have no right
to choose a named person or to remove an unsuitable one.  A child or young person who has the ability
under the Age of Legal Capacity Act to take medical decisions him/herself should also have the right to
choose his/her named person.

If parents are deciding between themselves who is to act as named person, they should be advised to
take the child’s wishes and feelings into account, in accordance with the Children (Scotland) Act
principles.  A mechanism will need to be introduced to deal with the situation where parents do not agree.

Removing unsuitable named person

There should be a procedure allowing the Tribunal to remove an unsuitable named person on the
application of anyone with an interest.  This could include the patient, a carer, a relative of the patient, a
doctor or MHO or the Mental Welfare Commission.
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Interface with the Adults with Incapacity Act

If a patient has appointed a welfare attorney with powers in relation to health matters under the Adults
with Incapacity Act, s/he should be the named person under the Mental Health Act.  This should be in
preference to the nearest relative, unless the document appointing the attorney makes it clear this was
not intended.

List of nearest relatives

The list is considerably longer than the (long) list in the 1984 Act. Its logic (for example listing in-laws
before aunts and uncles) is not transparent.  It contains errors (for example the divorced/separated
husband/wife of a grandson or niece should not be counted.)  It must be doubted whether relatives at the
end of the list will really have the interest in pursuing these matters.

A solution would be to return to the list of relatives as included in the 1984 Act. If there is no such relative,
the MHO should advise the patient of his/her right to appoint a named person.

4. Advance statements

The MHD Committee welcomes this section of the Bill, which reflects with the Principle of Participation.

The MHD Committee considered whether to recommend that only the Tribunal could authorise the
overruling of an Advance Statement, but decided, on balance, not to recommend this.

One change the MHD Committee recommends would be to require RMOs and Tribunals who overrule
Advance Statements to report the circumstances to the Mental Welfare Commission.  This would not be a
heavy administrative burden, as it is not likely to happen often.  The information received would be
invaluable to enable the Commission to gain understanding of the working of advance statements, and
could be of interest in the wider medical field.

5. New offences

The MHD Committee welcomes the proposed new sexual offences.  Notwithstanding the High Court
decision in the Watt case, it is believed that it is important to spell out the protection which the law should
offer to this specified group.

Pre-existing relationships

It needs to be made clear either in the Bill or in the Code of Practice that the exclusion of pre-existing
relationships does not mean that any abuse or assault by a partner is immune from prosecution.

Need for clarification

The wording used in s215(6)(a) is not clear, and the Executive should be asked to clarify this.
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Omissions

The 1984 Act makes it an offence to give a false statement in connection with the Act.  The MHD
Committee is not aware of any reason why this should be omitted in the current Bill.

Obstruction

The MHD Committee hopes it would be agreed that, if a person obstructing another in performance of
his/her Mental Health Act functions has him/herself some form of mental disorder, it would not be in the
public interest to prosecute.

6. Place of safety orders

The Millan Committee recommended that a police officer removing a person should notify someone living
with him/her within 6 hours.  This provision should be reinstated.

The Millan Committee proposed that there should be a statutory obligation on Health Boards to provide
suitable places of safety.  The Committee received evidence of patchy provision of such places, resulting
in some disturbed people spending nights in police cells.  The MHD Committee regrets that this duty has
not been included in the Bill.

7. Protection of informal patients (s202)

A major concern of the Millan Committee, which the MHD Committee shares, is the position of so-called
‘coerced patients’.  These are patients who are technically in hospital or accepting treatment voluntarily
but who believe that they have, in fact, little choice.  Staff may have told them that if they attempt to leave
or refuse treatment, they will be made subject to mental health act procedures.  To many this may seem
like a threat.

The Millan Committee was anxious to provide practical protection to such patients, and hoped that
measures such as advocacy and information about their rights would help.  The Code of Practice should
give guidance to staff as to the distinction between persuasion and threats.  Hospitals should be asked to
consider the restrictions they impose on voluntary patients, such as restricting the possessions they can
keep with them, the visitors they see, and the use of locked wards.

The new provision contained in the Bill may be of use as a last resort for some patients, but not at the
expense of these more practical measures.

Moreover the MHD Committee is concerned that the new provision could create the impression that a
person who believed s/he was unlawfully detained would have to go to the Tribunal for his/her discharge.
A person who is unlawfully detained, is, of course, legally free to leave.  However the provision may be
helpful if the person is unable to leave in practice, for example because s/he is kept in a locked ward and
has no one to help him/her leave.

The question is somewhat more complicated if the person lacks capacity.  Such patients, even if being
treated under the Adults with Incapacity Act, should not be ‘detained’ under that Act.  If detention is
necessary, Mental Health Act procedures should be used.  The new provision may be useful for clarifying
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this, but equally important is clear guidance under the Codes of Practice for both this legislation and the
Adults with Incapacity Act, making clear when each Act is appropriate.

The MHD Committee recommends that the Bill include amongst its general principles a statement making
it clear that it is unlawful for doctors to detain a person other than in accordance with the provisions of the
Mental Health (Scotland) Act.  This would simply be a statement of the law, but would clarify patients’
rights in this situation.
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ADVOCACY SAFEGUARDS AGENCY

MENTAL HEALTH (SCOTLAND) BILL

HEALTH AND COMMUNITY CARE COMMITTEE

EVIDENCE SESSION WEDNESDAY 30 OCTOBER 2002

1   Introduction

This is a short document in addition to our written evidence which sets out the
main themes of our verbal presentation.

2   Functions of Advocacy Safeguards Agency (ASA)

• assist commissioners to develop independent advocacy
• evaluate independent advocacy organisations
• develop policy and good practice in independent advocacy
• research issues relating to independent advocacy

3   What These Mean in Practice

3.1 What advocacy exists in Scotland?

Yearly Map of independent advocacy

Gaps or shortfalls identified through this mapping process addressed through the
work of our two Development Workers with health and local authority
commissioners.

3.2 Ensuring the independence of advocacy

Six Tests for Independence

1. An advocate must not be in the employment of, or have any ties and loyalties
to, any health and community services received by the person requiring an
advocate

2. An advocacy organisation or group must not be managed by an organisation
that provides or purchases health and community services within the area of the
advocacy organisations or groups operation
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3. Representatives of local health and community purchasers / providers should
not have any voting rights in the management of an advocacy organisation or
group once it has been established (e.g. within three-years)

4. Funding agreements for advocacy organisations and groups must specify the
models of advocacy to be offered, the groups to whom it will be offered, and
general indicators of potential advocacy need. Funders should not stipulate or
control the duration of the any advocacy work, the means of referral, or decisions
as to which individuals should or should not receive advocacy

5. Evaluations of advocacy organisations and groups across Scotland should
also be independent of health and community services

6. When commissioning advocacy, there should be a presumption in favour of
organisations whose sole work is advocacy, or which offer only free advice,
representation and support

(A Right Result?, Henderson and Pochin, 2001)

- ASA Development Workers to work with commissioners to ensure
independence

- ASA evaluation teams to examine organisational independence and good
practice guidelines on matters affecting independence

-  ASA will report to Scottish Executive if commissioners or advocacy
organisations persist in failing to address independence

3.3 Standard of Advocacy work

Policy and good practice role - standards to be developed

Evaluations to cover:
• organisational fitness
• quality of training or induction
• quality of work done
• make sure service users needs are being met

3.4 How will ASA know advocacy is effective?

ASA will seek relevant feedback from:
- Mental Welfare Commission
- Scottish Commission for the Regulation of Care
- service commissioners
- advocacy organisations and groups
- users and carers
- service providers

4.0  Resourcing

- current trends in resourcing
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- is there an argument for ring-fencing?

ASC 23/10/02
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Mental Health Bill

WRITTEN EVIDENCE TO
HEALTH AND COMMUNITY CARE COMMITTEE

30 OCTOBER 2002

1. INTRODUCTION

The Scottish Independent Advocacy Alliance (SIAA) was set up in response to a need identified by
Advocacy organisations and groups throughout the country. Towards the end of the Advocacy 2000
project, it was agreed that an organisation was needed, that was solely devoted to the promotion,
support and development of advocacy in Scotland. Therefore the SIAA provides day-to-day support to
advocacy organisations and groups as well as carrying out training on advocacy and related issues.

The Alliance is therefore pleased to provide a response to the Mental Health Bill in relation to advocacy.
The SIAA represents advocacy organisations and groups throughout Scotland and the views expressed
in this paper are as a result of consultation with our members and build on the work carried out by
Advocacy 2000.

The Alliance is of the strong opinion that that the new legislation is much needed to update mental
health legislation in Scotland and current thinking around issues that affect those with mental ill health
in Scottish society.

Advocacy organisations are, however, concerned that the Bill sometimes forgets the individuals it
affects and concentrates on the way the system operates.  The Alliance feels that a better balance
needs to be found.

The SIAA feels that some of the original 10 principles behind the Bill have not been fully addressed,
such as non discrimination, equality, respect for diversity, reciprocity, informal care, participation,
respect for carers, least restrictive alternative, benefit, child welfare.  The spirit of these principles
should run throughout the whole Bill.  Independent Advocacy has recently been recognised by the
Scottish Executive as a key tool in reducing social exclusion.  If this thinking is to be carried through to
assist those with mental health issues, then it should play an important part in all aspects of the Bill.
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2. DEFINITION OF ADVOCACY

The SIAA feels strongly that the definition of independent advocacy in the Bill is misleading when it
includes the term "advice". An alternative definition would be that "advocacy is a process of
involvement and empowerment, through purely independent representation and support with an aim to
improving the quality of an individual’s life whilst safeguarding their rights". Also there needs to be an
acknowledgement of the equal importance of individual and collective advocacy (This is significant
given that access to collective advocacy groups is becoming more prevalent for people who use mental
health services).

3. RECOGNITION OF ADVOCACY

The SIAA feels that it is important to emphasise the role/importance of advocacy, we feel that a formal
recognition of an advocates’ role within the Bill is vital. The Alliance would like advocates to be included
in the various lists of significant others so that care professionals have a duty to inform a person’s
advocate of a particular development, just as they would do an individual's primary carer, guardian or
named person, e.g. section 39.

4. APROPRIATE FUNDING

The SIAA believe that the appropriate and realistic funding of advocacy organisations is a vital
component of individuals receiving a high quality advocacy input. The Bill should ensure there is a
statutory duty on Health Boards and Trusts to provide funding that is not only going to be adequate but
which is also going to enable the organisation to develop and grow, just as the needs of its clients will
grow. We acknowledge and appreciate the additional funding that has been provided to independent
advocacy but we feel it is important that this upward trend continues.

Funding for advocacy should be for a minimum of three years.  This would ensure that advocacy
organisations and groups have relative financial security and can devote the majority of their resources
to the benefit of their clients. This reflects guidance on funding produced by the Scottish Executive.

5. TRULY INDEPENDENT ADVOCACY

We feel that it is important that the Bill does not only concentrate on financial independence of
advocacy organisations. The Principles and Standards document produced by Advocacy 2000 states
clearly that independence is also about structural and psychological independence. We feel that there
needs to be further clarity about voluntary sector and other service providers developing advocacy
services.  These services could encounter conflicts of interest when working on issues relating to the
services provided. It would be helpful if the Bill included voluntary sector agencies alongside health
boards and trusts as organisations unsuitable to provide advocacy services. It would be significant if
these aspects of the fundamental principles of independent advocacy were to be lost within the greater
discussion about the finances of advocacy organisations e.g. section 182.
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6. CLARIFICATION OF THE DUTY

It is important that there is further clarification of the duty on health boards and trusts to ensure that
service users have appropriate access to independent advocacy. The Alliance feels that there should
be a stronger and clearer message to these bodies about the importance of advocacy and the impact
advocacy has on service users’ lives.

Under this Bill the NHS, local authorities and other public bodies have a statutory duty to co-operate
with the Mental Welfare Commission, we feel it would be beneficial if there were an equivalent
recognition of advocacy organisations, e.g. section 25. This is not to say that advocacy groups and
organisations are demanding the same status as the MWC but this statutory recognition would ensure
that advocates could engage and work with service users appropriately, without the continual need to
clarify and justify their role.

7. ACTIVELY PROMOTING ADVOCACY

The SIAA feels that there needs to be a stronger recommendation regarding the promotion of
advocacy. When an individual is admitted to hospital there should be a duty on the trust/health board to
actively promote the various advocacy organisations operating within the hospital or local area and
provide assistance for people wishing to access independent advocacy. The use of posters or leaflets
alone is not sufficient and does not concur with the first three principles of the Bill.

We feel that the all round benefits of advocacy need to be more actively promoted by the Bill e.g. that
advocacy has the added benefit of improving communication between service users and staff, that
advocates can also help to improve the overall service that individuals receive, by providing feedback. If
this is achieved then it makes the jobs of staff easier because service users are actually getting what
they want/need. For people involved in collective advocacy there is the further sense of achievement on
a wider scale as well as the personal development of confidence and self esteem. Further benefits of
advocacy are outlined in the Scottish Executive document, "Independent Advocacy, A Guide for
Commissioners".

8. THE WATCHDOG/SAFEGUARDING ROLE

We feel that advocacy organisations should have a mechanism to report matters of operation and best
practice to Ministers, outwith the duty of the Mental Welfare Commission, as outlined in section 4. This
is because currently the Bill proposes that the MWC alert Ministers to matters of operation and best
practice as the Commission considers ought to be brought to their attention. We feel that it is important
that advocacy organisations have an independent mechanism for doing this. The SIAA could play a
part in facilitating this activity.

9. THE IMPACT OF ADVOCACY

Case study
John is a 40-year-old man who has recently been diagnosed with schizophrenia.  He has worked all of
his life and, until now, has never had cause to come into contact with either health or social work
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services.  His wife was concerned about John’s deteriorating mental health, and following initial contact
with their GP; John has been detained in the local psychiatric hospital under the Mental Health Act.

Neither John nor his wife have any knowledge or experience of mental health services.  John’s wife is
particularly concerned about her husband and what will happen to him after he leaves hospital.  John is
finding it difficult to deal with the experience of living in hospital and wonders what will happen if/when
he leaves.

One of the nurses suggests that John contact the Hospital’s advocacy project.  She explains that an
advocate could spend time with him discussing the implications of what has happened and what
options John might have for the future.

John agrees to speak to someone from the Project.  Following these discussions, John asks that an
advocate attend the next meeting with his consultant.  On previous occasions, John has been too
distressed to focus on what is being said.  The advocate explains what will happen at the meeting and
discusses the points that John would like to get across.

Six months later, John has been discharged from hospital into his own home.  John is receiving
treatment from a CPN and some more practical support from a service provider, as his wife is unable to
care for him.  His mental health has improved and he hopes to be back at work within another six
months.  John feels that his advocate helped him have more of a say in the planning of his care and
eventual discharge.  John’s advocate was able to liase with the various professionals involved to
ensure that (as far as possible, within the constraints of the legislation) John was able to get what he
wanted.  John also asked that his advocate help explain things to his wife.

10. CONCLUSION

The Alliance welcomes the opportunity to input to the process of consultation and hopes that the above
points will be given due consideration.

REFERENCES

Principles and Standards in Independent Advocacy Organisations and Groups (Advocacy 2000, 2002)
Independent Advocacy, A Guide for Commissioners (Scottish Executive, 2001)
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THE CONSULTATION AND ADVOCACY PROMOTION SERVICE (CAPS)

SUBMISSION TO THE HEALTH AND COMMUNITY CARE COMMITTEE
MENTAL HEALTH (SCOTLAND) BILL

EVIDENCE SESSION - 30 OCTOBER 2002

INTRODUCTION

CAPS are pleased to be invited to give evidence to the Committee on ‘Advocacy’ and
‘Named Persons’, part 14, sections 176 to 182 of the Mental Health Bill.  This submission
is being made by CAPS and the Edinburgh Users’ Forum, with whom we work in
partnership.  We have also included the views of service users in Midlothian, East Lothian
and people associated with the Advocard project in Edinburgh.

We would add that we are signatories of the ‘Lets get it Right’ campaign and support the
views and concerns shared by the other organisations which have signed up to the
campaign.

We have welcomed and supported opportunities created by the Executive to involve
people who use services, in the review of the Mental Health (Scotland) Act 1984, ever
since  the Millan Committee began is work in February 1999.

ADVOCACY

Service users have all along asked for a guarantee that they will have access to
independent advocacy services at times when they find it difficult to have their voices
heard and their views and preferences taken into account.  The Millan Report supported
the wishes of service users, recommending a right to access independent advocacy
services, both individual and collective.

We are concerned that the right for service users to have access to independent advocacy
has been omitted from the Bill.  Without this, users will never be able to participate actively
in making decisions about their lives.

Service users have grave concerns about the restrictions on their freedom proposed by
the use of compulsory orders in the community.  These could include being told where
they must live and where they will be treated, as well as what form their treatment will
take.

We are concerned that the ‘Statement of Principles’, intended by the Millan Committee to
underpin the interpretation and application of a new Act, have not been included in the Bill.
With regard to compulsory orders in the community, we feel that the omission of the
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principles of “Reciprocity” and “Least restrictive alternative” will leave service users
vulnerable to coercive treatment.

Without the provision of good services in the community, alternatives to compulsory
treatment orders and medication will not exist.  Service users fear that the new
compulsory treatment orders will be used solely to force them to take medication without
access to less restrictive alternatives.  People need access to independent advocacy
services to protect their rights and enable them to have their views included in decisions
that affect their lives.

But, access to independent advocacy must be guaranteed, not just to people subjected to
compulsory treatment orders but also to individuals threatened by the use compulsory
orders.  Users have long referred to the use of the “hidden section” to coerce them into
accepting treatments they might otherwise reject.  Millan refers to people experiencing
“pressure to accept admission to hospital, or treatment, with the threat of detention if they
did not comply”.  We believe this is reflected in the fact that only about 10% of psychiatric
hospital admissions are by section under the Mental Health Act,  90% are ‘voluntary
patients’.

Even against the background of reductions in the availability of hospital beds in the last
decade and the associated pressure to keep people out of hospital, the use of sections
has increased by an alarming 285% during the period 1985-2001.  With the possibility of
applying compulsory orders in the community, were pressures on bed occupancy will not
be a mediating factor, users fear a tidal wave of formal and “hidden” compulsory treatment
orders.

We believe that access to independent advocacy services is essential if service users are
to have their rights protected and become meaningfully involved in decisions about their
treatment and the services they receive.

The Executive has already made a commitment to the development of independent
advocacy across Scotland, for vulnerable citizens, with the publication of its Guides to
Commissioners and its requirement for Health boards , and their planning partners, “to put
in place advocacy schemes that meet the needs of their populations”.

The Millan Report and the Executive’s Good Practice Guidelines have both recognised a
need for independent collective, as well as individual, advocacy.  We are concerned a
guarantee of access to collective advocacy services has not been included in the Bill.

If people are to have choice about least restrictive alternatives to compulsion, alternatives
need to be created.  Service provision needs to take into account the wishes of the people
who use those services.  We believe that the best  and most effective mental health
services do not come about by accident, but because they are designed to satisfy the
needs and aspirations of their users, as expressed by those users, and that they are
carried on in a spirit of partnership between all stakeholders.

Independent collective advocacy plays a central role in assisting mental health service
users to find a stronger voice together, promoting good practice in consultation, better joint
working and the development of better, more effective services.
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Independent collective advocacy is key to people participating in processes such as this
Evidence Session.  It is able to hang onto issues and is able to carry on long term
campaigning. For example campaigning for crisis services and advocacy.    Collective
advocacy carries the ‘history’ and experiences of service users in the same way as
Professional Institutions represent the views, knowledge and learning of the health and
social work professions.

NAMED PERSON

Service users welcome the inclusion of Millan’s recommendation that they should have
choice about who they wish to represent their interests.

This would be much better than current arrangements, were the ‘nearest relative’ is
nominated to this role.  This can end up being somebody who hardly knows you, or even
doesn’t have your interest at heart.   Even if you have a good relationship with your
‘nearest relative’, the relationship can be put under strain if they are asked to agree to
treatment you don’t think is good for you and don’t want.  Often the ‘nearest relative’ is put
in the difficult position of being asked to agree to a treatment plan simply because there is
no alternative available.  In these situations users feel it is better for them to have the
opportunity to agree who represents their interests.

Having said that, it is still important to have access to an independent advocate.  There is
still a potential for tension if the ‘named person’ has some other relationship with the
service user.  For instance, if they are the person’s carer, partner, close family member, or
even their support worker.

Unless a service user has their own ‘citizen advocate’, the ‘named person’ will probably
know the person best and have a good idea of what the person’s preferences and wishes
are.  An independent advocate, however, will  bring other skills the named person might
not have, and of course will be independent and only have to think about the service users
views.

“Advocates need to be there.  A ‘named person’ will probably be close to you.  You still
need that independent view.”

CONCLUSIONS

Better services help people stay well.  They can keep people out of hospital and reduce
the need for compulsory treatments, which reinforces stigma.  People need choice and
advocacy is key to making sure choice is available and that people are able to make
informed choices.

Service users want guaranteed access to a range of independent advocacy services,
collective as well as individual,  volunteer as well as professional.  Some service users
prefer to have people who have experience of using service themselves to be their
advocates, as they have understanding of what the issues are.  It is important to recognise
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the value of training volunteer advocates.  They gain a better understanding about mental
health issues and can go back into their communities and help to challenge stigma.

Advocacy is based on the principle that we are all equal.  It challenges the un-negotiated
exercise of power of one group (the professionals) over another (the patients).

It works against the exploitation of vulnerable people and groups of people in society.

It’s not just able to protect vulnerable people’s rights, but also to enable them to more fully
participate in decision making about things that affect the quality of their lives.

It is important to be clear about what represents ‘independent advocacy’. While not
wanting to devalue the ‘advocacy’ carried out by many professionals, friends and family
members, it is important to recognise the potential for conflicts of interest.  Advocacy isn’t
about deciding what’s in a persons best interests,  advocates do not have a duty to care.
Advocacy is about enabling vulnerable people’s views, wishes and preferences to be
included in deciding what happens to them.

KM/CAPS/23.10.02
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Notes for the Health and Community Care Committee of the Scottish Parliament
on Advance Directives in Mental Health Care Based on Research by Dr J.M.
Atkinson, H. Garner and H. Gilmour*

Department of Public Health, University of Glasgow, 1, Lilybank Gardens, Glasgow
G12 8RZ

The following notes on advance directives are based on research findings.  This is not
a full account of the research.

Discussion of advance directives is complicated by the lack of a standard definition of
terms.  Advance directive is used here as the generic term for advance planning
instruments in mental health care.  Advance Statement is reserved for the specific
proposals outlined in the Bill.

Whilst the research concentrated on those who had an interest in advance directives it
is important to record that they were of no interest for many service users encountered
in group and individual discussions.  Many people are largely content with mental
health services and in the event of future illness confident that their views and needs
would be respected and that when necessary staff would act in their best interests.

The research did not set out to conduct a referendum on advance directives but to
explore the range of views held by mental health service stakeholders.  Responders to
the research questionnaire were not a representative sample of the whole population
of stakeholders.  Response was probably skewed towards those who already had an
understanding of the concepts involved.

Responses to the questionnaire suggested that there are at least two significantly
different sets of aspirations for what it is hoped advance directives can achieve.

Primacy of Autonomy There are those who wish to use advance directives to
increase the autonomy of the patient.  This would be achieved by changing legislation
so that medications and treatments could be refused even when a patient is detained.
Examples given were of refusing artificial feeding for anorexia and refusing ECT in
all circumstances.  There are some who wish to maintain this principle even if the
safety of the patient were to be put at risk.  If the autonomy of the patient is increased
in this way the clinical freedom of the psychiatrist is decreased.  This sort of advance
directive potentially changes the psychiatrist-patient relationship in terms of
responsibility and accountability when the patient is detained.
Others who wished to increase the autonomy of the patient via advance directives
were not happy about changing the current duty on doctors to protect life but wished
to extend the risks that patients could take with their own health and safety.  There
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was not necessarily any clarity about how the patient could take more risks without
the doctor having to be responsible for any negative outcomes.

Aid to Improved Communication On the other hand there are those who wish to see
some form of written advance directive being used to improve communication
between all the parties involved in providing mental health services.  This was the
more frequent response amongst those who took part in the survey.  Better
communication is seen as empowering the patient without restricting the power of the
psychiatric team to act in the best interests of the patient when capacity is lost.  There
is an expectation that this would make psychiatric teams more sensitive in the way
services are delivered but would not challenge the traditional boundaries of
responsibility and accountability within the psychiatrist-patient relationship.

There is an aspiration that advance directives could help to achieve good practice by
formalising procedures to establish the patients’ view and taking it into account in the
event of involuntary treatment or detention being required. Some feel that for this to
happen it will be necessary to have sanctions of some sort on services that fail to
perform.  Others feel that good practice is possible within the existing frameworks
such as care planning and that it is other constraints such as limited clinical time that
need to be addressed if services are to be improved.

Reservations about advance directives.  Those people who are negative about
advance directives are not necessarily hostile to concepts such as greater patient
involvement with treatment decisions and creating more sensitive services.  Many
people who make positive remarks about advance directives also expressed concern
about the practical difficulties involved in making them operational.

The concerns listed below were noted repeatedly by people with the full range of
views about the usefulness of advance directives.

How does one ensure that advance directives:
• are based on accurate and full information
• take into account new developments in knowledge and treatments that occur in

the time between making and implementation
• represent the up to date views of the person making the directive
• represent the views of the person making the directive without undue pressure

or coercion from anyone else
• can be located at the critical time
• were made when the individual concerned was competent/capable
• are activated only when the individual concerned is no longer

competent/capable
• are made with a widely accepted way of judging competency/capacity
• refer unambiguously to future circumstances which by definition can not be

accurately predicted
• can be changed by the individual concerned in ways that do not compromise

the purpose of the advance directive (can they be changed when the person is
not well?)
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Similarly people expressed concern that the promotion of advance directives could
skew the allocation of resources in unintended ways.  It is likely that it would be a sub
section of the most articulate or best supported patients who would make advance
directives.  This might then mean that to work with those people to ensure that their
directive was valid up to date etc would take resources away from other groups of
patients.  To make them a necessity for all patients would mean having procedures to
ensure that every one was asked about making such a directive even if they did not
want one.  As previously noted many people are happy with their existing relationship
to services.  Some people were also reported as resistant to having documents of this
nature as they were seen as potentially stigmatising.

Concerns were expressed by practitioners that advance directives could create an
additional bureaucratic burden that was not rewarded by a significant improvement in
services.

Some psychiatrists did not see what could be gained by giving advance directives
greater force than currently exists.  They do not want to give other than optimal
treatments.  If for example a particular drug had caused severe side effects they would
not wish to use it again unless for clear medical reasons it was the least dangerous
option.  To ignore the patient’s treatment history would be bad practice and there are
already remedies for medical bad practice in place.  Any patient who refused all drug
treatment but was detained in hospital might be faced with physical restraint to ensure
the safety of the patient or others.  This is potentially very upsetting for the individual
patient, other patients on the ward and staff.

What advance directives should cover
Comment was made in relation to medical treatments people may wish to refuse, most
commonly anti-psychotic medication and ECT.  There was also interest in specifying
where treatment should take place, at home or in hospital.  Often comment was non
specific and related to the values such as empowerment that people wished to see
embodied in mental health services.

There is also some interest in opting into treatment early from those who have a
recurring condition such as bi-polar illness (manic depression).  It is unlikely that any
legally binding way of opting into treatment in advance in order to overcome an
anticipated refusal of treatment at the time of loss of insight could be found.  Those
responsible for treatment would want more authority to over-ride the patient’s current
wishes than simply a document written some time previously lodged in the patient’s
records.  To protect patient rights any such document would need to be considered in
a structured way by people competent to take all relevant factors into account.  By the
time that this is achieved one would have recreated a legal system similar to detention
through mental health legislation and in all probability lost most of the anticipated
benefit of early intervention without stigmatising legal procedures.  Such opting into
forced treatment on a ’voluntary’ basis might also mean that the patient did not have
the protection of the safeguards available to people detained under standard mental
health legislation.

There is also interest in using advance directives for dealing with issues of
confidentiality, childcare, financial and other social matters.  Whilst these are of great
importance to the welfare of patient and others, to change the legal status of advance
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wishes in these areas would most probably involve amendment of primary legislation
other than that relating to mental health.

Advance statements - Specific comments in relation to the Bill

It is not clear who those people ’within the class of persons prescribed by regulations
for the purposes of this paragraph’ section 187 (2) (d) of the Bill are who may witness
an advance directive.

If witnesses to advance statements can only be psychiatrists or other similarly
specialised staff, it is likely that advance statements would be more often fully
informed than if witnesses were not professionally familiar with the treatments for
mental illness.  In this case it is less likely that someone’s advance statement would
work against their best interests by either delaying or prohibiting a treatment that they
subsequently wished had been available.

Professional witnesses to advance statements such as lawyers and doctors may expect
payment.  These additional costs may discourage people on a low income from
making them.

If any advance statement can only be withdrawn in writing when a person is judged
capable, this may in practice mean that there is a higher threshold of capacity to
consent to treatment for people with advance statements than there is for people
without advance statements.  Dawson et al (2001) note a concern that advance
directives could lead to an increase in detentions under the mental health act.  A
voluntary patient may for example on becoming ill change his/her mind in favour of a
treatment that was previously described as unwanted in an advance directive.  The
psychiatrist may have concerns about the capacity of that patient because of the
illness to change their advance directive and in order to give the treatment without
fear of a subsequent charge of battery may detain the patient.  Practitioners may
require a higher threshold of capacity for someone with an advance directive than for
someone without one to agree to treatment on a voluntary basis.

Helen Garner
23rd October 2002
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