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THE ROYAL COLLEGE OF PSYCHIATRISTS (SCOTTISH DIVISION)

Mental Health (Scotland) Bill, Policy Memorandum and Financial Memorandum

Submission to Health and Community Care Committee 25th September 2002

1. Introduction:

The Royal College of Psychiatrists welcomes the new Mental Health Bill for Scotland as a
well thought out piece of legislation based on the widespread consultation and consensus
views of the Review Committee under the Chairmanship of the Rt. Hon Bruce Millan.  The Bill
is based on principles which should underpin modern mental health services.  It makes two
key improvements:  of safeguarding patients’ rights, and increasing flexibility for the
management of people who are detained.

This is a modern Mental Health Bill for a modern mental health service and has brought the
law into line with modern psychiatric practice.

These factors are so important that the College would caution that it would be extremely
unfortunate if the Bill should run out of time for enactment due to disagreements in very
specific areas.
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2. Principles:

The College would like to see a broader restatement of the principles contained in the Millan
proposals in the Bill. We recognise that a number of these principles underpin the detail of the
Bill but we would wish to see them laid out more clearly at the front of the Bill.  One of the key
strengths of this Bill is that it is founded on these key principles from the Millan Report and
that the consensus amongst the wide range of interested parties represented on and
consulted by Millan was based around these principles.  We do recognise however that this
could leave aspects of the Bill open to interpretation, but remind the committee that this
already occurs, since all judgements will be clinical judgements made by individual
practitioners and are thus open to individual interpretation.

� Non discrimination

This is a key ethical principle where people with a mental disorder should wherever possible
retain the same rights and entitlements as those with other health needs.  Although this
principle is embedded within the Bill in recommendation for detention and also through
introducing the idea of impairment which has tightened the criteria for detention we still have
some concerns in implementation of the Bill without this principle being clearly stated.  These
concerns are reflected in the England and Wales Draft Bill which has been received with such
approbation by users, carers, clinicians and the general public alike.  This is essentially
because it is seen as a potential Public Order Act where impairment of capacity is excluded
and risk may become a criterion for compulsion.

This was not the intention of Millan and should be clearly stated as a principle in the Bill to
avoid misinterpretation.  The policy memorandum states that this should be a reserved issue
but we would argue there is a case for exemption.

� Least Restrictive Alternative

Over the last 15 years there has been a move to reduce beds and treat people in the
community.  It is important that services are in place to achieve this and a clear statement of
this principle would facilitate the development of these services throughout Scotland.

Similarly the College is disappointed that there is nothing in the Bill, following the principle of
least restrictive alternative about entrapped patients (in Carstairs in particular) and people’s
right to be in the least restrictive environment appropriate to their needs.  We would see this
as a Human Rights issue.  We acknowledge that there are not enough facilities at present to
make this happen.  However, if this is put in the Bill to be enacted at a later date it would be
helpful in formalising the urgent need for the development of this type of accommodation.

� Reciprocity

The principles underlines the importance of safeguarding patients’ rights and providing
appropriate services for patients detained under the Bill.  As psychiatrists we believe that
protecting patients’ autonomy is vital in preventing the misuse of psychiatry to control social
problems.  We feel this cannot be over emphasised and therefore would recommend its
inclusion within the Bill.

3. Definition of Mental Disorder

The College supports the use of mental disorder divided into three categories: mental illness,
personality disorder and learning disability.  Psychiatrists think it is enormously important that
exclusion criteria are in place for alcohol, sexual orientation, sexual deviance, and political
and religious beliefs.  This prevents the medicalisation of social problems and prevents
psychiatrists from being pressurised to act as agents of social control.



HC/02/26/1

- 3 -

4. Compulsory Treatment Orders

Community services now form the main locus for treating patients with mental disorder and
there has been a sharp reduction in inpatient beds across Scotland to shift towards this
direction of care.  This Bill modernises our approach to involuntary treatment by allowing
people to remain in the community to receive care for serious mental illness.  This has the
potential to allow patients to maintain as much of their every day life as possible especially
social support.

This however requires appropriate community services which will require increased funding.

5. Resources – Implications for Psychiatrists

The Royal College of Psychiatrists (Scottish Division) scoping document demonstrated the
additional manpower required to service the Bill was between 18-28 Psychiatrists.  The
reasons for this increased workload are:

(i) The detail of the detention process will add to the overall workload of
Doctors and MHOs.  A key area of impact on workload will depend on how the phrase “as
soon as practical” is defined in the guidelines.   If there is any suggestion of a time frame
within the guidelines then this has to consider current on call arrangements for doctors, the
new consultant contract and the next day availability arrangements to patients not detained
under the Act.

e.g.

If a patient in the Dumfries area (up to 100 miles cover) has to be seen by a consultant to be
detained overnight, this could take up to 5/6 hours.  Since this time has to be paid back
usually this occurs the next day and could result in the cancellation of an outpatient clinic at
short notice.  Similarly on a Friday overnight or Saturday/Sunday the commitment would
extend outside normally worked sessions and would require to be paid back in the following
week or financially compensated for.

This will pose a similar problem for MHOs and Hospital Managers and requires further
clarification regarding the intended timescales.

(ii) Tribunals.  The College supports a welcome additional support of
patients’ rights.  Whilst funding has been allocated in the financial memorandum to servicing
tribunals this appears to be revenue rather than capital funding.  In the past 10 years all
psychiatric hospitals have rapidly downsized with the move to community care and now
consists of mainly inpatient ward areas, e.g. the proposed new builds for all the Glasgow
Psychiatric Hospitals does not contain in their plans costings for training areas, seminar
rooms, medical student teaching areas where there may have been space to hold tribunals.
We are unclear exactly where the space or funding will come from to provide for the tribunals.

(iii) Workforce Planning.

The financial memorandum has put aside money to cover the costs of additional consultant
time and we welcome this.  However our projected workforce plans over the next 10 years
indicate that we are facing a major recruitment crisis.  Recent media reports of the loss of 3
Vale of Leven psychiatrists leaving a service uncovered and the 17 vacant consultant posts in
Lanarkshire last year are examples of these problems.  Whilst the reasons for recruitment
and retention are complex it is worth mentioning that General Adult Psychiatry is increasingly
unpopular due to the blame culture and difficult working conditions for staff particularly in
inner city areas.

For this reason since it may be difficult to recruit additional staff, we would suggest building
flexibility into the financial memorandum to enable retention of existing staff by providing
appropriate secretarial and administrative back up to doctors to ease other non clinical duties.
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In addition the increasing complexity of detention requires a structural framework within
Medical Records Departments to service the needs of this Bill.  Traditionally these
departments have been underfunded.

These comments would be equally applicable to Mental Health Officers who face similar
difficulties.

6. Health Board and Local Authority Functions.

(i) We find it puzzling that these are laid out separately since they are
increasingly functioning jointly.  We welcome the responsibilities laid out for Local Authorities
but whilst we make the assumption that Health Boards will fulfil and finance their
responsibilities under the NHS Act we would like this spelt out clearly in the Bill as there is a
long history of mental health monies in Health Boards being diverted into acute sector care.
Similarly we would also like to ensure that local authorities will continue to provide services
for those still in hospital.

(ii) The impact of the Joint futures agenda has not been raised within the
Bill or Policy document.  Joint Futures enables Local Authorities and Health Boards to jointly
commission and jointly deliver community services including those for adult mental disorders
and e.g. in Glasgow this process is already beginning.  Psychiatry is unique among medical
specialties in that with the closure of acute inpatient beds, our acute services are now
delivered within a community setting, including some of the services for detained patients.
This is very different from the joint SW/NHS chronic illness community care envisaged for the
elderly.  It will therefore be essential in order to deliver a safe and effective services that
jointly commissioned teams are able to respond timeously to emergencies that the current
joint assessment process (at times up to 3 weeks) precludes.

The College would recommend this issue is acknowledged within the Bill and its guidance.

7. Medical Treatments

The College supports the proposals regarding special treatments and their safeguards.

NMD – This is a very controversial area over which there are a range of opinions.  The
College has written to every MP setting out our view and correcting some of the erroneous
and lurid media coverage which occurred recently in Scotland.  We feel that it is important
that the many safeguards already in place are maintained.  The controversial area is whether
people who are incapable of consenting but who are not refusing treatment should with all
appropriate safeguards in place be denied their last opportunity for treatment.

ECT – The Bill has safeguards for this which we find acceptable for people who feel
extremely strongly about it the Act allows you to write an advanced statement.

8. Advocacy

This is a welcome development in enabling vulnerable people at a difficult and distressing
time in life in being supported in putting forward their views.  It will however require
appropriately trained supported and independent advocates.  It should also not detract from
the development of advocacy services for non-detained patients who should not see their
services eroded by the resource needs of the Bill.

9. Advance Statements

The College broadly supports the concept of advance statements as they allow the patient
when well to plan for their future treatment when they become unable to consent.  This
contributes to maintaining patient autonomy.  We do have concerns however that the Bill
appears to allow the patient to select a specific treatment which may be inappropriate and
decline others, e.g. whilst it may be reasonable for a patient with acute hypomania to decline



HC/02/26/1

- 5 -

ECT and select a medication, to select intensive psychoanalytic psychotherapy would be
inappropriate and would result in a large amount of work and associated cost for the Mental
Health Tribunal.  We recommend this section requires further clarity.

10. The Bill’s Responsibility to Children and Young People

The College is extremely perturbed by the current practice of placing adolescents in highly
disturbed adult wards due to shortages in adolescent inpatient facilities caused by the closure
of a number of Scottish Units.

We strongly recommend that the Bill states firmly that Boards and Local Authorities have a
duty of care not to place detained adolescents in acute adult wards as this can be a
frightening and potentially damaging experience.  We recognise that the shortages in
services for young people cannot be rectified overnight, but it would provide a catalyst for
Boards to get together to jointly commission services and could be enacted at a later date.

11. Transfer of patients from England to Scotland.

This may run into difficulties if the criteria (which will be narrower in Scotland) for detention
are not met and the patient may be discharged from detention.

12. Section 45 (and other areas of the Bill)

This is a lack of clarity in this proposed Act and the Adults with Incapacity (Scotland) Act 2000
on which Act to use in the event of incapacity.  It is likely that an adult who is incapable in
relations to decisions about medical treatment will be treated under the Incapacity Act if
passively accepting treatment and under the Mental Health Act if actively opposing or
resisting treatment.  This may be a Code of Practice issue but it might be helpful if a
statement is made somewhere in the Act.

This is an extremely long detailed and complicated Bill and the College is still considering all
the consequences of the proposals.  We will submit a further detailed response at a later date
which identifies more specific issues within the sections.
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SCOTTISH ASSOCIATION FOR MENTAL HEALTH
SECOND SUBMISSION TO THE HEALTH AND COMMUNITY CARE COMMITTEE

MENTAL HEALTH (SCOTLAND) BILL
EVIDENCE SESSION – 9TH OCTOBER 2002

INTRODUCTION

SAMH welcomes the opportunity to give evidence to the Committee on the introduction of
community based orders and on the safeguards which should apply to ‘special treatments’.
Our views and concerns are shared by 58 organisations in Scotland which have signed up
to the ‘Let’s Get it Right’ campaign.

COMMUNITY BASED COMPULSORY TREATMENT ORDERS

SAMH has already submitted evidence to the Committee on Compulsory Treatment
Orders generally.  This paper focuses on the community based element, but the general
comments already submitted are also applicable.

SAMH, and campaign signatories, do not believe that a convincing case has been
advanced in order to justify the introduction of new community based orders (CBOs) and
we are concerned about the practical implications of these.  Recent research1 looking at
the use of similar powers in eight states in America and also in Australia suggests that
there is no evidence to show that a compulsory community based order produces any
better outcomes than well-resourced community services alone.

The fact is that here in Scotland, in spite of the recommendations in our 1997 Framework
for Mental Health Services, we have a dearth of community based services offering
prevention, early intervention, crisis and respite care.  Unless and until this is resolved, the
stark reality is that the only available treatments for most people will be pharmacological.

It has been argued that the CBOs are in accordance with the principle of ‘least restrictive
alternative’, on the basis that it is less restrictive to be ‘sectioned’ in the community than in
hospital.  However, this justification depends on how the orders work in practice.

It is obviously less restrictive not to be 'sectioned at all'.  The fact is that there are proven
models of service which prevent situations deteriorating to the point that compulsion is
necessary; these simply don't exist in most areas of Scotland.

                                           
1 See Does Involuntary Treatment Work? RAND, available at www.rand.org and Assessing the outcome of
compulsory psychiatric treatment in the community: epidemiological study in Western Australia, Preston,
Kisely and Xiao, British Medical Journal 2002;324;1244 (25 May)
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In the Scottish Executive’s policy statement, Renewing Mental Health Law, it was stated
that “It is not possible to estimate accurately now the numbers of people to be subject to a
community-based order”.  Neither the Scottish Executive, nor the Millan Committee,
addressed the fact that the number of episodes of long term orders (section 18) under the
current Act increased by a staggering 284% between 1985 and 2001.  Given that there
has been no research into why this has occurred, we are seriously concerned that this
trend is likely to continue, or escalate, when CBOs are introduced.  This fear has been
reinforced in the evidence to the Committee on 25th September from the Royal College of
Psychiatrists, who said:

"We are talking about a small number of in-patient beds, which is why we think it important
that we should have the tools at our disposal to allow us to manage a large number of
patients - who would otherwise come under detention orders - with treatment orders in the
community.  If we do not go down that route, we will have to consider opening up
additional in-patient beds, as the current level would not be able to cope."

Practical implications

Section 54(1)(b) and (c) outline the requirements that may be placed on a patient subject
to a CBO.  Whilst they may not all be imposed in every case, they represent a significant
restriction on liberty eg having to live at a particular place, allow ‘monitoring’ in the patient’s
home, attend for medical treatment.

Community Psychiatric Nurses (CPNs) will be heavily involved in the administration of
CBOs.  The Community Psychiatric Nurses Association Scotland is opposed to the
introduction of CBOs and is concerned that they may adversely affect CPNs relationships
with their patients.

Whilst the Policy Memorandum makes it clear that “it will not be permissible to give
treatment forcibly, except in a clinical setting”, to someone who is subject to a CBO,
sections 84 – 86 of the Bill contain provisions for enforcing the order, when someone fails
to comply.  Non-compliance may result in being taken to a specified place for treatment, or
in admission to hospital.  This may well involve force.

If an individual chooses not to comply with the specified requirements and is aware that
the order can be enforced, it is possible that they may ‘go into hiding’ and lose contact with
services altogether.  Part 16 of the Bill contains powers to deal with ‘absconding’ patients;
obviously, these powers will only be exercisable once the patient has been located.

How do service users and carers feel about CBOs?

The Millan Report states that in relation to their second consultation paper, on the issue of
CBOs, “Thirteen responses from user and carer groups supported the proposal, while four
disagreed”.  SAMH has written to the Scottish Executive questioning the accuracy of this
statement, following our analysis of the responses, which were copied to us on request.
Our analysis indicated that views were split; five groups supported the proposals, five were
against them.  The remainder of the responses were from individuals, not groups.  As at
the time of writing, the Scottish Executive has not been able to clarify this matter.



HC/02/26/2

Scottish Association for Mental Health     9 / 10 / 023

SAMH, and partner organisations, held a consultation event on the Millan Report for
service users and carers, on behalf of the Scottish Executive.  Research was
commissioned by the Executive to evaluate the event itself and feedback was also
obtained via questionnaires after the event.  Whilst views were mixed, with carers
generally appearing to be more supportive of CBOs than service users, the report on the
event states, in relation to service user attendees:

“Many respondents seemed to fear that COs could potentially be overly restrictive and
intrusive in relation to personal freedom…Some people felt that compulsory community
orders could be very problematic for them and potentially stigmatising and a number of
service users also said that hospital admission could be a preferable option”.     

MEDICAL TREATMENT

SAMH has already submitted evidence to the Committee in relation to the Bill’s provisions
on NMD.

Electro-convulsive therapy (ECT)

The Bill’s provisions would permit ECT to be given to an incapable patient, in a non-
emergency situation, provided a second opinion is obtained.  SAMH, and campaign
signatories, do not believe that ECT should be given to patients in the absence of their
informed consent, except in an emergency situation.  This is because mental health
service users seem to have very different experiences of ECT.

Recently the National Institute for Clinical Effectiveness produced an Appraisal
Consultation Document on ECT. They found that:

“The evidence submitted to the Committee, both written and verbal, demonstrated that, on
balance, current opinion is that ECT is an effective treatment for certain subgroups of
individuals with mental disorders. However opinion varies from those who consider that its
adverse effects are tolerable to those who consider that it is associated with significant
side effects including brain damage, severe confusion and considerable cognitive
impairment in both the short and longer terms. Whilst some patients consider ECT to be a
beneficial and lifesaving treatment, others report feelings of terror, shame and distress,
and find it positively harmful and an abusive invasion of personal autonomy.”2

SAMH believes that in all cases where patients are asked to consent to treatment,
including ECT they must be advised of the nature of the treatment, its purpose and
possible side effects. Patients should also be advised that even though ECT can alleviate
the symptoms of particular episodes of ill-health, it is not a long term cure and does not
tackle the underlying causes of mental distress.

Some mental health service users have complained to SAMH that they were given
insufficient information about ECT or felt pressured into giving consent, or were not offered
alternative treatments. In order to improve this situation and provide better safeguards for
patients, SAMH believes that a second medical opinion should be required in all cases
where ECT is being considered and that all patients should have access to an
independent advocacy service.
                                           
2 NICE (England and Wales),  Appraisal Consultation Document: Electroconvulsive Therapy in depression,
schizophrenia, mania and catatonia. 2.9.2002
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SAMH supports the work of the Scottish ECT Audit Network (SEAN) and participates in its
reference group. However there is still a need for statistically robust user based research –
SAMH hopes to do joint research in this area with SEAN and user groups in the future. We
also believe that further research needs to be undertaken into the appropriateness and
levels of use of ECT as an emergency treatment.
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Drug treatments and forcible feeding

We are disappointed that the only treatment specified under s168, as requiring the special
safeguards set out in s166 and 169, is drug treatment for mental disorder after 2 months
have elapsed.  We note that the Policy Memorandum indicates that “subject to further
consultation” it is proposed to extend the safeguards to certain other treatments, by means
of regulations.  These treatments are drugs for “reducing sex drive”, drugs in excess of
recommended dosages, drugs given for a purpose other than the recommended purpose
and forcible feeding.  In SAMH’s view, these treatments should not be left to regulations,
but should be specified under s168 of the Bill.

SAMH also has strong concerns about polypharmacy – where a ‘cocktail’ of drugs may be
prescribed in combination.  We support Millan's recommendation that this should also
require special safeguards, and are disappointed that it has not been mentioned in the Bill
or the Policy Memorandum.

Children

We are pleased that the Bill provides, in relation to special treatments, that where the
RMO is not a child and adolescent psychiatrist, an opinion from such a specialist will be
necessary.  However, we are disappointed with the lack of any further safeguards for
children in the Bill.

It was recommended by the Millan Committee that: “The same safeguards in relation to
special treatments should apply to children who are incapable of consenting to treatment
on their own behalf as would apply to children subject to compulsion under the Mental
Health Act.”   We are disappointed that this has not been implemented in the Bill.

Children who are not subject to mental health legislation, and who are not capable of
consenting to medical treatment, may be given such treatment where someone with
parental rights and responsibilities consents on their behalf.  As the Millan Committee
pointed out:  “This means that a parent may be able to consent on behalf of a child to
treatment such as ECT or long term anti-psychotic medication, without a second opinion
being obtained.”  SAMH believes that this is unacceptable; all children who are unable to
make treatment decisions for themselves should be given equal protection in relation to
‘special treatments’ for mental disorder.  Parental consent alone may not provide a
sufficient safeguard in relation to these treatments.  It is essential that Millan’s
recommendation is taken forward in the Bill.          

Millan recommended that "Health boards should be placed under a statutory obligation to
provide or secure age-appropriate mental health services including secure services, for
children and young people in their area".  SAMH believes that it is vital that this is
addressed in the Bill.
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Health and Community Care Committee Meeting on 9th October 2002

Submission from Janette Gardner

I have been associated with the National Schizoprenia Fellowship (Scotland) for over 15 years.
This is an organisation for families in which a member has schizophrenia or other allied mental
illness. I have met and heard the concerns of very many families, carers and service users with
severe mental illness, mostly schizophrenia but also schizoaffective illness, bipolar disorder and
depression. Many of these people come from the extreme end of the spectrum of mental illness
and have considerable experience of  the application of the Mental Health (Scotland) Act 1984.

Compulsory Treatment Orders in the Community

NSF(Scotland) conducted a survey for the Millan committee of the views of our family
members, service users and carers in our projects and professional members. A majority were in
favour of compulsory treatment in the community. Their view was based on their own
experience, of their relative relapsing several times after stopping medication, leading to
emergency admission to hospital and very long stays there.

Rather than have these service users in some back ward of a psychiatric hospital for many years,
they would wish them to be given a chance to live in the wider community with a compulsory
treatment order, provided that all other means to gain the consent of the service user to the
proposed treatment had been tried and failed

However, there were misgivings about   the possible misuse of the order to remove someone
from hospital who really needed the close clinical supervision and support that hospital
provides. There was worry that the order could be used as a cost-cutting measure and that
insufficient support would be made available in the community or that services for less severely
ill people would be cut to supply the needs of people under the order. Safeguards are very
necessary.

The conditions of the order may specify points that need not apply to every person who is
subject to the order e.g. where that person should live in the community. Service users should
not have to comply with unduly restrictive conditions. There also needs to be close monitoring
of the order to ensure that its use is restricted to those who really benefit from it.

Mental Health Bill and Millan Report

It was most encouraging to find that the new Mental Health Bill was based on the well-
considered and enlightened recommendations of the Millan Committee. However there are
omissions in the Bill which are disturbing. I am grateful for the opportunity to make known the
views of families who have a member with severe mental illness and I would like to make a few
points.
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1.  Respect for carers
Not all of the principles which define the ethos of the Millan Report are in the Bill. One of these
omissions is ‘respect for carers’, The Principle is stated in the Millan report as “Those who
provide care to service users on an informal basis should receive respect for their role and
experience, receive appropriate information and advice and have their views and needs taken
into account”.  Carers can play a crucial role in the service user’s life especially in reconnecting
them into family and community life. There is a wide range of attitudes to carers among
professional staff, varying from the psychiatrist or nurse who makes time to talk to the carer and
give them as much help as they can (this of course being dependent on the service user’s
agreement) to those who ignore and rebuff approaches from carers. There is therefore a need to
state the Principle of ‘respect for carers’ explicitly in the Bill. It does not seem enough, given the
history of some professional attitudes, to say that respect for carers is implicit in the Bill.

I must emphasise  that carers of people with mental illness ask for support and information so
that they can best help their relative/friend who is ill. Moreover their knowledge of the
background of their relatives illness and their perceptions should be considered by professional
staff. Relatives or friends who are hostile or aggressive or do not have the best interests of the
service user at heart should not be allowed to call themselves ‘carers’.

The opportunity for service users to choose a ‘named person’ to represent their interests is a
welcome change to the automatic use of the ‘nearest relative’. The expectation is that the service
user will relate well to this person, feel able to talk freely to them and possibly take advice from
them. Along with this, Advance Statements allow people who have been ill to reflect on what
treatment was most helpful and what they would like in future. In addition, the service user has
the chance to say how much involvement and at what stage their carers should be involved in
future.
Both of these are very important points and should help to establish more harmony and
understanding among family and friends of the service user.

2 The State Hospital, Carstairs
As many of the Fellowship know,  the residents of the State Hospital consist not only of people
who have been sent there by the Courts but also those who need greater supervision than is
available at their local hospital but have not committed any offence. All of them have a
diagnosed mental illness. When they have been treated and given rehabilitation to which they
have responded, they should be able to go to a place of less security such as their local hospital
or the Orchard Clinic in Edinburgh. One can only imagine the despair and frustration felt by
those who become entrapped in Carstairs when a place of lesser security cannot be found. There
is bound to be bitterness about this among the entrapped service users and their families.

 Families want to have their views heard, to receive news of their relatives’ progress, to know
that there is a future for their relative outside the State Hospital. The Millan Committee made
recommendations about the level of security and on appeals (27.18 to27.23) . These
recommendations have not been incorporated in the Bill.  Families consider that protection of
the rights of these vulnerable people should be included in this Bill.
                                                                                                       JB Gardner 6/10/02



HC/02/26/4

1

ASSOCIATION OF DIRECTORS OF SOCIAL WORK
MENTAL HEALTH (SCOTLAND) BILL, POLICY MEMORANDUM AND FINANCIAL

MEMORANDUM

SUBMISSION TO HEALTH AND COMMUNITY CARE COMMITTEE
9TH OCTOBER 2002

INTRODUCTION

The Association of Directors of Social Work (ADSW) broadly welcomes the Mental Health
Bill and its associated documents.  ADSW has actively participated in the ongoing
consultation through the Millan Committee Review and is supportive of the need to update
and modernise mental health law.  The Association regards many of the new provisions
identified in the Bill as highly progressive, particularly in relation to the strengthening of
service users and carers rights and opportunities to contribute to important decisions
about care and treatment.   ADSW is a key stakeholder in relation to the provision of
community care for people with mental health problems and further welcomes the
recognition and enhancement of the local authority role within the Bill.

This response should be regarded as an initial response that confines itself to overarching
matters and issues of particular relevance to local authorities that have been identified so
far.  ADSW will consult amongst local authorities in more detail on all aspects of the Bill
and will make its findings available through the parliamentary consultative process.

PRINCIPLES

ADSW is very supportive of the inclusion of a set of principles within the Bill as proposed
by the Millan Committee.  It is therefore disappointing that the proposed principles have
not been incorporated in the Bill itself.  Social Work’s experience of implementing the
Adults with Incapacity (Scotland) Act 2000 and the Children’s (Scotland) Act 1995, both of
which contain explicit and clear principles, is that these are a powerful tool and provide a
lens through which practitioners can consider the merits of the application of legislation in
each individual case. This underpinning ethical framework is crucial to promoting the use
of the legislation in ways that reflect the original aspirations of the parliament in its
appointment of a review of mental health law through Millan. The principles identified by
the Millan Committee are an all encompassing package and do not lend themselves to
selective identification within the Bill.  ADSW would strongly recommend the inclusion of
the principles identified by the Millan Committee within the finalised Act.
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LOCAL AUTHORITY FUNCTIONS
ADSW acknowledges and warmly welcomes the recognition given to the crucial
importance of local authority functions in the Bill.  Specific issues are identified below in
connection with MHO services, care and support services and advocacy.

� MHO Services
Local Authorities are clear that they should retain the responsibility for the appointment
and operation of Mental Health Officer (MHO) services and it is understood that this view
has been widely supported by other key stakeholders, principally service users.  Rightly,
the MHO function has been recognised as providing a fundamental check and balance
within the provisions of the current legislation and the Bill retains and extends role.    While
welcoming and supporting the development of the MHO role, local authorities are
concerned about their ability to recruit and retain sufficient numbers of MHOs to undertake
this important work.  A survey of numbers, activity, deployment and organisation of MHO
Services is currently being undertaken by the Scottish Executive.  It is envisaged that this
will assist local authorities in redesigning their MHO services to meet the additional duties
and responsibilities proposed in the Bill as well as the additional duties conferred through
the Adults with Incapacity Act.  Ultimately however, the issue of attracting people to train
and become social workers is the overriding concern if we are to continue to be able to
provide a professional basis for MHOs, who are required to have a minimum of two years
post qualifying experience and to undertake extensive post qualifying training prior to
undertaking MHO duties.

� Care and Support Services
The Bill proposes enhanced duties for local authorities with regard to the provision of care
and support services and the promotion of “ well being and social development”.  Services
which local authorities will therefore be required to provide shall include social, cultural
and recreational activities as well as training and assistance in obtaining and undertaking
employment.   Care and support services will include residential accommodation, personal
care and personal and housing support services.   In addition, Section 26 of the Bill allows
local authorities to ask Health Boards and NHS Trusts to assist in the provision of such
services required under Sections 20 and 21.   This is a welcome development away from
the notion of “aftercare services” and incorporates a much clearer statement of the range
of services that individuals need to enable them to live as normal and fulfilling lives as
possible.  However, the duties conferred on local authorities in Sections 20 and 21 clearly
state that such services are “for persons who are not in hospital”.  This fails to
acknowledge the continuing role of local authorities, particularly through social work to
provide services to in-patients.  Considerable social work resources are currently
deployed throughout Scotland in linking social work staff to hospital services in order to
ensure effective input to multi disciplinary planning at admission, on going stay and
discharge stages.

Further, this all too clear distinction between hospital and community fails to acknowledge
the shifts from hospital-based treatment and care to community based treatment and care
that are beginning to take place within NHS provision.  In making these distinctions the Bill
does little to further the policy direction promoted through the Joint Future agenda which is
attempting to secure integrated health and social care provision.  There is also an
imbalance in the Bill in the duties placed on Health Boards and NHS Trusts where
requirements to provide care and treatment are not stated as explicitly as the duties for
local authorities.  Boards and Trusts should be required to make provision for a range of
physical, psychological and social interventions and the impetus for putting these services
in place should not left to local authorities to ask Boards and Trusts to do so.    Divided
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and imbalanced responsibilities are not helpful and ADSW would suggest that this aspect
of the Bill requires attention to ensure corresponding duties are placed on local authorities
and NHS Boards & Trusts together with a requirement to co-operate in the provision of
local services.

While welcoming of the extended duties, local authorities are also concerned that the
resources identified in the financial memorandum will be insufficient to deliver such a
range of provision to people who have or who have had a mental disorder.    It is widely
acknowledged that mental health services have not been well resourced for many years
and while the introduction of new legislation cannot make up for this entirely, an explicit
understanding of the low base which services are currently at is needed in order for
successful development to be undertaken.  The statutory basis which the Bill provides for
a substantial development in mental health services must not be undermined by the
inadequacy of resources to meet this challenge.  ADSW therefore recommends that the
funding identified for local authorities requires to be substantially increased.

� Advocacy
ADSW is very supportive of the inclusion of advocacy within the Bill and sees this as part
of the range of measures that will ensure the rights given to service users are achieved.
ADSW believes that for independent advocacy to be successful and to do the job
intended, it will be fundamental that it is proactively promoted.  This might be usefully
identified in the code of practice accompanying the new Act.

COMMUNITY TREATMENT ORDERS

The question of compulsory treatment in the community and in particular the compulsory
administration of drugs is highly controversial and charged with powerful argument and
personal testimony from those who support and those who do not support their
introduction.   The matter is linked with the notion of reciprocity whereby if an individual is
being obliged to accept treatment and care that treatment must be of an appropriate and
acceptable standard.  ADSW continues to cautiously welcome the inclusion of the
provision for involuntary treatment in the community through community orders. ADSW
acknowledges the level of concern being expressed by service users and others about
Community Treatment Orders and envisages MHOs as having a fundamental role in
ensuring the proper and principled application of such interventions. The application of
Community Treatment Orders should be seen as an option of last resort and applied only
after all other alternative approaches have been exhausted.

There are also very real issues attached to requiring service users to contribute towards
the payment of services which they will be obliged to accept as part of there community
treatment order.  Social work already has experience of this difficulty with regard to
guardianship orders.

NAMED PERSON and NO NEAREST RELATIVE CONSENT

ADSW supports the changes proposed in the Bill with regard to the introduction of a
Named Person in place of nearest relative where wished.  In addition, ADSW strongly
supports the withdrawal of nearest relative consent in compulsion while recognising the
additional duties this places on MHOs.

ADVANCE STATEMENTS
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ADSW supports the inclusion of the provision within the Bill for Advance Statements.

TRIBUNALS

The proposals for the introduction of a Tribunal system are strongly supported by ADSW.
The Association believes that Tribunals will enable a wider consideration of individuals
needs including the central importance of social care matters.  However, a note of caution
must be sounded in relation to the establishment of this new system which will take time to
set up.  There will be little point in having a tribunal system if it cannot respond timeously
and effectively therefore it will be important that a well resourced system that includes
appropriate personnel with good training and backup are appointed.  In view of their
central importance sufficient time to allow the development of Tribunals must be provided.

ADSW also welcomes the provision for free legal representation in relation to tribunal
procedures.

DEFINITION OF MENTAL DISORDER

ADSW supports the use of the broad term of mental disorder, split into three categories of
mental illness, personality disorder and learning disability.   The need to have a definition
that is not so broad as to be open to abuse nor one that is so narrow it misses people who
would appropriately come within its terms is well understood.  In this regard, ADSW
believes that explicit exclusions would be helpful and that these should be sexual
orientation, alcohol and substance misuse, sexual identity disorder and “acting as no
prudent person would act”.  The continuing unreliability of the diagnosis of personality
disorder should also be noted.

ADSW also urges that there should be an early review, as recommended by the Millan
Committee, regarding the continued appropriateness of the inclusion of learning disability
within this legal framework or whether a separate framework should be provided.
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ROYAL COLLEGE OF NURSING SCOTLAND

With a membership of over a third of a million, with over 33,500 members in Scotland, the
RCN is the largest professional association and union of nursing staff and students in the UK.
As such, it is an influential voice for nursing at home and abroad. The RCN promotes nursing
interests on a wide range of issues by working closely with Governments, parliaments, unions,
professional bodies and voluntary organisations and in the development of health policy.

RCN has an established Mental Health Forum.  Members of this Forum have been very
vociferous in expressing their concerns about the planned mental health legislation for
England and Wales.  RCN Scotland has endeavoured to create a Scottish Mental Health
Forum bringing together community psychiatric nurses, academic nurses and psychiatric
nurses working in both primary and hospital settings and engage them in consultation.  We
recently hosted a meeting in Edinburgh and have used e-based consultation mechanisms to
reach a wider nursing audience.  There are necessarily differences in emphasis between points
made by nurses in England to their colleagues in Scotland and some of these recognise the
geographic and other challenges of mental health service provision in Scotland.

Introduction

This is very important legislation and RCN Scotland is pleased to offer the following evidence
to the Committee.  RCN Scotland recognises the Scottish Parliament's commitment to making
real changes and modernising mental health legislation.  We especially acknowledge and
totally support the principles that the Millan Committee established.

Scope of Evidence

RCN Scotland’s evidence is in two main sections – the first relates to the purpose of today’s
evidence giving relating to Compulsory Treatment Orders.  The second section relates more
generally to the rest of the Bill.  Appendix 1 is a resume of some of the concerns expressed by
RCN UK Mental Health Forum members who responded to the draft mental health legislation
in England and Wales.

Consultation Process

This Bill is recognised as large and complex making it difficult on which to consult.  RCN
Scotland understands the Committee’s desire to meet with nurses working in front line
services.  It is however difficult for nurses working in front line services.  It is however
difficult for nurses at short notice and on issues which necessitate considerable research to
commit to attending the Parliament to give evidence.  We would be pleased if the Committee
were to consider taking consultation to the workplace or to other arranged meetings and for
RCN Scotland to arrange other less formal consultative processes.
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Part 7 – Compulsory Treatment Orders

The RCN would like to consider the issue of Compulsory Treatment Orders when viewed
against the principles as set out in the Millan Committee response and the Policy Statement
issued from the Scottish Executive.  These principles, although to some extent illustrated in
part one of the Act, we believe do not fully protect individuals against the potential for
increase or mal-use of compulsory treatment.  Consideration of compulsory treatment should
take account of the patients capacity to decide their own treatment.  Compulsory treatment
should always be used as a last resort i.e. as the least restrictive alternative as per Millan
principles.

RCN has concerns that by having legal powers to compulsory treat which are not clearly
anchored to the forgoing principles that there may be negative implications for their use.
These implications may range from an increase in their use; raised public anxiety; service
users fearing compulsory treatment or indeed discourage people with mental health problems
from seeking help.  Mental health nurses believe that being involved in any detention of
patients which is not therapeutic will compromise their professional role and their Code of
Conduct.

RCN Scotland is sympathetic to the views of the “Lets get it right” campaign in as far as care
in the community must mean improvements in the choice, availability and importantly
resourcing of services.  Mental health nurses themselves have concerns about Compulsory
Treatment in the community.  A patient who requires Compulsory Treatment in inevitably
seriously unwell.  Where a patient is so unwell as to require compulsory treatment, that patient
may need in-patient care as resources currently stand.  RCN Scotland is of the opinion
therefore that the use of Compulsory Treatment Orders must be viewed against:

a) the principle of least restrictive alternative and
b) that alternatives to in-patient and Compulsory Treatment in the community must

be a major plank of the implementation and future resourcing of mental health
services in Scotland.

RCN Scotland heard from its members a desire to have these powers for compulsory
treatment on the face of the Act.  Some of this came from practitioners who work in rural,
remote and island communities and some from experienced nurses who, while acknowledging
the difficulties of compulsion, recognised that Compulsory Treatment Orders needed to be a
last resort in dealing with a tiny minority of very ill people.

RCN Scotland members were also at pains to stress that consideration of compulsory
treatment should take account of a patient’s capacity to decide their own treatment i.e. adhere
to the principle of participation.  RCN Scotland members, like their colleagues in England
and Wales, also stress it is unacceptable that Compulsory Treatment in the community is used
inappropriately to ease pressure on in-patient beds.  We also concur that it would be
inappropriate to allow Compulsory Treatment in a prison environment, since such treatment
must be administered in an appropriate caring environment.

Members in Scotland also expressed concern that the nurses role in monitoring Compulsory
Treatment Orders in the community will have impact on resources.  It is only quite recently
that we have seen vacancy rates in psychiatric nursing beginning to rise, this may indicate that
we are beginning to see a trend for the future of nursing shortages in this area.  If this was to
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coincide with the implementation of this Act, this may result in services being destabilised.  It
is encouraging to note that the number of Community Psychiatric Nurses in Scotland has
increased by 68% in the last six years from 439 to 7381.  This is of course mirrored by a
decrease in hospital psychiatric nurses.  There was a significant increase in the vacancy rates
in Mental Health nursing generally in 2000-2001, rising by 14%.  If this becomes a trend, then
it is obviously very worrying.

Nurses are keen that we illustrate to the committee that not only is their role to monitor
Compulsory Treatment but to provide therapeutic interventions, holistic care, family and carer
support and to promote quality of life for people affected with mental illness and their
families.  It is important that the nursing role is viewed in the round and not specifically as
travelling from patient to patient to monitor Compulsory Treatment Orders.  But rather to
have at their disposal a range of resources, places, services and treatments which enhance the
overall well-being of patients.  Within the context of these therapeutic relationships, the use of
Compulsory Treatment Orders is a contentious issue, some as we have described earlier, view
them as a necessary mechanism while others are concerned that these new powers will
damage this therapeutic relationship.

On balance, RCN Scotland supports the provision of Compulsory Treatment Orders within
this Bill, but suggest the following safeguards:

1. All the principles as set out by Millan and accepted by the Executive are contained in the
face of the Act.

2. The implementation guidance makes it absolutely and explicitly clear that Compulsory
Treatment Orders should be used as a last resort.

3. That monitoring of all aspects of their use is carried out and evaluation forthcoming.
4. That the Health & Community Care Committee keep this issue under review and if

necessary ensure that the legislation (if adopted) is amended to protect individuals if the
abuses that user and carer fear become a reality.

                                                
1 ISD Workforce Statistics 2002
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Section 2

Detailed consideration of the Mental Health (Scotland) Bill as introduced to the Scottish
Parliament, session 1 2002 by page, part and paragraph

Page 1, Part 1, Paragraph 1 (This question is pertinent to other areas where organisational
responsibilities are listed)

RCN Scotland acknowledges that in this paragraph (3) (d) A Health Board and (3) (e) A
National Health Service trust as persons who shall discharge functions.  RCN Scotland
therefore asks why Special Health Boards, especially the State Hospital but including
other Special Health Boards are not included on this list?

Page 4, Paragraph 9 - Investigations

This section gives the Mental Welfare Commission powers to investigate patients cases
including in (2) (e) that

the patient may be

i) living alone or without care and
ii) and unable to look after himself…

Yet Paragraph 11 only authorises the Commission to visit premises.

RCN Scotland therefore asks how can paragraph 9 (2) (e) be achieved?

Page 8, Paragraph 13

RCN Scotland would wish to identify that such authorised persons in 13 (1) may be nurses,
and that records which need to be inspected may be nursing records.  It may therefore be
simpler to use the term clinical records of the patient in 13 (1) (b) and to use the term private
clinical examination of a patient in 13 (1) (a).  This is because if the authorised person is a
nurse, they will undertake a private nursing examination and not a medical examination.

Page 10, Part 4, Paragraph 19 - Approved medical practitioners

RCN Scotland accepts statements in this section and views them as preferable to the approved
mental health professional as detailed in the English Act.

Page 10, Chapter 2, Section 20 (3) (b)

The above paragraph excludes the provision of nursing care by Local Authorities.  RCN
would ask if this is a correct interpretation of this section and would further ask for
clarification of this policy and legal view.  We suggest further clarification to ensure linkage
with Community Care and Health Act (Scotland) 2001.
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Page 11, Paragraph 22 – Assistance with travel

While RCN Scotland accepts the need to make such provisions, it would ask whether the
provisions set out in legislation are perhaps too widely drawn.  It is concerned that this
provision does not provide for access to health services.  While we totally support the Care
and Support Services and those designed to promote well being and social development, why
are those who need to travel to hospital out-patient clinics or elsewhere to be seen by health
care professionals not also afforded the same assistance with travel?

Page 12 Paragraph 25  (1)

RCN Scotland asks why there is no specific mention of independent health care providers in
this section.

Page 19, Paragraph 33  (5)

RCN Scotland is keen that the legislation recognises same sex relationships and asks if this
point need to be made explicit in this section

Page 20, Paragraph 35 – Capacity and Incapacity

RCN Scotland shares the views of other professional and user groups that an assessment of
capacity should be the foundation of the compulsion process and that treatment should require
consent, unless the patient lacks capacity.  Where a patient lacks capacity then subject to
certain safeguards, treatment should be allowed if it is in the patients best interest.  RCN
Scotland holds the view which is shared by others that there remains overlap and potential for
misunderstanding between the application of the Adults with Incapacity Act, this clause and
other aspects of the Mental Health Bill.  These issues will need to be thoroughly consulted
upon as part of the Code of Practice and implementation processes.

Patient information – General Issue

At certain points in the Bill, there is identified necessity to inform patients however these tend
to be on major issues and of decisions.  This is against the principle of participation and
RCN Scotland would suggest that at each and every stage of the process the rights of patients
should be clearly stated in the Bill, their right to information about what is happening, about
what the next step in the process is, about their rights regarding appeal mechanisms and about
the duty on others to provide advocates.  We suggest that a new clause should be drafted to
include this (it could be widened) to include all aspects of patient information and to
strengthen the section on advocacy both of which at the moment are not well outlined.  This
would help ensure that the principle of participation is more formally and fully established in
the Act.

Page 29, Paragraph 51 – Mental health officer’s duty to prepare care plan

RCN Scotland is keen to outline the professional principle that all health care professionals,
most importantly doctors and nurses, have a duty to prepare care plans.  It may be that these
need to be referred to in the Act.
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Page 31, Paragraph 53 (4) (a) (2)

Given our comments on the exclusion on nursing services from services provided by Local
Authorities above, and given the policy memorandum that state that Community Care
Services relate to those governed by the Social Services Act, does this clause include or
exclude nursing services or would these be covered by “other services”?

Page 31, Paragraph 53 (5) (b) – Powers of tribunal

(5) (b) talks about medical treatment.  RCN Scotland would ask whether the term medical
treatment is restrictive as used in this legislation.  Should the word not read clinical treatment,
which would encompass a range of nursing and other clinical or therapeutic treatments
including pharmaceutical interventions.

Page 32, Paragraph 54 – Compulsory Treatment Orders: measures that may be authorised

(1) (c) (i)  - see comments in Paragraph 53 above

Page 35-36, Paragraph 62 – RMO duties

RCN Scotland asks why it is not appropriate to include the patient in this section?

Page 38, Paragraph 67 (3) – Determination extending order: notification etc

RCN Scotland suggests that the patient has a right to have appeal to the RMO’s decision that
he or she may not be sent a copy of this record.

Page 42, Paragraph 74 - MHO: Duties as respects patient

RCN Scotland is not clear that Duties as respects patient is grammatically correct.  We are
however more concerned that this section could be strengthened and should be inserted in
Paragraph 45 at the pre application stage.  This is in tune with our recommendation that the
provision of patient information needs to be strengthened especially in relation to patients
rights and access to advocacy services.

Page 42, Paragraph 75

RCN Scotland would suggest that patients have a right of appeal to the Tribunal at the time of
consideration of the Compulsory Treatment Order.

Page 42, Paragraph 76 - Application by patient

RCN Scotland seeks clarification of these clauses.  Does this mean that people have no right
of appeal against the Compulsory Treatment Order until three month period has elapsed?
Given the timings to convene a tribunal this would seem to be a fairly lengthy wait before an
appeal can be made.
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Page 47, Paragraph 84 - Failure to attend for medical treatment

RCN members as discussed earlier, expressed concern on the balance of the Bill between
proposals for coercive treatment to more therapeutic mental health care.  RCN Scotland
therefore reiterates that additional safeguards are introduced in the code of practice to prevent

� Compulsory treatment taking place in the community, due to lack of hospital beds, when
the patient ought to receive hospital care

� Compulsory medication being used as a substitute for adequate mental health care

Page 50, Paragraph 87 - Transfer of certain detained persons

RCN Scotland questions why managers are given powers under this act?  Should paragraph
(2) not state that managers in consultation with clinical teams decide on transfer
arrangements?

Page 131, Section 200 – Nursing Holding Powers

RCN Scotland has not heard any negative views expressed regarding these powers.  They are
broadly similar to existing powers.  The period of detention in England is proposed to be 3 or
4 hours, however Scottish nurses appear content with 2 hours.

Suggestion of new patient right (forensic mental health)

RCN Scotland is firmly of the opinion that patients detained in the State Hospital should not
only have a right to appeal against their transfer to that hospital, but also have a right to appeal
against their continued placement in a high security environment where this is no longer
needed.  RCN Scotland is not convinced of the policy arguments that just because enough
services do not exist for medium secure psychiatric units that this is good reason not to give
patients a right to appeal against such detention.  This policy principle is totally flawed, since
it would mean that no services could be developed and patient rights not promoted because
services were not there.

Suggestion of new consideration – children’s services

RCN Scotland would wish to see further debate before this legislation is finalised about
whether any children under the age of 16 should be considered for ECT or NMD.  RCN
Scotland is not convinced that sufficient research and evidence review has been undertaken on
the efficacy of these treatments on children whose brains are still growing, whose
personalities are still developing and whose physiology is still unique.  RCN Scotland is not
convinced that there are sufficient safeguards in this legislation with regards to children and
these treatments.

We would also question whether age of consent for such treatments is 12 as in other
legislation or 16 as is in this Act.

Comments on Financial Memorandum

RCN Scotland has serious concern that insufficient funds are identified for production,
delivery and evaluation of training.  The start up costs of £250,000 to cover developing a code
of practice and production of training materials is a particularly small budget.  Whatsmore a
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budget of £750,000 to cover all non Local Authority staff training needs is also woefully
inadequate.  RCN Scotland estimates that this amount alone would be needed to cover the
training requirements for the approximate 7,500 nursing staff in Scotland.  This is calculated
by 1 training day for 7,500 staff in groups of 20 at approximately £800 per day for two
trainers would cost around £300,000.  If venue, on costs, catering and most importantly back-
fill costs to allow nurses to attend, this would come to about another £300,000.  Obviously
therefore a budget of £750,000 is woefully inadequate.  It is also important to note that the
production of training materials should be complimented by awareness raising materials,
materials for nurses in training, nurses who wish to return to practice and to support other
aspects of professional development.

RCN Scotland is also keen to establish that training costs should be identified on a recurring
year since nurses and other health professionals have a requirement for continuing
professional development.  We consider this a very important issue since some of the aspects
highlighted by MWC previous reports allude to the need for ongoing training for nursing and
other staff.
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