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1. Mental Health (Scotland) Bill (in private): The Committee will take evidence at
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MENTAL WELFARE COMMISSION FOR SCOTLAND

NEUROSURGERY FOR MENTAL DISORDER: SUBMISION TO HEALTH AND
COMMUNITY CARE COMMITTEE

Section 164 of the Mental Health Bill makes provision for mental disorder in some patients to
be treated with neurosurgery, even though they are incapable of consenting to the procedure.
The section describes stringent safeguards against this treatment being used inappropriately
or in patients who object to the treatment.

1. What is neurosurgery for mental disorder (NMD)?

It is a treatment for a small number of patients chronically disabled by severe forms of
specific mental illnesses which have persistently failed to respond to other methods of
treatment. They are severe depression and severe obsessive –compulsive disorder.

Research has shown that, in these illnesses, there are changes in both the structure and
function of specific small areas of the brain. In the absence of any response to drug treatment,
psychological therapies, social interventions and Electro-Convulsive Therapy (in the case of
depression), NMD may be the only effective treatment. It involves inactivating the relevant
small areas of abnormal brain tissue. It is similar to procedures used to treat intractable severe
epilepsy, Parkinson’s Disease and chronic pain.

2. Are these operations ‘lobotomies’?

No.  Despite the tendency of the media to refer to them as such (cf “The Scotsman” 12 June
2002) they are quite different.  Lobotomies and leucotomies were much cruder operations
which were performed in the 1950s and 60s which destroyed much larger amounts of brain
tissue and sometimes led to serious long-term side effects including personality change.
Modern operations of the type that are carried out in Dundee are very carefully targeted to
particular areas of the brain (to within 1 millimetre) and involve the destruction of a very
small of brain tissue.  They do not share the long-term effects on personality which were a
problem of the earlier cruder operations.  Information on efficacy, beneficial effects and
adverse effects can be found in the CRAG Good Practice Working Group Report on
Neurosurgery for Mental Disorder (1996) and the Neurosurgery for Mental Disorder in
Dundee Report by Matthews and Eljamel (2001).  Overall, around 50% of patients derive
significant benefit from the operation.

3. Is neurosurgery for mental disorder a recognised treatment?

It is.  The Scottish Office set up a Good Practice Working Group On Neurosurgery For
Mental Disorder under the auspices of CRAG which reported in 1996.  This recommended
that neurosurgery for mental disorder should continue to be available in Scotland but only as
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a treatment for intractable obsessive compulsive disorder and affective disorders (eg major
depressive illness). This was accepted by the Scottish Office. The Report also recommended
that NMD should be able to be performed on patients incapable of giving consent to it
provided that they do not resist or oppose it.  It also recommended the setting up of a standing
advisory committee on NMD, which has since been set up.  It further recommended that there
should be only one centre in Scotland providing neurosurgery for mental disorder and a
service has been available in Dundee since 1992.  Only three or four people per year receive
this treatment, mainly because of severe intractable depressive illness.

4. Can the treatment be given now to patients who can’t or don’t consent?

In theory it could but, in practice, it does not happen.  The Mental Health Act says that if a
patient is detained under the Act, then NMD can only be carried out with his or her consent.
He or she also has to be seen by three people appointed by the Mental Welfare Commission,
one of whom must be a doctor.  All three must certify that the patient is capable of consenting
and is consenting and the doctor in addition must say that it is appropriate to offer the
treatment in order to alleviate or prevent deterioration in the patient’s condition.  The current
Mental Health Act does not cover the position of non-detained patients.  However, since
1993, the Mental Welfare Commission and the treatment centre in Dundee have had an
agreement that the Commission should assess voluntary (non-detained) patients, in the same
way as those subject to compulsory measures.  In theory, a non-detained patient unable to
consent could be operated on under common law or following petition to the Court of Session
for the appointment of a Tutor Dative but this has not occurred.

5. Why would some patients not be in a position to consent to, or refuse, the
procedure?

It has to be remembered that this operation is only being offered to people when they are
severely ill and their illness, nearly always severe depressive illness, has not responded to any
other treatment.    Very severe depression can slow up a person’s thinking and decision-
making processes, to the extent that he or she cannot consent (or refuse) because of inability
to weigh up evidence and make a decision.  There are other cases where depression so
distorts thinking that even when consent is given it cannot be regarded as proper consent; for
example, a patient may say he or she wants treatment in the hope that it will be fatal, because
he or she is wicked and deserves to die.

There is a protocol for assessing whether NMD would be beneficial; it stipulates that the
patient must have had at least three years of unsuccessful treatment with anti-depressant
drugs, ECT and psychological treatments, before the neurosurgical treatment is considered.

It would be invidious if the treatment were available to a slightly less ill patient who was able
to weigh things up and consent to the treatment, but not available to a patient who was more
ill, and arguably needing the treatment more, but was not able to consent to it because of the
effects of the illness.  In the Commission’s experience the latter situation would arise only
rarely, maybe once every five or ten years.  Nevertheless the principle is important.

6. Is the Executive out on a limb by including this provision in the Bill?

No.  The Scottish Law Commission in its Report On Incapable Adults recommended it in
1995.  The Scottish Law Commission consulted through a discussion paper prior to its report,
which led on to the Adults with Incapacity Act The report says “In  our discussion paper we
considered that a prohibition on psychosurgery for incapable patients seemed too absolute
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and proposed that the treatment should be able to be carried out with the court’s
approval…… The only dissent on consultation was from the Scottish Association for Mental
Heath …. If the Association’s comment is to be taken to mean an absolute prohibition of
psychosurgery for all incapable patients then we would disagree.  Those who are so
profoundly mentally disordered that they are incapable of consenting to psychosurgery may
well include patients who would most benefit from the operation.  The operation should
however, never be performed on those who oppose or resist it.”  The Scottish Law
Commission noted that a similar view had been expressed by the Scottish Office Good
Practice Group on Neurosurgery For Mental Disorder referred to above, published in July
1996.

The Millan Committee, which was set up to review mental health legislation in Scotland and
which reported in January 2001, also considered the issue.  The Millan Report says “We
strongly believe that no-one should have psychosurgery imposed on them against their will.
However it is the case that some people may be so affected by their illness that, although not
objecting to the treatment, their ability to give a fully valid consent is compromised.  Unless
some special arrangement is made, such patients could never be treated by this means, even if
it were there last hope of recovery.  We do not think it would be wise to make provision
which could prevent such people from ever receiving this treatment.  On the other hand the
concerns which arise in relation to undertaking such a treatment on a patient without consent
are such that we believe that additional safeguards are required, for the very rare case which
might arise.”  The Committee went on to recommend that it should only be possible to carry
out neurosurgery for mental disorder on a patient who is not capable of consenting to the
treatment if the patient does not oppose the treatment being carried out and the Court of
Session has approved the treatment.  It should be noted that the Millan Committee also
consulted very widely prior to making its recommendations.

7. What about the 1991 United Nations Resolution in respect of NMD?

This was a General Assembly resolution (46/119) in 1991 on “The Protection of Persons with
Mental Illness and the Improvement of Mental Health Care”.  Principle 11 deals with consent
to treatment and paragraph 14 of that principle appears to say that psychosurgery for mental
illness should never be carried out on a detained patient and should be carried out on any
other patient only when there is informed consent certified by an independent external body.

However, as with any rights document, the protections of patients’ rights have to be balanced
against the safeguarding of health and safety.  The UN document has a general limitation
clause which says “The exercise of the rights set forth in the present principles may be
subject only to such limitations as are prescribed by law and are necessary to protect the
health or safety of the person concerned or of others ….”  The Executive proposals would be
in keeping with this clause.

8. The recent report from the treatment centre in Dundee has said that the service
there would not be willing to carry out operations on patients unable to consent.
Doesn’t this decide the matter?

No.  There may be a number of reasons why the doctors involved have made this decision.  It
is not for individual doctors however to lay down national policy – that is for Parliament and
the Executive.

Admittedly, it will be a difficulty in practice if Parliament makes a provision available and
the only service in Scotland declines to provide it.  It is potentially discriminatory to make an
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operation available for people who can consent but unavailable to those who are incapable
through illness.  It may also cause the Executive difficulty if a patient suffers harm (for
example through suicide), having been denied the opportunity of treatment.  It could be
argued that the state is not carrying out its responsibility under article 2 of the European
Convention on Human Rights – the right to life.

9. If the regulations are passed does this mean that doctors will be able to force
neurosurgical treatment on unwilling patients?

No.  First of all what is under discussion is not overcoming a person’s competent refusal.
Those able to weigh up the issues and reach their own decision will have a perfect right to
refuse the treatment.  What is under discussion is only those patients so affected by their
illness that they are unable to give a competent consent or refusal.

Secondly, the treatment will not be given to anyone, even though incapable, who actively
resists it.  This is made clear in section 164 of the Bill.

Thirdly, it will not be in the hands of doctors.  Any doctor proposing to give an operation in
such a situation will need to seek approval in the Court of Session, where the arguments for
and against treatment can be fully explored.

10. What will be the effect if the Scottish Association for Mental Health argument
prevails?

The result will be that the possible benefits of neurosurgery for mental disorder will be
denied to a very small number of severely mentally ill patients for whom every other possible
treatment has been tried and found wanting.  Such patients will continue to experience the
great suffering and severe limitations caused by severe depressive illness and many of them
will be at a high risk of suicide.  Neurosurgery for mental disorder would be the only
treatment outlawed for incapable patients.  Either it is regarded as a legitimate treatment or it
is not.  It should not be available for capable patients and unavailable for incapable patients,
though of course strict safeguards would be required for treatment in the absence of consent.

11. Why is the Mental Welfare Commission involved in this?

The Mental Welfare Commission has responsibilities under the Mental Health Act and the
Adults with Incapacity Act, which are broadly to protect the welfare of people who have
difficulty in protecting their own interests.  We are also closely involved in the issue of NMD
Since 1993,  we have seen all patients, prior to surgery, who have had the procedure in
Scotland.  We believe that our protective duty involves ensuring that patients incapable of
consenting get the treatment they need, with appropriate safeguards, as well as making sure
that incapable patients do not have inappropriate interventions.
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For further information please contact:

Dr J Dyer
Director
Mental Welfare Commission for Scotland
K Floor
Argyle House
3 Lady Lawson Street
EDINBURGH      EH3 9SH

Tel:  0131 2226160
Email:  JDyer@mwcscot.org.uk
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