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Health and Community Care Committee

24th Meeting, 2003

Wednesday 2 October 2002

The Committee will meet at 9.30 am in The Chamber, Assembly Hall, the
mound, Edinburgh

1. Item in Private: The Committee will consider whether to take item 5 in private.

2. Subordinate Legislation: The Committee will consider the following negative
instruments –

The Nursery and Midwifery Student Allowances (Scotland) Amendment
Regulations 2002, (SSI 2002/423)

The Food (Figs, Hazelnuts and Pistachios from Turkey) (Emergency
Control) (Scotland) (No.2) Regulations 2002, (SSI 2002/424)

The Food (Peanuts from China) (Emergency Control) (Scotland) (No.2)
Regulations 2002, (2002/425)

3. Mental Health (Scotland) Bill: The Committee will take evidence at Stage 1
from –

Dr David Love, Joint Chairman, The Scottish General Practitioners
Committee of the BMA

Dr Donny Lyons, Royal College of Psychiatrists

Ruth Stark, Professional Officer, BASW

David Hewitson, Mental Health Officer, BASW

4. Hepatitis C: The Committee will consider possible future action in relation to the
Scottish Executive’s Expert Group on NHS compensation.

5. Witness Expenses (in private): The Committee will consider expenses claims
made by witnesses.
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The British Medical Association

The British Medical Association is the voice of the medical profession in the UK. With a
membership of more than 120,000 - more than 13,500 of who live in Scotland - the BMA
represents more than 80% of British doctors.

The Scottish General Practitioners Committee is a committee of the BMA which represents
the views of general practitioners in Scotland.

Introduction

The BMA is grateful for the invitation to present both written and oral evidence to the Health
and Community Care Committee on the Mental Health (Scotland) Bill.  We consider that
there is a great deal to be welcomed in the Bill.  The fact that the Bill is based upon the
statement of principles specified in the Millan Report is to be applauded and we would like to
see the principles on which the Bill is based included in the text of the Bill.  This has been
successfully and usefully achieved in the Adults with Incapacity (Scotland) Act 2000.

We have been asked to comment specifically on Parts 5 & 6, on emergency and short-term
detention.  We would like to take this opportunity to also raise one or two other areas of
concern that relate to, or follow on from, Parts 5 & 6.  We will study the Bill in greater detail
over the next couple of weeks and we will be happy to provide further evidence.

Emergency Detention – Part 5

We understand that it is intended that this part of the Act would normally only be invoked
where time or true emergency prevented the use of a short-term detention order under Part 6
of the Act.  We are concerned that with limited mental health resources, as at present, that
the default position may be towards using Part 5 as a portal for assessment under Part 6.
This would not be generally in the interests of patients but may be the only course open to a
general practitioner or indeed to another doctor caring for a patient in a general hospital.  The
Act should explicitly state that the preferred route should be an assessment under Part 6.

SUBMISSION OF THE BRITISH MEDICAL ASSOCIATION
TO THE HEALTH AND COMMUNITY CARE COMMITTEE
ON THE PROVISIONS FOR EMERGENCY AND SHORT-
TERM DETENTION IN THE MENTAL HEALTH
(SCOTLAND) BILL
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We note that where practicable the consent of a mental heath officer should be sought before
an emergency detention certificate is issued.  Our presumption is that a mental health officer
should normally be consulted.  Again we are concerned about difficulties with access to
mental health officers, especially in an emergency and specifically outwith normal working
hours.

We recognise the role of the Mental Welfare Commission in monitoring the application of the
Act but we would submit that due to current evidence on limited manpower that such
inappropriate use of Part 5, including an inability to seek the consent of mental health officers
will be inevitable.

Part 5 places responsibilities on general practitioners and others to notify a series of
individuals and organisations, in particular the Commission and the local authority.  We
suggest that those responsibilities should more appropriately be undertaken by the hospital
to which the patient is admitted.  The average general practitioner will complete an
emergency detention certificate perhaps once every three to five years; it is inappropriate to
add what are valid but bureaucratic responsibilities to the general practitioner when the
admitting hospital will have procedures in place for completing these tasks on a regular
basis.  The certificate completed by the GP, should contain all the information required and
should be in multiple copy form printed on No Carbon Required (NCR) paper.  The GP could
retain one copy, while the remaining copies could accompany the patient to hospital for
subsequent distribution by hospital staff as appropriate.

We would also suggest that there are issues of confidentiality in relation to the suggested
distribution of patient specific information.  Doctors are bound by the guidance on
confidentiality issued by the General Medical Council.  Confidentiality should be an integral
part of the protection of patients’ rights.

Section 31(1) makes reference to an appropriate period that is subsequently defined in
Section 31(8).  We are unclear as to the intended meaning.

Finally, we have concerns about arrangements for the supervision and transfer of a patient to
hospital following the assessment and completion of an emergency detention certificate.
While we appreciate that the details of this may be addressed in the Code of Practice that will
accompany the Act, we feel that it warrants consideration at this stage.

Short-term Detention - Part 6

The norm will be that a patient, for whom an emergency detention certificate, or a short-term
detention certificate, has been completed, will be transferred to a psychiatric unit.  However,
situations will arise when patients are of necessity admitted to hospitals with emergency
medical facilities and which may not have a psychiatric unit.  The Responsible Medical
Officer should be an appropriately trained psychiatrist. The current informal arrangement for
such patients is that the Responsible Medical Officer is their general hospital consultant, but
advised by a psychiatrist.  This arrangement is inappropriate, as it does not allow the patient
sufficient protection.

The BMA suggests that a new clause be added to the Bill (in the various sections as
appropriate) stating that if there is no approved medical practitioner on the staff of the
hospital where the patient is detained, that the Responsible Medical Officer should be an
approved medical practitioner with the appropriate expertise from another hospital.  The
details of this arrangement will need to be carefully considered but might include appropriate
honorary contracts for liaison psychiatrists.
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The development of a more flexible approach to the use of compulsory powers is extremely
welcome, as is the overall impression that the Bill is trying to develop a more responsive,
subject-centred approach that recognises, as far as possible, the individual circumstances of
patients.  Where compulsory treatment orders follow detention orders we note the
opportunity for general practitioners to be involved in the application to the Tribunal. We
expect that this will only occur where both the approved doctor and the GP agree that this is
more appropriate than having two approved doctors assess the patient.

The introduction of compulsory treatment orders will allow patients to be treated in the
community rather than in hospital. The requirement for a patient to attend specific
appointments at specific locations is appropriate provided it is clearly understood that in the
absence of specific local agreement, GP involvement with patients who are subject to
compulsory treatment orders is restricted to the provision of General Medical Services when
the patient is living at home.

It is important that community services are sufficiently developed to support community
based compulsory health care otherwise excessive pressure will be put on community based
staff.

In the context of emergency or immediate care, we are concerned by the provisions of
Section 198 and the powers of the police to remove a person to a place of safety that might
be an undefined hospital.  This should be more carefully considered and defined.  It would be
inappropriate, but it may not appear so to a police officer, to remove a person to a community
hospital or even a paediatric hospital.

Other Relevant Issues

Manpower Implications

The decision to move away from a system whereby a Sheriff determines whether or not
criteria for compulsory treatment are met, to one where a judicial forum determines the
specific powers of compulsion required in an individual case, is a positive advance.

The BMA has concerns that a large amount of medical time will be involved in the
preparation of applications for treatment orders and appearing in front of tribunals.  For the
general practitioner, this might involve taking anything up to the equivalent of two days out of
a working week, and almost as much time may be taken up on a regular basis by consultant
psychiatrists. Although it is recognised that general practitioners would generally only be
involved if they had taken part in compulsory treatment order applications, a Tribunal may
summon them if required. Measures must be taken to minimise the disruption to practices
and patient care.  If the implementation is under resourced and there are delays in tribunal
hearings as a result, patients may take court action to seek compensation under the Human
Rights Act.

Psychiatrists will spend a large amount of time and effort involved in mental health tribunals
which will be disruptive to their workload and that of their colleagues.  The new statutory
duties for psychiatrists will inevitable take precedence over routine patient care to the
detriment of patients and to the detriment of the workload of general practitioners and others
involved in the care of the patients.

We are extremely concerned that the Policy Memorandum and Financial Memorandum that
accompany the Bill have not taken due account of medical manpower implications.  We note
the estimates of financial costs for additional manpower in psychiatry, which is welcomed; the
fundamental problem however, is a shortage of appropriately trained doctors.  It is regrettable
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that lessons, in this regard, have not been learned from experience of the passage through
Parliament of the Adults with Incapacity (Scotland) Act 2000.
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Patient Representation

We support the arrangements for patient representation and advocacy and recognise the role
that representatives will have in the event of emergency or short-term detention.   We feel
that it would be inappropriate for a patient to nominate their general practitioner or other
professional carer as a named person and this should be stated in the relevant section.  In
view of the serious manpower shortages in primary care general practitioners should not be
listed among those who may act as a nominated person to witness the appointment of a
named person.

Conclusions

We welcome the principles on which the Bill is based and the movement towards greater
patient autonomy.  We would wish to see the principles included in the Bill as has been done
for the Adults with Incapacity (Scotland) Act 2000.

We support the arrangements for emergency detention as outlined in the Bill provided that
assurances can be given on manpower implications to avoid inappropriate use of emergency
detention.

When patients under detention are admitted to non-psychiatric units they should have regular
direct supervision and support from a Responsible Medical Officer who is appropriately
trained in psychiatry.  The informal arrangements that are in place at present are not
satisfactory.

Consideration must be given to the date of implementation of the Act.  Discussion must take
place with representatives of the medical profession on solutions to the medical manpower
problems well in advance of implementation.

Date: 26 September 2002
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ROYAL COLLEGE OF PSYCHIATRISTS – SCOTTISH DIVISION

COMMENTS ON MENTAL HEALTH (SCOTLAND) BILL

PARTS 5 AND 6

GENERAL COMMENTS

In keeping with the rest of the proposed Bill, there is much to commend and the College greatly
appreciates the work that has gone into a thoughtful attempt to tackle a complex area for
legislation.  The Bill appears to us to balance issues of freedom, autonomy and human rights with
the need to provide appropriate mental health care to people who have impaired ability to make
decisions about provision of medical treatment.

PART 5 (EMERGENCY DETENTION)

Section 31 should specify that the medical practitioner is registered with the General Medical
Council of the UK.  This would appropriately exclude pre-registration house officers!

It is difficult to see why sub-sections 4 and 5 are separate.  We would agree that the conditions
under which emergency detention should be carried out are:-

� that the patient has a mental disorder, and
� that because of the mental disorder the patient’s ability to make decisions about the provision

of medical treatment is significantly impaired, and
� that it is necessary as a matter of urgency to detain the patient in hospital for the purpose of

determining what medical treatment will be required to be provided to the patient, and
� that if the patient were not detained in hospital there would be significant risk to the health,

safety or welfare of the patient or to the safety of any other person, and
� that making arrangements with a view to the grant(ing?) of a short term detention certificate

or the making of an application for a compulsory treatment order would involve undesirable
delay.

For ease of clarity in the Bill, it may be more appropriate to include this as one sub-section.

We would applaud the removal of the authority to consent to detention from the nearest or any
relative.  We would concur with the recommendations of the Millen report that this does nothing to
safeguard the patient’s interests and can damage relationships.  We note that a medical
practitioner need not consult or obtain consent from a Mental Health Officer if it is impractical to
do so.  We feel that medical practitioners should make reasonable attempts to secure the consent
of a Mental Health Officer and that the Act or the Code of Practice should require that local
authorities provide a simple mechanism for medical practitioners to find and consult Mental
Health Officers.  This is not always the case at present.  Perhaps this could be included in
Section 27 (Appointment of Mental Health Officers).

31(8)(a) is a bit confusing.  Is it not sufficient to require that the medical practitioner grants a
certificate within 4 hours of the completion of the medical examination?  If so, would it be simpler
just to include that under Section 31(1)?
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Section 32 requires the medical practitioner who grants the emergency detention certificate to
notify up to 3 different bodies on a number or items, notably the reason for granting the certificate,
whether consent was obtained and why not if it wasn’t, the alternatives to granting the certificate
and the reason for determining that such an alternative was inappropriate.  We would not
disagree that this information is important.  In practice, we would doubt whether general
practitioners, who will presumably do most of this, will have sufficient knowledge of the Act to
comply with this.  Two helpful suggestions might be:-

� design a Section 31 form that captures this information (might take more time to complete but
would make the practitioner think about the criteria for emergency detention), or

� perhaps via the Code of Practice, requiring that the hospital managers issue a prescribed
form to the practitioner who has granted the certificate.  The practitioner could then return this
form and the hospital mangers could be responsible for notifying the Commission and, where
appropriate, the local authority.

Section 33 covers the duties of hospital managers.  We agree with the principles of this section.
However, we have one or two suggestions to make.

We agree that an approved medical practitioner should examine the patient as soon as
practicable after emergency detention.  This may be interpreted in different ways.  For example,
Trust A may require that an approved medical practitioner sees the person in the middle of the
night when they are admitted, whereas Trust B is happy to leave this to anytime within the 72
hours, especially over weekends/public holidays.  This is perhaps more of an issue for the Code
of Practice.

Section 33 makes no reference to a Mental Health Officer.  It is our experience that, under the
existing Act, some Mental Health Officers wish to delay consent to short term detention until as
late as possible in the 72 hour period.  We would suggest that the emergency detention as
proposed by the Bill should, following a recommendation by an approved medical practitioner,
either be rescinded or progressed to short term detention at an early stage.

Also, under Section 33(4) and (5), it would be unreasonable and impractical for the managers of
the hospital to provide meaningful notification within 12 hours on an evening or weekend.  Under
these circumstances, Section 33(6) should read “if it is impractical to give notification as
mentioned in sub-sections 4 and 5, this notice must be given at the earliest stage where it is
practical to do so”.

PART 6 - SHORT TERM DETENTION

We are in broad agreement with the provisions of this part of the Act and again applaud the
removal of authority to consent from the patients nearest relative while agreeing that it is
appropriate that the approved medical practitioner shall consult the named person.  We note that
the conditions laid down in sub-section 4 of Section 35 do not mention that the application for a
compulsory treatment order would involve undesirable delay.  We suspect this is an error.

A small point under Section 39(3).  The Responsible Medical Officer, when he/she revokes a
short term detention certificate, shall give notice of it’s revocation to any guardian of the patient.
Perhaps this should only apply to a guardian with welfare powers and, if so, should also apply to
a welfare attorney if the patient has appointed one.

We are in full agreement with Sections 43 and 44 which deal with the superseding of a shorter
term order by a longer term or compulsory treatment order.  We would draw attention to our
previous comment that, in principle, an emergency order should only apply for the shortest
possible time until an approved medical practitioner recommends a short term order.

We hope these comments are helpful.
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BASW Scotland
Evidence to the Health and
Community Care Committee
Mental Health Bill
Parts 5 and 6

INTRODUCTION
BASW welcome the introduction of the Mental Health Bill and in particular the
statement of principles at the outset of the Bill. We also welcome the
enhanced role for the Mental Welfare Commission. These strengths in the
legislation should ensure that the new law is implemented with a human rights
perspective.

BASW has been involved with the revision of the Mental Health legislation
initially by giving evidence to the Millan Committee and then through one of
our members, who is an MHO becoming part of the Reference Group. We are
therefore supportive of the processes as outlined in the legislation but would
seek to draw the Committee’s attention to how these processes will be
implemented as it is in this issue that we see the success of failure of the
legislation.

Part 5 Emergency Detention
and
Part 6 Short Term Detention
As the Bill highlights, there is a reality that emergency and short-term
detention are a feature of how we care for people with mental ill-health and
disorder when there are risk factors to themselves or others in the community.
Any detention or loss of liberty must be scrutinised in terms of a human rights
perspective for both the individual and those people who are affected by the
actions of an individual. Sometimes there may be competing human rights
issues and these need to be resolved in the least acrimonious way possible. It
is in this context that role of the Mental Health Officer operates.

There is a principle of minimum intervention, which means that there need to
be resources for the prevention of detention. These need be accessible and
visible to the many people in our community who would benefit from mental
health provision at an early stage of illness before reaching the crisis point
where detention is being considered.

The recognition by the Millan Committee that the skills, knowledge and
expertise of the MHO were assisted also by a degree of separateness from
the health system provides objectivity for the person who is being examined
and his or her carers. The holistic training of social workers enables them to
provide a picture of the person with mental ill-health or disorder within a
context of home, family and community. The key to this assessment is in the
section on the Social Circumstances Report. One of the failings of the current
system is the lack of insistence on the provision of such reports or the
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resources to provide the reports in the current recruitment crisis. This part of
any new legislative framework needs to be adequately financed if people are
to get good quality services.

To be detained can be a very traumatic experience for people and their
carers. There will be times when people will disagree with these decisions.
Perhaps this should be more often than is currently the case given that the
principle is that treatment by agreement (ie on a voluntary basis) is preferable
to detention. One of the reasons up until now has been the forbidding nature
of the current appeal procedures which deter people from that independent
scrutiny that is their right.

BASW welcome the role that the new Tribunals will take in Appeals. Like
many formal procedures it will need assistance in being accessible to people
in taking its place in ensuring that there is recognition that deprivation of
liberty should be a solution only of last resort. There are therefore a number of
factors that need to be taken into account:
� Timescales for the Tribunals need to be timeous but realistic in terms of

preparing SCRs
� There should be no undue delay in hearing cases and reaching decisions
� There needs to be good training for those involved in Tribunals,
� Adequate numbers of Tribunals to meet the needs of people
� Accessible advice and representation services for those who are affected.

Conclusion
Our main concern is that the Bill should be adequately resourced. It should be
a principled piece of legislation that is respectful of people’s human rights, but
recognises competing rights.

BASW will be presenting evidence through Dave Hewitson, MHO and BASW
member. He works as a  Practice Team Manager in a local authority and has
had extensive experience in both hospital and community social work
departments.

Ruth Stark
Professional Officer
BASW
17 Waterloo Place
Edinburgh
EH1 3BG

1 October 2002
.
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