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Health and Community Care Committee

20th Meeting, 2002

Wednesday 4 September 2002

The Committee will meet at 9.30am in Committee Room 1, Committee Chambers,
George IV Bridge, Edinburgh.

1. Items in private: The Committee will consider whether to take items 6 and 7 in
private.

2. Subordinate Legislation: The Committee will consider the following negative
instruments –

The Community Care (Disregard of Resources) (Scotland) Order 2002, (SSI
2002/264)

The Community Care (Additional Payments) (Scotland) Regulations 2002, (SSI
2002/265)

The Community Care (Deferred Payment of Accommodation Costs) (Scotland)
Regulations 2002, (SSI 2002/266)

The Contaminants in Food (Scotland) Regulations 2002, (SSI 2002/267)

The National Health Service (General Dental Services) (Scotland) Amendment
(No.2) Regulations 2002, (SSI 2002/268)

The Animal By -Products (Identification) Amendment (Scotland) Regulations
2002, (SSI 2002/283)

The Food (Control of Irradiation) Amendment (Scotland) Regulations 2002, (SSI
2002/284)

      The Feeding Stuffs Amendment (Scotland) Regulations 2002, (SSI 2002/285)

3. Public Appointments and Public Bodies etc in Scotland Bill: The Committee
will take evidence from –

Dr David Love, Joint Chairman, The Scottish General Practitioners Committee
and Dr Graham McIntosh, Chairman, The Scottish Medical Practices Committee
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Mr David Ritchie, Chairman, Scottish Hospital Trust and Mr Simon Mackintosh,
Solicitor, Turcan Connell

Mrs Heather Sheerin, Chairman, Highland Primary Care NHS Trust

Mr Malcolm Chisholm MSP, Minister for Health and Community Care, Mr Jim
Brown, Performance Management Division – North Boards, Steve Lindsay, Head
of Division, Solicitors OSSE Group A3 Health and Community Care Division

4. Subordinate Legislation: The Committee will debate –

S1M-3215 Mr Adam Ingram: Adults with Incapacity (Specified Medical
Treatments) (Scotland) Regulations 2002—That the Health and Community Care
Committee recommends that nothing further be done under the Adults with
Incapacity (Specified Medical Treatments) (Scotland) Regulations 2002 (SSI
2002/275).

5. Subordinate Legislation: The Committee will consider the following negative
instruments –

The Adults with Incapacity (Specified Medical Treatments) (Scotland)
Amendment Regulations 2002, (SSI 2002/302)

6. Local Government in Scotland Bill (in private): The Committee will finalise its
report on the bill.

7. Forward Workplan (in private): The Committee will consider its forward
workplan.

Jennifer Smart
Clerk to the Committee

Room 2.5
 email jennifer.smart@scottish.parliament.uk

The Following papers are attached for this meeting:
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Introduction

The Scottish General Practitioners Committee (SGPC) recognises the intent of the
Scottish Executive to reduce the number of quangos operating in Scotland, including
the Scottish Medical Practices Committee (SMPC).  However, we must warn of the
potential problems of abolishing the SMPC.

The SGPC believe that the SMPC has a number of important attributes and believe
that these must be retained with the transfer of responsibility for SMPC’s functions to
PCTs/Island NHS Boards.  It is essential that there are safeguards in place to
maintain the effectiveness of these functions.

The Benefits of the Scottish Medical Practitioners Committee (SMPC)

The SMPC is an independent body, with a board consisting of professional and lay
membership.  Over the years it has earned the confidence of GPs, and although
sometimes decisions made by the Committee do not go in favour of the GP, the
profession respects their decisions.

The method of decision-making and appeals process of the SMPC is open and
transparent. This is welcomed by GPs who believe that SMPC’s position, as an
independent body, enables it to make objective and impartial decisions and does not
allow judgements to be clouded by financial or local pressures.  At present the
decision of SMPC to allow a replacement or additional GP in an area is made purely
on the grounds of the health needs of the local population.

SGPC believes that patients and the profession could suffer if the impartial decision-
making process of SMPC is lost in the process of delegating its functions to
PCTs/Island NHS Boards.  These organisations could find themselves having to take
decisions on GP numbers based on short-term, local financial imperatives rather
than ensuring equitable provision for patients’ needs across Scotland.

Transfer of SMPC role to PCT/Island Health Boards

Transferring the role of the SMPC to that of PCTs/Island NHS Boards will remove
the independence of decision-making and could potentially destabilise the current
satisfactory distribution of GPs throughout Scotland.

More and more services are being provided in primary care, without the subsequent
transfer of resources.  Scotland’s GPs fear that incorporating non-cash limited
General Medical Services (unprotected financial) allocations into the unified budgets
of NHS Boards creates a risk of resources intended for General Practice, being
diverted into other areas of expenditure in either primary or secondary care.

Written submission from the Scottish General Practitioners Committee of
the BMA to the Scottish Parliament Health and Community Care Committee
on the Public Appointments and Public Bodies etc (Scotland) Bill
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This concern is not unfounded. One example where General Medical Services
(GMS) has suffered is prescribing budgets.  The uplift for prescribing budgets has
varied significantly throughout Scotland.  In some areas, the uplift has been well
below that allocated in the unified budgets to Boards, the excess being retained and
spent in non-GP areas of expenditure.

Another examples is the uplift in the budgets allocated to practices to fund ancillary
staff pay.  In some NHS Board areas that have been ‘losers’ under the Arbuthnott
formula, GPS have received an uplift of only 3% for ancillary staff salaries,
significantly less than the nationally negotiated staff pay increases.

The SGPC recommend that previously non-cash limited resources transferred to
PCTs/Island NHS Boards be ring-fenced or protected to at least maintain the current
number of GPs in an area.

The SGPC has long raised concerns over the validity of the Arbuthnott Formula in
allocating funds for GMS; particularly the non-cash limited element, which
determines the number of GPs in an area.  Already the application of the formula to
cash limited GMS budgets has left some NHS Boards facing increasing financial
pressures.

The SGPC is concerned that the transfer of the role of the SMPC to PCTs/Island
NHS Boards will mean that those NHS organisations in financial difficulties will base
decisions on the appointment or replacement of GPs on financial grounds rather
than the health needs of the local population.   This may lead to an unequal
distribution of GPs across Scotland.  It is essential that funding for GMS is secured in
such a way as to provide equitable distribution.

The SMPC has built up many years of experience and expertise, and makes
decisions based on tried and tested indicators of need, including factors such as
rurality, deprivation and additional NHS commitments such as temporary residents
and GPs working in hospitals.  Transferring this function to PCTs/Island NHS Boards
loses the wider national perspective. We have concerns that PCTs/Island NHS
Boards do not have the experience or expertise and inequalities in provision of GMS
across Scotland could emerge.  A national body is less sensitive to local pressures
and can be more objective and consider the broader issues of GP numbers.

However, we also recognise and accept that decisions on GMS should be part of a
wider review of the delivery of all local health services.

In contrast to the position in England, the Scottish Executive has never made a
commitment to setting a target for the number of GPs needed in Scotland.    Indeed,
the current GP contract does little to encourage GPs to apply for additional GPs for
their practice.  We understand that the National Workforce Committee will “oversee
arrangements for distribution of GPs and wider workforce planning for primary care
services, following the abolition of the Scottish Medical Practices Committee.”1  We
are aware that the Scottish Integrated Workforce Planning Group has undertaken
work on the modelling of the GP workforce, but we have not yet had sight of this
work.  The SGPC is not aware that any model of planning the GP workforce has
been developed or validated and we would recommend that any model be
thoroughly tested and reviewed before application nationally.
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Working for Health

In the recent Scottish Executive publication “Working for Health”1, the structure of the
National Workforce Committee, the body that would oversee the distribution of GPs
in Scotland, was outlined.  This body has national, regional and local tiers and we
would question the efficiency of this structure to respond quickly to changing local
situations, in contrast with our experience of SMPC.

At a time of crisis in primary care where we have a national shortage of GPs, the
SGPC believes that implementing a new structure that lacks the skills and expertise
to manage the functions of the SMPC could have serious repercussions on the
provision of GMS in Scotland. Any organisation must have proven experience and
capability if it is to be effective and retain the confidence of GPs.

The representation on the National Workforce Committee as outlined in ‘Working for
Health’ indicates that there will be representation from NHSScotland.  The Board of
the SMPC has professional and lay membership.  The new structure suggests that
there is no lay membership.  The SGPC believes that to enforce the Executive’s
policy of transparency and openness, the Board of the new structure should include
lay membership and GPs with appropriate experience and expertise in this field.

Appeal Mechanism

Under the new structure, regional groups will hear appeals from GPs against
decisions made by PCTs/Island NHS Boards.  We are concerned that the body that
establishes the need for GMS also makes decisions on appeals.  This is a conflict of
interest.  The SGPC would like to see an independent appeal body at national level.

Conclusion

To ensure equitable provision of and properly resourced General Medical Services in
Scotland, decisions effecting GP numbers must be, and be seen to be:

• independent and objective with an independent appeals process;
• open and transparent;
• providing equitable an secure funding of GMS;
• representative, with GP and lay input;
• balancing the national picture and equality of opportunity with local circumstances

and priorities.

1 The Scottish Executive Working for Health – The Workforce Development Action
Plan for NHSScotland  July 2002



HC/02/20/2

Scottish Medical Practices Committee

26 August 2002

Health and Community Care Committee on Wednesday 4 September
2002

With reference to the above meeting, I would like to highlight the following
issues that I would like to raise with the Committee when considering the
abolition of The Scottish Medical Practices Committee.

1. The National Overview.
• The SMPC is the only body at present charged with ensuring the

adequacy of the General Practitioner workforce in Scotland.  The
envisaged replacement seems to be very cumbersome, involving three
tiers of control.

• Presently, there is a crisis in manpower in General Practice not only in
Scotland but also in the UK.  Such a crisis needs to be managed
sensitively at a National level and should not be distorted by regional
variances.

2. Accountability and Openness.
• The SMPC is a transparent Committee, which regularly corresponds with

Boards and Trusts and over the years has built up a strong relationship
with them.  A report is issued annually.

3. Efficiency, Effectiveness and Economy.
• The SMPC achieves 100% of all targets agreed with the Scottish

Executive.
• Practice vacancies and replacements are approved within 3 weeks and in

times of urgency, within hours.
• We have over our 54 year history been successful in achieving an

adequate and fair distribution of GPs nationally.  This view is upheld by the
assertions in the Annual Reports on Adequacy of General Medical
Services sent to us by Boards and Trusts as a Statutory Obligation.  They
have consistently stated that they have an adequacy of General
Practitioners albeit that recent reports state that it is becoming more
difficult to fill vacancies.  This has been achieved without directing
workforce to areas, which indeed was never the function of the Committee.

• The Committee is extremely economical and savings achieved in Abolition
of SMPC are stated to be in the region of only £40,000.

• Replacement of the Committee will necessitate the replication of part of
the Committee in each Health Board area resulting in greater expense and
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fragmentation of expertise.  The resource, therefore, to replace the SMPC
will be much greater than the existing arrangements.

4. Workforce Planning
• The SMPC was concerned at the statement in Paragraph 14 of the

Consultation that we inhibit or limit the developments in practice. We
challenged this statement and asked for examples of where this had
happened. We received no further communication on the subject.

• Far from inhibiting developments, the Committee has taken the initiative in
promoting extra manpower in areas of deprivation, rurality and where GPs
have a role in Hospital work and education.  These are reflected in our
guidelines which are just that and we do apply them flexibly.  We do take
into account special circumstances and there are numerous instances of
this.  We look to Trusts and Boards and indeed the public for some
guidance when making our decisions. We have lay members on the
Committee who perform an invaluable source of knowledge.

• Our responsibility for the Inducement Practitioner Scheme ensures that
they have a fair and transparent support for manpower additions.
Reduction in resource [see below] will make an already precarious service
in the highly rural areas even more precarious.  Recruitment in retention in
these areas will become even more acute.

• Our national overview and expertise mitigates against over enthusiastic
pressure to provide manpower in areas, which perhaps do not justify it,
thus protecting a valuable resource.

5. Incorporation of GMS non-cash-limited funding [Paragraph 23]
• This gives the SMPC grave concern for the fair distribution of the

workforce in the future especially if it is not ring-fenced for Primary Care.
Our concern is supported by communications we have been copied into
from individuals and Trusts.

• This has the potential to destabilise the workforce, increase the divide
between secondary and primary care and lead to an exodus of young
doctors to south of the Border.  It will mean that individual practices will be
unable to plan an establishment for the future making waiting lists in
Primary Care a possibility if Practices were unable to appoint or replace
staff when required.

• The view of SMPC is that there will be a worsening of recruitment and
retention if the funding to Primary Care is not ring-fenced.

• There is a potential for GPs to resign from hospital posts to concentrate on
GMS if they cannot recruit partners. From our data this has the possibility
to also destabilise secondary care.

• Historically, Primary Care does not fare well for resources in competition
with secondary care at local level.
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Scottish Hospital Trust

Health & Community Care Committee
Written Submissions for 4 September 2002

Public Appointments and Public Bodies etc (Scotland) Bill

The Committee has asked for written submissions prior to its meeting on 4
September 2002.  These are to include an elaboration of the stance of the Scottish
Hospital Trust (“SHT”) as regards its abolition.  This paper highlights the areas which
Mr Ritchie (Chairman) and Mr Mackintosh (Partner in Turcan Connell, Secretaries)
would like to raise with the Committee.

Abolition – the background

1. In considering abolition it will be helpful to consider why SHT was originally
established.  Reference is made to the 1969 report “Hospital Endowments” from
which extracts are provided in the Appendix to this paper.  SHT was intended to
have two purposes (a) redistributive; and (b) to provide an element of consistency
and control in the investment and use of funds.

2. The formation of SHT in 1971 served to ring-fence endowments held by the pre-
1948 health boards, and included the constraint that beneficiaries could use only
the income from the funds, not the capital. When created in 1971, the assets of
SHT formed very much the greater part of the endowment assets held by the
various health boards. A number of conditions attaching to these original
endowments remain eg. a requirement for Lothian Health Board to maintain a
burying ground in the cemetery of South Leith, and for Tayside to continue to
provide the Miss Duff Memorial Prize. These conditions are the responsibility of
the various Health Boards rather than SHT.

3. The situation now is that the various Health Boards and Trusts maintain a
number of (post-1948) endowment funds of a size in aggregate rather more than
twice that of SHT. It is our understanding that, for the most part, the Health
Boards and trusts are free to use the capital of these endowment funds, not just
the income.

4. In 1993 a new scheme for distribution of SHT income was established which was
based purely on the capital funds contributed in respect of each Health Board
area; the bed payments ceased and accordingly the redistributive function of SHT
was suspended.  The present function of SHT is therefore to provide, on a
centralised basis, expert investment management on a cost effective basis.
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Abolition – matters for discussion

5. Two questions arise, and it is the view of the members of SHT that they need to
be considered together:

� Fifty years on, is it necessary to preserve the distinction between pre-1948
and post-1948 endowments?

� Is it necessary to preserve the perpetual nature of the pre-1948
endowments, by restricting beneficiaries to the use of only the income
from the investments, and not the capital?

6. The members of SHT do not believe that these are questions on which it is
proper for them to have a view, save that they are not aware of any factors (other
than those laid down in the Act establishing SHT) that would require the
distinction between pre-1948 and post-1948 endowments to be preserved, nor to
require the use of funds to be restricted to income alone.

7. If the decision is taken to abolish SHT (and disburse the funds to Health Boards
and trusts) but to maintain the requirement that Health Boards and trusts use only
the income from the funds and not the capital, it is important for the Committee to
be aware of the following difficulties:

� If the requirement remains that the funds should be invested not so much
as to provide the highest immediate income, but a level of income which
can reasonably be expected to increase in line with inflation (to the extent
that this is possible), the disbursement of funds to the various Boards and
trusts will not result in these bodies receiving any materially different
income or resources to that currently received centrally from SHT.

� If the disbursed funds are merely held as a number of separate funds
within the various Health Boards and trusts (instead of one central fund) it
is difficult to see how overall costs can be reduced, and if Boards are
unable to co-mingle these with other existing funds, it is likely that overall
costs will be higher.

� If the funds are co-mingled with other (post-1948) endowment funds
normally invested by the Health Boards so as to provide ready access to
capital, it may be difficult to achieve the requirement that income will rise
with inflation. (Concerns on the different approaches to investment by the
various Health Boards were among the factors which led to the creation of
SHT as a central fund in the first place– see Appendix)

8. The view of the members of SHT is that if the requirement remains that income
alone can be used, then the most cost effective solution is to maintain SHT in its
current form.

9. Members of SHT have been selected for their specific expertise in investment
management. Although it will remain a requirement that day to day investment
management of the funds is contracted to a specialist firm of investment
managers, it is not known to what degree Health Board trustees have
professional investment management awareness.
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10.If the decision is taken to dissolve SHT, the Members recommend that the
opportunity is taken at the same time to modernise a number of the clauses
rather than simply repeat the wording of the original 1971 Act. As drafted:
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� the investment powers are identical to SHT’s existing powers. These are
generally seen as out of date and consideration should be given to
modernising these.  Depending on the decision as to the use of capital,
reference might be made to a “total return” basis of investment
management.

� the Health Boards are directed to obtain investment advice from “a person
whom the Board considers to be qualified to give such advice by the
person’s ability in, and practical experience of, financial matters”. It would
be more appropriate to include reference to authorisation/regulation under
the Financial Services and Markets Act and, for example, to include
specific powers to delegate on a discretionary basis.

� The draft Bill refers (Clause 5(2)) to regulations to govern the basis of
division of SHT assets.  The 1993 scheme dealing with distribution of SHT
income already identifies underlying shares of capital with individual
Health Boards/NHS Trusts.  This appears to be a suitable basis for
distribution of underlying trust assets.

David C Ritchie
Chairman
Scottish Hospital Trust
28 August 2002
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Appendix: Extracts from “Hospital Endowments”: 1969 Report of a Working Party
set up to Review the Allocation of Hospital Endowments

A “[paragraph 36] Most Boards seem to be aware of the need to keep their
investments under periodic review with expert advice, but there was evidence
of inconsistency from one Board to another and of some funds not having
been invested advantageously.  Generally speaking Boards who only held
sufficient capital to produce the minimum levels of income appear to have
invested for maximum immediate return and to have felt unable to accept the
reduction in income required to purchase investments which might offer future
growth……[paragraph 37] expert investment management is difficult for
Boards, particularly the less well endowed Boards, to achieve individually.
We are in no doubt that overall the management of the investments making
up the Section 7(2) Endowments could be more effectively undertaken by a
central investment fund managed by experts.  The Boards of Management
who gave oral evidence to the Working Party were generally in favour of this
proposal given the assurance that long term it would be likely to result in the
better preservation of the endowment capital and accordingly in a higher level
of income than would otherwise be the case.”

B. Appendix 1 to the 1969 Report contained the following:-

“The Trust should be administered by a small body of voluntary Trustees,
preferably not more than seven, appointed by the Secretary of State.  The
Trustees would be appointed for their general knowledge of and/or experience
in the field of investment and not for their knowledge in the hospital field.
They should be required to employ as investment manager and secretary an
individual or firm skilled in the management of investment money.”

C. Paragraph 2 of the 1969 report summarised its recommendations on
reallocation as follows:-

“Some adjustment of Section 7(2) endowments is required to take account of
changes in the distribution of beds and to provide hospitals on minimum
income levels, including hospitals for mental illness and mental deficiency,
with an increased minimum and accordingly with a larger share of the Section
7(2) endowments income than they at present receive…  Reallocation should
take account of the needs of the hospitals on minimum income levels but
otherwise should maintain, to a limited extent, the principle adopted by the
Hospital Endowments Commission of the funds being available to the
hospitals to which they were originally donated.”
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Submission from Highland Primary Care NHS Trust

Introduction

Involving people is a central theme of modern government.  The process by
and through which people are recruited and supported in their “public body”
roles needs therefore to reflect this importance.  The public sector requires a
mix of skills, backgrounds, cultures and values to encourage broader debate
and improve sensitivity in decision making.

This paper gives comment on some of the key aspects of public appointments
and the support arrangements for those in post.

There were several areas that were of concern in our original response in
February 2001 and these were around training, development, accountability
and recruitment of Board members.
On reading the Bill I believe that many of these issues will be dealt with in the
Code of Practice to be produced by the Commissioner for Public
Appointments.

Training

It is felt that the Scottish Executive have planned an accessible induction
programme for all Board members regardless of their sponsoring body.
Training of Board members should be seen as an on-going investment.
Topics such as Corporate Governance, Public Involvement and Financial
Accountability would be seen as essential.

Recruitment

It is felt that adverts could be more user friendly and appointments should be
advertised in local papers as well as the nationals.  It is suggested that the
Scottish Executive run awareness days at various centres throughout
Scotland to encourage people to think about possible involvement.  In many
cases people lack the confidence rather than the ability and many people are
ignorant about what is actually involved.

Accountability
All appointed members of NDPB’s should be accountable not only for the
performance of the NDPB but also their own performance.  Individual
performance objectives should be prepared yearly.  These should be
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assessed by the chairman and the outcomes lodged with the appropriate
person, e.g. the Commissioner or the sponsoring body.

It is felt that all NDPBs should hold their meetings in public and that the
publication of notices of these meeting should be mandatory.

Representatives

It is felt that the people who serve on Boards should have the right skill mix
which is more important than pure representation.

Dissolution of Scottish Hospital Trust

It is suggested in the Bill that funds previously dispensed from the above body
would now be given to the NHS Board and they will determine whether to hold
the endowments at Board level or distribute them to the NHS Trusts

Currently in the Highland Primary Care Trust we allocate our endowments
directly to the LHCC and other clinical units within the Trust for local
administration.  We feel that local decisions regarding endowments focused
on quality of life issues for patients and staff should  remain with the Trust.

Abolition of Scottish Medical Practices Committee

While the Trust supports the abolition of the SMPC and welcomes the transfer
of the SMPC functions to the local health system, we also recognise that we
have a large number of practices with small list sizes.  As yet we are uncertain
of the impact of the new GP contract on service delivery in these practices
and on remuneration options in such practices.

Conclusion

The very process of consultation on the Bill reflects the developing
understanding of the need for openness, support, and challenge on the use of
Public Appointments.  The Scottish Executive and this Committee are to be
commended for the example being set.  Those with experience in public office
have much to offer from our contributors over the years and welcome such
opportunities.
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The remit of the Committee is to consider and report on—
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Subordinate Legislation Committee

30th Report 2002

Subordinate Legislation

The Committee reports to the Parliament as follows—

1. At its meeting on 25th June the Committee determined that the attention of the
Parliament should be drawn to the instruments listed in this report other than SSI
2002/271.  In that instance, the Committee draws the attention of the Parliament to
the reply from the Scottish Executive to a question from the Committee.

2. The report is also addressed to the following committees as the lead
committees for the instruments specified:

Health and Community Care SSI 2002/275
SSI 2002/283
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Instruments subject to annulment

The Adults with Incapacity (Specified Medical Treatments) (Scotland)
Regulations 2002, (SSI 2002/275)

1. The Committee decided, in its initial consideration of the instrument on 18th

June, to invite witnesses from the Executive to give evidence to the Committee.  The
following attended the Committee’s meeting on 25th June: James Brown and Fiona
Tyrell from the Health Department and Stuart Foubister from the Office of the
Solicitor to the Scottish Executive.

2. The Committee noticed that the Executive’s Note accompanying the
instrument states that the Executive had consulted widely on the Regulations,
issuing 800 copies of the consultation document.  There was no indication, however,
of the result of the consultation or an analysis of the responses.  The Committee
asked for further information about the consultation.

3. James Brown said that the Executive had issued a consultation document in
June 200, based, in essence, on the recommendations of the Scottish Law
Commission and the Millan Committee.  The consultation was part of a tripartite
exercise.  It sought views on the code of practice in relation to Part 5 of the Adults
with Incapacity (Scotland) Act 2002.  The ethics committee under the same Part of
the Act was set up and, thirdly, views were sought on the specified treatments that
could be included in the Regulations.

4. Over 80 responses to the consultation were received of which 49 commented
specifically on the proposals for specific treatments.  The responses were
summarised by Scottish Health Feedback on behalf of the Executive’s central
research unit and a summary document and analysis of the findings were published.
They have also been placed on the Executive’s website.  Summary findings were
also distributed to all those subject to the consultation and a summary report issued
to everyone who had responded to the consultation.  The Committee pointed out that
it is always helpful if such documents accompany the instrument when it is laid
before the Parliament.

5. Mr Brown’s evidence to the Committee usefully confirmed that the
Regulations were based at least in part on recommendations of the Scottish Law
Commission Report No.151 issued in 1995.  The wording of some of the regulations,
such as regulation 3, follows very closely recommendation 62 of that Report.  The
Committee observed that the law has moved on since the time of the Report and the
salience of human rights, in particular, has greatly increased.  The Committee noted,
for example, that the Human Rights implications of these proposals appear to have
been touched on hardly at all in the Report.

6. The Report mentions a recommendation of the Council of Europe in 1991 that
the consent of the patient should be required for certain treatments such as
psychosurgery (and ECT).  In this connection, the Committee has noted the letter
from the Minister for Health and Community Care to the Convener of the Health
Committee dated 18th June advising of the Executive’s intention to lay an amending
instrument to exclude neurosurgery for mental disorder from the present Regulations
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(SSI 2002/275).  An amending instrument laid before the Parliament on 21st June1

has the effect of omitting neurosurgery for mental disorder (NMD) from the present
instrument.

7. The Committee therefore turned to the other treatments covered by the
instrument.  It was concerned that compulsory application of irreversible treatments
might at least in principle breach the ECHR.  Cases to date have focussed on Article
5 (right to liberty) and, indeed, it was this aspect that was mentioned in the
discussion paper of the Law Commission that preceded the 1995 report.

8.   In the present context, the relevant Articles appeared to the Committee to be
Article 3 (inhuman or degrading treatment) and Article 8 (private life) (see the
decision of the Court of Appeal in Wilkinson of 22 October 2001).  Article 12 of the
ECHR (right to marry and found a family) could also be relevant although generally
subsumed within Article 8.  In addition, given that the Regulations will not apply to
patients to whom Part X of the Mental Health (Scotland) Act 1984 applies, there
might also be issues regarding Article 14 (discrimination).

9. The Committee was not persuaded that the Regulations were necessarily in
conflict with Convention rights but considered that the arguments appeared to be
very finely balanced and raised complex ECHR issues.  The Committee therefore
asked the witnesses for further explanation of the Executive’s view that the
Regulations do not breach Convention rights and thus fall within devolved
competence.

10. Stuart Foubister replied that, whilst accepting that issues do arise under the
Articles of the Convention to which the Committee referred, the Executive’s view is
indeed that the Regulations are compatible with human rights.  Article 3 deals with
inhuman or degrading treatment, and the standards at which it operates are set fairly
high.  "The Law of Human Rights", by Clayton and Tomlinson, says:

"The high ’minimum threshold’ for ’inhuman or degrading treatment’ means
that, in order to breach article 3, mistreatment must be very serious. As a
result, it appears that well regulated and monitored mental health practice,
even at the extremes of treatment, will rarely, if ever, breach article 3."

11. Mr Foubister did not think that the combination of the Regulations and the
provisions of the Adults with Incapacity (Scotland) Act 2000 gives rise to serious
questions under Article 3.  The Article under which serious issues are likely to arise
is Article 8, which deals with the right to private life, including the right to physical
integrity.  A situation in which treatment is given without informed consent might give
rise to a breach of Article 8.1.  Article 8.2 is the provision that allows contraventions
of Article 8.1 to be justified.  The Executive’s view is that the balance that is struck by
the Regulations and the Act, between respecting the rights of the individual and
protecting the health of the individual, would be justifiable under Article 8.2.

12. With regard to Article 14, questions notified to the Executive by the Committee
raised the issue of differences in the regimes that pertain to those who fall under the
adults with incapacity legislation and those who are detained under Part X of the
                                           
1 The Adults with Incapacity (Specified Medical Treatments) (Scotland) Amendment Regulations
2002, (SSI 2002/302)
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Mental Health (Scotland) Act 1984.  The Executive’s view is that the two regimes
must be considered in their entirety.  It is a misconceived approach to consider only
one aspect of a treatment regime.  The condition of those who are detained under
the 1984 Act is considerably different from that of those who fall under the 2000 Act.
Accordingly, the Executive does not consider that there is likely to be any breach of
Article 14.

13. The Executive does not suggest in any way that those who are held under
Part X of the 1984 Act do not have equal rights under the ECHR.  The issue with
regard to Article 14 is whether there is an entitlement to deal with those people
differently without there being a breach of law.  In the Executive’s view, the
difference in their overall situation is such that not every aspect of the treatment
regime needs to match up exactly.

14. Stuart Foubister also pointed out that, as the Committee had noted, the bulk
of mental case law from the European Court relates to Article 5 (right to liberty) of the
ECHR and the power to detain people with mental disorders.  But there is very little
case law on treatment without consent.

15. The Committee was grateful to the Executive for its full and helpful evidence.
Taking it into account, the Committee takes the view that although the Regulations
do not necessarily conflict with the ECHR, it is clear that they raise difficult issues
that only a court can decide.  The Committee considered that there is, in the nature
of the subject matter, room for doubt and little or no existing case law to assist.  The
Committee is also aware that, to some extent, the issues raised may overlap into
areas of policy that fall outside its remit.  The Committee therefore draws the
Regulations to the attention of the lead committee and the Parliament on the
grounds that it had concerns as to whether the Regulations, even as
subsequently amended, were compatible with the ECHR and draws attention to
the Executive’s explanation in that respect.

The Animal By-Products (Identification) Amendment (Scotland) Regulations
2002, (SSI 2002/283)

Background
16. The Committee asked the Executive three questions on this instrument.

Question 1
17. The Executive was asked to explain the drafting of new regulation 4(a)
inserted in the principal Regulations by regulation 2(3).  In view of the definition of
“carcase” in the principal Regulations, the Committee considered it unclear as to how
an “entire poultry carcase” can be anything other than “dead”.  The Committee
assumes that it intends to refer to a carcase of poultry that is dead on arrival at the
slaughterhouse.

Answer 1
18. In its reply, reproduced at Appendix 3, the Food Standards Agency Scotland
states that the intention of the amendment is for regulation 4(a) to refer to the whole
body of a bird found dead on arrival at a slaughterhouse.  Whilst the use of “carcase”
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in this context is perhaps not ideal, there does not appear to be any doubt as to the
meaning.

Report
19. The Committee agrees that the intention of the provision is not in doubt.  The
drafting is however undoubtedly unfortunate as the Food Standards Agency appears
to accept and is therefore defective for that reason.  The Committee therefore
draws the attention of the lead committee and the Parliament to regulation 4(a)
on the ground that it is defectively drafted in this respect.

Question 2
20. It is unclear from the drafting of regulation 4(a) whether the exception is to run
from the end of the paragraph or whether there should be a comma after the word
“poultry carcase”.  The Committee was of the opinion that it may have been clearer
had this exception been set out as a separate paragraph to which regulation 4(a)
was subject.

Answer 2
21. The intended meaning is that the wording following “which is rejected” applies
to the words “entire poultry carcase” rather than the words “entire carcase”.  Whilst it
is accepted that the drafting could have been clearer, the view of the Agency is that
the drafting does give effect to this intention.

Report
22. The Committee therefore draws the attention of the lead committee and
the Parliament to this provision on the ground that its meaning could be
clearer, acknowledged by the Agency.

Question 3
23. The Committee asked whether there were any plans for consolidation since
this is the fifth amendment of the principal Regulations.

Answer 3
24. There are no immediate plans for consolidation of the principal Regulations.
However, the Agency will consider this issue in the context of the possible need for
further domestic legislation in the light of new European Animal By-Products
Regulations which are expected to come into force towards the end of 2003, and
likely moves to a new Community-wide regime regulating meat hygiene.

Report
25. The Committee draws the attention of the lead committee and the
Parliament to the Agency’s response and to the Regulations on the ground
that they are in need of consolidation.



Subordinate Legislation Committee 30th Report 2002 – Appendix 7

6

Appendix 3

THE ANIMAL BY-PRODUCTS (IDENTIFICATION) AMENDMENT (SCOTLAND)
REGULATIONS 2002, (SSI 2002/283)

On 18th June 2002, the Subordinate Legislation Committee asked the Executive:

1. To explain the drafting of new regulation 4(a) inserted in the principal
Regulations by regulation 2(3), which the Committee considers unusual.  In
view of the definition of  “carcase” in the principal Regulations, the Committee
considers it unclear as to how an “entire poultry carcase” can be anything
other than “dead”.  The Committee assumes that it intends to refer to a
carcase of poultry that is dead on arrival.

2. The Committee considers it unclear from the drafting whether the exception is
to run from the end of the paragraph or whether there should be a comma
after the word “poultry carcase”.  The Committee was of the opinion that it
may have been clearer had this exception been set out as a separate
paragraph to which regulation 4(a) was subject.

3. The Committee asks the Executive whether it has any plans for consolidation
since this is the fifth amendment of the Principal Regulations.

The Food Standards Agency responds as follows:

1. The intention of the amendment is for regulation 4(a) to refer to the whole
body of a bird found dead on arrival at a slaughterhouse.  Whilst the use of “carcase”
in this context is perhaps not ideal, there does not appear to be any doubt as to the
meaning.

2. On the Committee’s paragraph 2 above, the intended meaning is that the
wording following “which is rejected” applies to the words “entire poultry carcase”
rather than the words “entire carcase”.  Whilst it is accepted that the drafting could
have been clearer, the view of the Agency is that the drafting does give effect to this
intention.

3. There are no immediate plans for consolidation of the Principal Regulations.
However, the Agency will consider this issue in the context of the possible need for
further domestic legislation in the light of new European Animal By-Products
Regulations, which are expected to come into force towards the end of 2003, and
likely moves to a new Community wide regime regulating meat hygiene.

The Food Standards Agency

20th June 2002
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The Adults with Incapacity (Specified Medical Treatments) (Scotland)
Regulations 2002

Background

1. The Adults with Incapacity (Specified Medical Treatments) (Scotland)
Regulations 2002 (SSI 2002/275), an instrument subject to the negative
procedure, was laid before the Scottish Parliament on 7 June 2002. The Health
and Community Care Committee was appointed lead Committee on the
instrument.

2. The instrument consists of regulations making provision in relation to the medical
treatment of adults with incapacity in accordance with section 48 of the Adults
with Incapacity (Scotland) Act 2000.

3. The general position under that Act is that a medical practitioner has authority to
provide medical treatment to an incapable adult where that treatment is intended
to maintain or improve his or her physical or mental health.

4. Section 48, however, provides that certain forms of medical treatment are
exempted from this general authority to treat. The section also empowers the
Scottish Ministers to make regulations specifying a particular treatment or classes
of treatment that will be excluded from the general authority to treat. Such
regulations may also make provision about the treatments to which the authority
does apply, and the circumstances in which such treatments may be carried out.

5. SSI 2002/275 was laid before the Scottish Parliament pursuant to these
provisions. The instrument sets out two classes of medical treatment for which
special authority has to be obtained before a medical practitioner can carry out
that treatment on an incapable adult.

6. The first class of medical treatment can only be carried out if the patient does not
resist and prior approval has been obtained from the Court of Session. This class
consists of:

• Neurosurgery for mental disorder (NMD)
• Sterilisation where there is no serious malfunction or disease of the

reproductive organs
• Surgical implantation of hormones for the purpose of reducing sex drive
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7. The second class of medical treatment can only be carried out if prior approval
has been obtained from a medical practitioner appointed by the Mental Welfare
Commission. This class consists of:

• Drug treatment for the purpose of reducing sex drive, other than the surgical
implantation of hormones.

• Electro-convulsive therapy (ECT) for mental disorder
• Abortion
• Any medical treatment which is considered likely by the medical practitioner

primarily responsible for that treatment to lead to sterilisation as an
unavoidable result.

8. Following the instrument being laid concerns were expressed in some quarters
with the provision. In line with rule 10.4.1 of Standing Orders, Adam Ingram MSP
lodged the following motion:

S1M-3215 Mr Adam Ingram: Adults with Incapacity (Specified Medical
Treatments) (Scotland) Regulations 2002—That the Health and Community
Care Committee recommends that nothing further be done under the Adults
with Incapacity (Specified Medical Treatments) (Scotland) Regulations 2002
(SSI 2002/275).
Supported by: Ms Margo MacDonald, Alex Neil, Andrew Wilson, Mr Lloyd
Quinan, Mr Gil Paterson, Dennis Canavan, Brian Adam, Ms Sandra White

9. On 18 June 2002, the Minister for Health and Community Care wrote to the
Convener of the Health and Community Care Committee (letter attached),
informing the Committee that he intended to lay before Parliament another
instrument amending SS1 2002/275 to exclude NMD. This was in order “to allow
fuller opportunity for parliamentary consideration of this matter … The
forthcoming Mental Health Bill will provide an appropriate forum for such
discussion.” The clerks understand that provisions on NMD will be included in the
forthcoming Bill.

10. On 24 June 2002, another negative SSI, the Adults with Incapacity (Specified
Medical Treatments) (Scotland) Amendment Regulations 2002 (2002/302), was
laid before parliament.

11. The sole purpose of SSI 2002/302 is to exclude NMD from SSI 2002/275. It does
not affect the other provisions concerning sterilisation, hormone treatment, ECT,
or abortion.

Recommendation

12. The Committee is asked simply to note this paper, and the following points:

• Adam Ingram’s motion has not (as of 30 August 2002) been withdrawn.
• The opportunity to debate Adam Ingram’s motion will arise at the 4 September

meeting. The Minister for Health and Community Care will be present to
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debate the motion. If Adam Ingram is absent, any member of the Committee
may move the motion.

• If a debate takes place, and the Committee agrees to Adam Ingram’s motion
then the Committee will report its recommendation that no action be taken on
the instrument to Parliament. Parliament will then consider whether or not it
agrees to the Committee’s recommendation. If the Parliament so agrees then
SSI 2002/275 will be annulled.

• If no debate takes place, or if Adam Ingram’s motion is withdrawn or defeated,
then the Committee will report to Parliament that it has no recommendation to
make. SSI 2002/275 will therefore stand.

• The Committee will consider SSI 2002/302 at agenda item 5. No motion to
annul SSI 2002/302 has been lodged. Even if the Committee agreed with
Adam Ingram’s motion on SSI 2002/275, this would not mean that SSI
2002/302 would fall. This is because SSI 2002/275 would continue to exist
until Parliament agrees to annul it and it is revoked. Therefore the Committee
will still have to consider whether it has any recommendation to make in
respect of SSI 2002/302, even if it agrees with Adam Ingram’s motion in
respect of SSI 2002/275.

13. The Committee should also note the contents of the Subordinate Legislation
Committee’s 30th Report 2002, which contains the Committee’s observations on
SSI 2002/275, and which is included with the agenda papers. (The Subordinate
Legislation Committee will report on SSI 2002/302 after its 3 September meeting:
this will be sent to members as soon as it arrives.)

Jennifer Smart
Clerk
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ADULTS WITH INCAPACITY (SPECIFIED MEDICAL TREATMENTS) (SCOTLAND)
REGULATIONS 2002 (SI 2002/275)

I am writing to let you know the current position on these Regulations, with particular reference to
neurosurgery for mental disorder (NMD).  My earlier letters in December last year and on 5 March
2002 set out how we proposed to proceed.

The Regulations, which were laid before the Parliament on 7 June, specify the treatments and
procedures to which special safeguards should apply, and which are therefore excepted from the
general authority to treat, conferred by Section 47 of the Adults with Incapacity (Scotland) Act 2000.
As foreshadowed in my December letter, the treatments included NMD and the Regulations, as
recommended by the Millan Committee, required the approval of the Court of Session before NMD
could be given to an adult who was unable to consent.  The decision to include NMD in the
Regulations reflected the outcome of the wide-ranging consultative process we carried out last year
and, in addition to the Millan Report, was in line with the recommendation of the Scottish Law
Commission in its 1995 Report on Incapable Adults as well as the CRAG Working Group Report on
Mental Illness in 1996.

On reflection, however, I have decided to amend the Regulations to exclude NMD to allow fuller
opportunity for Parliamentary consideration of this very sensitive matter.  This is in keeping with the
spirit of the debate on 29 February 2000 in the Justice and Home Affairs Committee.
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The forthcoming Mental Health Bill will provide an appropriate forum for such discussion.  I
therefore propose to bring forward amending Regulations to remove NMD from the instrument laid
on 7 June.

I am copying this letter to the Conveners of Justice Committees 1 & 2 and the Subordinate
Legislation Committee.

MALCOLM CHISHOLM


