Health and Community Care Committee
20th Meeting, 2001
Wednesday 19 September 2001
The Committee will meet at 9.30 am in Committee Room 2, Committee
Chambers, George IV Bridge, Edinburgh
1. Items in private: The Committee will consider whether to take items 5, 6, 7, 8
and 9 in private.
2. Time limit on debates: The Committee will be asked to agree to limit debate on
emergency affirmative SSIs to 15 minutes.
3. Subordinate Legislation: The Committee will consider the following affirmative
instrument—
The Food Protection (Emergency Prohibitions) (Amnesic Shellfish
Poisoning) (West Coast) (No.5) (Scotland) Order 2001 (SSI 2001/295)
and the following negative instruments—
The Specified Risk Material Amendment (No. 3) (Scotland) Regulations
2001 (SSI 2001/288)
The Nursing Homes Registration (Scotland) Amendment Regulations 2001
(SSI 2001/215)
The Nurse Agencies (Increase of Licence Fees) (Scotland) Reegulations
2001 (SSI 2001/216)
4. Petitions: The Committee will consider a report on petitions.
5. Annual Report : The Committee will consider the first draft of the annual report
6. Petitions PE 185 and 45 on Haemophilia and Hepatitis C: The Committee will
consider a draft report
7. Petition PE 320 by John Watson on behalf of World Development
Movement: The Committee will consider a draft report.
8. Petition PE 123 by the Warm Homes Campaign on Fuel Poverty:
Committee will consider a draft report.

The

9. Forward Work Plan: The Committee will consider a draft Forward Work Plan.

Jennifer Smart
Clerk to the Committee
Room 2.5
email jennifer.smart@scottish.parliament.uk
***********************
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Petitions

Background
1. Annexe A lists three petitions which have recently been circulated to members and were
forwarded to the Health and Community Care Committee by the Public Petitions
Committee. Paper copies of the background paper have been sent out to members as
they are unavailable in email format.
2. The current position regarding ongoing petitions is attached at Annexe B.
Recommendations
3. The Committee is asked to consider the petitions listed in Annexe A. If members decide
to pursue any of these petitions as inquiries then time will require to be identified within
in the forward work programme.
4. The Committee is asked to note the current position regarding petitions shown in
Annexe B. If the Committee wished to take any further action which may result in an
inquiry time will require to be identified within the forward work programme.
Jennifer Smart
Clerk

G/Cmmtt office/Health/Petitions/reports –Sept 2001

ANNEXE A
Health and Community Care Committee
NEW PETITIONS – full papers attached
Number

Petitioner

PE 370

Lydia Reid on behalf Calling for the Scottish Parliament to take the
of Scottish Parents necessary steps to ensure that a full public enquiry is
for a Public Enquiry carried out into the issue of organ retention. etc.
into Organ
Retention

PE 374

Dr Steve Gilbert
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Petition

Calling for the Scottish Parliament to act urgently and
redress the underfunding of Chronic Pain
Management Services, to debate the matter in
Parliament and to urge the Minister for Heath and
Community Care and Health Boards to move chronic
pain up the health agenda.

Current Position
No member’s comments have been
received.
The Public Petitions Committee has
referred
this
petition
with
the
recommendation that it be considered in
conjunction with PE 283 drawing
attention to the additional request made
for an examination of the role of the
Procurator Fiscal in relation to organ
removal and retention following post
mortems.
Petition also copied to Justice 2 for
information only.
Forwarded by the Public Petitions
Committee– with a recommendation for
information only.
Update
The
Public
Petitions
Committee
considered the petition considered the
petition on 11 September and agreed to
refer the petition to the Health
Community for our consideration
drawing particular attention to the lack
of pain services provision in the
Highlands.
The Petitions Committee has agreed to
seek the views of the Executive. The
Executive’s response is attached.

ANNEXE A
PE 381

Mr Thomas
Campbell on behalf
of TGWU and
UNISON
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Calling for the Scottish Parliament to examine the Forwarded by the Public Petitions
Scottish Ambulance Service’s proposals to close five Committee– with a recommendation for
of its eight Scottish Operations rooms etc.
information only
Update –
The Petitions Committee on 11
September considered responses from
the Scottish Ambulance Service and the
Minister for Health and Community Care
in relation to this petition.
The
Committee agreed to formally refer the
petition to the Health and Community
Care
Committee
for
further
consideration.
The responses are
attached.

ANNEXE B

Ongoing Petitions

Number

Petitioner

Petition

Current Position

PE 320

John Watson on
behalf of World
Development
Movement

John McAllion appointed as Reporter.
Time will require to be allotted to this
petition – suggested date 19
September.

PE 283

SORRO (Scottish
Organisation
Relating to the
Retention of
Organs

Calling for the Health and Community Care
Committee of the Scottish Parliament to examine the
possible implications for health policy in Scotland of
the World Trade Organisation’s liberalisation of trade
in services.
Calling for the Scottish Parliament to initiate a public
inquiry into the practice of organ retention at postmortem without the appropriate parental consent.

PE 45 and West of Scotland Haemophilia and Hepatitis C
PE 185
Group
of
the
Haemophilia
Society
and
Thomas
McKissock
PE 145

Mr Bill Welsh

PE 123

Warm
Homes Fuel poverty
Campaign
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Vaccinations/Autistic Spectrum Disorder

The petitioner has commented on the
Executive’s initial report. (Letter
circulated 26 July 2001). The
Executive has been asked to supply
any comments they have received and
the Committee agreed to await the
outcome of the Executive’s inquiry.
The Public Petitions Committee
intends to carry out further work on this
petition.
See later item – draft report.

The Executive’s response of 29 June
2001 is attached. Member’s views are
sought.
Dorothy Grace Elder’s report to the
Committee was originally circulated on
27 June. The Committee agreed to
continue the item to allow for members
to forward their comments to the

clerks.
Suggested date for reconsideration 19
September.
PE247

Epilepsy
Association of
Scotland

PE223

Mr and Mrs A
McQuire

PE 354

Councillor Charles
Kennedy

PE 367

Mr Eric Drummond

G/Cmmtt office/Health/Petitions/reports –Sept 2001

Calling for the Scottish Parliament to ensure there are Committee agreed on 12 December to
co-ordinated health and social services that will await Acute Services Review.
benefit the 30,000 people in Scotland with epilepsy.
Furthermore the Committee at its
meeting on 27 June wrote to the
Executive to request that in light of the
Executive’s Performance Assessment
Framework, what minimum standards
it intends to set for the provision of
services to epilepsy sufferers.
Calling for the Scottish Parliament to ensure that Agreed on 27 June to await NICE
Multiple Sclerosis sufferers in Lothian are not denied report and agreed to seek information
the opportunity to be prescribed Beta Interferon.
from the Executive on the timetable for
publication of the report.
Calling for the Scottish Parliament to take a view on Agreed on 27 June to ask the Public
the proposals to remove acute medical and surgical Petitions Committee to keep the Health
services at Stobhill General Hospital, and take Committee informed of progress.
whatever further action is appropriate.
The Public Petitions Committee at its
meeting on 11 September noted the
attached letter dated 24 August from
Greater Glasgow Health Board.
Calling for the Scottish Parliament to ensure that Agreed on 27 June to note the petition
adequate and equal services for the diagnosis and and agreed to pass its concerns
treatment of those suffering from sleep apnoea are regarding the present system for
available throughout Scotland
funding small disease groups to the
Public Petitions Committee.
The Public Petitions Committee has
gathered further information - papers
are attached. The Public Petitions
Committee
(PPC)
considered
responses from the Scottish Executive,

Lothian Health Board and Greater
Glasgow Health Board in relation to the
above petition at its meeting on 11
September 2001.
The Petitions Committee agreed to
request the results of Lothian Health
Board’s review of its Sleep Service
when available and to reconsider the
petition on receipt of this information.
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Subordinate Legislation Committee
Remit and Membership
Remit:
The remit of the Committee is to consider and report on—
(a) (i) subordinate legislation which is laid before the Parliament;
(ii) any Scottish Statutory Instrument not laid before the Parliament but
classified as general according to its subject matter;
and, in particular, to determine whether the attention of the Parliament should be
drawn to any of the matters mentioned in Rule 10.3.1;
(b) proposed powers to make subordinate legislation in particular Bills or other
proposed legislation;
(c) general questions relating to powers to make subordinate legislation; and
(d) whether any proposed delegated powers in particular Bills or other legislation
should be expressed as a power to make subordinate legislation.
(Standing Orders Rule 6.11)
Membership:
Bill Butler
Colin Campbell
Gordon Jackson QC
Ian Jenkins (Deputy Convener)
Margo MacDonald (Convener)
Bristow Muldoon
David Mundell
Committee Clerks:
Alasdair Rankin
Ruth Cooper
Alistair Fleming

SL/01/R31

Subordinate Legislation Committee
31st Report, 2001
Subordinate Legislation
The Committee reports to the Parliament as follows—
1.
The Committee met on 11th September 2001 and determined that the attention
of the Parliament need not be drawn to the instruments listed at Annexe A. The
Committee draws the attention of the Parliament to the instruments listed at Annexe
B.
2.
The report is also addressed to the following committees as the lead
committees for the instruments specified:
Education, Culture and Sport
Transport and the Environment
Rural Development

Health and Community Care

Enterprise and Lifelong Learning
Justice 1

SP Paper 385

SSI 2001/214
SSI 2001/245
SSI 2001/266
SE 2001/132
The Fishing Vessels (Decommissioning)
(Scotland) Scheme 2001 (Draft)
SSI 2001/248
SSI 2001/249
SSI 2001/250
SSI 2001/261
SSI 2001/215
SSI 2001/216
SSI 2001/288
SSI 2001/295
SSI 2001/298
The Advice and Assistance (Assistance by
Way of Representation) (Scotland)
Amendment (No.3) Regulations 2001 (Draft)

1

2001 (Session 1)
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ANNEXE A

Instruments subject to approval
Special Grant Report No.4 and Guidance for Local Authorities: The
Domestic Water and Sewerage Charges (Reduction) (Scotland)
Regulations 2001, (SE 2001/132)
The Food Protection (Emergency Prohibitions) (Amnesic Shellfish
Poisoning) (West Coast) (No.5) (Scotland) Order 2001, (SSI 2001/295)

Instruments subject to annulment
The Right to Time Off for Study or Training (Scotland) Amendment
(No.2) Regulations 2001, (SSI 2001/298)

Instruments not subject to Parliamentary control
The Food Protection (Emergency Prohibitions) (Paralytic Shellfish
Poisoning) (Orkney) (Scotland) Revocation Order 2001, (SSI 2001/294)
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ANNEXE B

Draft Instruments subject to approval
The Advice and Assistance (Assistance by Way Of Representation)
(Scotland) Amendment (No.3) Regulations 2001 (Draft)
1.
The Committee raised two points on this instrument. Firstly, the Committee
noted the Executive's intention introduce amendments to the fixed payments scheme
to allow for payments to be made to solicitors appearing in the new Drugs Court.
The Committee, given the possible Human Rights implications of removing a right to
ABWoR before a replacement has been made, asked for further information as to
when it is proposed the amendments are to be introduced.
2.
In its response, reproduced at Appendix A, the Executive states that it
proposes to lay the Criminal Legal Aid (Fixed Payments) (Scotland) Amendment
Regulations 2001 before 14th September 2001, to allow them to come into force in
time for the proposed start date for the Drug Court Pilot Scheme on 15 October
2001. Because the regulations removing the right to ABWoR are subject to the
affirmative resolution procedure, it was necessary for these to be laid in draft at an
earlier date.
3.
The Executive’s response supplies the explanation requested which seems
entirely satisfactory to the Committee. The Committee therefore draws the
explanation to the attention of the Parliament and lead committee.
4.
On the second question, section 9(2)(dd) of the Legal Aid (Scotland) Act 1986
appeared to the Committee to be a relevant power. The Committee asked why it
had not been cited in the preamble to the Order. The Executive has noted the point
and acknowledges that it would have been preferable to cite section 9(2)(dd) in the
preamble to the Regulations.
5.
In the Committee's view, the incomplete citation of powers in the
preamble, acknowledged by the Executive, constitutes defective drafting. The
Committee therefore also draws the attention of the Parliament and lead
committee to the instrument on this ground.

Instruments subject to approval
The Fishing Vessels (Decommissioning) (Scotland) Scheme 2001
6.

The Committee raised five points on the instrument, asking for clarification.

7.
Firstly, as the Scheme makes several references to “in writing”, the
Committee noted the absence of the usual provisions enabling applications and the
like to be submitted in electronic form and asked if it was the intention that they may
be made in this way.
8.
The Scottish Executive Environment and Rural Affairs Department's response,
reproduced at Appendix B, confirmed that it is not intended that applications can be
3
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submitted in electronic form. The application form for a decommissioning grant
requires the signature of the vessel owner or, where the vessel is jointly owned, of all
the part owners; and, if the vessel is subject to a mortgage or other secured loan, the
signature of the mortgagee(s) or lender(s). In addition, the application requires to be
supported by a number of documents and the submission of a confidential, sealed
decommissioning bid. Due to these requirements it was not considered appropriate
to allow applications to be submitted electronically.
9.
The Committee notes the Executive's helpful response, drawing it to the
attention of the lead Committee and the Parliament for information.
10.
Secondly, the Committee noted that there is no provision for an independent
appeal against a decision of the Scottish Ministers to revoke, reduce or withhold any
grant or make a demand for repayment under paragraph 16 and asked for
explanation.
11.
The Department's response confirmed that the scheme contains no such
provision. The Executive considers that the nature of the decisions to be made
under the Scheme relate to policy matters which are for Ministers. Determination of
such matters through appeal mechanisms by persons other than Ministers is not
considered appropriate. Such decisions are, of course, subject to the usual checks
as regards matters such as reasonableness through the remedy of judicial review.
12.
The Committee notes the reiteration of the Executive's view as to the
sufficiency of judicial review as a remedy. However, in the Committee's view, it
remains the case that, unlike decisions to award payments, recovery of money is not
merely a matter of policy but may also raise questions of fact and law that are more
appropriate to an appeal process than internal decision or judicial review. The
Committee, therefore, draws the attention of the lead Committee and the
Parliament to the instrument on the grounds of unexpectedly limited use of the
power.
13.
Thirdly, as paragraph 2(1) includes the additional words “unless the context
otherwise requires”, the Committee asked where in the instrument the words defined
would have different meaning from that in paragraph 2(1).
14.
The Department responded that it is aware that the Committee takes the view
that the words "unless the context otherwise requires" should only be included where
words defined in the instrument are used in a context which requires that they have a
meaning different from the definition used in the instrument. Nowhere in the Fishing
Vessels (Decommissioning) (Scotland) Scheme 2001 does the context require that
the words defined in paragraph 2(1) should have a different meaning from that in
paragraph 2(1).
15.
The Department has acknowledged the Committee’s concerns.
The
Committee considers that, as the words in question serve no useful purpose and
indeed may only confuse, they have no place in a legislative instrument. The
Committee therefore draws the instrument to the attention of the Parliament
and lead committee on the grounds of defective drafting.
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16.
Fourthly, paragraph 2(1) contains a definition of “sea fish” with reference to
Part II of the parent Act. The enabling power is contained in that Part of the Act and,
accordingly, by virtue of the Interpretation Act 1978, the term would in any case carry
that meaning. The Committee therefore asked why the term was further defined in
the Scheme.
17.
The Department responded that section 11 of the Interpretation Act 1978
provides that where an Act confers power to make subordinate legislation,
expressions used in that legislation have, unless the contrary intention appears, the
meaning which they bear in the Act. The Scheme is made by the Scottish Ministers
in exercise of the powers conferred in the Fisheries Act 1981 (" the 1981 Act"). The
1981 Act contains two separate definitions of "sea fish", one for part I of the Act and
another for Part II of the Act. In those particular circumstances, the Department
considered that it would be helpful to those using the legislation to direct their
attention to the fact that, in the Scheme, "sea fish" has the same meaning as in Part
II of the 1981 Act.
18.
In the Committee's view the definition of “sea fish” is quite unnecessary for the
reason given at paragraph 16 above. The Committee therefore draws the
attention of the Parliament and lead committee to the instrument on the
grounds of defective drafting in this respect.
19.
Fifthly, the Committee had difficulty in understanding the process for selection
of applications as set out in paragraph 5 and asked for clarification.
20.
The Department responded that, In considering applications, the Scottish
Ministers require, as soon as is reasonably practical after the appropriate closing
date, to identify the applications that have been made which satisfy the provisions of
the Scheme. The Scottish Ministers are required to reject any application that is
ineligible or that falls within paragraph 5(1)(b) to (d) of the Scheme. Furthermore,
the Scottish Ministers may reject any application where they have reasonable
grounds for suspecting that there has been price fixing. The Scottish Ministers
thereafter are required to place all applications in rank. In ranking the applications
the Scottish Ministers require to have regard to:
the benefit likely to be derived from the bid and the value for money the bid
represents;
the extent to which the approval of the application would contribute towards
fulfilment of the obligations of the UK deriving from Commission Decision
98/124/EC and Council Decision 97/413/EC;and
such other matters as they have intimated in a notice inviting applications.
21.
A notice inviting applications was published on 31 August 2001. The notice
explains that applications will be evaluated and ranked having regard to:
the cost of the bid;
the level of capacity to be removed;
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the level of recorded landings of whitefish (cod, haddock, whiting and hake),
nephrops and scallops landed by the vessel concerned during 1999 and
2000;
the level of recorded fishing activity (days on fishing trips) by the vessel during
1999 and 2000; and
whether or not the licence carries a scallop entitlement.
22.
The precise weight to be given to each of these factors will be decided in light
of bids received. An evaluation matrix will, thereafter, be used to place applications
in rank. Applications will be approved in order of rank, up to the aggregate level of
funds (£25m) available for the scheme. Any applications which the Executive is
willing to approve, but cannot be funded from the available resources, will be placed
in rank on a reserve list to be drawn from in the event that approved applications are
withdrawn or do not proceed.
23.
The Department's response provides a helpful exposition of the method of
choosing application for approval although the meaning of paragraph 5(2)(a) is still
not entirely clear.
24.
In summary, the Committee draws the instrument to the attention of the
Parliament and lead committee on the grounds that:
(a)
(b)
(c)

further clarification was required in relation to questions 1 and 5,
supplied by the Executive;
and of unexpectedly limited use of the powers in relation to the failure to
provide for a right of appeal against decisions to recover grant under
paragraph 16;
and of defective drafting in relation to the inclusion of unnecessary
words in paragraph 2(1) and an unnecessary definition of “sea fish”.

25.
As the Committee considers that the lead Committee may find further
clarification of paragraph 2(1) helpful, the Committee also asks the Executive to
supply further clarification to the lead committee on paragraph 5(2)(a).

Instruments subject to annulment
The Child Minding and Day Care (Registration and Inspection Fees)
Amendment (Scotland) Regulations 2001, (SSI 2001/214)
26.
The Committee noted that, like other instruments in this series relating to
Nursing Homes Registration and Nurse Agencies, these Regulations breach the 21day rule. The Committee expressed similar concerns in relation to this instrument as
in relation to those other instruments to which the Health Department has responded
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in similar terms, again expressing its apologies.
reproduced at Appendix C.

The Department's response is

27.
The Committee draws this instrument to the attention of the Parliament
and lead committee on the grounds that it raises the same issues as point (a)
of the Committee’s report on SSI 2001/216 below.
The Nursing Homes Registration (Scotland) Amendment Regulations
2001, (SSI 2001/215)
28.
The Committee raised two questions on this instrument (other than the
general point in relation to the breach of the 21-day rule referred to in respect of the
other instruments in this series).
29.
Firstly, the fees for application for registration and variation in conditions of
registration are substantially increased. The Committee asked the Executive for
explanation of the scale of this increase and the discrepancy between the actual rate
and that quoted in the Executive Note.
30.
In its response, reproduced at Appendix D, the Scottish Executive Health
Department stated that the increased fees are a reflection of Executive policy as set
out in the Financial Memorandum to the Regulation of Care (Scotland) Bill. This
noted that fees would be increased towards full cost recovery of the regulatory
activities of the Scottish Commission for the Regulation of Care in 2004/5.
31.
Establishments of this kind will fall within the responsibility of the Commission
in due course. In most cases, and in particular in the most commonly used fee type
(continuation fees), the increase is around 10% and amounts to £10 per bed per
year. The Executive considers these increases are reasonable and in all cases they
have been subject to full discussion and consultation.
32.
In relation to the apparent discrepancy in relation to fees in the Executive
Note the Department explains that the figure shown on page 1 of that Note are the
current figures contained in the Residential Establishments (Fees) (Scotland)
Order 2000 and the Nursing Homes Registration (Scotland) Amendment Regulations
1998, with the latter being the bracketed figures.
33.
In preparation for the bringing together of these two types of home under the
Regulation of Care (Scotland) Act, the Department also wished to align the fee
scales. The continuation fee is the most common fee charged and this has only
been subjected to a £10 increase for both types of homes. The Executive regrets
that the presentation of this table may have made the relevant figures difficult to
understand.
34.
The Committee notes that the Department has supplied the information
requested which it draws to the attention of the Parliament and lead
committee.
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35.
Secondly, the Committee noted that the enabling power, section 1A of the
Nursing Homes Registration (Scotland) Act 1938, provides for a fee to be prescribed
for applications for registration and also for “annual continuation of registration”. The
Regulations add to this latter phrase the words “payable on registration date and
annual anniversary of the registration date thereafter”. The Committee assumed the
Executive’s intention under the provision is to allow a fee to be charged on first
registration in addition to the fee for application for registration, and asked for
explanation of the vires of the provision.
36.
The Department explained that it intends, as regards nursing homes, to
impose a charge in relation to application for first registration and for the range of
inspections and other regulatory activities required for the first year of registration. A
similar fee for continuation of registration will operate annually.
37.
This provision follows wording used in relation to such registration regulations
since 1998 and, in particular, echoes the language of the Nursing Homes
Registration (Scotland) Regulations 1990. It has been the Department’s view that
the fee in relation to application for registration dealt with the process of assessing
the premises in relation to their suitability for registration. The “annual continuation”
dealt with the work of inspecting and otherwise supervising the conduct of those
premises once application had been granted.
38.
The Committee considers that, whilst the Department's explanation is helpful,
it is still not clear whether, as the drafting of the Regulations suggests, two fees are
charged on first registration or only the registration fee. The phrase “annual
continuation” seems, to the Committee, to suggest that the registration has already
been in force for a certain period, in this case the inference being a period of 1 year.
The annual continuation fee would be the fee payable on the expiry of that period
and on each annual anniversary of that date. In the Committee's view, to provide for
two fees to be payable on first registration appears, at the very least, to be an
unusual or unexpected use of the power or, at worst, ultra vires.
39.
The Committee therefore draws the attention of the Parliament and lead
committee to the instrument on the grounds that further explanation of its
content was required, now supplied by the Executive; and that providing for
the charging of a fee on first registration for “annual continuation” of a
registration, in addition to a registration fee, represents an unusual or
unexpected use of the power.
The Nurse Agencies (Increase of Licence Fees) (Scotland) Regulations
2001, (SSI 2001/216)
40.
The Committee raised two points with the Executive. Firstly, the Committee
noted the reasons given for the breach of the 21-day rule and sought further
explanation.
41.
In its reply, reproduced at Appendix E, the Department of Health apologised
for the breach of the 21-day rule. There was little that could be added to the reasons
previously offered. The matter arose essentially due to the pressure of other work
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associated with the Regulation of Care (Scotland) Bill. Work on this and other
instruments of a similar kind was delayed until work on the Bill could be completed
on 31 May.
42.
The Committee draws this response to the attention of the Parliament and the
lead committee. As the Committee regards the frequency with which the 21-day rule
is breached with some concern, it has, therefore, taken up the matter separately with
the Executive as a general point.
43.
Secondly, the Committee asked for further explanation of the level of increase
in the fees and also as to how the revised fees are calculated and the process to
arrive at the final figures.
44.
The Executive responded that fees in relation to nurse agencies had not been
raised since 1968. In the circumstances, it was not considered that a rise to the new
level of fees was unreasonable. The calculation of fees was developed by
consideration of the actual time required in the registration process of such agencies
and followed consultation with a number of interested parties, including health
boards, local authorities, public and private care providers, including nurse agencies.
45.
The Committee notes that the Department has not indicated what the
response of the nurse agencies was to the level of the increase in fees. Though fee
levels are a matter for the lead committee, the Committee considered that increases
on this scale, after such a long interval without any staging, constitute an unusual or
unexpected use of the power.
46.
The Committee therefore draws the instrument to the attention of the
Parliament and lead committee on the grounds that:
(a)

that It breached the 21-day rule for reasons that do not appear to the
Committee to be entirely satisfactory. The Committee takes the view
that such breaches ought to arise only in exceptional circumstances.

(b)

The increases of fee levels provided for in this instrument, after such a
long period without any staging, might constitute an unusual or
unexpected use of the enabling power.
The Town and Country Planning (General Development Procedure)
(Scotland) Amendment Order 2001, (SSI 2001/245)

47.

The Committee referred three points to the Executive for comment.

48.
On the first point, the Committee noted that the instrument makes provision
for the application of planning controls to mobile telephone masts. With respect to
section C10 of Schedule 5 to the Scotland Act 1998, the Executive was asked for
explanation as to how the instrument is within the devolved competence of the
Scottish Ministers.
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49.
The Scottish Executive Development Department's reply, reproduced at
Appendix F, referred to its response on SSI 2001/266. The question of whether or
not this instrument is within the devolved competence of the Scottish Ministers will
depend on what is considered to be the purpose of that instrument having regard to
the test set out in section 29(3) of the Scotland Act 1998, as read with section 54 of
that Act.
The reservation in Section C10 reserves amongst other things,
“telecommunications”.
50.
The Executive considers that the purpose of the provision made by this
instrument, having regard, amongst other things, to its effect in all the circumstances,
is the purpose of land use planning. It is therefore considered that the power
exercised in making this instrument is one that is within devolved competence.
51.
In this instance the Committee accepts the Executive’s explanation of the
legal position. Although the legal position is not entirely beyond doubt in this
instance that the balance does seem to tilt towards planning, which is devolved,
rather than telecommunications, which is not. The Committee therefore considers
that the Department's arguments are therefore tenable.
52.
Secondly, the Committee asked for further explanation of the Executive’s
breach of the 21-day rule in this instance. The Department takes the view that it is
important that legislative requirements relating to declarations of compliance with
ICNIRP public exposures guidelines are introduced as soon as possible and at the
same time for both planning applications and permitted development involving
antennas. SSI 245/2001, dealing with declarations for planning applications, was
therefore laid as soon as SSI 244/2001 (subsequently replaced by SSI 266/2001),
that covered permitted development was ready.
53.
The Committee considers that the response supplies sufficient additional
reasons for the breach of the 21-day rule.
54.
Thirdly, given that this is the fifth amendment of the principal Order, the
Committee wished to know if the Executive has any proposals for consolidation.
55.
The Department responded that it will consolidate the Town and Country
Planning (General Development Procedure)(Scotland) Order at the earliest
opportunity. However, its priority is to consolidate the Town and Country Planning
(General Permitted Development) (Scotland) Order 1992, which has had at least
twice as many amendments.
56.
The response from the Department is helpful.
appreciates the reason given for the delay in consolidation.

The Committee fully

57.
The Committee therefore draws the instrument to the attention of the
Parliament and lead committee on the grounds that it required further
explanation on the points above, for which the Department has supplied
explanation.

10

st

Subordinate Legislation Committee 31 Report 2001

The Control of Pollution (Silage, Slurry and Agricultural Fuel Oil)
(Scotland) Amendment Regulations 2001, (SSI 2001/248)
58.
The Committee asked the Executive whether, as the Regulations correct
errors in SSI 2001/206 acknowledged by the Executive, arrangements had been
made to make them available free of charge to those who can show that they have
purchased the defective Regulations and if so why there was no headnote to that
effect on the Instrument.
59.
The Scottish Executive Environment and Rural Development Department's
reply, reproduced at Appendix G, confirmed that arrangements have been made to
make these amending Regulations free of charge to those who can show that they
have purchased the defective Regulations, and that the printed Instrument will have
a headnote to that effect.
60.
The Committee is pleased to note the Department's response. Failure to
include a headnote in this instance might be considered to amount to defective
drafting but as the Executive has moved to correct the omission any prejudice to
recipients of the instrument should be prevented.
61.
The Committee therefore draws the instrument to the attention of the
Parliament and lead committee on the ground that the appropriate headnote
was missing from the instrument. As a consequence, further confirmation was
required from the Executive that the instrument is to be made available free of
charge to all those who can show that they purchased the original defective
instrument.
The Plant Health (Great Britain) Amendment (Scotland) Order 2001, (SSI
2001/249)
62.
The Committee asked the Executive to explain why implementation of the
Directives to which this Order relates had been delayed for a period of 4 months
beyond the date set by the Commission.
63.
The Scottish Executive Environment and Rural Affairs Department's reply,
reproduced at Appendix H, confirmed that the Commission Directives required to be
implemented by 22 May 2001. The intention of the Department was to co-ordinate in
UK-wide implementation of the Directive with the Department of Environment, Food
and Rural Affairs (DEFRA) and the other devolved administrations.
64.
However, it did not prove possible to do this on time. DEFRA implemented
the changes for England on 1 August 2001. To keep in step, the Department would
need to have brought the Scottish Order into force during the summer recess
thereby breaking the 21-day rule, which was considered neither necessary nor
appropriate.
65.
The Committee observes that the Executive does not appear to have felt
inhibited in breaching the 21-day Rule in relation to other instruments during the
summer. It is therefore not clear why it was not considered necessary or appropriate
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to do so in this instance particularly as the delay in implementation has been
explained by the need to co-ordinate legislation within the UK.
66.
In addition, the Executive has, as the Committee has repeatedly pointed out,
no power under the Scotland Act to act in contravention of Community law by
delaying implementation of Community legislation.
67.
The Committee is not unsympathetic to the difficulties that the Department
may have in keeping to a timetable set by UK Departments that are not under the
same statutory and other constraints as the Executive. Nevertheless, this does not
excuse any further unnecessary delays on the part of the Executive.
68.
The Committee draws the instrument to the attention of the Parliament
and lead committee on the grounds that, in failing to implement a Community
obligation on time, it raises a devolution issue.
The Sea Fish (Specified Sea Areas) (Regulation of Nets and Other
Fishing Gear) (Scotland) Amendment Order 2001, (SSI 2001/250)
69.

The Committee asked for further clarification of two issues.

70.
Firstly, the Committee noted that the controls introduced by this instrument
appear to have been introduced in advance of EU measures to conserve stocks.
The Executive was asked to confirm that all necessary clearances from the
Commission have been obtained.
71.
In its reply, reproduced at Appendix I, the Environment and Rural Affairs
Department states that the Order brings into effect additional technical conservation
measures to further protect stocks of undersized fish, which was permitted under
Article 46(1) of Council Regulation (EC) No 850/98, provided that the measures
apply solely to the fishermen of the Member State concerned, are compatible with
community law, and are in conformity with the common fisheries policy. The
Department considers that the measures taken are compatible and do so conform.
72.
The Commission must be informed, in time for it to make observations, of any
plans to introduce or amend national technical measures and has the power under
Article 46(2), to take certain steps to suspend the measures.
73.
The Department confirms that the requirements of Article 46.2 have been
complied with. A letter formally notifying the measures and a copy of the Order was
sent to the Commission on 27 June 2001. The Commission was informed in that
letter that the Order was to be laid in the Scottish Parliament that week. No steps
were intimated by the Commission requesting that the Executive delay or suspend
the entry into force of the measures in the Order. The Order therefore complies with
the provisions of Article 46. It is compatible with Community law and in conformity
with the common fisheries policy.
74.
Following this response, the Department submitted a further letter indicating
that the Commission had now confirmed that it was satisfied with the Order but that it
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had suggested a drafting amendment to article 6. The letter is reproduced at
Appendix J. The Department intends, therefore, to bring forward an amending
instrument to take into account the Commission’s comments
75.
The Department has given a very full, clear and helpful answer to this
point, which the Committee draws to the attention of the Parliament and lead
committee.
76.
Secondly, despite the Executive’s acknowledgement of an error in the
reference to Council Regulation (EC) 1459/99 referred to by the Committee in a
previous Report in September 2000 the same error arises in regulation 2 of this
Order. The Committee asked why this error had reoccurred.
77.
The Department agreed that there is an error in article 2(1) of this Order in
that the reference to Council Regulation (EC) No. 1259/99 should be a reference to
Council Regulation (EC) 1459/99. The Department accepts that the Order may be
liable to mislead in referring to amending legislation that is irrelevant. Whilst the
error is regrettable, the Department considers that since the amendments to Council
Regulation (EC) 850/98 are not relevant to the purposes of SSI 2001/250, there is no
prejudice to the effect of the Order. The Department will take steps to ensure that
this error is not repeated in the future. In its subsequent response, the Department
has undertaken to correct the erroneous reference when making the amending
Order referred to above.
78.
The Committee notes that the Department has admitted the error. Whilst it
may be that the error will not adversely affect the instrument, it is not clear to the
Committee why, if the amendments to Regulation (EC) 850/98 are not relevant to the
instrument, they were included at all. The inclusion of irrelevant references is as
confusing for the reader as failure to include relevant references, especially where
the irrelevant references were themselves wrongly cited.
This mistake is
sufficiently material as to constitute defective drafting. The Committee
therefore draws the instrument to the attention of the Parliament and lead
committee on that ground.
The Foot-and-Mouth Disease (Control of Vaccination) (Scotland)
Regulations 2001, (SSI 2001/261)
79.
The Committee requested an explanation of two matters. Firstly, The
Regulations purport to implement two Directives that required to be incorporated into
domestic law by 1st January 1992. The Executive was asked why it was not possible
to comply with the Directives earlier and, in particular, why it was necessary in the
circumstances to breach the 21-day rule.
80.
In its response, reprinted at Appendix K, the Environment and Rural Affairs
Department stated that it became aware of the failure to implement Council Directive
85/511, as amended by Council Directive 90/423, in this particular respect when the
legislation was examined as a result of a request from a farmer for permission to
vaccinate her sheep during the current Foot-and-Mouth Disease crisis. On
consideration of the EU obligation in that context, it became clear that the United
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Kingdom was in breach of the EU legislation requiring prohibition of the use of the
vaccine.
81.
In order to avoid any chance of the farmer in question obtaining and
vaccinating her animals (in the knowledge that she had the ability to obtain vaccine
from abroad), which would have put at risk the UK’s disease-free status, it was
necessary in the circumstances to bring legislation into force at very short notice,
and in breach of the 21-day rule.
82.
The Committee is grateful for a commendably frank response to the question
on breach of the 21-day rule. The response, however, gives the Committee no
further indication of the reasons for failing to implementing the Directive earlier. That
aside, the Committee accepts the Department's response, which it draws to
the attention of the Parliament and lead committee as providing the
explanation requested.
83.
On the second question, the Committee noted that regulation 3(2) and the
Explanatory Note refer to the “Specified Pathogens Order 1998”, but there does not
appear to be an instrument of that name. The Executive was asked to confirm that
the correct reference should be to the “Specified Animal Pathogens Order 1998.”
84.
The Department confirmed that the reference should be to the Specified
Animal Pathogens Order 1998. No “Specified Pathogens Order” has been made,
and no such Order was made in 1998. In the view of the Department, a reader
should, though, be able to discern the correct reference. Although the footnote
citation is not part of the Instrument, that footnote directs the reader to the correct
Order. The Executive undertakes to amend the Regulations to insert the correct
reference at the earliest appropriate legislative opportunity.
85.
The Committee notes the Department's confirmation that the reference to the
1998 Order is incorrect. The Committee considers that a footnote is part of a
Statutory Instrument (see Erven Warnink BV v Townend & Sons (Hull) Ltd [1982] 3
All ER 312 at p.316 and Bennion Statutory Interpretation 3rd Edn. at p.578 and
pp.190-192 and 198).
86.
The Committee considers that, as in the present case, footnotes may have an
important interpretative role. The Department is thus probably correct that the defect
in the text would be made good by the footnote. However, this does not alter the
position that the instrument is defectively drafted in this respect. The Committee
therefore draws the attention of the Parliament and lead committee to the
instrument on this ground and on the grounds that the delay in implementing
Community obligations and the breach of the 21-day rule required further
explanation, now supplied by the Executive and on the grounds of defective
drafting as above.

14

st

Subordinate Legislation Committee 31 Report 2001

The Town and Country Planning (General Permitted Development)
(Scotland) Amendment (No 2) Order 2001, (SSI 2001/266)
87.
The Committee raised three points on the instrument, which replaced SSI
2001/244, which had been found to contain serious defects.
88.
Firstly, the Committee noted that the instrument made provision for the
application of planning controls to mobile telephone masts. The Committee asked
with respect to the reservation of “telecommunications” in section C10 of Schedule 5
to the Scotland Act 1998, for explanation as to how the instrument is within the
devolved competence of the Scottish Ministers.
89.
In its reply, reproduced at Appendix L, the Development Department
reiterated its response to the similar question asked by the Committee in relation to
SSI 2001/245. The Department considers that the purpose of the provision made by
this instrument, having regard, amongst other things, to its effect in all the
circumstances, is the purpose of land use planning. It is therefore considered that
the power exercised in making this instrument is within devolved competence.
90.
The Committee accepts the Department's statement of the legal position for
the reasons given above. The Committee therefore draws the instrument to the
attention of the Parliament and the lead committee on the grounds that the
powers of the Executive to make the instrument required further explanation,
supplied by the Executive.
91.
Secondly, the new definition of “category A listed building" inserted in the
1992 Order by article 2(1)(c)(i) of this instrument defined the relevant building as
being category A listed “as at the date of the coming into force of this Order”, which
in this context is the 1992 Order. The Committee asked the Executive for
clarification of the intended date of that provision coming into force, given that, as
drafted, the relevant date appeared to be the date of coming into force of the 1992
Order not the present Order.
92.
In its reply, the Department accepts that, in the definition of “category A listed
building” inserted by amendment to the 1992 Order, as contained in article 2(1)(c)(i)
of the Order, reference is made to the relevant building as being category A listed
“as at the date of the coming into force of this Order”. It is intended that the date of
coming into force of this amendment should be 23 July 2001. This interpretation
would not appear, to the Department, to be in doubt in the context of both the
enabling provisions and also article 1(2) of the above Order. Nevertheless, the
Department notes it and, at the first opportunity, an amendment will be made to
clarify the position.
93.
The Committee considers that the Department's confidence is misplaced. As
it stands, the date specified in the Order is the date of the coming into force of the
1992 Order. The result of such an interpretation would not necessarily lead to
absurdity as listing of buildings appears to pre-date 1997 and it is therefore possible
that there is a list of buildings that would meet the description in the instrument. Nor,
in the Committee's view, would such an interpretation be liable to criticism on the
grounds of retrospection as there is no attempt to apply the new controls to such
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buildings prior to the date of coming into force of the current Order. The reference to
the date of the Order simply describes the affected buildings
94.
As it stands, therefore, it would appear that the intention of the Department
has not been achieved and the instrument is therefore defectively drafted in this
respect. The Committee therefore draws the instrument to the attention of the
Parliament and lead committee on the grounds that the Order is defectively
drafted in this respect.
95.
Thirdly, the new definition of “historic garden or designed landscape”, inserted
into the principal Order by article 2(1)(c)(iii) refers to “a garden or landscape
identified in the Inventory of Gardens and Designed Landscapes in Scotland”. The
Committee asked the Executive why no reference for this publication is provided
either in a footnote or in the Explanatory Note nor any indication of where a copy
may be obtained.
96.
The Department noted that, with reference to the new definition of “historic
garden or designed landscape”, inserted into the 1992 Order by article 2(1)(c)(iii) no
mention has been included either in a footnote or the Explanatory Note of details of
the publication or where a copy of the publication can be obtained. The Department
accepts that this is an omission. A copy of the publication can be obtained from
Scottish Natural Heritage, Battleby, Redgorton, Perth PH1 3EW. The Department
undertakes to contact HMSO to have an appropriate reference included when the
instrument appears in the annual volume.
97.
The Committee notes that the Department has supplied the necessary
information but, as the Executive has acknowledged, failure to include an
appropriate reference in the instrument itself either by way of a footnote or in the
Explanatory Note is an omission. Nevertheless, the proposal to include an
appropriate reference in the Annual Volume is welcomed. The Committee
therefore draws the attention of the Parliament and Executive to the instrument
on the grounds that the Order is defectively drafted in the above respect but
that the Department has taken appropriate steps to remedy the defect.
The Processed Animal Protein (Scotland) Regulations 2001, (SSI
2001/276)
98.

The Committee requested an explanation of three points.

99.
On the first point, Article 2 of Council Decision 2000/766/EC as amended,
expressly provides that, except in certain prescribed circumstances, feedingstuffs for
animals other than farmed animals and which contain animal protein can only be
prepared in premises used exclusively for the production of such feedingstuffs.
100. The Executive was therefore asked to explain why regulation 12(1) appears to
have the effect of providing, contrary to the Community legislation, that feedingstuffs
intended for animals other than farmed animals and containing animal protein can
only be prepared in premises where feedingstuffs for farmed animals are prepared.
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101. In its reply, reproduced at Appendix M, the Environment and Rural Affairs
Department confirmed that Article 2 of Council Decision 2001/9/EC making provision
for control measures required to implement Council Decision 2000/766/EC, is
implemented by regulation 12, and accepted that the drafting of regulation 12(1) has
not fully implemented Article 2. The Executive undertakes to introduce an instrument
amending the Regulations as soon as possible.
102. The Committee considers that this is a serious error in the drafting of the
instrument. The mistake has the effect not only of rendering the provision in
question ultra vires but also raises a devolution issue in that it fails properly to
implement a Community obligation. In addition, and separately form the vires issue,
it is also imperfectly (“premises” do not prepare food). The Committee is pleased to
note that the Executive has acknowledged the defects and has undertaken to bring
forward amending legislation without delay. The Committee therefore draws the
attention of the Parliament and lead committee to the instrument on the
grounds of that regulation 12(1) is defectively drafted, ultra vires and raises a
devolution issue in failing properly to implement Article 2 of Council Decision
2001/9/EC as above, acknowledged by the Department. The Committee also
draws to the attention of the Parliament and lead committee the undertaking by
the Department to lay an amending instrument as soon as possible.
103. On the second point, regulation 8 provides for the suspension or withdrawal of
an approval of the use of premises for the production of certain animal proteins for
feeding to farmed animals. When an approval is suspended or withdrawn the
premises cannot be used for the relevant purpose. Given the serious consequences
of such action for those carrying on the business, the Committee asked what rights
of appeal are available to such persons.
104. The Department responded that the Scottish Ministers’ powers to suspend or
withdraw approval under regulation 8 are only exercisable if reasons (in addition to a
summary) are given for the use of these powers, under regulation 8(6)(a) and (b).
These reasons will have to relate to the relevant grounds for the use of these powers
under regulation 8, and reasons which do not address these grounds would not be
upheld by a court. Notice of the intention to withdraw approval requires to be given,
and representations taken into account prior to the initial decision, under regulation
8(7)(b). The Department confirms that they will undertake an internal administrative
review of their initial decision to suspend or withdraw approval, if this decision is
contested. Judicial review is available formally to review such a decision, informed
by the reasons that must be provided.
105. The Committee has expressed concern that the consequences of a
suspension or cancellation of a licence is a very serious matter for a business. The
Committee considers that the failure to provide an independent appeal mechanism,
as opposed to judicial review, may constitute an unusual or unexpectedly limited use
of the power. The Committee therefore draws the attention of the Parliament
and lead committee to the instrument on the grounds that the failure to provide
a right of appeal in relation to the suspension or withdrawal of an approval of
premises may constitute an unexpectedly limited use of the power.
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106. On the third point, the Committee asked why the words “of the place of
destination” are repeated in regulation 10(3)(d).
107. The Department replied that the repetition of the words “of the place of
destination” in regulation 10(3)(d) is an error in the drafting and undertakes to amend
the Regulations to remove the repetition on making the amendment to regulation
12(1), indicated above.
108. The Committee is pleased to note the Department's intention to correct
this error shortly. The Committee therefore draws the attention of the
Parliament and lead committee to regulation 10(3)(d) on the grounds that it is
defectively drafted in that the words “of the place of destination” are repeated,
acknowledged by the Executive.
The Specified Risk Material Amendment (No.3) (Scotland) Regulations
2001, (SSI 2001/288)
109. The Committee raised two points with the Executive. Firstly, the Committee
noted that the principal Regulations have now been amended nine times and asked
the Executive what plans there are for consolidation.
110. In its reply, reproduced at Appendix N, the Food Standards Agency stated
that there has been rapid adjustment of the Specified Risk Material (SRM) rules over
recent months, which was driven by successive Commission Decisions. As
explained in the Executive Note, the previous Commission Decisions on SRM have
been overtaken by EC Regulation 999/2001. Priority is now being given to
producing the appropriate national legislation in respect of Regulation 999/2001
which will replace the principal Regulations once the transitional measures in Annex
XI of Regulation 999/2001 cease to apply.
111. The Committee considers that the Agency's response appears to deal
satisfactorily with the point raised.
The Committee therefore draws the
explanation to the attention of the Parliament and lead committee for
information.
112. On the second point, the Committee noted that a number of the regulations,
for example, new regulations 6 and 15A confer functions on the Food Standards
Agency. As the Agency is a non-Ministerial Government Department it might be
considered that these regulations are outwith devolved competence by virtue of the
reservation of the constitution under paragraph 1 of Schedule 5 to the Scotland Act.
113. The Committee is aware, however, that section 35(2) of the Food Standards
Act 1999 specifically provides that the conferral of functions on the Agency is within
the legislative competence of the Parliament. It appeared to the Committee
therefore that section 35(2) of the 1999 Act is a relevant enabling power and ought to
be cited as such in the preamble or at least noted in a footnote. The Committee
therefore asked for comments from the Executive.
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114. The Agency noted the comments of the Committee in relation to section 35(2)
of the Food Standards Act 1999. Consideration was given as to whether it was
necessary to refer to this in the footnote. Section 35(2) states what is within the
legislative competence of the Scottish Parliament, but it is not an enabling power
which must be cited when the Scottish Ministers confer functions on or remove
functions from the Agency. It was therefore considered not necessary to cite in the
footnote the statutory provision that brings the subject matter of the instrument within
devolved competence.
115. The Committee has difficulty in following the Agency's response. It appears to
be the invariable and proper practice of the Executive, in accordance with its own
Guidance, to include references to all relevant statutory provisions that bring the
subject matter of an instrument within devolved competence such as section 53 of
the Scotland Act or one or other of the Orders under the Scotland Act.
116. Section 35(2) of the Food Standards Act is in the view of the Committee
plainly a relevant enabling power specifically designed to clarify that it is within the
devolved competence of the Scottish Ministers to confer functions on a nonMinisterial Government Department, the Food Standards Agency and, in the
Committee's view, ought therefore to have been cited in the preamble or at least in a
footnote.
117. The Committee considers that failure to do so constitutes defective drafting.
The Committee therefore draws the instrument to the attention of the
Parliament and lead committee on the grounds that the instrument is
defectively drafted in that reference to a relevant enabling power was omitted.

Instruments not subject to Parliamentary procedure
The Registered
(SSI 2001/253)

Establishments

(Fees)

(Scotland)

Order

2001,

118. The Committee noted that there has been an increase of 233% in the fee for
issuing a new certificate of registration following a change of information and
requested an explanation of this proportionately high increase.
119. In its reply, reproduced at Appendix O, the Health Department replied that the
existing fee of £18 is understood by the Executive to be rarely collected by local
authorities since it is unrealistically low. The increase in fees is intended to reflect
more accurately the true cost of issuing such certificates to local authorities.
120. The issuing of such certificates is a fairly rare occurrence. The Department
does not consider that the rise from £18 to £60 is unreasonable in this context
particularly as the current equivalent charge in relation to nursing homes is £55.00.
121. Although a matter of policy and not for the Committee, the Committee
understands the proposition that fees should accurately reflect the cost of the
service. The Committee has not, therefore, regarded the setting of fees at such a
level as representing an unusual or unexpected use of the power.
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122. However the Executive has given no indication as to how the figure in
question was arrived at in this instance nor why the Executive Note does not indicate
accurately the size of the increase. The Committee therefore draws the attention
of the Parliament to the instrument on the grounds that it required further
explanation.
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APPENDIX A

THE
ADVICE
AND
ASSISTANCE
(ASSISTANCE
BY
WAY
OF
REPRESENTATION) (SCOTLAND) AMENDMENT (NO.3) REGULATIONS 2001
(DRAFT)
On 4th September the Committee asked:
1.
The Committee notes that it is intended to introduce amendments to the fixed
payments scheme to allow for payments to be made to solicitors appearing in the
new Drugs Court. The Committee, given the possible Human Rights implications of
removing a right to ABWoR before a replacement has been made, asks for further
information as to when it is proposed the amendments are to be introduced.
2.
Section 9(2)(dd) of the Legal Aid (Scotland) Act 1986 appears to be a relevant
power. The Committee asks why it has not been cited in the preamble to the Order.
The Executive responds as follows:
1.
It is proposed to lay the Criminal Legal Aid (Fixed Payments) (Scotland)
Amendment Regulations 2001 before 14th September 2001, to allow them to come
into force in time for the proposed start date for the Drug Court Pilot Scheme on 15
October 2001. Because the regulations removing the right to ABWOR are subject to
the affirmative resolution procedure, it was necessary for these to be laid in draft at
an earlier date.
2.
The Executive notes this point and acknowledges that it would have been
preferable to cite section 9(2)(dd) in the preamble to the Regulations.
Ian Allan
for
Justice Department
5September2001
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APPENDIX B

THE FISHING VESSELS (DECOMMISSIONING) (SCOTLAND) SCHEME 2001
On 4 September 2001 the Committee asked:
1.
The Subordinate Legislation Committee today considered the above
instrument and requests an explanation of the following matters.
2.
As the Scheme makes several references to “in writing”, the Committee notes
the absence of the usual provisions enabling applications and the like to be
submitted in electronic form and asks if it is the intention that they may be made in
this way.
3.
The Committee notes that there is no provision for an independent appeal
against a decision of the Scottish Ministers to revoke, reduce or withhold any grant
or make a demand for repayment under paragraph 16 and asks for explanation.
4.
As paragraph 2(1) includes the additional words “unless the context otherwise
requires”, the Committee asks where in the instrument the words defined would have
different meaning from that in paragraph 2(1).
5.
The Committee notes that paragraph 2(1) contains a definition of “sea fish”
with reference to Part II of the parent Act. The Committee also notes that the
enabling power is contained in that Part of the Act and understands that by virtue of
the Interpretation Act 1978 the term would in any case carry the same meaning. The
Committee therefore asks why the term was defined in the Scheme.
6.
The Committee has difficulty in understanding the process for selection of
applications as set out in paragraph 5 and asks for clarification.
The Scottish Executive Environment and Rural Affairs Department responds
as follows:
1.
The Executive can confirm that it is not intended that applications can be
submitted in electronic form. The application form for a decommissioning grant
requires the signature of the vessel owner or, where the vessel is jointly owned of all
the part owners; and, if the vessel is subject to a mortgage or other secured loan, the
signature of the mortgagee(s) or lender(s). In addition the application requires to be
supported by a number of documents and the submission of a confidential, sealed
decommissioning bid. Due to these requirements it was not considered appropriate
to allow applications to be submitted electronically.
2.
It is correct that no provision is made in the Scheme for an independent
appeal against a decision of the Scottish Ministers to revoke, reduce, withhold or
demand repayment of grant under paragraph 16. The nature of the decisions to be
made under this Scheme relate to policy matters which are for Ministers.
Determination of such matters through appeal mechanisms by persons other than
Ministers is not appropriate. Such decisions are of course subject to the usual
checks as to matters such as reasonableness through the remedy of judicial review.
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3.
The Executive is aware that the Committee takes the view that the words
"unless the context otherwise requires" should only be included where words defined
in the instrument are used in a context which requires that they have a meaning
different from the definition used in the instrument. Nowhere in the Fishing Vessels
(Decommissioning) (Scotland) Scheme 2001 does the context require that the words
defined in paragraph 2(1) should have a different meaning from that in paragraph
2(1).
4.
Section 11 of the Interpretation Act 1978 provides that where an Act confers
power to make subordinate legislation, expressions used in that legislation have,
unless the contrary intention appears, the meaning which they bear in the Act. The
Scheme is made by the Scottish Ministers in exercise of the powers conferred in the
Fisheries Act 1981 (" the 1981 Act"). The 1981 Act contains two separate definitions
of "sea fish", one for part I of the Act and another for Part II of the Act. In those
particular circumstances, it is felt to be helpful to those using the legislation to direct
their attention to the fact that in the Scheme "sea fish" has the same meaning as in
Part II of the 1981 Act.
5.
In considering applications the Scottish Ministers require, as soon as is
reasonably practical after the appropriate closing date, to identify the applications
that have been made which satisfy the provisions of the Scheme. The Scottish
Ministers are required to reject any application that is ineligible or that falls within
paragraph 5(1)(b) to (d) of the Scheme. Furthermore, the Scottish Ministers may
reject any application where they have reasonable grounds for suspecting that there
has been price fixing. The Scottish Ministers thereafter require to place all
applications in rank. In ranking the applications the Scottish Ministers require to
have regard to (a)
(b)
(c)

the benefit likely to be derived from the bid and the value for money the bid
represents;
the extent to which the approval of the application would contribute towards
fulfilment of the obligations of the UK deriving from Commission Decision
98/124/EC and Council Decision 97/413/EC;and
such other matters as they have intimated in a notice inviting applications.

A notice inviting applications was published on 31 August 2001. The notice explains
that applications will be evaluated and ranked having regard to:·
·
·
·
·

the cost of the bid;
the level of capacity to be removed;
the level of recorded landings of whitefish (cod, haddock, whiting and hake),
nephrops and scallops by the vessel concerned during 1999 and 2000;
the level of recorded fishing activity (days on fishing trips) by the vessel during
1999 and 2000; and
whether or not the licence carries a scallop entitlement.

The precise weight to be given to each of these factors will be decided in light of bids
received. An evaluation matrix will, thereafter, be used to place applications in rank.
Applications will be approved in order of rank, up to the aggregate level of funds
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(£25m) available for the scheme. Any applications which the Executive is willing to
approve, but cannot be funded from the available resources, will be placed in rank
on a reserve list to be drawn from in the event that approved applications are
withdrawn or do not proceed.
Robin Weatherston
for
Scottish Executive Environment and Rural affairs Department
6 September 2001
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APPENDIX C

The Child Minding and Day Care (Registration and Inspection Fees)
Amendment (Scotland) Regulations 2001, (S.S.I. 2001/214)
On 4 September 2001 the Committee asked:
1.
The Committee notes that like the other instruments in this series (relating to
Nursing Homes Registration and Nurse Agencies) these Regulations breach the 21day rule. The Executive has given a similar explanation in each case, namely that
the personnel involved in the drafting of the instruments were occupied on the
Regulation of Care Bill.
2.
The need to allow sufficient time for consideration by the Parliament is
particularly important in the run up to the recess if it is intended that the instrument
should come into force during the recess. A decision of the Parliament to annul an
instrument after it has come into force can cause very considerable legal and
practical difficulties and is therefore to be avoided if at all possible.
3.
The Committee makes the general point that the number of instruments
breaching the 21-day rule is significant across the range of subordinate legislation
and requests the Executive to advise if there is any general reason for this.
The Department of Health responds as follows:
1.
The Executive apologises again for the breach of the 21-day rule. There is
little which can be added to the reasons previously offered. The matter arose
essentially due to the pressure of other work associated with the Regulation of Care
(Scotland) Bill. Work on this and other instruments of a similar kind was delayed
until work on the Bill could be completed on 31 May.
2.
The general point on breaches of the 21-day rule is not specific to these
regulations and the Executive will respond separately to this question in the near
future.
for

Department of Health

7 September 2001

25

st

Subordinate Legislation Committee, 31 Report 2001

THE NURSING HOMES REGISTRATION
REGULATIONS 2001 (SSI 2001/215)

(SCOTLAND)

APPENDIX D
AMENDMENT

1.
In its letter of 4 September 2001 the Committee raised the following
matters.
“(a) The Committee notes that the fees for application for registration and variation
in conditions of registration are substantially increased. The Committee asks the
Executive for explanation of the scale of this increase and the discrepancy between
the actual rate and that quoted in the Executive Note.
(b)
The Committee notes that the enabling power, section 1A of the Nursing
Homes Registration (Scotland) Act 1938, provides for a fee to be prescribed for
applications for registration and also for “annual continuation of registration”. The
Committee notes that the Regulations add to this latter phrase the words “payable on
registration date and annual anniversary of the registration date thereafter”. The
Committee assumes the Executive’s intention under this provision is to allow a fee to
be charged on first registration in addition to the fee for application for registration,
and asks for explanation of the vires of the provision.”
2.

The Health Department responds as follows.

“(a) The increased fees are a reflection of the policy of the Executive as set out in
the Financial Memorandum to the Regulation of Care (Scotland) Bill. This noted that
fees would be increased towards full cost recovery of the regulatory activities of the
Scottish Commission for the Regulation of Care in 2004/5. Establishments of this
kind will, of course, fall within the responsibility of the Commission in due course. In
most cases, and in particular in the most commonly used fee type (continuation
fees), the increase is around 10% and amounts to £10 per bed per year. We
consider these increases are reasonable and in all cases they have been subject to
full discussion and consultation.
In relation to the apparent discrepancy in relation to fees in the Executive Note it is
explained that the figure shown on page 1 of that Note are the current figures
contained in the Residential Establishments (Fees) (Scotland) Order 2000 and the
Nursing Homes Registration (Scotland) Amendment Regulations 1998, with the latter
being the bracketed figures. In preparation for the bringing together of these 2 types
of home under the Regulation of Care (Scotland) Act the Executive also wished to
align the fee scales. The continuation fee is the most common fee charged and this
has only been subjected to a £10 increase for both types of homes. The Executive
regrets that the presentation of this table may have made the relevant figures difficult
to understand.
(b)
It is the Executive’s intention in relation to nursing homes to impose a charge
in relation to application for first registration and for the range of inspections and
other regulatory activities required in relation to the first year of registration. A similar
fee for continuation of registration will operate annually.
This provision follows wording used in relation to such registration regulations since
1998 and in particular echoes the language of the Nursing Homes Registration

26

st

Subordinate Legislation Committee, 31 Report 2001

(Scotland) Regulations 1990. It has been the Department’s view that the fee in
relation to application for registration dealt with the process of assessing the
premises in relation to their suitability for registration. The “annual continuation”
dealt with the work of inspecting and otherwise supervising the conduct of those
premises once application had been granted.
for Health Department
September 2001
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APPENDIX E

THE NURSE AGENCIES (INCREASE OF LICENCE FEES) (SCOTLAND)
REGULATIONS 2001 (SSI 2001/216)
1.
In its letter of 4 September 2001 the Committee raised the following
matters.
“(a) The Committee notes the reasons given both for the breach of the 21 day rule
and for the major increase in fees provided for in the instrument and seeks further
explanation from the Executive on these points.
(b)
The Committee would also appreciate an explanation as to how the revised
fees are calculated and the process to arrive at the final figures.”
2.

The Department of Health responds as follows.

(a)
The Executive apologises again for the breach of the 21 day rule. There is
little which can be added to the reasons previously offered. The matter arose
essentially due to the pressure of other work associated with the Regulation of Care
(Scotland) Bill. Work on this and other instruments of a similar kind was delayed
until work on the Bill could be completed on 31 May.
(b)
Fees in relation to nurse agencies had not been raised since 1968. In the
circumstances it was not considered that a rise to the new level of fees was
unreasonable. The calculation of fees was developed by consideration of the actual
time required in the registration process of such agencies and followed consultation
with a number of interested parties, including health boards, local authorities, public
and private care providers, including nurse agencies..
for Department of Health
6 September 2001
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APPENDIX F

The Town and Country Planning (General Development Procedure) (Scotland)
Amendment Order 2001, (S.S.I./2001/245)
On 4 September 2001 the Committee asked:
1.
The Committee notes that this instrument makes provision for the application
of planning controls to mobile telephone masts. With respect to section C10 of
Schedule 5 to the Scotland Act 1998, the Executive is asked for explanation as to
how the instrument is within the devolved competence of the Scottish Ministers.
2.
The Committees asks for further explanation of the Executive’s breach of the
21-day rule in this instance.
3.
Given that this is the fifth amendment of the principal Order, the Committee
asks if the Executive has any proposals for consolidation.
The Development Department responds as follows:
1.
A similar question was raised regarding S.S.I. 2001/266 to which the
department responded as follows:
1.
As the Committee will be aware, the question of whether or not this instrument
is within the devolved competence of the Scottish Ministers will depend on what is
considered to be the purpose of that instrument having regard to the test set out in
section 29(3) of the Scotland Act 1998 (as read with section 54 of that Act). The
Committee makes reference to the reservation in Section C10. It reserves, amongst
other things, “telecommunications”.
It is assumed that the Committee are
questioning whether this instrument relates to that reserved matter.
2.
However it is considered by the Executive that the purpose of the provision
made by this instrument, having regard (among other things) to its effect in all the
circumstances, is the purpose of land use planning. It is therefore considered that
the power exercised in making this instrument is one, which is within devolved
competence.
3.
The Executive took the view that it was important that legislative requirements
relating to declarations of compliance with ICNIRP public exposures guidelines were
introduced as soon as possible and at the same time for both planning applications
and permitted development involving antennas. Scottish Statutory Instrument
245/2001, dealing with declarations for planning applications ,was therefore laid as
soon as SSI 244/2001(subsequently replaced by SSI 266/2001)which covered
permitted development, was ready.
4.
The Executive will consolidate the Town and Country Planning (General
Development Procedure) (Scotland) Order at the earliest opportunity. However, its
priority is to consolidate the Town and Country Planning (General Permitted
Development) (Scotland) Order 1992, which has had at least twice as many
amendments.
John Gunstone
Date 6 September
for
Scottish Executive Development Department
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APPENDIX G

THE CONTROL OF POLLUTION (SILAGE, SLURRY AND AGRICULTURAL FUEL
OIL) (SCOTLAND) AMENDMENT REGULATIONS 2001 (SSI 2001/248)
On 4 September 2001 the Committee asked –
“…whether, as the Regulations correct errors in SSSI 2001/206 acknowledge to
have been the fault of the Executive, arrangements have been made to make them
available free of charge to those who can show that they have purchased the
defective Regulations and if so why there is no headnote to that effect on the
Instrument”.
The Scottish Executive responds as follows:
We confirm that arrangements have been made to make these amending
Regulations free of charge to those who can show that they have purchased the
defective Regulations, and that the printed Instrument will have a headnote to that
effect.
D A ROGERS
For Scottish Executive Rural Affairs Department
Date: 6 September 2001
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APPENDIX H

THE PLANT HEALTH (GREAT BRITAIN) AMENDMENT (SCOTLAND) ORDER
2001 (SSI 2001/249)
On 4th September 2001 the Committee asked:
1.
The Subordinate Legislation Committee today considered the above
instrument and requests an explanation of the following matters.
2.
The Committee requests the Executive to explain why implementation of the
Directives to which this Order relates has been delayed for a period of 4 months
beyond the date set by the Commission.
The Scottish Executive Environment and Rural Affairs Department responds
as follows:
The Commission Directives required to be implemented by 22 May 2001. The
intention of the Executive was to implement in a co-ordinated UK wide way along
with the Department of Environment, Food and Rural Affairs (DEFRA) and the other
devolved administrations. It did not prove possible to do this on time. DEFRA
implemented the changes in relation to England on 1 August 2001. To keep in step
we would need to have brought the Scottish Order into force during the summer
recess thereby breaking the 21-day rule, which was not considered to be necessary
nor appropriate.
for Scottish Executive Environment and Rural Affairs Department
6 September 2001
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APPENDIX I

THE SEA FISH (SPECIFIED SEA AREAS) (REGULATION OF NETS AND OTHER
FISHING GEAR) (SCOTLAND) AMENDMENT ORDER 2001, (SSI 2001/250)
On 4 September 2001 the Committee asked:
1.
The Subordinate Legislation Committee today considered the above
instrument and requests an explanation of the following matters.
2. The new controls appear to have been introduced in advance of EU measures
to conserve stocks and the Committee requests the Executive to confirm
that all necessary clearances from the Commission have been obtained.
3. Despite the Executive’s acknowledgement of the error in the reference to
Council Regulation (EC) 1459/99 referred to by the Committee in its
Report of 5 September 2000 on the principal Order, the same error arises
in regulation 2 of this Order. The Committee seeks an explanation of this
repetition
The Scottish Executive Environment and Rural Affairs Department responds
as follows:
1.
The Order brings in to effect additional technical conservation measures to
further protect stocks of undersize fish. Article 46(1) of Council Regulation (EC) No
850/98 provides that Member States may take measures for the conservation and
management of stocks supplementing or going beyond the minimum requirements
laid down in the community legislation on fisheries, provided that such measures
apply solely to the fishermen of the Member State concerned, are compatible with
community law, and are in conformity with the common fisheries policy. The
Executive considers that the measures taken are compatible and do so conform.
As the Committee is aware, Article 46(2) of (EC) No 850/98 provides that the
Commission shall be informed, in time for it to make observations, of any plans to
introduce or amend national technical measures. The Commission has the power
under Article 46(2), within one month of such notification, to require the Member
State to suspend the measures planned until three months have elapsed from the
date of such notification. This is to allow the Commission to decide within that one
month period whether the measures comply with the provisions of Article 46.1. If the
Commission finds that the measure does not comply, then the Member State may
not bring the measure into force without making the necessary amendments thereto.
The Executive confirms that the requirements of Article 46.2 have been complied
with. A letter formally notifying the measures and a copy of the Order was sent to
the Commission on 27 June 2001. The Commission were informed in that letter that
the Order was to be laid in the Scottish Parliament that week. No steps were
intimated by the Commission requesting that the Executive delay or suspend the
entry into force of the measures in the Order. The Order therefore complies with the
provisions of Article 46. It is compatible with Community law and in conformity with
the common fisheries policy.
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2.
As the Committee correctly point out there is an error in article 2(1) of this
Order in that the reference to Council Regulation (EC) No. 1259/99 should be a
reference to Council Regulation (EC) 1459/99. The Executive accepts that the Order
may be liable to mislead in referring to amending legislation which is irrelevant. While
the error is regrettable, the Executive considers that since the amendments to
Council Regulation (EC) 850/98 are not relevant to the purposes of S.S.I 2001/250,
there is no prejudice to the effect of the Order. The Executive will take steps to
ensure that this error is not repeated in the future.
David Ford
For Scottish Executive Environmental and Rural Affairs Department
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APPENDIX J

THE SEA FISH (SPECIFIED SEA AREAS) (REGULATION OF NETS AND OTHER
FISHING GEAR) (SCOTLAND) AMENDMENT ORDER 2001 (SSI 2001/250)
SUPPLEMENTARY RESPONSE
On 4 September 2001 the Committee asked:
1.
The Subordinate Legislation Committee today considered the following
instrument and requests an explanation of the following matters.
2.
The new controls appear to have been introduced in advance of EU measures
to conserve stocks and the Committee requests the Executive to confirm that the
necessary clearances form the Commission have been obtained.
3.
Despite the Executive's acknowledgement of the error in the reference to
Council regulation (EC) 1459/99 referred to by the Committee in its report of 5
September 2000 on the principal Order, the same error arises in regulation 2 of this
Order. The Committee seeks an explanation of this repetition.
The Scottish Executive Environment and Rural Affairs Department responded
to the Committee's letter of 4 September 2001 on 6 September 2001.
Supplementary response to the Committee's letter of 4 September 2001
1.
In the Executive's letter of 6 September 2001 the Executive confirmed that the
requirements of Article 46 of Council Regulation (EC) 850/98 have been complied
with, formal notification of the measures having been given to the Commission on 27
June 2001. By way of supplementary response, the Executive advise that on 7
September 2001 a letter was received from the Commission confirming that they had
no objection to the introduction of the measures specified in the Order. The
Executive can confirm that the provisions of the Order which came into force on 1
August 2001 have the same legal effect as the provisions notified to the Commission
in draft. A copy of the Commission's reply accompanies this response.
The Committee will note that the Commission makes a drafting suggestion in relation
to article 6 of the Order (which inserts new article 5A(a) into the principal Order).
The Commission has suggested that in order to avoid any ambiguity the words "nor
shall exceed 36 meters whatever the mesh size" should be inserted into article
5A(a). This point is raised as the Commission has adopted the idea of limiting the
length of the extension piece and has decided to specify a fixed limit of 36 meters.
We understand that the draft Commission Regulation specifying the limit of 36
meters is due to be approved shortly and will come into force on 1 January 2002.
As mentioned in the Commission's letter, that measure will be included in a
Regulation and so will be directly applicable. It will not require to be included in
domestic legislation. In response though to the suggestion by the Commission in
relation to the Regulation once it comes into force, the Executive intends to amend
the principal Order to include a provision that the codend measured together with
any extension piece fitted thereto shall not exceed 36 meters. The Executive will
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also take the opportunity of correcting the erroneous reference to Council Regulation
(EC) 1459/99 in article 2(1) of that Order at that stage.
David Ford
For Scottish Executive Environment and Rural Affairs Department
10th September 2001
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APPENDIX K

THE FOOT-AND-MOUTH DISEASE (CONTROL OF VACCINATION) (SCOTLAND)
REGULATIONS 2001 (SSI 2001/261)
On 4th September 2001 the Committee asked:
1.

The Subordinate Legislation Committee today considered the above
instrument and requests an explanation of the following matters.

2.

The Committee notes the Regulations purport to implement two Directives
that required to be incorporated into domestic law by 1st January 1992. The
Executive is asked for further explanation as to why it was not possible to
comply with the Directives and in particular why it was necessary in the
circumstances to breach the 21-day rule.

3.
The Committee also notes that regulation 3(2) and the Explanatory Note refer
to the “Specified Pathogens Order 1998”, but there does not appear to be an
instrument of that name. Confirmation is sought that the correct reference should be
to the “Specified Animal Pathogens Order 1998”.
The Scottish Executive Environment and Rural Affairs Department responds
as follows:
1.
The Executive became aware of the failure to implement Council Directive
85/511 as amended by Council Directive 90/423 in this particular respect when the
legislation was examined as a result of a request from a farmer for permission to
vaccinate her sheep during the current Foot-and-Mouth Disease crisis. On
consideration of the EU obligation in that context, it became clear that the United
Kingdom was in breach of the EU legislation requiring prohibition of the use of the
vaccine.
2.
In order to avoid any chance of the farmer in question obtaining and
vaccinating her animals (in the knowledge that she had the ability to obtain vaccine
from abroad), which would have put at risk the UK’s disease-free status, it was
necessary in the circumstances to bring legislation into force at very short notice,
and in breach of the 21-day rule.
3.
The Executive can confirm that the reference should be to the Specified
Animal Pathogens Order 1998. No “Specified Pathogens Order” has been made,
and there was no such Order made in 1998. A reader should though be able to
discern the correct reference. Although the footnote citation is not part of the
Instrument, that footnote directs the reader to the correct Order. The Executive
undertake to amend the Regulations to insert the correct reference at the earliest
appropriate legislative opportunity.
IAN STRACHAN
for Scottish Executive Environment and Rural Affairs Department
6th September 2001
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APPENDIX L

THE
TOWN
AND
COUNTRY
PLANNING
(GENERAL
PERMITTED
DEVELOPMENT) (SCOTLAND) AMENDMENT (No 2) ORDER 2001, SSI 2001/266
On 4 September the Committee(1)
noted that this instrument made provision for the application of planning
controls to mobile telephone masts. They asked with respect to section C10 of
Schedule 5 to the Scotland Act 1998, for explanation as to how the instrument is
within the devolved competence of the Scottish Ministers.
(2)
noted that the new definition of “category A listed building" inserted in the
1992 Order by article 2(1)(c)(i) of this instrument defined the relevant building as
being category A listed “as at the date of the coming into force of this Order”, which
in this context is the 1992 Order. and asked the Executive for clarification of the
intended date of that provision coming into force.
(3)
noted that the new definition of “historic garden or designed landscape”,
inserted into the principal Order by article 2(1)(c)(iii) referred to “a garden or
landscape identified in the Inventory of Gardens and Designed Landscapes in
Scotland”. And asked the Executive why no reference for this publication is provided
either in a footnote or in the Explanatory Note nor any indication of where a copy
may be obtained.
The Development Department responds as follows:
(1)
As the Committee will be aware, the question of whether or not this instrument
is within the devolved competence of the Scottish Ministers will depend on what is
considered to be the purpose of that instrument having regard to the test set out in
section 29(3) of the Scotland Act 1998 (as read with section 54 of that Act). The
Committee makes reference to the reservation in Section C10. It reserves, amongst
other things, “telecommunications”.
It is assumed that the Committee are
questioning whether this instrument relates to that reserved matter.
However it is considered by the Executive that the purpose of the provision
made by this instrument, having regard (among other things) to its effect in all the
circumstances, is the purpose of land use planning. It is therefore considered that
the power exercised in making this instrument is one which is within devolved
competence.
(2)
In response to question 2 it is accepted that in the definition of “category A
listed building” inserted by amendment to the 1992 Order as contained in Article
2(1)(c)(i) of the Order reference is made to the relevant building as being category A
listed “as at the date of the coming into force of this Order”. It is intended that the
date of coming into force of this amendment should be 23 July 2001. This
interpretation would not appear to be in doubt in the context of both the enabling
provisions and also article 1(2) of the above Order. Nevertheless it is noted and at
the first opportunity an appropriate amendment will be made to clarify the position.
(3)
In answer to question 3 it is noted that with reference to the new definition of
“historic garden or designed landscape” which has been inserted into the 1992 Order
by article 2(1)(c)(iii) no mention has been included either in a footnote or the

37

st

Subordinate Legislation Committee, 31 Report 2001

Explanatory Note to details of the publication or where a copy of the publication can
be obtained. It is accepted that this is an omission. A copy of the publication can be
obtained at Scottish Natural Heritage, Battleby, Redgorton, Perth PH1 3EW. HMSO
will be contacted to have an appropriate reference included when the instrument
appears in the annual volume.
John Gunstone
for Scottish Executive Development Department
Date

6 September 2001
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APPENDIX M

THE PROCESSED ANIMAL PROTEIN (SCOTLAND) REGULATIONS 2001, (SSI
2001/276)
On 4th September 2001 the Committee asked:
1.

The Subordinate Legislation Committee today considered the above
instrument and requests an explanation of the following matters.

2.

The Committee notes that Article 2 of Council Decision 2000/766/EC as
amended, expressly provides that, except in certain prescribed
circumstances, feedingstuffs for animals other than farmed animals and which
contain animal protein can only be prepared in premises used exclusively for
the production of such feedingstuffs. The Executive is therefore asked to
explain why regulation 12(1) appears to have the effect of providing exactly
the opposite, namely that feedingstuffs intended for animals other than farmed
animals and containing animal protein can only be prepared in premises
where feedingstuffs for farmed animals are prepared.

3.

The Committee notes that regulation 8 provides for the suspension or
withdrawal of an approval of the use of premises for the production of certain
animal proteins for feeding to farmed animals. When an approval is
suspended or withdrawn the premises cannot be used for the relevant
purpose. Given the serious consequences of such action for those carrying
on the business, the Committee asks what rights of appeal are available to
such persons.

4.
The Committee asks why the words “of the place of destination” are repeated
in regulation 10(3)(d).
The Scottish Executive Environment and Rural Affairs Department responds
as follows:
Article 2 of Council Decision 2001/9/EC making provision for control measures
required to implement Council Decision 2000/766/EC, is implemented by regulation
12, and it is accepted that the drafting of regulation 12(1) has not fully implemented
Article 2. It is not considered that it has exactly the opposite meaning from that
intended, as the Committee note, but the Executive undertake to introduce an
instrument amending the Regulations as soon as possible.
The Scottish Ministers’ powers to suspend or withdraw approval under regulation 8
are only exercisable if reasons (in addition to a summary) are given for the use of
these powers, under regulation 8(6)(a) and (b). These reasons will have to relate to
the relevant grounds for the use of these powers under regulation 8, and reasons
which do not address these grounds would not be upheld by a court. Notice of the
intention to withdraw approval requires to be given, and representations taken into
account prior to the initial decision, under regulation 8(7)(b). The Department
confirms that they will undertake an internal administrative review of their initial
decision to suspend or withdraw approval, if this decision is contested. Judicial
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review is available to formally review such a decision, informed by the reasons,
which must be provided.
3.
The repetition of the words “of the place of destination” in regulation 10(3)(d)
is an error in the drafting. The Executive undertakes to amend the Regulations to
remove this repetition on making the amendment noted at 1 above.
MARTIN MORGAN
for Scottish Executive Environment and Rural Affairs Department
6th September 2001
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THE SPECIFIED RISK MATERIAL
REGULATIONS 2001, (SSI 2001/288)

AMENDMENT

(No.3)

(SCOTLAND)

On 4th September 2001 the Committee asked:
1. The Committee notes that the principal Regulations have now been amended
nine times and asks the Executive what plans there are for consolidation.
2. A number of the regulations, for example, new regulations 6 and 15A confer
functions on the Food Standards Agency. As the Agency is a non-Ministerial
Government Department it might be thought that these regulations are outwith
devolved competence by virtue of the reservation of the constitution under
paragraph 1 of Schedule 5 to the Scotland Act.
3. The Committee is aware, however, that section 35(2) of the Food Standards Act
1999 specifically provides that the conferral of functions on the Agency is within
the legislative competence of the Parliament. It appears to the Committee
therefore that section 35(2) of the 1999 Act is a relevant enabling power and
ought to be cited as such in the preamble or at least noted in a footnote. The
Committee therefore asks why there is no such reference.
The Food Standards Agency responds as follows:
1. There has been rapid adjustment the SRM rules over recent months, which was
driven by successive Commission Decisions. As was explained in the Executive
Note, the previous Commission Decisions on SRM have been overtaken by EC
Regulation 999/2001 and priority is now being given to producing the appropriate
national legislation in respect of Regulation 999/2001 which will replace the
principal Regulations once the transitional measures in Annex XI of Regulation
999/2001 cease to apply.
2. The Agency notes the comments of the Committee in relation to section 35(2) of
the Food Standards Act 1999. Consideration was given as to whether it was
necessary to refer to this in the footnote. Section 35(2) states what is within the
legislative competence of the Scottish Parliament, but it is not an enabling power
which must be cited when the Scottish Ministers confer functions on or remove
functions from the Agency. It was therefore considered not necessary in the
footnote to cite the statutory provision, which brings the subject matter of the
instrument within devolved competence.
for the Food Standards Agency
6 September 2001
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APPENDIX O

THE REGISTERED ESTABLISHMENTS (FEES) (SCOTLAND) ORDER 2001,
(SSI 2001/253)
On 4 September 2001 the Committee raised the following point:
“The Committee notes that there has been an increase of 233% in the fee for issuing
a new certificate of registration following a change of information and request an
explanation of this proportionately high increase.”
The Health Department responds as follows:
The existing fee of £18 is understood by the Executive to be rarely collected by local
authorities since it is unrealistically low. The increase in fees is intended to reflect
more accurately the true cost of issuing such certificates to local authorities.
The Committee may wish to be aware that the issuing of such certificates is a fairly
rare occurrence. It is not thought that the rise from £18 to £60 is unreasonable in
this context particularly as the current equivalent charge in relation to nursing homes
is £55.00.
for Scottish Executive Health Department
6 September 2001
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