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COSLA SUBMISSION
TO THE SCOTTISH PARLIAMENT
HEALTH AND COMMUNITY CARE COMMITTEE (24 JANUARY 2001)
ON THE REGULATION OF CARE (SCOTLAND) BILL
Introduction
COSLA welcomes the Regulation of Care (Scotland) Bill and supports the
Government’s drive to modernise the regulation of care services and early education
and to ensure that we have a confident and competent social services workforce in
Scotland. We have been particularly pleased at the level of involvement in the period
leading up the publication of the Bill and look forward to a continuing involvement up
to and during its implementation.
Recognising that most people will benefit at some point in their lives from there being
a competent social services workforce, we would suggest that Ministers, and the
Council and Commission, use every opportunity to promote social work and social care
services. These services also make a major contribution to the Parliament’s objective of
social justice and social inclusion, as an equal, just and caring society needs the best
social work services and local authorities are committed to contributing to that objective.
The general aims of the Bill are good. However, there are a number of areas where
COSLA believes changes should be made to improve protection and promotion of
the welfare of users of regulated services.
General Comments
Much of the detail, of the arrangements underpinning the Bill, including the operation
of the Commission and the Council, will be the subject of secondary legislation
(Regulations) and through the establishment of the National Care Standards. The
Bill also provides for the Scottish Social Services Council to have rule making
powers on administrative and procedural matters, in relation to the exercise of the
functions granted to them in the Bill, which will not be subject to Parliamentary
scrutiny. It is important that the Bill provides a guarantee of continuing consultation
prior to these being finalised and COSLA will be pressing the Government to give
such a guarantee at an early stage in the Bill’s consideration by Parliament.
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Over the past year, in the period during which the policy underpinning the Bill has
been developed, COSLA has raised a number of issues and concerns with the
Executive. These are referred to in relation to the main sections of the Bill. However,
where these relate to more general comments they are included below:
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Funding
COSLA has reserved its position in respect of the Scottish Executive’s proposal for
the transfer of resources from local authorities to the new Scottish Commission for
the Regulation of Care. COSLA will be seeking assurances on funding
arrangements. We want to see transparency and fairness in the amounts, which will
be taken from local government, and Health Boards, to pay for the two new NDPBs
and also in the fees, which these new bodies will then charge.
The Scottish Executive have stated that the proposed amount to be transferred
(around £6.1m in both 2002-03 and 2003-04) represents the costs of the units which
are transferring (£9.3m), but minus fee income (£1.6m), an allowance for residual
functions remaining with local authorities (around £0.7m), and minus £0.9m in
respect of fees local authorities are likely to have to pay for the regulation of their
own services.
While it is accepted that a measure of resource transfer is inevitable given that local
authority functions and the associated staffing are transferring to the new
Commission. COSLA is concerned in a number of respects.
o Many local authorities over the years have made decisions to increase
spending above GAE levels in recognition of their own particular
circumstances. They should not be penalised because they had
previously prioritised registration and inspection services, particularly as
the proposal for national regulation is one which is based on a
requirement to have one annual inspection as against the current
performance indicator for local authorities of two inspections per year;
o Local authorities will be expected to meet the increases in charges for
people in care. [These may arise from the requirement to meet National
Standards and also from the increase in unit costs arising from the
increases in fees paid by Private and Voluntary Sector providers];
o There are likely to be increased costs, for local authorities, associated
with the need to monitor additional unregistered services in the context of
the Supporting People proposals to move towards unregistered services.
COSLA is also concerned that the proposed move to self-financing, through fees,
from 2004-05 is unrealistic, as the increase in fees that will be required is significant.
We would also suggest that moving money from one set of public bodies (local
authorities) to another public body (the Commission) will not be the best use of the
community care pound, or of any monies available for early years services, as there
will be a leakage of its value due to the cost associated with the administration of a
fees system. [Remembering that local authorities will also be picking up the increase
in respect of fees for the private and voluntary sector by way of increased unit costs
for the services purchased – for example around 80% of residential care places are
currently financed by local authorities]
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COSLA is also concerned that the current planned Scottish Executive increases in
total revenue grant to local authorities over the next three years may not be sufficient
to meet all the additional burdens, not just arising from the Bill, being placed on them
over that period. The Financial Memorandum refers to revenue grant to local
authorities increasing by 6.2% next year and by a further 5.4% and 3.8% in the
following 2 years. It must be remembered that this will be expected to meet a range
of changes over this period, some of which relate to Scottish executive
announcements and some related to demographic pressures.
Integrated Planning
There is a need to coordinate aspects of the legislation with the outcomes of current
Scottish Executive consideration of integrated planning and operation of community
care and children’s services and to ensure coherence between the Bill and the
national policy framework as it is developed for integrated services in both these
fields.
Location/Accommodation/Staffing/Transitional Arrangements
A number of concerns relating to the above have been raised with the Regulation of
Care Project Team. COSLA will be seeking assurances on transitional
arrangements. We need to be sure that satisfactory arrangements are in place in
respect of staffing and location issues. These are not issues in terms of the
principles of the Bill but they will be critical to its effective implementation.
•

National/Local Balance – Their needs to be a balance between the need to
establish and maintain a coherent national structure and the need to provide
an adequate “local” presence

•

Regional Structure - Current proposal is for five regional offices, one of
which will incorporate the co-located headquarters of both the Commission
and the Council. COSLA believes that the main principle should be that as far
as possible co-terminosity, particularly with local authorities and Health
Boards, should be applied and therefore a division into five areas may not be
the most appropriate.

•

Local Offices - The Scottish Executive had also come to a view that having a
more extensive network of local offices “would have added little to the quality
of the service, but would detract from the national identity of the new
structure”. However, we understand that they may be taking another look at
the need for more local offices and COSLA would wish to support the need
for these. As well as local offices providing support to staff and maintaining
public contact they could be used for meetings associated with development
work, particularly in respect of early years services, and for appeals.
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•

Homeworking - The assumption is that inspectors working in locally based
teams will do so in a variety of settings (which may include working from
home or from provider accommodation), using laptop computers with remote
support from their core team. Firstly, it is likely that some of the staff that will
transfer will not be able to work from home. Family circumstances and health
and safety reasons may be some of the factors preventing them from doing
so. Secondly, some staff may not be suitable for this type of working.

•

Information technology alone will not ensure that the proposed new
structure will be able effectively to support staff. We would caution against an
over reliance on information technology as this can sometimes result in an
inefficient service provision, as can be seen from what has transpired within
the Scottish Qualifications Authority.

•

The need for teamwork, supervision, consultation, advice and overview
needs to be recognised if we are not to lose equity and consistency.
Inspectors will, in many circumstances, be dealing with sensitive and difficult
tasks and if working from home they will be doing so in isolated
circumstances. In these circumstances appropriate and adequate support is
vital.

•

Enforcement/Complaints - COSLA is concerned that there may not have
been an adequate allowance made in respect of the resources required for
enforcement/complaints. Our experience in local authorities is that this can be
substantial.

•

Development activity - Similarly the allowance for development activity,
particularly in respect of early years services must be satisfactory.

•

Professional advice - The arrangements for other professional advice (legal,
health and safety, food hygiene, health), set out in the paper, suggest that
this may be from a pool of staff or on a consultancy basis. The potential for
consultancy to lead to a conflict of interest needs to be considered as well as
recognition that those giving advice need to be professionals, in their own
field, who also have grounding in this particular area of work.

•

Clarity of roles - Clear roles for local authority and Commission staff at pre
and post registration and inspection stages must be established.

•

Fait accompli - The Project Team’s paper appears to be leading to
decisions, which rightly should be made, by the Boards of the Commission
and the Council and their Senior Management staff. For example the paper
suggests a Chief Executive, an Operational Director, a Strategic and
Corporate Management Director, a regional manager for each of the local
offices and team leaders, will manage the Commission. It appears to be a fait
accompli for the new Commission. It is therefore vital that there is an early
appointment of the Board(s) and their Chief Executive(s).
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•

Implications of staff transfer - The operational, as well financial,
implications of staff transfer must be clarified.

•

Transitional arrangements - The Project Team’s paper refers to a working
group being set up to identify transitional issues. Lessons should be applied
from the more recent experiences of local government re-organisation and
the establishment of the Children’s Reporters Administration. Therefore, it is
suggested that, for a time-limited period, an independent body is
established as soon as possible in order to assure a smooth process of
implementation and an independent voice, which can help resolve any
disputes.

Local Dimension
COSLA is concerned that there is nothing in the Bill to ensure a continuing local
involvement by way of Advisory Committees. Our experience is that the current
Advisory Committees have provided users, carers, service providers and local
elected members with an opportunity to positively contribute, from a local
perspective. This significant and valuable role will be lost if similar arrangements are
not made in the future. Although accepting that it is unlikely that the current numbers
would be retained, we would wish to have an assurance that Advisory Committees
were retained, perhaps on the basis of the Commission’s own geographical
divisions, once they are determined, or for Health Board areas.
The working relationship with local authorities and groups and the place of local
knowledge is critical in safeguarding vulnerable adults and children and achieving
continuous improvement in the provision of social care, early education and
childcare services.
The Deputy Minister has recently responded stating that, while he accepts that under
the custom system advisory committees and panels have a good experience of
working within the registration and inspection process to provide a voice for local
users, the system they are introducing will be very different and based on applying
national standards. He suggests that having local or regional committees raises the
question of inconsistency of approach and local interpretation of standards.
It appears that there is a misunderstanding of the role of Advisory Committees and
any concerns the Depute Minister has can be dealt with by ensuring that the role and
responsibility of such Committees is clearly defined.
Children’s Commissioner
COSLA believes that the Bill should include a provision for the establishment of an
independent Children’s Commissioner in Scotland. This is not a new call. It is a
development that COSLA has been seeking for many years. The establishment of
an independent Commissioner for Children, with statutory authority, could do a lot to
improve the lives of many of Scotland’s children and young people.
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The role of such a post still needs to be defined in detail, and therefore COSLA is
currently consulting member authorities in this respect. However, the responsibilities
of the Children’s Commissioner in Scotland could follow the lines of that established
for Wales and would therefore include:
•

ensuring that children's rights are respected through the monitoring and
oversight of the operation of complaints and whistleblowing procedures and the
arrangements for children's advocacy

•

examining the handling of individual cases brought to the Commissioner's
attention (including making recommendations on the merits) when he considers
it necessary and appropriate to do so

•

publishing reports, including an annual report to the Scottish Parliament.

Clarification of the role of SWSI and HMI
Following the recent Ministerial announcement in respect of the radical reorganisation of the role and structure of Her Majesty’s Inspectors of Schools in
Scotland, COSLA have suggested that this separation of Quality Assurance and
Policy Formation roles is one that should be considered in respect of the Social
Work Services Inspectorate (SWSI), bringing some consistency across the Scottish
Executive.
In respect of the regulation of early years services, effective links are required with
Her Majesty’s Inspectorate of schools (HMI) and with local authority child care
information services.
COSLA would also wish some consideration to be given to the question of overregulation and whether the role of, and necessity for, some of the other regulatory
agencies should remain.
The Bill
Part 1 - The establishment of the Scottish Commission for the Regulation of
Care and regulatory procedures. Powers for Scottish Ministers to issue
national care standards and to make regulations in relation to the care
services regulated.
Section 1: Scottish Commission for the Regulation of Care
One area that we are currently discussing with the Scottish Executive is whether it is
sensible to have two new Non Departmental Public Bodies (NDPBs) (the Scottish
Commission for the Regulation of Care and the Scottish Social Services Council)
rather than a single new body with overall responsibilities. By their nature, these two
bodies will need to have close links. Yet they will require separate management and
support structures. Given wider concerns about the number and role of NPDBs,
COSLA would wish to be sure that this proposal gave best value.
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Section 44 of the Bill provides that the Commission and Council should have a
constant dialogue with each other on matters that are of interest to both parties.
COSLA is not convinced that placing a duty to co-operate on them is in itself a
guarantee of effective communication and co-operation which will be vital for a
number of reasons.
There are to be codes of conduct for employees and codes of practice for
employers. The codes of practice will require that employers ensure that their staff
adhere to the Council’s code of conduct. The Council will, therefore, be dependent
on the Commission overseeing the codes of practice and, in effect, ensuring that the
codes of conduct are being adhered to. The Commission will not, however, have a
locus in fieldwork within which, as things stand at present, the majority of regulated
staff will be employed. There is therefore going to be a very high degree of
dependency on the Commission if the Council is to be effective. If this were one
body, it could oversee all regulated staff and all staff working within the regulated
services.
There may be difficulties arising from European Commission of Human Rights and
data protection legislation, which could create serious problems with sharing
information between the two bodies. This could be seriously counter-productive and
would not be a problem if this were a single body.
The Council will depend on the Commission to investigate concerns about an
employer’s practice that may come to light through the investigation of the practice of
an individual registrant. The Commission may wish the Council to take action in
relation to an individual as a result of an inspection. In relation to both these points,
one single organisation would better ensure straightforward and speedy action.
Both bodies will deal with complaints from the public. Often, these will include a
linkage between service providers and individual members of staff. It will be
unnecessarily bureaucratic if we have two bodies passing complaints between them,
undertaking separate investigation processes or reaching different conclusions. This
will be confusing to the public and may reduce credibility. A single body would
ensure transparency, accountability and best value.
Two bodies, albeit co-located, will require separate management and support
structures. Given that the costs of these bodies will be met through fees it is
essential that best value and cost-effectiveness be demonstrated. One single body
would enable this.
The exchange of information between the two bodies will be vital and therefore,
having common systems will be essential. One body would ensure this.
Within the structure of a single body it would be possible to have two separate
bodies or committees to deal with provider regulation and workforce regulation.
Having these located within one single structure would, however, ensure the
necessary effective interface between the functions.
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If two bodies are created in legislation, it is very possible that in future years a need
will be identified to put them together. That would be much more difficult to achieve
than establishing a joint organisation at the outset, as recent experience in another
area has shown.
Given wider concerns about the number and role of NDPBs, which COSLA
continues to raise with Ministers across the range of such bodies, it would be better
to create one additional body rather than two.
Section 2: Care Services
COSLA seeks clarification of the definition of “personal care” as we are not clear
whether the current definition would include dressing, assisting with toileting and
assisting manually with the physical transfer of a person from one location to
another.
COSLA also understands that the Association of Directors of Education in Scotland
(ADES) believes that the definition of daycare of children, supervised activities and
the age range of services subject to registration in respect of childminders need to
be clarified.
Section 3: Power to amend the definition of “care services”
COSLA believes that the Government should provide a guarantee of consultation
prior to Scottish Ministers using these powers and any amendments to definitions of
care services being finalised or additional services being added.
Section 4: Information and Advice
Subsection (1), refers to making available to the public information on the availability
and quality of care services. As part of the national childcare strategy local and
national childcare information services have been established. Therefore, while the
Commission proposes to provide information to the public about the availability and
quality of childcare services there is a need to ensure that the local dimension and
provision is not neglected.
As the Commission will maintain the register of providers of care service it will be
important that local authorities can access appropriate information to inform local
planning and commissioning of provision in the context of integrated community care
and children’s services.
In relation to Subsection (2), the Scottish Executive states that “it is intended that the
Scottish Commission for the Regulation of Care should fulfill the recommendation of
the Royal Commission on Long Term Care that there should be a National Care
Commission to take a strategic overview of the care system and its funding and to
steward the interests of older people. This role will not be limited to older people.
The Commission will therefore have a statutory power to advise the Scottish
Ministers on trends in care provision generally”.
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COSLA’s view is that the Commission will only be able to fulfil part of the remit
envisaged in the Royal Commission’s report. COSLA therefore favours a UK wide
commission with Scottish representation to consider the interface between the
benefits system and care.
Subsection (3) allows the Commission to charge a reasonable fee for any goods and
services it provides. The financial implications for local authorities will need to be
taken account of.
Section 5: National Care Standards
COSLA has stated that the standards need to be fit for purpose and enforceable,
and that the three sets of standards do not, as presently drafted, offer an appropriate
balance between outcomes and processes. Nor do they ensure that there is a clearly
defined minimum standard of practice below which providers should not be allowed
to function.
COSLA have also commented on the issue of costs and viability, particularly in rural
areas where economies of scale are difficult to achieve, and it has been pointed out
that, not withstanding the recent announcement following the spending review, the
Scottish Executive has a duty to ensure that there is sufficient funding in place to
ensure that the new arrangements can operate as intended.
Section 6: Complaints about care services
COSLA is mindful that the client service complaints function will remain with the local
authority. There is therefore a potential for confusion between current procedures
and new procedures under the Commission. Therefore COSLA would wish to see a
re-writing of statutory guidance on complaints. Also detailed discussions need to
take place to ensure that there is clarity of function between the remaining local
authority role and the role of the Commission will undertake in connection with
complaints made about the quality of provision of registered services.
COSLA welcomes the view that local resolution of complaints by the provider will be
the norm. However, it is suggested that the duty to investigate complaints should lie
with the service provider in the first instance and that the Commission’s role should
be that of a “last resort” for those complainants who are dissatisfied or who have
genuine concerns that their complaint is not being dealt with, or have genuine
reasons to believe that there complaint would not be dealt with and that they could
be victimised. Therefore complainants should be encouraged to go through the
provider’s own system before approaching the Commission.
The Commission and other relevant agencies should draw up multi-agency policies
and procedures for the investigation of complaints, in order to ensure that the
Commission’s involvement in an investigation is co-coordinated and would not
prejudice or damage the proper and rightful investigation, and that information on the
outcome of complaints is shared.
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The Commission should also have a clear and well-publicised system for dealing
with comments and complaints about its own operation. The establishment of one
body rather than two would simplify, for the public, to whom they should address
their complaint.
Section 7: Application for registration
Subsection (3) requires a person providing more than one care service to apply for
registration for both services. The implication for local authorities will be that they will
have to make multiple applications and therefore the resource implications will need
to be taken into account.
Subsections (4) and (5) require that where a person is providing a care service from
two or more settings, each setting must be registered as a separate service. Again
the implications for local authorities need to be taken into account.
Some consideration should be given to the determination of appropriate officer(s) as
the named applicant for registration for all local authority provision.
Section 8: Grant or refusal of registration
COSLA welcomes the Bill’s intention to ensure that the burden of proof is with the
applicant rather than the Commission.
Subsection (2) refers to the Commission being able to grant an application subject to
conditions as it thinks fit. COSLA would suggest that conditions would have to be
seen as reasonable.
Section 9: Improvement notices
The power to serve an improvement notice on a care service is welcomed as these
are a less draconian method of dealing with deficits of service than cancellation of
registration. They provide an opportunity to encourage continuous improvement and
local authorities have a vital contribution to make in such a process, following
inspections of other service providers.
Section 10: Cancellation of registration
This section is welcomed.
Section 11: Condition notices
The previous reference to the requirement for conditions to be seen as reasonable
also applies in this section.
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Section 12: Applications in respect of registration
Subsection (3) enables Scottish Ministers to make regulations and to include an
appropriate fee. Again the implications of fees being charged to local authorities, and
the increased cost to local authorities, as purchasers of services, in respect of fees
being charged to other service providers, need to be taken in to account.
Section 13: Further provision as respects notice of proposals
This section is welcomed.
Section 14: Right to make representations as respects proposals
This section is welcomed.
Section 15: Notice of decision
This section is welcomed.
Section 16: Urgent procedures for cancellation of registration etc.
The provision of a speedier process for cancellation of registration is welcomed.
However, subsection (2) recognises that the local authority may be required to take
action to provide or arrange alternative care for service users in accordance with
their statutory duties. The question is raised as to whom would be responsible for
taking alternative action in the unlikely event of it being the local authority that is the
subject of the order. Consideration must be given to who is going to manage the
process of closure or putting in staff and who is going to provide the resources for it.
This process can be complex and may still take a considerable length of time and
the costs can be significant. Also needing addressed is the question of availability of
staff to do this at short notice and mechanisms to ensure transparency to purchasers
and providers. While it is welcomed that the Commission will be expected to have
agreed protocols with COSLA and the NHS to deal with such situations should they
arise, there are still resource implications that will need to be considered.
Section 17: Appeal against decision to implement proposal
The Explanatory Note states that, as is standard in all areas of Scots law, the appeal
process still includes an appeal to the sheriff principal and following that to the Court
of Session. However, it also states that such an appeal would not prevent the
immediate action, outlined in the order, taking place. This is welcomed, as previously
the process was an extremely lengthy one and the service was able to continue in
operation. However, there may be financial implications if at the end of the process
the appeal is upheld and the service provider claims that they have lost money due
to the order having been implemented at an earlier date.
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Section 18: Offences in relation to registration under this part
No comments.
Section 19: Offences by bodies corporate etc.
Clarity as to who would be deemed as responsible in respect of a local authority is
needed.

Section 20: Registration Fees
As mentioned in the general comments section, COSLA is concerned at the
implications for local authorities arising from the setting of fees. As well as, for the
first time, having to meet registration fees for the services they provide themselves,
local authorities will be faced with an increase in unit costs, for services purchased
by them, arising from the increases in fees paid by Private and Voluntary Sector
providers.
COSLA welcomes the fact that the Financial Memorandum (paras 161-169)
indicates that funding for the Commission for 2002-03 and 2003-04 should now be a
mixture of central funding and fee income. However, there are still concerns at the
implications for service providers and service purchasers of the increases in fees
being indicated.
As already mentioned, COSLA is also concerned that the proposed move to selffinancing, through fees, from 2004-05 is unrealistic as the increase in fees that will
be required is significant. COSLA would suggest that moving money from one set of
public bodies (local authorities) to another public body (the Commission) will not be
the best use of the community care pound, as there will be a leakage of its value due
to the cost associated with the administration of a fees system.
Section 21: Inspections
The requirement for providers to supply information to the Commission, subsection
(1), is welcomed.
The right to enter and inspect a care service at any time, subsection (2), is also
welcomed.
COSLA is concerned at the reduced requirement that all care services are subject to
a minimum of one inspection every twelve months, subsection (3). Currently, local
authorities are expected to make at least two inspections a year. However, we
recognise that for some services one statutory inspection per year may be sufficient
but believe that a minimum of two inspections should apply in the case of residential
care services.
The requirements established under sections (4), (5) and (6) are welcomed.
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Subsection (7) requires clarification as any inspector may require to examine certain
medical records.
Subsection (11), making it an offence to intentionally obstruct an inspection, is
welcomed.
Section 22: Further provision as regards inspections
The provisions made under this section are welcomed. However, it is suggested that
there should be a responsibility to make reports available in other formats and
appropriate ethnic minority languages, where required, rather than it being left to the
Commission to consider this.
Section 23: Regulations relating to the Commission, to registration and to
registers
As previously stated, it is important that the Bill provides a guarantee of continuing
consultation prior to these being finalised and COSLA will be pressing the
Government to give such a guarantee at an early stage in the Bill’s consideration by
Parliament.
The implications, for local authority funding, of any fees set, will need to be
considered.
Section 24: Regulations relating to care services
As previously stated, it is important that the Bill provides a guarantee of continuing
consultation prior to these being finalised and, although this is referred to in
subsection 10, COSLA will be pressing the Government to give a guarantee that it
will be included as appropriate to be consulted, at an early stage in the Bill’s
consideration by Parliament.
Section 25: Transfer of staff
COSLA welcomes the commitment to transfers under the Bill reflecting the TUPE
principle that staff transferred will do so on their existing terms and conditions.
However, early action is needed in respect of the workforce planning and training
needs and there will also be a need to have some early discussions about the issue
of redeployment for those staff that may not wish to transfer to the Commission. The
Project Team paper refers to a working group being set up to identify transition
issues and, as previously stated, it is suggested that an independent body is
established as soon as possible in order to assure a smooth process of
implementation and an independent voice, which can help resolve any disputes.
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Section 26: Arrangements entered into by local authority or health body:
services to be registered
No comments.
Section 27: Giving of notice
No comments.
Part 2 - The establishment of the Scottish Social Services Council and setting
out of its functions and the procedures to be followed in the exercise of these
functions.
Section 28: Constitution of the Scottish Social Services Council
The points made in respect of the Commission, questioning the need for two bodies,
also relate to this section.
The Council should also have a statutory power to advise the Scottish Ministers on
trends in relation to social work and social care training provision generally.

Section 29: Register of social workers and of other social service workers
COSLA welcomes the establishment of a register of social workers and social
service workers, to set and maintain standards for entering and staying in the
workforce. It is COSLA’s view that all social service workers should be required to
register as soon as possible as until this is done the bulk of service users will not be
protected.
Clarification is required regarding the status of staff from an education or children’s
services provision, with different training and qualifications, regarding registration
with the Scottish Social Services Council.
Section 30: Applications for registration
No comments.
Section 31: Grant or refusal of registration
No comments.
Section 32: Variation etc. of conditions in relation to registration under this
part
No comments.
Section 33: Removal etc. from the Council’s register
No comments.
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Section 34: Appeal against decision of the Council
No comments.
Section 35: Use of title “social worker” etc.
COSLA welcomes the provision in the Bill for protection of the title “social worker”
but would support ADSW’s call for this to be reinforced by a clear definition of the
tasks that would be expected to be undertaken by a qualified social worker alone.
However, COSLA would wish to be consulted before such a definition was finalised.
Section 36: Codes of practice
COSLA would wish to be consulted prior to the Council finalising codes of conduct
and practice.
Section 37: Approval of courses
COSLA welcomes the powers provided to the Council to promote education and
training and to approve courses.
It should be noted that there is a current gap in training opportunities for many social
care staff. It should also be noted that a number of local authorities are finding it difficult
to resource the ongoing need to provide placements due to the other pressures on
experienced staff time. This is compounded by the current recruitment difficulties being
experienced in a number of local authorities in Scotland, which, while they are not as
serious as those being experienced in England, need to be addressed urgently.

Section 38: Grants and allowances for social service workers’ training
No comments.
Section 39: Regulations relating to the Council
It is important that the Bill provides a guarantee of continuing consultation prior to
regulations being finalised.
Section 40: Power of the Council to make rules
It is important that the Bill provides a guarantee of continuing consultation prior to
regulations being finalised.
Section 41: Functions of the Scottish Minister under this part
COSLA supports the proposal to give powers to Scottish Ministers to establish
numbers, training requirements, experience and occupational standards for social
workers. The comments relating to Section 37 are also relevant here.
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Part 3 - Provisions that are common to both the Commission and the Council.
Section 42: Grants
No comments.
Section 43: Guarantees
No comments.
Section 44: Duty of Commission and Council to consult each other
COSLA is not convinced that placing a duty to co-operate on the Commission and
the Council is in itself a guarantee of effective communication and co-operation
which will be vital for a number of reasons already outlined.
Section 45: Complaints procedure
No comments.
Section 46: Inquiries
No comments.
Section 47: Maladministration
No comments.
Part 4 - Miscellaneous
Section 48: Cessation of exercise of certain functions by Central Council for
Education and Training in Social Work
No comments.
Section 49:Grants in respect of activities relating to child care and family
support
COSLA welcomes the provision made in this section.
Section 50: Amendment of Social Work (Scotland) Act 1968: delegation of
power to make grants and loans to certain voluntary organisations
COSLA welcomes the provision made in this section.
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Section 51: Amendment of Social Work (Scotland) Act 1968: direct payments
to children for care services
COSLA welcomes the provision made in this section and would support ADSW’s call
for appropriate safeguards to be put in place, which prevent those in receipt of direct
payments being exploited.
Section 52: Provision by local authorities of residential accommodation in
which nursing is provided
COSLA welcomes the provision made in this section.
Section 53: Amendment of Children (Scotland) Act 1995: “place of safety”
COSLA welcomes the provision made in this section.
Section 54: Panels for curators ad litem, reporting officers and safeguarders
COSLA welcomes the provision made in this section. However, it is important to
stress that this burden should not fall solely on local authorities and will require
funding to enable it to be implemented. We also understand that an amendment may
be tabled, by the Scottish Executive, which will extend this to provide a responsibility
for training Children’s Panel Advisory Committee members. Again while welcome in
principle, the same comments about sole responsibility and adequate funding will
apply.
Part 5 - General
Section 55: Interpretation
No comments.
Section 56: Orders and regulations
No comments.
Section 57: Minor and consequential amendments
No comments.
Section 58: Repeals and power to amend or repeal enactments
No comments.
Section 59: Short title and commencement
No comments.
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NAIRO
(NATIONAL ASSOCIATION OF INSPECTION & REGISTRATION OFFICERS)

SUBMISSION TO HEALTH & COMMUNITY CARE COMMITTEE
1.

General Principles

NAIRO welcomes the Bill and the much needed modernisation of the regulatory
system for care services. It will enhance the protection of vulnerable people using
social care services. We also appreciate the willingness to listen to those with
experience of working in this field. That has been evident throughout the consultation
process.
Overall there is broad agreement with the principles of the Bill. However, in our view
there are some matters which require clarification or amendment. Where we agree
with and support the proposals in the Bill we make little or no comment but more
detailed remarks are included on matters which NAIRO believes need to be
addressed.

2.

Key Issues

2.1

Establishment of the Commission and the Council

The establishment of the two separate bodies is endorsed. The Commission should,
in the main have responsibility for the regulation of care services and the Council is
appropriately responsible for the regulation of the workforce. The importance of the
work carried out by each body is recognised and in our view can only be given the
right attention by two separate bodies. Aspects of the discreet responsibilities of
each body will from time to time overlap and protocols will need to be established for
sharing information appropriately. Both bodies will also need to develop protocols for
sharing information with other regulators, for example the new Health Professions
Council.
2.2 National Care Standards and Regulations
We strongly support the development of National Care Standards for all groups of
service users and consider these should primarily focus on the outcomes
experienced by people using services. However, we believe the standards need to
be supported by regulations as outlined in Part I Section 23 & 24 of the Bill. In our
view, it will be crucial to have in place the secondary legislation required to make
regulations and orders by April 1 2002 when the Scottish Commission for the
Regulation of Care takes up its responsibilities. .

2.3

Care Services

A clearer distinction is needed in defining the boundaries between residential care
services and supported accommodation. Neither the Supporting People
documentation nor the wording in the Bill is concise enough to clarify for regulators
and providers whether a service ought to be registered as a residential care service
or a home support service. Following on from this are a few concerns about how the
housing provision in non-registered accommodation will be regulated. We see a
need for protocols being developed with Scottish Homes.
Although not directly related to the Bill we have some disquiet about the lack of
interim arrangements to protect adults who are currently being encouraged by some
Local Authorities to move out of residential care into, what is at the moment,
unregulated supported housing. We recognise that eventually the Commission will
regulate the support services for such individuals but there is no regulation to protect
their interests over the next eighteen months. Measures should be put in place to
address this as a matter of urgency.
We believe the Bill does not adequately define what is a care service. In particular,
the boundary between care homes and supported housing remains fudged and has
the potential to be a source of continuing dispute between providers and regulators.
This issue is complex, has significant financial implications for funding bodies and
should be clarified.
2.4

Adoption & Fostering

We are surprised and concerned that Adoption and Fostering Agencies are not
included in the services to be regulated by the Commission. With the UK
Government’s interest in expanding and improving access to adoption for young
people and the increasing use of fostering in preference to residential care this is the
right time to introduce independent regulation for these services and we would urge
the Committee to consider this matter.
2.5

Nanny Agencies

Whilst recognising that the regulation of employment agencies is a reserved matter,
NAIRO believes Nannies and Nanny Agencies should be regulated in the same way
as childminders and day care provision for young children.
2.6

Appeals and Enforcement

NAIRO is concerned that the proposals in the Bill in respect of the right to make
representations (14) and appeals (17) combined with 15(5)(b) continues to allow
providers to operate services which have been judged poor for an extended period.
One objective of the working party set up after Glenglova to identify mechanisms to
reduce unnecessary delays does not appear to have been met.
We suggest the Commission should be required to establish a procedure for handling
appeals and representations within a specified period after they have been

submitted. The Commission will not wish to allow situations to deteriorate to the
extent that urgent approaches to a Sheriff may become necessary. NAIRO
considers the Commission should have powers to place a temporary ban on
admissions or require the removal of a Manager after an improvement notice has
been served.
2.7

Urgent Procedures for Cancellation of Registration, etc.

There is an implication in the explanatory notes that these procedures may involve
the removal of residents. If this is the case the Commission will rely on Local
Authorities and/or Health Trusts to provide alternative accommodation. Protocols will
need to be established to cover such eventualities. Otherwise the Commission could
find that it is relying on the co-operation of a Local Authority where, due to other
circumstances related to enforcement of regulation, relations between the two bodies
are already strained.
2.8

Frequency of Inspection

We believe that wholly wrong signals are being given in respect of the appropriate
minimum frequency of inspection. That there should be a clear commitment to
resourcing at least two inspections per year in all care homes and shared supported
housing one of which must be unannounced. At least one inspection of all services
not providing overnight accommodation should be carried out.
NAIRO does not support the view that a single annual inspection is sufficient
protection for vulnerable people using residential services. Unannounced
inspections are often more valued by service users and their carers than those which
are planned in advance and known to service providers. We consider that the
Commission should be base its working practices on evidence of what is currently
successful. We consider that at least two inspections per year are required in
residential services.
2.8

Inspections

NAIRO is not in favour of the proposal in Part I Section 21 (7) of the Bill that
empowers an authorised person (Inspector) who is a registered nurse or medical
practitioner to conduct a medical examination of a service user. If enacted this would
create an area of practice outside the inspectorial role and result in professional
rivalries and a two tier inspectorate.
Independent medical/nursing staff should carry out such examinations as
Commission staff must remain impartial (in the event, they may later be involved in
taking enforcement action against the provider).
Officers of the Commission will be subject to the rules of professional confidentiality
and the codes of conduct set out by the Council. They should be entitled to access
health care notes and medical records. Health care notes – outlining the frequency
of visits from GPs, nurses and other health care professionals can be distinguished
from medical records and are a useful indicator of how such matters are managed, in
the first instance, should there be cause for concern.

2.10 Information and Advice
Charges for information and advice should be clear, transparent and publicly
available. Likewise the arrangement for reviewing fees should be open and
accessible.
2.11 Complaints About Registered Care Services
In establishing a suitable complaints procedure, due care must be given to ensuring
that the procedure is robust and that it dovetails with procedures already in place.
Any procedure should emphasise that providers should be responsible for
investigating complaints, in the first instance. The Commission will require to issue
clear guidance to providers and purchasers of care services about its role as an
investigator of complaints. NAIRO considers that one of the consequences of the Bill
is a need to review the statutory complaints system in social work authorities.
Guidance will also be needed with respect to the interface between officers of the
Commission and the Council when investigating complaints related to the practice of
individual social care workers.
NAIRO believes there should be a direct route for users of services, staff and
members of the public to raise concerns about regulated services. For the procedure
to be credible, easily understood guidance on how to complain about services must
be readily available to the public.
2.12

Applications for Registration

Guidance is required for Local Authorities on who will be considered as the applicant
for registration purposes. This also applies to the section on ‘offences by bodies
corporate etc’.
2.13 Grant or Refusal of Registration
In addition to limiting the number of service users, the category of persons to be
accommodated should be prescribed on the Certificate of Registration. This
measure would prevent undesirable mixes of services users.
2.14 Improvement Notices
This section addresses some of the gaps in the current arrangements and is
welcomed.
2.15 Notices of Conditions
The facility for removal of conditions is an improvement on current arrangements and
is welcomed.
2.16 Further Provision as Regards Inspections
This section is welcomed but would benefit from the addition of a requirement for
officers of the Commission to be bound by a code of conduct in exercising the

authority conferred on them by subsections (1), (2) and (3). Additionally there should
be an open complaint procedure to deal with complaints about the conduct of
officers.
2.17 Regulations Relating to a Care Service
The principle of robust and detailed underpinning regulations outlining the
requirements of registration is strongly endorsed by NAIRO.
The detail of the regulations will be crucial to the effectiveness of the process and
consultation should take place with experienced Registration and Inspection staff
about matters to be included.
The wording of (7) (f) is too broad and more specific guidance is required on the
‘events’ to be notified.
2.17

The Work of the Council

NAIRO strongly supports the Bill’s proposals for setting up the new body to regulate
the social services workforce. We are convinced of the need for two separate bodies
since the interests of service users and our members are best met by the separation
of functions. In our view, staff of the Commission who will be regulated by the
Council, will be assured of a fair and independent hearing only if the two bodies are
distinct.
NAIRO has been calling for an accredited qualification for staff engaged in the
regulation of care services for some considerable time. Service users and service
providers will have more confidence in the new bodies if the competence of staff is
evidenced by approved qualifications. Such training will be crucial if staff of the
Commission are by and large expected to work autonomously as single inspectors.
All staff providing social work or social care services should be required to register
within a specified timescale. NAIRO is concerned that the public may have a false
perception that all social care workers will be registered from the date the Council is
set up. Unqualified staff should be bound by codes of conduct – pending the
acquisition of a suitable qualification. Timescales for meeting the criteria for
registration should be laid out. The requirements for continued registration (ongoing
study and keeping abreast of professional developments) should also be prescribed.
2.18 Staff Matters
The proposal for five or six area offices will only be workable if local sub offices are
available to provide an accessible service for service users, providers and the public.
The Commission needs to be visible at a local level to have credibility.
Flexible working arrangements outlined so far (giving staff the opportunity to work
from home or be office based depending on their personal circumstances) are
welcomed but must be adequately backed up with formal supervision and support.

Colleague and line management support is particularly important in registration and
inspection work.
There are some concerns that salaries and conditions of service, protected at the
time of transfer, could be changed shortly after transfer. The proposed conditions
and salaries should be shared with transferring staff at the earliest opportunity. The
longer this is delayed the greater the potential for staff to move out of inspection and
registration work. This could have significant implications for the overall experience
and skillbase of the Commission’s workforce at the time of starting up. NAIRO is
convinced there needs to be a temporary, independent body set up to oversee the
transfer of staff, protect the interests of staff during the transition and provide a
mechanism for the resolution of disputes.
There are particular concerns over the ability of skilled administrative staff to transfer
to the new Commission. NAIRO believes that in order to ensure the success of the
Commission and Council satisfactory transfer arrangements must be made for
administrative staff to enable them to work in the local bases.
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Schedule 1 – The Scottish Commission for the Regulation of Care
No additional comments.
Schedule 2 – The Scottish Social Services Council
No additional comments.
Schedule 3 – Minor and consequential amendments
No additional comments.

Contact
David Wiseman, Regulation of Care Adviser
Telephone Number 0131.474.9370; e-mail davidw@cosla.gov.uk"
Date: January 2001
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ADSW SUBMISSION TO THE SCOTTISH PARLIAMENT
HEALTH AND COMMUNITY CARE COMMITTEE ON THE
REGULATION OF CARE (SCOTLAND) BILL – 24 JANUARY 2001

INTRODUCTION:
ADSW welcomes the Regulation of Care (Scotland) Bill and fully supports the proposals for a
more modern approach to regulation that will ensure high quality care and early education
services and safeguard the most vulnerable people in Scotland. ADSW welcomes this
independent and extended system of regulation, which will promote public confidence in the
quality of care. ADSW also welcomes the proposals for establishing a regulatory system for
social workers and other social service workers and fully supports the policy objective of
ensuring that those delivering social work and social care services are well trained, monitored and
motivated.
ADSW has been pleased to be fully involved in the consultation leading up to the publication of
both the policy paper “The Way Forward for Care” and the Bill. ADSW is pleased that the
Scottish Executive has taken a collaborative and partnership approach to the development of the
proposals. ADSW anticipates further close collaborative working with the Regulation of Care
Project Team on the detailed arrangements for the setting up of the regulatory body (ies), the
secondary legislation and the establishment of the National Care Standards. Such collaboration
we hope will ensure that the legislation is sufficiently robust to keep quality services and the
protection of vulnerable children and people at its core.
Funding
ADSW is aware that the Convention of Scottish Local Authorities (COSLA) has reserved its
position in respect of the Scottish Executive’s proposal for the transfer of resources from local
authorities to the new Scottish Commission for the Regulation of Care, and supports COSLA’s
view that there needs to be transparency and fairness in the amounts which will be taken from
local government, and Health Boards, to pay for the two new NDPBs and also in the fees, which
these new bodies will then charge.
For the first time ever, local authorities will need to meet the cost of registration for not only their
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community care services but also early years and day care services for children.
ADSW is aware that many local authorities are spending above GAE levels and we do not believe
they should be penalised because they have prioritised registration and inspection services at the
expense of other possible developments.
ADSW is also concerned as it is likely that local authorities will have to meet increases in charges
for people in care, which may arise, not only from the requirement to meet National Standards but
also from the increase in unit costs arising from any increases in fees paid by Private and
Voluntary Sector providers.
An additional concern will be that there are likely to be increased costs, for local authorities,
associated with the need to monitor additional unregistered services in the context of the
Supporting People proposals to move towards unregistered services.
In particular ADSW is concerned that the proposed move to self-financing, through fees, from
2004-05 is unrealistic and not a best use of the community care pound. In the main it will result in
the money moving from one set of public bodies (councils) to another (the Commission) with a
resultant loss of the value of the community care pound in the administration of the fees system.
ADSW is also concerned that the current planned Scottish Executive increases in total revenue
grant to councils over the next three years may not be sufficient to meet all the additional burdens
placed on councils over that period, including those arising from this Bill.
Those associated with the Bill include, as well as those already mentioned above in respect of the
Commission, costs associated with the Scottish Social Services Council. Not only the actual cost
of training staff to meet the registration requirements but also replacement costs when staff are
released for training. There is also a potential knock on effect to salaries for some staff as they
gain additional qualifications. Costs are also associated with the carrying out of additional police
checks, implementation of Codes of Conduct and Practice and with local authority staff
involvement in the Council’s investigations and hearings in relation to disciplinary cases. It is
also possible that private and voluntary sector providers will expect the cost of registration fees
for their staff to be passed on by way of increased unit costs.
More generally, a range of other changes, not associated with the Bill, will take place over the
next three years and the Scottish Executive appears to expect that all of these can be met from the
revenue grant increases of 6.2% next year and a further 5.4% and 3.8% in the following two
years. However, we are yet to be satisfied that the range of measures already announced by the
Scottish Executive combined with the need to meet demographic pressures will be fully funded
within these increases.
In particular there are demographic pressures associated with additional demands resulting from
the increasing number of very elderly people in the population and from the fact that more adults
with learning disabilities are surviving to middle and old age.
ADSW is currently carrying out more detailed work on the implications of the Financial
Memorandum accompanying the Bill.
Staffing/Transitional Arrangements
As major employers of staff involved in the current regulatory system, ADSW welcomes the
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consultation taking place with the Regulation of Care Project Team. ADSW need to be sure that
satisfactory arrangements are in place in respect of staffing and location issues as these will be
critical to the effective implementation of the Bill.
The staffing and accommodation paper produced by the Regulation of Care Project Team sets out
their vision of how the Scottish Commission for the Regulation of Care and the Scottish Social
Services Council can best be organised and the main points of concern for ADSW are:
•

That an appropriate balance is struck between the need to establish and maintain a coherent
national structure, ensuring consistent delivery of care services across the whole of Scotland
and the need to provide an adequate “local” presence, which provides support for staff and
maintains adequate public contact and credibility.
In this respect it is important that the regional office structure should have as its main
principle co-terminosity, particularly with local authorities and Health Boards, which should
be applied as far as is possible. The regional structure should be backed up by a sufficient
number of resource centres/bases within each regional division.

•

That recognition is given to the need for appropriate support and supervision for staff, who
in many circumstances will be dealing with sensitive and difficult areas of work in fairly
isolated circumstances.

•

That it is recognised that it will be important to take early decisions about a number of the
staffing issues and therefore a workforce planning and training strategy is urgently needed
so as to ensure that the Commission and Council can develop teams of confident and
competent staff.

•

The arrangements for other professional advice (legal, health and safety, food hygiene,
health), set out in the Project Team’s paper, suggest that this may be from a pool of staff or
on a consultancy basis. The potential for consultancy to lead to a conflict of interest needs to
be considered as well as a recognition that these need to be professionals, in their own field,
who also have a grounding in this particular area of work.

•

Not withstanding the need for early decisions referred to earlier, the Project Team’s paper
appears to be leading to decisions, which rightly should be made, by the Boards of the
Commission and the Council and their senior management staff. For example the paper
suggests a Chief Executive, an Operational Director, a Strategic and Corporate Management
Director, a regional manager for each of the local offices and team leaders, will manage the
Commission. It appears to be a fait accompli for the new Commission. An appropriate
balance needs to be struck between what rightfully can be determined now and what needs
to be left to the Boards and senior management staff, once they are appointed. Therefore, it
is vital that there is an early appointment of both the Boards and their Chief Executive(s).
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•

The Scottish Executive paper refers to a working group being set up to identify transition
issues. Lessons should be applied from the more recent experiences of local government reorganisation and the establishment of the Children’s Reporters Administration.

Local Interface
ADSW believes that, if, as appears to be the case, there is unlikely to be a continuing local
involvement by way of Advisory Committees, an alternative mechanism is required to ensure that
there are opportunities for users, carers, service providers and local elected members to positively
contribute, from a local perspective. This significant and valuable role will be lost if alternative
arrangements are not made in the future.
Children’s Commissioner
The acceptance of the need for a Children’s Commissioner for Wales encourages us to press
strongly for the same level of advocacy and protection of children in Scotland. We see this as the
single most important change that could be made to the capacity of the Bill to be both protective
and promotional of the welfare and rights of children and young people in all settings. The role of
such a post still needs to be defined in detail but could follow the lines of that established for
Wales and would therefore include:
•

ensuring that children's rights are respected through the monitoring and oversight of the
operation of complaints and whistleblowing procedures and the arrangements for children's
advocacy

•

examining the handling of individual cases brought to the Commissioner's attention
(including making recommendations on the merits) when he considers it necessary and
appropriate to do so

•

publishing reports, including an annual report to the Scottish Parliament.

Clarification of the Role of SWSI
Following the recent Ministerial announcement in respect of the radical re-organisation of the role
and structure of Her Majesty’s Inspectors of Schools in Scotland, ADSW believes that this
separation of Quality Assurance and Policy Formation roles is one that should be considered in
respect of the SWSI. This would enable some consistency to be established across the Scottish
Executive and also ensure that we did not end up with too many regulating bodies and resultant
over-regulation.
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The Bill
Part 1 - The establishment of the Scottish Commission for the Regulation of
Care and regulatory procedures. Powers for Scottish Ministers to issue
national care standards and to make regulations in relation to the care
services regulated.
Section 1: Scottish Commission for the Regulation of Care
ADSW is aware that COSLA is currently discussing, with the Regulation of Care Project Team,
whether it is sensible to have two new Non Departmental Public Bodies (NDPBs) (the Scottish
Commission for the Regulation of Care and the Scottish Social Services Council) rather than a
single new body with overall responsibilities. ADSW’s main concern is that whatever the
structure it is important that linkages are established on matters that are of interest to both the
Council and the Commission and certainly it seems that the establishment of one rather than two
bodies would be a more efficient and cost effective way of doing this. The main reasons being
that:
•

The Council will be dependent on the Commission overseeing the codes of practice it
develops and ensuring that the codes of conduct are being adhered to.

•

The Council will depend on the Commission to investigate concerns about an employer’s
practice that may come to light through the investigation of the practice of an individual
registrant.

•

Both bodies will deal with complaints from the public.

Section 2: Care Services
ADSW believes that, in the main, the range of care services that will be regulated and the
definitions within the Bill are adequate. However, ADSW believes that adoption and fostering
services should be included as should nannies and nanny agencies. We also recommend that
dressing, assisting with toileting and assisting manually with the physical transfer of a person
from one location to another are included in the definition of personal care
Section 3: Power to amend the definition of “care services”
ADSW believes that the Government should provide a guarantee of consultation prior to Scottish
Ministers using these powers and any amendments to definitions of care services being finalised
or additional services being added.
Section 4: Information and Advice
Subsection (1) refers to making available to the public information on the availability and quality
of services. If, as referred to earlier, a sufficient number of resource centres/bases were
established within each regional division, they could be used to facilitate this process. Information
should also be made available to local authorities in their commissioning and purchasing role.
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In relation to subsection (2), the Scottish Executive states that “it is intended that the Scottish
Commission for the Regulation of Care should fulfill the recommendation of the Royal
Commission on Long Term Care that there should be a National Care Commission to take a
strategic overview of the care system and its funding and to steward the interests of older people.
This role will not be limited to older people. The Commission will therefore have a statutory
power to advise the Scottish Ministers on trends in care provision generally”.
It is vital that the Commission plays and independent, pro-active advisory role to the Scottish
Parliament and acts as an independent watchdog in relation to all standards and resources. The
Bill needs to ensure that the Commission is adequately empowered to undertake this task.
ADSW’s view is that the Commission will only be able to fulfil part of the remit envisaged in the
Royal Commission’s report as it will be unable to deal with the interface between the benefits
system and care.
Subsection (3) allows the Commission to charge a reasonable fee for any goods and services it
provides. The financial implications, for local authorities, small providers and individual
childminders, will need to be taken account of.
Section 5: National Care Standards
ADSW believes that the National Standards need to be fit for purpose and enforceable, and that
the three sets of standards do not, as presently drafted, offer an appropriate balance between
outcomes and processes. Nor do they ensure that there is a clearly defined minimum standard of
practice below which providers should not be allowed to function.
ADSW also support COSLA’s comments on the issue of costs and viability and its view that, not
withstanding the recent announcement following the spending review, the Scottish Executive has
a duty to ensure that there is sufficient funding in place to ensure that the new arrangements can
operate as intended.
We are particularly concerned to ensure that standards, once finalised, should be clearly set out in
secondary legislation, following appropriate consultation.
Section 6: Complaints about care services
ADSW, mindful of the fact that the client service complaints function will remain with local
authorities, believes there is a potential for confusion between current procedures and the new
procedures under the Commission. It therefore supports COSLA’s call for a re-writing of
statutory guidance on complaints. There is also a need to ensure that there is clarity of function
between the remaining local authority role and the role of the Commission in respect of
complaints about the quality of registered services.
If local resolution of complaints by the provider is to be the norm, the duty to investigate
complaints in the first instance should lie with the provider and the Commission’s role should be
that of a “last resort” for those complainants who are dissatisfied or who have genuine concerns
that their complaint is not being dealt with. Therefore complainants should be encouraged to go
through the provider’s own system before approaching the Commission, as is the case with the
Ombudsman.
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The Commission should negotiate with other agencies in order to ensure that multi-agency
policies and procedures for the investigation of complaints are established and made available to
the public. The Commission should also have a clear and well-publicised system for dealing with
comments and complaints about its own operation. The establishment of one body rather than two
would simplify, for the public, to whom they should address their complaint.
Section 7: Application for registration
Subsection (3), (4) and (5) will have major implications for local authorities, in that they will
have to make multiple applications and this will have resource implications, not just in respect of
fees. There should also be some clarity as to who the applicant should be in respect of a local
authority. It is suggested that the Chief Social Work Officer should be required to be the applicant
and this would bring consistency across all local authorities.
Section 8: Grant or refusal of registration
ADSW welcomes the Bill’s intention to ensure that the burden of proof is with the applicant
rather than the Commissioner.
Subsection (2) refers to the Commission being able to grant an application subject to conditions,
as it thinks fit. It is suggested that the legislation should state that conditions should be
reasonable.
Section 9: Improvement notices
The power to serve improvement notices is welcomed.
Section 10: Cancellation of registration
This section is welcomed.
Section 11: Condition notices
This section is welcomed.
Section 12: Applications in respect of registration
Subsection (3) enables Scottish Ministers to make regulations and to include an appropriate fee. It
is important that the Bill provides a guarantee of continuing consultation prior to these being
finalised and that the implications of fees, for local authorities, small providers and individuals,
are considered.
Section 13: Further provision as respects notice of proposals
This section is welcomed.
Section 14: Right to make representations as respects proposals
This section is welcomed.
Section 15: Notice of decision
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This section is welcomed.
Section 16: Urgent procedures for cancellation of registration etc.
The provision of a speedier process for cancellation of registration is welcomed.
However, subsection (2) recognises that the local authority may be required to take action to
provide or arrange alternative care for service users in accordance with their statutory duties. As
well as the need for procedures to be in place to protect service users, the resource implications
will need to be considered. It should also be noted that it is not only the local authority in whose
area the action is being taken that needs to be involved but also other local authorities that have
clients placed with the service.
The process can be a complex one, taking considerable time and requiring staff input at very short
notice. The NHS and some local authorities are currently finding it difficult to recruit and retain
adequately trained and experienced staff and this should be taken into account.
Section 17: Appeal against decision to implement proposal
It is standard in all areas of Scots law that the appeal process includes an appeal to the sheriff
principal and following that to the Court of Session. Therefore, while the Explanatory Note now
states that such an appeal would not prevent the immediate action, outlined in the order, taking
place, the possibility is that an appeal could be upheld. If that happens it is possible that the
service provider would seek compensation for loss of earnings because of any action taken and
the potential resource implications need to be taken into account.
Section 18: Offences in relation to registration under this part
No comments.
Section 19: Offences by body’s corporate etc.
Clarity as to who would be deemed as responsible in respect of a local authority is needed.
Section 20: Registration Fees
The financial implications for local authorities, both as providers and purchasers, are not fully
ascertained. It will be vital that local authorities receive financial compensation for what could
become an increasing burden on already stretched resources.
ADSDW welcomes the fact that the Financial Memorandum (paras 161-169) indicates that
funding for the Commission for 2002-03 and 2003-04 should now be a mixture of central funding
and fee income. However, the possibility of self-financing for the Commission from 2004-05
onwards is unrealistic and again we would suggest is not a good use of the Community Care
Pound.
Section 21: Inspections
The majority of clauses contained within this section are welcomed.
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ADSW are concerned that the bill specifies only one inspection per year, specifically for
residential care services. We believe there should be a minimum of two per year, one announced
and one unannounced. To have only one is a dilution of the current system. While we accept that
self-evaluation will be a useful tool, it will only work if it is carried out alongside on-site
inspections. The impact of inspectors carrying out on-site inspection visits cannot be
underestimated.
Section 22: Further provision as regards inspections
The provisions made in this section are welcomed. However, ADSW believes that the
Commission should be required to make reports available, as appropriate, in ethnic minority
languages and other formats.
Section 23: Regulations relating to the Commission, to registration and to registers; and
Section 24: Regulations relating to care services
It is important that the Bill provides a guarantee of continuing consultation prior to these being
finalised and that the implications for local authority funding are considered and addressed.
Section 25: Transfer of staff
ADSW welcomes the commitment to transfers under the Bill reflecting the TUPE principle that
staff transferred will do so on their existing terms and conditions.
As indicated earlier, early action is needed in respect of the workforce planning and training
needs and there will also be a need to have some early discussions about the issue of
redeployment for those staff that may not wish to transfer to the Commission. The Scottish
Executive paper refers to a working group being set up to identify transition issues. Lessons
should be applied from the more recent experiences of local government re-organisation and the
establishment of the Children’s Reporters Administration. It is suggested that an independent
body is established as soon as possible in order to assure a smooth process of implementation and
an independent voice, which can help resolve any disputes.
Section 26: Arrangements entered into by local authority or health body: services to be
registered
No comments.
Section 27: Giving of notice
No comments.
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Part 2 - The establishment of the Scottish Social Services Council and setting out of its
functions and the procedures to be followed in the exercise of these functions.
Section 28: Constitution of the Scottish Social Services Council
The points made in respect of the Commission, relating to the interface between the Commission
and the Council whether there is a need for two bodies, also relate to this section.
The Council should also have a statutory power to advise the Scottish Ministers on trends in
relation to social work and social care training provision generally”.
Section 29: Register of social workers and of other social service workers
ADSW recommends that reference is made in this section of the Bill to the qualifications of Chief
Social Work Officers (Scotland) Regulations 1996, which set out clearly the required
qualifications for the most senior social work manager to oversee the complex, sensitive, statutory
tasks required of all qualified social workers. It is suggested that the Chief Social Work Officer
should also be identified as the Fit Person for registration purposes and for ensuring the
application of Codes of Conduct and Practice.
ADSW welcomes the establishment of a two-tier approach to the registration of workers. It is
vital that social work qualified staff are registered as a distinct group in order to undertake the
statutory responsibilities required under the main pieces of legislation. The Social Work
(Scotland) Act 1968, The Children (Scotland) Act 1995, The Mental Health (Scotland) Act 1984,
the NHS Community Care Act 1990, the forthcoming Adults with Incapacity Act (2001), The Sex
Offenders Act 1997, the Criminal Procedure (Scotland) Act 1995, the Adoption (Scotland) Act
1978, The Chronically Sick and Disabled Persons (Scotland) Act 1972 and the Carers
(Recognition & Services) Act 1995.
Qualified social workers have the distinct training, qualifications and skills to undertake
assessments of risks to and from individuals and to balance these against the risks to and from
families, and communities. They are skilled in assessing risks, reporting on social histories and
prevailing family circumstances in order to inform appropriate intervention. Social workers are
qualified and skilled in balancing individuals’ rights, responsibilities and potential for
dangerousness. Qualified social workers regularly take full responsibility for balancing the
competing rights of individuals within one family and accounting for decisions in the appropriate
legal forum.
Social services workers are a different, but no less important, group. Regulation of this growing
workforce is a vital step in promoting safeguards for many vulnerable people, particularly those
receiving services in their own home. All social services workers need to be included on the
register as soon as possible. ADSW recommends that the Council expands the registration of
workers to all workers in the delivery of residential and day care for vulnerable adults and
children as soon as is practicable. ADSW also recommends the early registration of all workers
where no mechanism currently exists as until this is done the main bulk of service users will not
be protected.
ADSW also advocates that the Scottish Ministers, the Council and the Commission, uses every
opportunity to promote social work and social care services because of the important part they
play in everybody’s life at some point. Social work services also make a major contribution to
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the Parliament’s objective of social justice, social inclusion and the promotion of health and wellbeing. ADSW is particularly concerned at the current recruitment difficulties developing in areas
in Scotland. While these are not yet as problematic as in England (where the current ADSS
President Moira Gibb has stated that "Many of our social services departments are suffering little
less than a full-blown recruitment and staffing crisis”) we need to tackle them now rather than
wait until they are insurmountable. One indicator is that while the target for training students in
respect of the Diploma in Social Work is 500 we currently only have some 350 students being
trained. A national survey of emerging recruitment difficulties is currently under way.
Section 30: Applications for registration
No specific comments.
Section 31: Grant or refusal of registration
No specific comments.
Section 32: Variation etc. of conditions in relation to registration under this part
No specific comments.
Section 33: Removal etc. from the Council’s register
No specific comments.
Section 34: Appeal against decision of the Council
No specific comments.
Section 35: Use of title “social worker” etc.
ADSW welcomes the provision in the Bill for protection of the title “social worker” but would
suggest that this needs to be reinforced by a clear definition of the tasks that would be expected to
be undertaken by a qualified social worker alone. These tasks could be set out in the regulations
and prevent a potential loophole whereby un-qualifed social workers could be employed to
undertake inappropriate tasks.
Section 36: Codes of practice
No specific comments.
Section 37: Approval of courses
No specific comments.
Section 38: Grants and allowances for social service workers’ training
No specific comments.
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Section 39: Regulations relating to the Council
It is important that the Bill provides a guarantee of continuing consultation prior to regulations
being finalised.
Section 40: Power of the Council to make rules
It is important that the Bill provides a guarantee of continuing consultation prior to these being
finalised.
Section 41: Functions of the Scottish Minister under this part
ADSW supports the proposals in section 41 which gives powers to Scottish Ministers to establish
numbers, training requirements, experience and occupational standards for social workers. This
work is vital and it is hoped will be undertaken in close collaboration with local authorities,
voluntary organisations and ADSW.
In particular, it should be noted that there is a current gap in training opportunities for many
social care staff. Support is also required for many staff that are undertaking training while in
work and who need to participate in a work placement outwith their normal work setting. It
should also be noted that a number of agencies are finding it difficult to resource the ongoing
need to provide placements due to the other pressures on experienced staff time.

Part 3 - Provisions that are common to both the Commission and the Council.
Section 42: Grants
No specific comments.
Section 43: Guarantees
No specific comments.
Section 44: Duty of Commission and Council to consult each other
As previously stated, COSLA is not convinced that placing a duty to co-operate on the
Commission and the Council is in itself a guarantee of effective communication and co-operation
which will be vital for a number of reasons already outlined.
Section 45: Complaints procedure
No specific comments.
Section 46: Inquiries
No specific comments.
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Section 47: Maladministration
No specific comments.

Part 4 - Miscellaneous
Section 48: Cessation of exercise of certain functions by Central Council for Education and
Training in Social Work
No specific comments.
Section 49:Grants in respect of activities relating to child care and family support
ADSW welcomes the provision made in this section.
Section 50: Amendment of Social Work (Scotland) Act 1968: delegation of power to make
grants and loans to certain voluntary organisations
ADSW welcomes the provision made in this section.
Section 51: Amendment of Social Work (Scotland) Act 1968: direct payments to children
for care services
ADSW welcomes the provision made in this section but would stress the need for appropriate
safeguards to be put in place, which prevent those in receipt of direct payments being exploited.
Section 52: Provision by local authorities of residential accommodation in which nursing is
provided
ADSW welcomes the provision made in this section. It is a long overdue change to the
legislation and will benefit many service users by promoting continuity of care. There will be
many aspects of detail which will require close collaboration between the social work and nursing
professions, the LHCCs and Health Board and local authority inspection staff. Careful guidance
will be required for staffing management and supervision arrangements, for setting care
staff/nursing staff ratios, for medication practices, for the assessment of dependency and for the
setting of fee levels. Early work from the Commission will be required for such guidance.
Section 53: Amendment of Children (Scotland) Act 1995: “place of safety”
ADSW welcomes the provision made in this section.
Section 54: Panels for curators ad litem, reporting officers and safeguarders
ADSW welcomes the provision made in this section.
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Part 5 - General
Section 55: Interpretation
No specific comments.
Section 56: Orders and regulations
No specific comments.
Section 57: Minor and consequential amendments
No specific comments.
Section 58: Repeals and power to amend or repeal enactments
No specific comments.
Section 59: Short title and commencement
No specific comments.
Schedule 1 – The Scottish Commission for the Regulation of Care
No additional comments.
Schedule 2 – The Scottish Social Services Council
No additional comments.
Schedule 3 – Minor and consequential amendments
No specific comments.

14

