
Health and Community Care Committee

27th Meeting, 2000

Tuesday 12 December 2000

The Committee will meet at 9.30 am in Committee Room 2

1. Item in private: The committee will consider whether to take item 9 in private.

2. Time Limit for Debate: The Committee will be asked to agree to limit debate on
emergency affirmative SSIs to 15 minutes.

3. Subordinate Legislation: The Committee will consider the following emergency
affirmative instruments—

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish Poisoning)
(West Coast) (No.5) (Scotland) Order 2000 (SSI 2000/409)

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish Poisoning)
(West Coast) (No. 6) (Scotland) Order 2000 (SSI 2000/428)

4. Modernising the Complaints System – Consultation on Public Sector
Ombudsmen in Scotland: The Committee will consider written submissions.

5. European Parliamentary Programme: The Committee will nominate a
representative to take part in a European Parliament-funded familiarisation
programme.

6. Contacts from Outside Organisations: The Committee will consider a report on
contacts from outside organisations.

7. Scottish Executive Joint Future Group Report: The Committee will consider
the consultation document and decide what course of action to take.

8. Petitions: The Committee will consider the report on petitions.

9. Regulation of Care etc. (Scotland) Bill: The committee will consider the
process for Stage 1 and agree witnesses.



HC/00/27/A

Jennifer Smart
Clerk to the Committee

Room 2.5
email jennifer.smart@scottish.parliament.uk

***********************
The following papers are attached for this meeting:

Agenda Item 3

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish Poisoning)
(West Coast) (No.5) (Scotland) Order 2000 (SSI 2000/409)

HC/00/27/1

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish Poisoning)
(West Coast) (No. 6) (Scotland) Order 2000 (SSI 2000/428)

HC/00/27/2

Abridged 43rd Report of the Subordinate Legislation Committee

HC/00/27/3

Agenda Item 4

Modernising the Complaints System  - Consultation on Public Sector
Ombudsman in Scotland

HC/00/27/5

Agenda Item 5

Nomination Of Committee Member For European Parliament Familiarisation
Programme

HC/00/27/6

Agenda Item 6

Contacts Report

HC/00/27/7

Agenda Item 7

Report on Joint Future Group

HC/00/27/8

mailto: jennifer.smart@scottish.parliament.uk


HC/00/27/A

Agenda Item 8

Petitions report

HC/00/27/9

Agenda Item 9

Report - Committee Strategy for the Proposed Regulation of Care etc
(Scotland) Bill

HC/00/27/10





HC/00/27/3

SP Paper 225 Session 1 (2000)1

Subordinate Legislation Committee

43rd Report, 2000

ABRIDGED

Subordinate Legislation

The Committee reports to the Parliament as follows—

1. The Committee met on 28th November 2000 and determined that the attention
of the Parliament need not be drawn to the instruments listed at Annexe A.  The
Committee draws the attention of the Parliament to the instrument listed at Annexe
B.

2. The report is also addressed to the following committees as lead committees
for the instruments specified:

Health and Community Care SSI 2000/409
Transport and the Environment Draft The Producer Responsibility

Obligations (Packaging Waste) Amendment
(Scotland) Regulations 2000

Local Government SSI 2000/403
Rural Affairs SSI 2000/405

Agenda item 3
Health & Community Care

Committee
12 December 2000
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SP Paper 225 Session 1 (2000)2

Affirmative Instruments

The Food Protection (Emergency Prohibitions) (Amnesic Shellfish
Poisoning) (West Coast) (No.5) (Scotland) Order 2000,  (SSI 2000/409)
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The Health and Community Care Committee

12 December 2000

Modernising the Complaints System  - Consultation on Public Sector
Ombudsman in Scotland

Background

The Executive circulated the document Modernising the Complaints System:
Comsultation on Public Sector ombudsmen in Soctland in October 2000.

The committee agreed at a previous meeting to invite written evidence from: the
Scottish Parliamentary Commissioner for Administration, the Health Service
Commissioner for Scotland, the Commissioner for Local Administration in
Scotland, the Housing Association Ombudsman for Scotland, the Scottish
Association of Health Councils, the Board of General Managers, Trust Chief
Executives Groups and the Patients’ Association.

Attached are responses from the following organisations:

• Joint response from: the Scottish Parliamentary Commissioner for
Administration, the Health Service Commissioner for Scotland and the
Commissioner for Local Administration in Scotland

• Housing Association Ombudsman for Scotland, and

• Trust Chief Executives Groups.

Also attached is a research note from SPICe which covers the key issues in the
document

Recommendation

A summary of key points arising from the submissions will be circulated at the
meeting on 12 December.

The committee is asked to consider the points raised.  On the basis of this
discussion, a report will be drafted for submission to the Executive by its
deadline of 10 January 2001.

Jennifer Smart
Clerk

Agenda item 4

Health & Community Care
Committee

12 December 2000
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JOINT RESPONSE FROM SCOTTISH PARLIAMENTARY COMMISSIONER
FOR ADMINISTRATION, HEALTH SERVICE COMMISSIONER FOR
SCOTLAND AND COMMISSIONER FOR LOCAL ADMINISTRATION IN
SCOTLAND

1. This memorandum is submitted to the Health and Community Care and
the Local Government Committees of the Parliament jointly by the
Scottish Public Sector Ombudsmen (the Local Government Ombudsman
for Scotland, the Health Service Commissioner for Scotland, and the
Scottish Parliamentary Commissioner for Administration).  We hope that
it will be for the convenience of the Committees that it is closely based on
the Executive’s consultation document “Modernising the Complaints
System”.

GENERAL

2. We very much welcome the publication of this consultation document.
Before addressing the particular questions that it raises, we should like to
make some general comments.

1 The “one-stop shop”

3. As will be seen from our comments later in this response, we strongly
favour the setting up of a “one-stop shop”.  But the phrase could be
applied to a variety of arrangements, including something going no
further than the establishment of joint facilities, such as a single enquiry
point for complainers, while largely preserving the existing separate
ombudsman schemes.  In our view, it is essential, in order to produce the
most user-friendly and effective service to the public of Scotland, to
replace the existing three separate schemes (for central government,
local government and the NHS) with a single unified scheme.  In
particular, it is only by this means that the difficulties for those wishing to
pursue a complaint involving bodies in what are currently separate
ombudsman jurisdictions (for example, a complaint about discharge from
an NHS Trust into care provided by local authority social services) can
be removed.

4. It follows from this that any new legislative provision should, so far as
possible, be uniform for all bodies within scope.  Any differences will tend
to recreate the existing barriers.

Independence and accountability
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5. Secondly, it is essential that any new institution should be, and be seen

to be, completely independent from both the Scottish Executive and all
other bodies within its jurisdiction.  It must, of course, be publicly
accountable.  But that accountability should lie exclusively to the
Parliament.  It should extend to all aspects of any new institution, except
its handling of individual cases (in respect of which there would, of
course, be the possibility of recourse to the courts by way of judicial
review).

6. The legislation governing the existing schemes is contained in the Local
Government (Scotland) Act 1975, the Health Service Commissioners Act
1993, and The Scotland Act 1998 (Transitory and Transitional
Provisions) (Complaints of Maladministration) Order 1999 (“the Order”),
which is closely modelled on the Parliamentary Commissioner Act 1967.
The legislation is, in our view, unnecessarily detailed;  and because in its
essentials it dates back some 30 years, much of the detail is outmoded.
It is, for example, uncertain whether the Ombudsmen have power to
entertain complaints made by electronic means.  This point obviously
could not have been anticipated when the legislation was prepared.  New
legislation will be equally incapable of providing for all eventualities over
the next 20 or 30 years.  We therefore believe that it should be drafted in
general terms, and leave as much as possible to the discretion of the
Ombudsman or Ombudsmen, while ensuring that there is full
accountability to the Parliament for the use of that discretion.

7. The following paragraphs set out our answers to the questions in the
consultation document.  Unless otherwise stated, paragraph numbers
refer to the paragraphs in that document.

“ONE-STOP SHOP”

8. We believe strongly that there should be a “one-stop shop” on the basis
described in paragraph 3 above.  In our view, the advantages set out in
paragraphs 2.9 and 2.10 clearly outweigh the disadvantages.  We would
also add that international comparisons point strongly in that direction.
Whatever the merits arguments based on prospective workload in favour
of having separate ombudsman schemes for a country of the size of
England, they do not apply to a country the size of Scotland.  We do not
see the argument outlined in paragraph 2.13 as having force.  It is an
unavoidable consequence of the devolution settlement;  and in any event
it must surely be better to face potential complainers with two shops
rather than four.  The analogous situation in Northern Ireland, which has
existed since 1969, has not given rise to difficulties.  It should also be
possible to make arrangements for investigations to be undertaken by
the new Scottish institution at the request of the UK Ombudsman, should
the need arise.



HC/00/27/5

9. We agree with paragraphs 2.2 and 2.3.  However it will be important to
ensure, as now, that the actions of private sector bodies acting on behalf
of bodies within scope are themselves within scope, and to cover the
possibility of new types of partnership arrangement between public and
private bodies designed to carry out essentially public functions.

10. Tenants of Housing Associations in Scotland have been well served by
the Housing Association Ombudsman for Scotland.  As new housing
partnerships develop and major transfers of local authority housing stock
take place it is possible that a reducing proportion of social rented
housing in Scotland will remain in the ownership and control of local
authorities.  We believe that it is desirable for the same consistent
complaints system to apply to Housing Association and Council tenants
alike within the same statutory framework and therefore the scope of the
new institution should cover both.

11. As noted in paragraph 2.5, the Millan Committee is currently reviewing
the role and powers of the Mental Welfare Commission, including its role
in complaint handling.  It is hard to say much on the issues raised in this
paragraph in advance of the conclusion of the review.

Other Commissioners

12. It would certainly be possible, in principle, to share facilities with other
regulatory bodies, although there could be problems relating to the
confidentiality of information in sharing staff.  However, sharing of either
staff or facilities with bodies within the jurisdiction of the new institution
should be avoided, because it would give rise to suspicions of conflict of
interest.

13. We believe that the new institution should be headed by a single
Ombudsman.

a. If there were more than one ombudsman, with different
jurisdictions, the disadvantages of the present system would be
perpetuated.

b. It will be much easier to establish a single Ombudsman as a
public figure, to whom complainers will naturally turn.

We take the point that the single Ombudsman would be unlikely to have
personal experience of all areas within his or her jurisdiction.  But that
problem can be solved in large measure by ensuring an appropriate range
of experience and expertise among his or her senior staff.  There could
also be advantage in establishing an advisory board for the new institution,
with non-executive members drawn from a suitable range of backgrounds.
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REMIT

14. This is largely a policy matter, which is for the Executive and the
Parliament to decide;  but we see no reason to dissent from the
conclusion in paragraph 3.2.  However, we have some reservations
about the proposal in paragraph 3.3, since it seems to us that it may be
difficult to frame a definition of “public authority” which is both sufficiently
general and sufficiently precise.  On the other hand, we would advise
strongly against the approach of listing by name all bodies within scope
as in the Order and the 1967 Act:  experience has shown that this
approach is cumbersome (and will be still more so if the number of
bodies within scope is increased) and that it is hard to keep the list of
bodies up to date.  We would favour broad definitions of the categories of
body within scope, as in the 1975 and 1993 Acts, with explicit
designation of individual bodies whose status is special or uncertain, and
with a power to add categories of body or individual bodies by
subordinate legislation.  The approach adopted in the Westminster
Freedom of Information Bill appears to offer a good model.

15. The jurisdiction of the new institution cannot be limited to
maladministration, since it would then be more restricted than that of the
Health Service Ombudsman which, as paragraph 3.4 points out, extends
to complaints about failure in service or failure to provide a service.  For
the reasons given in paragraphs 3 and 4 above, the statutory provision
should be the same as regards all bodies within scope.  We therefore
suggest that the subjects of complaint should be as laid down in section
3 of the 1993 Act.

16. It should be left to the new institution to decide whether to issue guidance
on good administrative practice (and warnings against bad practice) and
to keep the guidance up to date.  But there would be advantage in
making this explicitly a function of the institution.  The Health Service
Ombudsman investigates complaints within a consistent, national
structure.  Local authorities have developed internal complaints
procedures to reflect local circumstances.  Whilst recognising the need
for local authorities to maintain their independence and individuality, we
see benefit in ensuring that all complaints procedures have the same key
components based on best practice.  In Health and Social Care
advocacy schemes are helping service users to complain and make
representations.  Development of such schemes is a significant aid to
making complaints systems work better in an inclusive way.

17. We broadly agree with the conclusions of paragraph 3.5.  Regarding the
matters raised in paragraph 3.6, our views are as follows.

18. There seem to be a number of misconceptions in this paragraph.
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a. The House of Commons Select Committee on the PCA suggested

in 1968 that “If [ the PCA ] finds a decision which, judged by its
effect upon the aggrieved person, appears to him to be thoroughly
bad in its quality, he might infer from the quality of the decision
itself that there had been an element of maladministration in the
taking of it and ask for its review”.  (Session 1967-68, HC 350,
paragraph 14).  The Parliamentary Ombudsman has subsequently
worked on that basis;  and the present Scottish Parliamentary
Ombudsman would expect to do the same.

b. Although all the public sector ombudsmen are normally debarred
from considering matters regarding which the aggrieved person
has or had a remedy by way of action before a court or tribunal,
they have discretion to do so if they consider that it would be
unreasonable to expect the aggrieved to resort or have resorted to
the remedy.  They have often exercised that discretion to consider
matters which could in principle have been the subject of judicial
review, because that procedure has a number of disadvantages
for the applicant and its cost is often disproportionate to any likely
remedy.

c. However, since the Ombudsmen make recommendations, not
binding awards, they have been advised that they do not
determine civil rights or obligations and are therefore not subject
to the requirements of Article 6 of the European Convention on
Human Rights.

We therefore believe that the existing statutory position is satisfactory.

19. The UK Parliamentary Ombudsman has power to consider complaints
about the actions of administrative staff of most courts and tribunals
(except actions taken on the express or implied authority of a judge or
member of the tribunal).  However, the Scottish Courts Administration is
not within the jurisdiction of the Scottish Parliamentary Ombudsman.

20. We agree, subject to the points made in relation to paragraph 3.6.1.

21. We believe that schools should be included within the jurisdiction of the
new institution.  Administrative activity in schools has developed
significantly as a consequence of community use of schools and
devolved school management initiatives.  To restrict enquiries to
education authorities alone and exclude schools is a potential barrier to a
uniform, inclusive approach to complaints management.  The Local
Government Ombudsman has had advice that his jurisdiction does not
include certain categories of local government official, for example
Assessors, Mental Health Officers, Statutory Chief Social Work Officers,
Monitoring Officers and Building Control Officers when those officials are
exercising certain statutory duties placed on them currently present
similar difficulties.  The arguments for an inclusive system ought to mean
that the legislation should ensure no relevant public official is outwith
jurisdiction.
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22. In our view it would be highly desirable to bring the position in Scotland
into line with that which will obtain in England and Wales if the Bill
mentioned in paragraph 3.8 becomes law.

ARRANGEMENTS FOR SUBMITTING COMPLAINTS

23. It seems to us clear that retention of the MSP filter would be inconsistent
with setting up a “one-stop shop”:  either the filter would have to be
imposed on complaints against any body within scope (which would be
constitutionally objectionable, especially as regards complaints against
local authorities, as well as likely in practice to deter some complainers)
or it would apply only to some complaints (which would negate many of
the advantages of the “one-stop shop”).

24. However, this is not to imply that relations between the new institution
and the Parliament and its Members should be other than close.  We
have already suggested, in paragraph 5 above, that the new institution
should be fully accountable to the Parliament;  and we are confident that
any new institution would welcome the involvement of MSPs in particular
complaints, as we do now even in the health and local government
jurisdictions.

25. As the public sector ombudsmen have evolved in the United Kingdom,
they are essentially concerned with the investigation and resolution of
individual complaints.  They are not, nor are they intended to be, auditors
or inspectors, or allowed to pass judgment on the merits of policies or
discretionary decisions.  In our view, if persons other than those who
have themselves sustained injustice or hardship were allowed to
complain (or have others complain on their behalf) there would be a
danger that the new institution would either become drawn into those
areas of activity, or have to devote significant resources to screening out
inappropriate complaints.  We therefore favour retaining the existing
position.

26. However, we believe that paragraph 4.6 may be based on a
misunderstanding of existing practice.  We already allow a good deal of
latitude to complainers who wish to have their case put forward by, say, a
solicitor or a local Health Council, provided that it is clear that these are
acting with the authority of the complainer both in putting the complaint
forward and in any subsequent exchanges.

27. In our view, this is precisely the sort of matter which should be left to the
judgment of the Ombudsman rather than prescribed in legislation.  In
practice, no complaint will be taken very far without being reduced to
writing because the dangers of relying exclusively on oral communication
are so obvious.
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28. In our view, the existing statutory provision is satisfactory.  It
creates a presumption against investigating old complaints regarding
which it is likely to be hard to establish the truth, while allowing discretion
to investigate where there are, for example, adequate written records.

29. Again, we doubt whether this is a matter which is suitable for
legislation, though we certainly endorse the view that bodies within scope
should be encouraged, and even in some circumstances required, to give
information about the new institution to potential complainers.

30. Many of the considerations relevant to this question have already been
set out in paragraph 25 above.  In addition, there is the risk that the
Ombudsman might be perceived as launching investigations for party political
motives.  We therefore would not favour allowing the possibility of Ombudsman-
initiated investigations.

31. There is already provision, in section 10 of the 1993 Act, for a Health
Service body to refer a complaint to the Health Service Ombudsman.  The
provision has been very little used.  Moreover, the focus of an investigation
initiated by a body within scope would be the adequacy of its internal systems
and procedures (which are more appropriate for auditors or inspectors to
consider) rather than injustice done to an identifiable person or persons.  We
are therefore sceptical of the need to allow for such a possibility.

INVESTIGATION PROCEDURES

32. Before answering the particular questions in the consultation document,
we should like to observe that the existing legislation focuses heavily on the
investigation of complaints.  However, while investigation remains an essential
activity, the work of the public sector ombudsmen has moved increasingly
towards resolving complaints by such means as “local settlements”.  It is
important that any new legislation should allow, and indeed encourage, this
development.

33. We see no reason to change the existing statutory position (and there
would be objections to the Executive’s appearing to prescribe the procedure to
be followed by the Ombudsman).  If the Ombudsman were to fail to observe the
requirements of natural justice he or she would be open to adverse judicial
review.  Any further oversight should be for the Parliament, not Scottish
Ministers.
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34. The existing statutory provisions stem to a significant extent from the
multiplicity of public sector ombudsman schemes:  the need for them will be
significantly reduced by the establishment of a “one-stop shop”.  Nevertheless,
it will continue to be necessary to provide for consultation and co-operation with
public sector ombudsmen in other parts of the United Kingdom.  This should
include empowering each public sector ombudsman to authorise the staff of
another to act on his behalf.

35. However, we advise caution in going further.  As Chapter 6 of the
consultation document points out, the confidentiality of information given to or
obtained by the ombudsmen in their investigations is closely guarded, even to
the extent of forbidding its disclosure in civil and criminal court proceedings.
The essential test, we suggest, is whether exchange of information is likely to
be required for the effective investigation or resolution of a complaint.  That will
often be so as regards access to official information:  many complaints against
public bodies involve allegations of both maladministration and unjustified
refusal to disclose information.  That is the reason why it is appropriate to allow
for exchange of information with the proposed UK Information Commissioner;
and the same will hold good if legislation is enacted by the Parliament to set up
a Scottish Information Commissioner.  We doubt whether it would be wise to go
much further.

EVIDENCE

36. The existing statutory provisions are broadly satisfactory.

37. Again, the existing statutory provisions seem satisfactory.  The powers of
the Health Service Ombudsman to disclose information in certain circumstances
referred to in      paragraph 6.3 should remain.

REPORTING ARRANGEMENTS

38. For the reasons set out in the first section of this response, we think that
it would be a mistake to impose more onerous reporting requirements on a new
institution than are now in force.  It will, of course, always be open to the
Parliament to require the institution to provide it with whatever information it
may need, other than information covered by statutory prohibitions on
disclosure.  (We do, however, see objection to empowering Scottish Ministers to
lay reporting requirements on the new institution).  No doubt, too, the
Parliament or one of its committees will wish to discuss the annual report of any
new institution and to make suggestions regarding its content.
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39. The example given in paragraph 7.4 – making a special report
mandatory if there has been unremedied injustice in consequence of
maladministration – well illustrates the difficulties likely to attend on over-
detailed statutory requirements.  It is not uncommon for a body within scope to
accept in large measure an ombudsman’s findings and recommendations and
to agree to remedy any resulting injustice, but to disagree on some minor point.
It would be very heavy handed to require the submission of a special report in
such circumstances.

ENFORCEMENT

40. We do not believe that any new institution should have power to enforce
its recommendations.  Besides the arguments in paragraph 8.3, with which we
agree, there is a further point.  Most recommendations by the public sector
ombudsmen have related to individual cases, not involving major points of
principle or policy or large amounts of public money;  and they have in the
overwhelming majority of cases been accepted by the body concerned.  But
some have gone further:  the former Parliamentary Ombudsman’s
recommendations regarding compensation for persons adversely affected by
uncertainty about the route of the Channel Tunnel Rail Link is a case in point.
In our view, it would not be right for a non-elected office holder to have the
power to dictate to democratically elected institutions or organisations
accountable to, and following policies approved by, such institutions.

41. It would, of course, be possible to establish procedures requiring Scottish
Ministers and the Parliament to justify any rejection of recommendations by an
ombudsman:  such procedures are laid down, as regards the National
Assembly for Wales, in the Government of Wales Act 1998.  But those are
matters for the Parliament to consider.

42. As for the issues raised in paragraph 8.4, we suggest that the arguments
put forward in paragraphs 4 and 6 above are particularly relevant.  Any new
powers should be capable of being applied to any body within the scope of a
new organisation;  but they should not be over-detailed.  The present system of
reports, special reports, and statements which applies to local authorities would
probably, though for very different reasons, be inappropriate for dealing with
complaints against a department of the Executive or against a GP practice in
the Highlands.  We suggest that in broad terms what is needed is provision:

- authorising (but not requiring) the new institution to publish a
report of an investigation;

- empowering the institution to require the body which was the
subject of the complaint to state its response to the report;

- empowering the institution to publish such further material as it
may see fit in the light of that response, and to require the relevant
body itself to publish a further response.

J. APPOINTMENT
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43. We have no strong views on this issue, except to stress that it is
essential to employ a method which is seen to safeguard independence from
the Executive.  If, as we advocate, the appointee or appointees have jurisdiction
over a large part of the public sector in Scotland, it is likely to be impracticable
to consult representatives of all bodies within scope.  That may be regarded as
strengthening the need for the Parliament to be involved in the process.

44. The present system (indefinite appointment until age 65) appears to have
worked well;  and we see no pressing case for change.  But if change is
desired, we would advocate a reasonably long period of appointment, but
without the possibility of re-appointment.  The intention of both suggestions is to
reinforce independence.  Appointment for a period of 10 years, or until age 65,
whichever is the shorter, might be appropriate.

45. Removal from office, otherwise than for medical reasons or at the
request of the incumbent, should be for cause and require the approval of the
Parliament.

46. There are disadvantages both to allowing Scottish Ministers to determine
the pay and other benefits of the Ombudsman, and to frequent public debate of
the issue.  We suggest that a suitable approach would be to link the pay of the
Ombudsman with that of a designated grade in the Scottish judiciary.  Changes
in the link would require the express approval of the Parliament.

47. The title “Ombudsman” is becoming increasingly familiar in this country
and has the advantage of being much more precise than “Commissioner” or
some of the other possibilities put forward in the consultation document.

K. FINANCING AND STAFFING

48. The funding of any new institution should be designed so far as possible
to avoid any suspicion that the Executive (or any other body within scope) could
“starve the watchdog”.  We would strongly advise against any arrangements
which would allocate particular elements of funding to particular areas of work.
That would create inflexibility, and probably lead to a good deal of fruitless
debate about the allocation of overheads.  Even the Office of the Parliamentary
and Health Service Commissioners (which is much larger than any likely
Scottish institution and therefore less subject to the difficulties we have
mentioned) has always been funded by a single Vote at Westminster.

49. It will be necessary to specify in the legislation what the status of the staff
of any new institution is to be – whether members of the UK Civil Service or
employees of a separate body – and it will be necessary to consult the staff of
the existing ombudsmen schemes about their future status and terms and
conditions of service.  But we agree that, so far as possible, matters should be
left to the new institution to decide.

50. We would point out that some of the statements in this Chapter are not
entirely accurate.
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a. Paragraph 11 of Schedule 1 to the 1993 Act requires the approval
of the Treasury as to the numbers and conditions of service of
staff employed by the Health Service Ombudsman.  (We are not
aware of any legislative provision which has substituted “Scottish
Ministers” for “the Treasury”, although that would be the normal
approach under the Scotland Act 1998).  This requirement is
discharged partly by approval of overall funding and partly as a
result of the fact that the staff are members of the UK Civil
Service.  There is no separate control.

b. Staff employed in the Edinburgh office of the Scottish
Parliamentary and Health Service Ombudsmen are in law
employees of the latter, not the Parliamentary Commissioner for
Administration.  The problem canvassed at the end of paragraph
10.4 therefore does not arise.
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MODERNISING THE COMPLAINTS SYSTEM - A RESPONSE FROM THE
HOUSING ASSOCIATION OMBUDSMAN FOR SCOTLAND SERVICE

1. Preamble

1.0 The Housing Association Ombudsman for Scotland service welcomes
the interest of the Scottish Executive in the potential contribution of
effective complaints handling to the good government of Scotland
indicated by this consultation and the contents of the consultation paper.

1.1 Furthermore, we are pleased that the unique status of the Housing
Association Ombudsman for Scotland is recognised.

1.2 For our part, we understand that the Executive will have a particular
interest in our views on the possible involvement of our service in a
potential one-stop shop.  We will therefore explain these in some detail.
However, we also have a depth of experience in the work we do and will
offer views we hope will be helpful on wider issues.  In the following,
numbers in brackets refer to paragraphs in the consultation paper
“Modernising the Complaints System”.  The HAOS is sometimes used as
an abbreviation for the Housing Association Ombudsman for Scotland.

2. One-Stop Shop (2.1-2.14)

2.0 The HAOS service recognises the value in terms of public coherence of
bringing together the public sector ombudsman services under one
umbrella.  Indeed the logic of this in the context of a Scotland with
devolved government is inescapable.  Certainly we believe that the public
would find a single public sector ombudsman identity an advantage.  We
also recognise the potential advantage in sharing resources particularly,
but not only, staff.

3. The Place of the Housing Association Ombudsman for
Scotland (2.4)

3.0 Less obvious is where the parameters of such a one-stop shop should
lie. The consultation paper is surely right in excluding those Ombudsmen
purely in the private sector. It is also correct in drawing attention to the
ambivalent position of the Housing Association Ombudsman for
Scotland. On the one hand, it is  fully funded by the public sector and
deals with complaints primarily against organisations in social housing
which closely parallel public sector equivalents. However, none of these
organisations are strictly within the public sector and a few are purely
private.  This makes the decision on placement a delicate one.
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3.1 There is, indeed, confusion and duplication in having two different

Ombudsmen working in social housing.  This underlines the need for a
close examination of provision.  It is likely in the context of the present
Housing Bill
that one system of regulation will apply to both sectors (Council housing
and those landlords presently covered by the Housing Association
Ombudsmen for Scotland.) The logic of having one Ombudsman service
covering both sectors is therefore very strong and is, broadly, accepted
by the Housing Association Ombudsman for Scotland service.

3.2 It is accepted that this would be most effectively and efficiently done
within a one-stop shop for the public sector.

3.3 However, there are three points which would have to be explicitly
addressed before the integration of the HAOS into a public sector one-
stop shop.

a) There would have to be a method of ensuring that the enormous
benefits of expertise in the field of housing was not lost in a
process of homogenisation. This should not be too difficult.

It would, however, best be done by a distinct housing sector
section within a unified public sector one-stop shop, with its own
Ombudsman or Depute Ombudsman.

b) There would have to be a decision on what limits there would be
on the acceptance of the landlords into the scheme.  At the
moment any landlord may seek acceptance on to the scheme and
although few private landlords have done so, coverage does go
well beyond housing associations.

We believe that the terms of reference for the Housing Association
Ombudsman for Scotland for acceptance into the scheme should
be retained.  This would mean that the public sector one-stop
shop would be dealing with organisations from the voluntary
sector and even from the private sector.  Any anomaly here would
have to be recognised.

c) Most importantly, consideration would have to be given to the
remit of

any Ombudsman working with housing within a one-stop shop. At
the moment the HAOS is not established by statute and has a
remit which contains a considerable degree of flexibility. In
particular, he has the ability to report and investigate complaints
other than those in which injustice has been caused by
maladministration if he is satisfied that in the particular
circumstances, it is in the public interest to do so; an important
power which has been used with success.

The Housing Association Ombudsman for Scotland also has the
ability to request changes in his remit.  Good use has also been
made of this provision.
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It would be necessary to decide whether the more flexible remit
would apply to all housing complaints, to those only within the
sector presently covered by the HAOS. service or whether all
housing complaints would be covered by the more restrictive remit
of the Local Government Ombudsman.

We would strongly suggest that the more flexible terms of
reference of the Housing Association Ombudsman for Scotland
should apply to all the work of the proposed public sector one-stop
shop.  This would not only deal with anomalies within housing but
greatly improve the ability of public sector Ombudsmen to provide
an adequate response to complainants.

3.4 Given the salience of some of these points it may be that there is the
need for some delay in moving the HAOS into a one-stop shop. Whether
this is the case or not we would ask for two points to be kept very firmly
in mind.

3.5 Firstly, that while the Housing Association for Scotland is not appointed
by statute there is no doubt surrounding our complete independence of
the bodies which we investigate.

3.6 Secondly, that it would be very regrettable if, as an unwanted by-product
of the one-stop shop, those outside it were seen as in any way second
class.

3.7 We would ask the Executive to take explicit note of these points.

3.8 If the above problems of remit and, particularly, inclusion prove to be
intractable, we would recommend that the Housing Association
Ombudsman for Scotland service develops the closest possible
relationship with the proposed one-stop shop, including the possible
sharing of premises but retains autonomy working to its own remit.  This
might be possible within a collegiate model for a one-stop shop.

4. Type of One-Stop Shop (2.7-2.8)

4.0 While we would not make detailed strictures on this point we would
stress the benefits which flow from the detailed knowledge of one field
which staff will often possess and this should not be risked in a generic
approach.  Moreover, and perhaps more importantly, the communication
and relationship which an Ombudsman may have with the body of
respondents may be important for eliminating some of the causes of
complaint, therefore not only reducing the negative effects on individuals
lives, but also the work of the Ombudsman services.

4.1 At the moment, the office of the HAOS produces a regular Bulletin
containing explanations of issues going to the Ombudsman and advice
on complaints handling. We believe this relationship is one important
reason for the stability in the numbers of complaints despite the large
annual increase in tenancies covered by the scheme.
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4.2 To ensure skills and an expert knowledge base are retained, we would,

as mentioned above, recommend that a specialist housing area of the
one-stop shop with its own Ombudsman or Depute Ombudsman be
established.  The present staff of the Housing Association Ombudsman
for Scotland should be at the heart of this service.

5. Remit (3.1-3.10)

5.0 Based on our own experience we would make two
recommendations here:-

a) We believe there should be no attempt to produce a statutory
definition of maladministration.  This matter should be left to the
judgement of the respective Ombudsman in the context of
evolving legal judgements, public expectations etc;

b) We strongly support the suggestion that the Ombudsman should
be able to investigate cases where there is no maladministration
in the process leading to a decision but where the decision was
manifestly unreasonable.  The HAOS already has this power and
has used it to good effect.

5.1 We would also point out that if the HAOS is to be part of a one-stop
shop, then those organisations presently the focus of our work would
have to be brought within the ambit of the new service. (See comments
above on parameters.)

5.2 In drafting legislation on authorities not within the Ombudsman’s
jurisdiction, care would have to be taken to ensure that organisations
presently covered by our service continue to be included.

6. Arrangements for Submitting Complaints (4.1-4.14)

6.0 We would strongly support the retention of the existing system whereby a
complaint can only be dealt with if it is made by the aggrieved person or,
in limited circumstances, by his/her representative (4.1).  Otherwise, we
would fear a lack of clarity and focus.  The foundation stone of the
Ombudsman concept is the aggrieved individual who believes he or she
has suffered injustice.

6.1 We would strongly support the removal of the MSP filter for the reasons
outlined in 4.3.

6.2 We would support the relaxation of the current provisions relating to
complaints made by others on behalf of a complainant.
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6.3 We would support the suggestion that the Ombudsman be allowed to

accept oral complaints subject to a system being in place when the
complainant was able to indicate his/her approval of the oral complaint
which was recorded by office staff (4.7).  Similarly, we would support
electronic submission of complaints (4.8).

6.4 In terms of publicity (4.11) we would draw attention to the experience of
our service. Last year we commissioned a customer-satisfaction survey.
We are currently addressing the issues raised in the survey, including
publicity. This response includes a “roadshow” delivery across Scotland
of the  survey results to the organisations against which complaints can
be made under our scheme.

6.5 We believe the key to making our service better known is establishing a
culture which welcomes complaints as a tool to improving service.

6.6 The Housing Association Ombudsman for Scotland service also gives a
priority to providing inputs at conferences aimed at the social housing
sector.
Again, the aim here is to nourish a culture where good-handling of
complaints is recognised as being part and parcel of good practice.

6.7 It is also relevant to mention here our close links with the regulatory body
for housing associations, Scottish Homes, which ensures that complaints
policies make full mention of the Housing Association Ombudsman for
Scotland and that records of complaints to the Ombudsman are part of
the monitoring procedures of Scottish Homes.  This, again, heightens the
profile of the Ombudsman..

7. Investigation Procedures (5.1-5.5)

7.0 We support the proposal that primary legislation should continue to make
only minimal provision for investigative procedures, and that it is best left
to the individual Ombudsman to set up their own procedures, taking
account of best practice and the individual skills of team members (5.2).
Arrangements between the various Ombudsmen in Scotland presently
work well, with the relationship between the Local Government
Ombudsman and the HAOS including well-practised protocols for sharing
information.

8. Evidence (6.1-6.5)

8.0 We strongly support the proposal that evidence provided to an
Ombudsman in the course of his enquiries should continue to be
confidential (6.3).  We recognise that the final proposals on legislation
will require to take into account any relevant requirements of the Human
Rights Act particularly Article 6.

8.1 We are aware that a considerable amount of valuable work has already
been done by a working group of the British and Irish Ombudsman
Association to address these issues.
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9. Enforcement (8.1-8.5)

9.0 We do not believe that Ombudsmen should be given powers to enforce
their recommendations following an investigation or to impose sanctions
on an authority or body which fails to remedy an injustice caused by
maladministration (8.2).

9.1 We believe that this might lead to a pre-occupation with the punitive
element in the relationships between the Ombudsman and the respective
parties.  In the Scottish context, existing powers have been fully
sufficient.

10. Appointment (9.1-9.8)

10.0 We would strongly resist the concept of any Ombudsman being subject
to political vote or appointment.  The concept of political independence is
of the first importance.  There might, alternatively, be the possibility of
scrutiny by parliamentary committee of the correctness of appointment
(9.1).

10.1 In terms of the HAOS if the independence of the office is to be
maintained then an alternative governance structure will be required
given the proposed changes in the governance of Scottish Homes. This
new structure would have to include new provisions for appointment,
presently done by the Board of Scottish Homes.

10.2 The present arrangement for the HAOS is for three-yearly appointment
and we would commend this model (9.2).

10.3 We would support the continued and extended use of the terms
“Ombudsman”, replacing Commissioner where necessary.  Quite simply,
the term has established itself accurately in the public mind in a way that
other terms have not (9.6).

10.4 The title of our own service will also have to be considered.  It is already
somewhat inaccurate in that other types of landlord are within our
scheme and it is possible that this might develop further in the future.
Any decision on a title would be contingent on other decisions.  If the
Housing Association Ombudsman for Scotland is to remain outwith the
proposed one-stop shop, then the title of Independent Housing
Ombudsman might recommend itself. This is the title of our closest
equivalent in England.

10.5 If  the  Housing Association Ombudsman is to be part of an integrated
public sector one-stop shop then the title would have to reflect the exact
delineation of duties which would be a matter for the Ombudsman and his
or her Deputes or colleagues.

11. Finance and Staffing ( 10.1-10.6)
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11.0 If the HAOS service is to remain as a stand-alone service, funding and

staffing arrangements should stay as they are with full funding to come
from Scottish Homes.

11.1 In an integrated one-stop shop, staffing arrangements should be left to
the Ombudsmen in recognition of their independence.  In this situation,
existing HAOS staff should transfer to the one-stop shop.

Originator: Barney Crockett
Housing Association Ombudsman for Scotland
27 November 2000
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Scottish Health Board Chief Executives Group

Consultation on Public Sector Ombudsmen in Scotland: Submission to
Health and Community Care Committee.

1. Introduction.

1.1 The Scottish Health Board Chief Executives Group welcomes the
opportunity to present written evidence to the Committee on this important
matter. The Chairman of the Group, Neil McConachie, Chief Executive of
Argyll & Clyde Health Board also stands ready to give oral evidence to the
Committee if invited.

1.2 Of necessity, most of the evidence offered relates to the Health Service
Commissioner role as it currently operates and as the Group understand
the proposals for its operation in the Consultation Document laid before the
Scottish Parliament.

2. Context.

2.1 The present consultation must be seen in the context of a UK wide review
of the whole NHS Complaints Procedure which is expected to report early
in 2001 and also in the context of the Scottish Health Plan due for
publication on 14th December.

3. NHS Complaints and the Health Service Commissioner.

3.1 The vast majority of those who come into to contact with NHS services do
not complain. The very low number of complaints when measured against
the number of contacts with the NHS should not be used as a proxy for
satisfaction. Service users who may be dissatisfied do not complain for a
variety of reasons ranging from apathy to fear of being denied future
treatment.  Of those who do complain, most of their complaints are dealt
with via the NHS Complaints Procedure and relatively few reach the Health
Service Commissioner.

3.2 As noted above the 4 UK Health Departments have commissioned a report
into the operation of the NHS procedure. Its outcome, as yet unknown,
may impact on the work of the Health Service Commissioner. The three
principal criticisms are laid against the procedure as it currently operates
are, a perceived lack of independence until the Commissioner is involved,
the length of time taken to deal with complaints and perceived
bureaucracy. It is important that any modified procedure is simple,
transparently independent of the body complained against, rapid and user
friendly. These same criteria should underpin the future development of
Ombudsmen services.

4. Response to the Issues Raised in the Consultation Paper.
4.1 For NHS complainants, access to an Ombudsman is the final stage

(outwith litigation) of the NHS Complaints Procedure. The Group would not
envisage any significant change in these arrangements in the future. The
Group firmly believe that the Ombudsman should not become involved in
investigating complaints until local procedures have been exhausted.
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4.2 In terms of the number of Ombudsmen and the concept of a `college’ of

Ombudsmen; given the population of Scotland and the number of
complaints received by the present Parliamentary Commissioners in
Scotland, the case for more than one Ombudsman does not appear to
have been made. Our favoured approach would therefore be a single
Ombudsman supported by either deputies or specialist advisers in the
discrete areas of jurisdiction.

4.3 Having a single Ombudsman may also make it easier to publicise his
existence and his powers. To achieve the Government’s stated aim of an
open and modern complaints procedure, effective marketing including the
use of technology is vital. Another way of enhancing access to the
Ombudsman service would be for some of his staff to either be based in or
visit main centres of population outside Edinburgh on a regular basis,
and/or the establishment of a telephone advice line.

4.4 Given that Health Boards and NHS Trust Boards are appointed by
Ministers, there may be merit in extending the role of the Ombudsman to
cover complaints about irregularities in appointment procedures.
Cognisance must be given to the need to avoid overlap with the  Standards
in Public Life legislation and the role of the UK Commissioner for Public
Appointments.

4.5 As a general principle, the Group would commend leaving those parts of
the existing systems which work well and concentrating effort and
resources in those areas which are proven to require attention and
improvement. The Group would also support the normal principle of as little
as possible being enshrined in primary legislation to allow maximum
flexibility for services to respond in a timely manner to changing
circumstances.

4.6 Given the work of the Joint Future Group and the hospital discharge
programme associated with the implementation of the Government’s
strategy for people with a Learning Disability published earlier this year1,
there is merit in combining the Ombudsman service covering the NHS,
Local Government (Social Work and Housing) and Housing Associations.

4.7 The Group have reservations over the handling of complaints relating to
mental health care. As the consultation document points out, there is a
Memorandum of Understanding in place between the Health Service
Commissioner and the Mental Welfare Commission (MWC). Experience
would suggest that this arrangement causes confusion in the minds of both
complainants and NHS staff. Additionally, as the Commissioner can
investigate certain aspects of the MWCs handling of complaints this
introduces an additional layer into the procedure with the possibility of
further delay and bureaucracy. Clearly, given the vulnerability of those with
mental health problems, procedures should be as straightforward and
consist of as few steps as possible. One way of facilitating a change in the
system would be for the Ombudsman to be the repository for all complaints
not resolved locally and for the professional staff of the MWC to act as his
advisers and in appropriate circumstances his investigators. One caveat to
be borne in mind is the propensity, due to their medical condition, for some
patients with mental health difficulties to make frequent and frivolous or
vexatious complaints. The professional staff of the MWC could handle
these complaints on the Ombudsman’s behalf.

                                                
1 The Same as You, HMSO 2000
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4.8 There are other health bodies who may be able to offer professional advice

and support to the Ombudsman, most notably the Scottish Health Advisory
Service, the Clinical Standards Board for Scotland and the Health
Technology Assessment Board for Scotland.

4.9 Whilst the Group would support in principle the notion of the Ombudsman’s
powers being extended to cover FHS and independent providers who have
ceased to provide a service, there must be doubts over the practicality of
such a move and the willingness of individuals and bodies to comply. The
Ombudsman may find himself using his powers of compulsion on a regular
basis. This may have a negative effect on his relationships with other
parties.

4.10  The Group do not believe that the case has been made for extending the
time limit for cases to be brought to the Ombudsman beyond the present
one year from the date when the person first had notice of the matters
complained about.

4.11 A limited extension to those permitted to make a complaint to allow a
complainant to nominate an advocate or other (non-legal) adviser to act on
his behalf could be useful. The Group would not support allowing someone
not directly affected or not acting on behalf of someone  directly affected by
the matters complained about to make a complaint to the Ombudsman.

4.12 As a basic principle, the Group believes that complaints reaching the stage
of investigation by the Ombudsman should be in writing. This is essential
for the avoidance of doubt for the complainant, the person or body
complained against and the Ombudsman’s staff. Where there are
difficulties, the Group would support the Ombudsman’s staff helping
complainants to document their complaint. Clearly, there are other bodies
who could also do so e.g. Citizens Advice Bureaux.

4.13 There would appear to be merit in allowing `authorities’ to ask the
Ombudsman to conduct investigations into matters of concern.

4.14 The Group would support the requirement for special reports on cases of
unremedied injustice to be made to the Parliament. The Group would also
support consistency of approach to the publication of reports in all areas of
the Ombudsman’s jurisdiction. Given the nature of complaints to the Health
Service Commissioner, particular regard will need to be placed on
confidentiality.

4.15 The Group would support the change of title to Ombudsman and can offer
no comment on method of appointment, remuneration retirement age or
arrangements for finance/staffing.
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The Health and Community Care Committee

12 December 2000

NOMINATION OF COMMITTEE MEMBER FOR EUROPEAN PARLIAMENT
FAMILIARISATION PROGRAMME

Purpose

The Committee is invited to nominate at this meeting a member, which may be the
Convener or another member, of the Committee to take part in a European
Parliament-funded familiarisation programme.

Background

The European Parliament has agreed to fund a short familiarisation programme for a
group of Scottish Parliament Committee Conveners and members.  This is likely to
take place in the Spring of 2001.

The aim is to familiarise members with the European legislative process and the
operation of the European Parliament.

Much of the business of the Scottish Parliament is driven or affected by European
legislation and policy. The Parliament has obligations within Community law.  A good
understanding of the European Union is important in helping members to work
effectively in these areas.

Agenda item 5

Health & Community
Care Committee

12 December 2000
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The Health and Community Care Committee

12 December 2000

Contacts

1. Background

The Committee previously agreed that invitations from outside organisations,
offers of information and requests for inquiries be considered by the Committee
prior to any action being taken.

The current contacts are shown in the appendix to this report.  Copies of covering
letters are attached and any enclosures can be obtained from the Clerks.

2. Recommendation

The Committee’s view is sought.

Jennifer Smart
Clerk

Agenda item 6

Health & Community
Care Committee

12 December 2000
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Health and Community Care Committee

CONTACTS FROM OUTSIDE ORGANISATIONS

Presentation

Organisation Name Subject Matter Agreed Action

Lothian Primary
Care NHS Trust

Dr Bruce Ritson Alcohol misuse, its
impact on heath
and cost to the
NHS

Multiple Sclerosis
Society

Mark Hazelwood Presentation on
multiple sclerosis

Macmillan Cancer
Relief

Ian Gibson Presentation MSm: propose that
see cancer bodies
at one briefing.

Cancer Research
Campaign

Bill McKinlay Presentation on
current activity in
Scotland

Possible Inquiry Topic

Organisation Name Subject Matter Agreed Action

Guy’s, King’s and
St Thomas’ School
of Medicine

Professor John
Fabre

Elective ventilation
for organ donation

Diabetes UK D.G. Paul Digital eye
screening cameras

Glasgow Royal
Infirmary

Mr J Swann Ward closure

Iain Smith MSP Exemption from
prescription
charges

Cathy Jamieson
MSP

Letter from
constituent

Optician practice of
offering cheapest
lens.

Andrew Welsh
MSP

Hospital acquired
infections.
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Contacts to Note

Organisation Name Subject Matter Agreed action

The Haemophilia
Society

Karin Pappenheim Concern over
Executive’s report

MSm – suggest
invite to give
evidence.

General Dental
Council

Chris Collins Lifelong Learning –
Recertification for
the Dental
Profession

Scottish
Dermatological
Society

Stewart Douglas Note role of the
organisation.
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Health and Community Care Committee

12 December 2000

Joint Future Group

The Executive published the final draft of the Joint Future Group’s report on the
future delivery of community care.  The Minister for Health and Community Care is
seeking the Committee’s views on the document.  The document is attached at
Annexe A.

The report makes a number of key recommendations on joint working, rebalancing
care of older people, charging for home care and the collection and sharing of good
practice.

The deadline for the Health and Community Care Committee to respond to the Joint
Future Group’s report is 12 January 2001. The Executive states that the tight
timescale is because the Executive is due to respond to the Committee Community
Care Report by 23 January 2001 and the Joint Futures Group’s report will form an
important element of the response.

Recommendation

Given the short time available for the consultation it is suggested that a reporter be
appointed to examine the document and form a response for consideration by the
Committee at its meeting on 10 January 2000.

Jennifer Smart
Clerk

Agenda item 7

Health & Community Care
Committee

12 December 2000
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JOINT FUTURE GROUP

CHAPTER 1

INTRODUCTION

1.1 Susan Deacon, Minister for Health and Community Care, set up the Joint
Future Group (JFG) chaired by Iain Gray, Deputy Minister for Community Care, to:

• agree a list of joint measures which agencies need to have in place to deliver
effective services, and to set deadlines for that;

• advise on the balance between residential and home based care;

• advise on options for charging for care at home; and

• advise on how to identify and share good practice.

The Group’s remit is set out in full in Appendix 2.

1.2 Modernising Community Care: An Action Plan1 had set the agenda, not only
for joint working but also the organisation and delivery of services within agencies.  It
had sought specifically:

• quicker and better decision-making, through delegated decision-making and
financial responsibility;

• more flexible and better quality home care services, including a shift in the
balance of care towards these services; and

• agencies working in partnership in localities, through better operational and
strategic planning, joint budgets, joint services and joint systems.

Context

1.3 When the Scottish Executive came into being in May 1999 it was clear that
the principles of Modernising Community Care were accepted, but progress on the
ground was mixed.  As is the case today, there were many examples of good
practice in pockets, pilots or projects.  But the positive outcomes, especially as a
result of joint working, were not available consistently.  At the seminar of leaders of
councils, health boards and NHS trusts in November 1999, Ministers made clear that
they were not seeking structural change, but that the status quo – in terms of joint
working – would not do.  A new lead was needed.  The Joint Future Group was
charged with providing that lead.

1.4 At the same time the expected shift in the balance of care for older people
towards more care at home, first expressed in Caring for People 2 and subsequently

                                                
1  Scottish Office, (1998) Modernising Community Care – An Action Plan
2  Department of Health et al, (1989) Caring for People – Community Care in the next Decade and Beyond.
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reaffirmed in Modernising Community Care, has not materialised.  Indeed, it could be
said that the balance has got worse.  A number of factors have combined to
undermine this long -standing policy objective, as discussed more fully in Chapter 3.

1.5 Community care is now far more organised than prior to 1993.  But as the
origins of the Group suggest, there is a long way to go if people across Scotland are
to receive consistently high standards of care which match their rising expectations.
We recognise that many areas of Scotland have made considerable progress, and
our approach reflects that.  The task for the future is to ensure that these higher
standards are achieved more uniformly.

Policy Context

1.6 Community care does not stand still.  The policies introduced in 1993 have
been updated, expanded and refined as community care as a whole develops and
improves.  Modernising Community Care (together with its companion “The Housing
Contribution”)3 remains the cornerstone of how we want agencies to work together.
But there are also major new policies, which need to be read alongside it.  The
Framework for Mental Health Services in Scotland, the Learning Disability Review
and the Carer’s Strategy all advance significantly the way people should be
supported both within and between agencies.  And the development of national
standards will define what users should expect from services, and influence
outcomes.  We have had regard to that changing agenda as we went about our
work.

1.7 Planning and financial systems are also changing.  Community planning
offers an opportunity for comprehensive area-based planning, and to rationalise the
range of plans currently produced.  More generally, the Scottish Executive’s
21st Century Government Agenda will focus much more on outcomes, on which
development work is currently being progressed through pilot studies.

1.8 Best Value, which aims to secure sound governance and continuous
improvement in the way agencies perform, both individually and together, is also part
of the context.  So too is the thinking emerging from the Strategic Issues Working
Group of a new resourcing framework for local government, focusing more on the
relationship between new resources and outcomes, and measures to gauge
performance.

The Joint Future Group’s Role

1.9 Our task was specific.  It was not to develop new policy, but to identify ways of
making existing policies work better.  The task was short-term and focused, and
principally about statutory agencies working better together.  That does not diminish
the roles of or the need for joint working with the voluntary or private sectors or,
indeed, people who use services and their carers.

                                                                                                                                                       
3 Scottish Office, (1999) Modernising Community Care – The Housing Contribution.
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1.10 The seminar in November 1999 underlined that responsibility for the success
of community care is shared.  It rests with local authorities, usually through their
social work and housing departments, with health boards and NHS trusts, and with
Scottish Homes.  The interfaces between parts of the system - for example between
acute hospital services for older people and services in the community - are often
critical.

1.11 We have drawn up an action plan, mostly for the short to medium term, with
timescales for implementation.  In accordance with our remit, some measures relate
only to services for older people; some are based on older people but extend equally
to other care groups; and finally those on joint working apply across the board.  We
aim to make these distinctions clear in this report.

1.12 Our recommendations will deliver a step change.  We have identified a
challenging but fair agenda.  Many of our proposals are not new: they already exist
in parts of Scotland.  More importantly, they have been proven to work.  That is one
of the strengths of our work.  The measures should make a real difference to people
who use services.  People now deserve access to the essential services we
recommend to see for themselves the benefit of joint management of services, more
focused assessments, and better organised equipment services.

1.13 We believe the climate is right to offer a strong lead on some of the most
important aspects of community care.  We now want agencies to grasp the
opportunity to make real progress, not based on theory but on sound, effective
approaches that will make a real difference.

1.14 Our membership was drawn from a range of backgrounds.  But in building for
the future we concentrated on what is best for community care.  We achieved broad
consensus on our chosen way forward and presented our findings accordingly to the
consultation seminars towards the end of September.

1.15 We note that the Minister for Health and Community Care’s statement on
older people on 5 October included the Executive’s intention to implement a number
of the Group’s recommendations, as follows:

• more intensive care at home;

• rapid response teams in every local authority area;

• free home care for the first 4  weeks after discharge from hospital;

• a shopping/home maintenance service in every area;

• more short breaks;

• joint resourcing and joint service management of services for older people.

The statement also indicated that the Executive would provide new resources to
support change.
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CHAPTER 2

RECOMMENDATIONS AND TIMETABLE FOR IMPLEMENTATION

REBALANCING CARE OF OLDER PEOPLE

Intensive Support and Care Schemes

2.1 Every local authority area should have in place a comprehensive, joint
discharge/rapid response team, by mid 2001-02.

3.15

Intensive Home Support/Augmented Care Schemes

2.2 Every local authority area should have in place a comprehensive, joint
intensive home support team, by mid 2001-02.

3.18

Short Breaks

2.3 Each year, agencies should provide both more short breaks (to reduce the
number of carers providing most care, without a break), and more breaks at home.

3.22

Practical Shopping/Domestic/Household Maintenance Service

2.4 Every local authority should identify the need for a practical
shopping/domestic/household service, and arrange it comprehensively, by mid
2001/02.

3.27

A Service Development Centre for Older People

2.5 The Executive should, in 2001, set up an older people’s service development
centre to champion the development of good and innovative community care
services, promote training and assist implementation of the Group’s proposals.

3.33
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IMPROVING JOINT WORKING

Single Assessments

2.6 Agencies locally should have in place single, shared assessment procedures
for older people and for those with dementia by October 2001, and for all client
groups by April 2002.

4.12

2.7 Agencies locally should have in place by October 2001, a single shared
assessment tool for older people and people with dementia.  Local agencies should
either adapt existing systems or develop systems to achieve the outcomes specified
in the report, or adopt Carenap ‘D’ & ‘E’.

4.12

Intensive Care Management

2.8 The Scottish Executive should redefine care management as ‘Intensive Care
Management’, which will be for people with complex or frequently changing needs.

4.23

2.9 Care managers should be trained in ‘Intensive Care Management’ throughout
2001-2002.  Only those who have undertaken such training should carry out
‘Intensive Care Management’.

4.23

Information Sharing

2.10 The Scottish Executive should, by 2002, offer a strategic lead on the
development of community care information, information sharing and systems
integration.

4.31

2.11 Locally, the arrangements for single shared assessments should include
specific proposals for the necessary sharing of information between agencies, by
obtaining explicit client approval.

4.31
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Equipment and Adaptations

2.12 To modernise and improve equipment and adaptation services, the Scottish
Executive should establish a strategic overview, and set out a programme of change
that will require agencies locally to integrate equipment and adaptation services with
the rest of community care services, and put in place a number of specific measures
that will result in a better-focused and more effective service for the user.

4.33

Occupational Therapy Services

2.13 To target occupational therapy services more effectively, agencies need to
modernise equipment and adaptation services, and to remove duplication between
hospital and community based occupational therapy services wherever practical.
For community based care services that reoganisation needs to begin as soon as
possible, followed by the rest of health and social care within the context of the wider
agenda for joined up health, housing and social care services.

4.51

PLANNING, FINANCIAL AND SERVICE MANAGEMENT FRAMEWORKS

National Planning and Financial Framework

2.14 The Scottish Executive should set up a programme planning and financial
framework, beginning with services for older people in 2001.

5.15

Joint Resourcing and Joint Service Management Locally

2.15 Local authorities (that is social work and housing), health boards, NHS trusts
and Scottish Homes should draw up local partnership agreements, including a clear
programme for local joint resourcing and joint management of community care
services collectively or for each care user group individually.

5.15

2.16 As a step towards that, and recognising current progress on the ground, every
area should introduce joint resourcing and joint management of services for older
people from April 2002, and in preparation for that introduce shadow arrangements
in the course of 2001-02.

5.15

CHARGING

2.17 COSLA should develop guidance on charging policies to reduce the
inconsistencies in home care charging.

7.4

2.18 The Scottish Executive should consider introducing:
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- free home care for up to 4 weeks for older people leaving hospital
7.12

- free home care for older people receiving “extended home care”,
(though they would still pay for ‘ordinary’ services)

7.19

GOOD PRACTICE

2.19 The Scottish Executive should, by mid 2001-02, identify measures to improve
the collection and dissemination of good practice by linking together the bodies in the
field in a more cohesive structure, using the benefits of networking and information
technology.

8.11
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CHAPTER 3

REBALANCING CARE FOR OLDER PEOPLE

Context

3.1 All the evidence points to most older people wanting care at home whenever
possible.  That is what the research says; that is what older people continue to tell
us; that is what the policy aims for; and that is what agencies say they are aiming to
do.  One of the issues therefore is to understand better the paradox of that strong
commitment, both nationally and locally, towards home based care and the patterns
of expenditure and services, which seem to move in the opposite direction.

3.2 Between 1994 and 1999:

• Long-stay geriatric beds decreased by 2,500 (33%);

• Nursing home places increased by 5,000 (34%);

• Residential home places decreased by 1,200 (11%);

• LA home care clients reduced by 15,000 (17%), partly on redefining the role of
the home help service; but staff increased by 1,300 (13%), meaning more people
got intensive packages of care;

• Older people seen at home by community nurses rose by 8,000 (3%), but the
number of home visits fluctuated and eventually reduced at a time when
100,000 more older people were discharged from acute hospitals; and

• Local authorities’ expenditure on home care services rose by £7m, but that on
residential and nursing home care increased by £65m (both 1995-99).

3.3 A number of factors influenced these outcomes.  Reducing the number of
long-stay hospital places dominated the agenda.  But the emphasis was much more
on using services such as nursing homes which were readily available in increasing
numbers, rather than on providing care at home.  And the DSS transfer, despite its
intention of assisting the balance of care, tended to perpetuate existing patterns.
Partly that may have been affected by increases in demographic pressures and life
expectancy, resulting in lower than expected turnover of existing residents.
Community care as a whole was also under financial pressure – sometimes as a
direct consequence of shifts in the balance of care - and often needed firmer and
more focused leadership, both nationally and locally.  Finally, home care services
have taken time to become more flexible and respond to the challenge.

3.4 In practical terms there is also the eternal ‘bridging’ question: how to place
people appropriately in residential care or nursing homes, and at the same time
develop better and more flexible home care services, with due regard to Best Value.

3.5 These factors alone do not explain the imbalance between policy aspirations
and reality, but they clearly influenced the outcome.  Evidence is now emerging
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through SCRUGS4 of a significant number – perhaps as many as one in five - of
residents in nursing homes capable of being looked after at home with appropriate
support.  There is also evidence that interventions from occupational therapists can
sustain people at home, who otherwise would be in residential care.

3.6 There are also many positives.  Although the alternative to hospital care was
not home care, the significant reduction in inpatient beds for older people is one part
(from hospital to community services) of the balance of care shift.  And there is
considerable innovation in both services and in partnership working.  But much of
this good work is found in pockets, in pilots or in projects.  The resulting impression
is of agencies’ ability to innovate, but an inability to convert that innovation into
mainstream services.  To see where the future should lie, we do not need to
‘re-invent the wheel’.  There are already many innovative and effective approaches;
but they need to be applied more generally.  Using what works well is fundamental to
our proposals.  We want to raise the standard to that of the best.

The Way Forward

3.7 It was not appropriate for us to draw up the ‘ideal’ balance of care.  That
should be a matter for local determination within the broad policy framework which
already exists.  Rather, we identified 2 complementary, practical approaches to
support rebalancing services for older people:

• “key” services which must be in place to support people properly at home; and

• new national and local financial, planning and service management frameworks.

3.8 These frameworks are, however, about much more than rebalancing care for
older people.  They are also part of the new joint working agenda.  To include them
in a chapter about one or the other would be inappropriate.  Our proposals are
therefore set out separately in Chapter 5.

Key Services to Look After Older People at Home

3.9 To achieve the desired rebalancing of care, home care services need to be
integrated, robust and focused on sustaining people at home.  Home care services
have to change to achieve that.  This is not just about social care and health
services.  Housing’s expertise operationally and strategically also has a part to play.

3.10 Change is also required in service priorities and ways of working.  There is
scope, for example, for discharge arrangements to be better co-ordinated; and
rehabilitation services developed to support actively people’s independence and
inclusion, as opposed to reacting to changes in their circumstances.  This calls for a
more concerted approach, with more multi-disciplinary inputs, including from
occupational therapy.

3.11 Older people need access to a range of services – a continuum of care - if
they are to be properly supported at home.  We were particularly conscious of critical

                                                
4 Scottish Care Resource Utilisation Group
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gaps, and identified 3 key services to which every older person who needs them
should have access.  They are:

• intensive support and care schemes;

• more flexible and comprehensive short break services; and

• a practical, low level shopping/domestic/household maintenance service.

What characteristics of these services do we value?
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Intensive Support and Care Schemes

3.12 We recognise the need for two types of scheme:

• hospital discharge/rapid response teams; and

• intensive home support/augmented care schemes.

3.13 Hospital discharge/rapid response teams support early or timely discharge
from hospital or prevent inappropriate admissions by providing short periods of
intensive home-based support.  Teams need to be multi-disciplinary, comprising a
mix of health and social care and, where appropriate, housing professionals, have
devolved budgets and clear service goals.  Some schemes can also be ward or
condition-specific, and some divert older people who present at accident and
emergency departments.  That broad effect makes joint resourcing a prerequisite.

City of Aberdeen Rapid Response Team

The key characteristics of the scheme are that care is short-term and intensive,
available quickly (within 24 hours), and the service is time limited (max of 14 days).
It has a dedicated joint budget (via the Council, the Primary Care and Acute NHS
Trusts) to purchase services (including access to independent home care providers),
or simple equipment and adaptations and install them quickly.

The team comprises a social worker/care manager, dedicated home carer/access to
independent providers, home care organiser, district nurse, physiotherapist,
occupational therapists, and an occupational therapy technician/assistant.

The majority of users are supported successfully within the scheme’s planned
timescale.  It handles about 60 cases a month, 80% of whom are supported for less
than two weeks and sometimes for as little as one day.  40% of interventions
enabled early discharge, and about 17% prevented admissions in the first place.
The scheme supports people successfully and cost-effectively across the spectrum
of care, including interaction with the acute sector.
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3.14 The key factors which makes these schemes successful are:

• the speed of response to referrals;

• joint resourcing;

• dedicated and flexible resources; and

• the multi-disciplinary team providing co-ordinated, targeted care and support.

3.15 We recommend:

Every local authority area should have in place a comprehensive, joint
discharge/rapid response team, by mid 2001-02.

Intensive Home Support/Augmented Care Scheme

3.16 In contrast, these schemes provide longer-term support for people becoming
frailer to enable them to return to or remain at home, rather than enter long-term
residential or nursing home care.  These schemes provide personal care of a higher
level of intensity and need, more flexibly and for longer periods of the day than
mainstream services.  They also provide support for informal carers, usually
spouses.

3.17 The key factors which makes these schemes successful are the skilled
response from a multi-disciplinary team, the flexible and intensive care, and a
positive relationship with users.
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Augmented Care at Home (South Ayrshire)

Augmented Care at Home is a joint scheme run by the Health Board and the Council
to provide intensive and flexible home care services for, mostly, physically frail older
people. It aims to maintain them in their own home; enhance their quality of life;
support carers; co-ordinate care delivery; and inform the future development of home
care services.

Care is provided by a team of trained home care support workers who carry out any
task that a caring relative might perform. These teams work: the evaluation identified
the importance of the closely managed team, the flexibility of the service offered, the
satisfaction of users and the good relationships formed between home care support
workers and users.

Similar schemes have also been developed in Falkirk, North Ayrshire, North
Lanarkshire and West Dunbartonshire.

3.18 We recommend that:

Every local authority area should have in place a comprehensive, joint
intensive home support team, by mid 2001-02.

Short Breaks

3.19 Previously known as respite services, we recognise firstly the continuing
levels of unmet need.  Of an estimated 150,000 carers who provide more than
20 hours a week of care, half have not had a break for more than two days since
beginning to care.  We also need more effective and personalised short break
services – at home - to widen choice as part of a continuum of care.  Improving
these services is already part of the National Carers’ Strategy, the Learning Disability
Review and the Social Justice Report.  And almost every policy or strategy
document locally recognises that short break services do not meet needs, and are
probably not sufficiently flexible or focused.  A particular problem is responding
effectively to emergencies.  Much of the current service is directed to carers’ rather
than users’ needs.  The term ‘short breaks’, however, applies to both.

3.20 Short breaks should provide choice: of location (either at home or in other
settings), and of frequency and duration (weekends or evenings, or in more
substantial blocks).  To be effective, certain key elements need to be in place.
Resources need to be dedicated to short break supports and not to any specific
provider, such as a residential care or nursing home.  Though emphasising breaks at
home, we recognise that some people want or perhaps need a break in a different
setting, such as a residential care or nursing home.  Users themselves and their
carers are often best placed to advise agencies on the criteria for short-break
services.

3.21 We cannot realistically resolve these problems overnight.  Agencies need
therefore to increase incrementally both the level of short break services and the
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proportion of short breaks available at home.  The Group’s thinking, though founded
in older people, is translatable across all care groups, and should be interpreted as
such.

Share Project (South Lanarkshire)

The Share Project provides a supportive, caring, flexible respite service within the
community for older people, older people with dementia and their carers.  The
service can support individuals either in their own homes or in the homes of
registered family-based carers.

The registered carers offer blocks of time from two to five hours, in mornings,
afternoons or evenings.  Where appropriate, overnight services are also available.
This initiative provides an alternative short break service within the community and
offers older people and their carers a positive choice.

3.22 We recommend:

Each year, agencies should provide both more short breaks (to reduce
the number of carers providing most care, without a break), and more
breaks at home.

A Practical Shopping/Domestic/Household Maintenance Service

3.23 A number of studies point to many older people and disabled people being
unable to do key daily living activities without assistance.  For those living alone or
without close natural support this is a particular issue.  Alongside that, in some areas
of Scotland older people not requiring personal care cannot get assistance with meal
preparation, shopping, cleaning or other tasks.  These are not daily needs, but are
usually intermittent.

3.24 To address these needs we want local authorities to arrange a low intensity,
practical shopping/domestic/household maintenance service.  It can help older
people retain their independence at home and prevent further deterioration; ensure
they live in a healthy and safe environment; and reduce potential exclusion.  (The
service may operate alongside the low intensity advice and support which help
people sustain tenancies, funded at present through Housing Benefit and from 2003
under ‘Supporting People’5).

3.25 This service can be provided in a more structured way than under the former
home help service.  We envisage a new style service with a focused approach,
separate from personal care services, and which could be provided by local
authorities but more likely through the local voluntary or independent sectors.  This is
the kind of service we think authorities should charge for.  Some places already have
these types of service.  Again, the issue is making them available consistently across
Scotland.

                                                
5 DSS (1998) Supporting People: - A Policy and funding Framework for Housing Support
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3.26 Changing times offer changing solutions.  We live in an electronic age, and
agencies need to look at the role of, for example, home delivery of food stuffs,
telephone ordering services and, indeed, the Internet.

Skye and Lochalsh Handyperson Project

Skye and Lochalsh Community Care Forum’s Handyperson Project carries out small
repairs/tasks for older/disabled people, and also offers advice and information.  The
project provides semi-skilled assistance and general help which users otherwise find
very difficult to access.  Dealing effectively with small tasks (such as hanging
curtains, changing light bulbs, doorbells, re-routing and extending telephone points,
fixing taps) greatly increase comfort and independence.
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3.27 We recommend:

Every local authority should identify the need for a practical
shopping/domestic/household service, and arrange it comprehensively,
by mid 2001/02.

A Service Development Centre for Older People

3.28 We recognise that there is a huge change agenda surrounding older people.
It is not just about rebalancing care and improving joint working in areas that affect
them, but also in recognising the contribution that older people can make more
generally.  We considered at length whether or not a dedicated centre should lead
and support change, to ensure that older people can in future access better quality
services more consistently.  On balance, we concluded that a centre was necessary,
which our consultation seminars broadly supported.

3.29 A centre for older people’s services would be a focal point for change
management, not just for rebalancing care but also more widely, and for advice to
those at the ‘coal face’.  It would provide a lead on:

• winning the hearts and minds for the change agenda and for its implementation;

• supporting the change agenda by identifying “champions” and enabling them to
support and encourage others, and sharing good practice generally;

• addressing quality co-ordination, by helping develop good and consistent quality
services;

• promoting older people’s involvement in service planning and delivery;

• supporting the organisational and cultural changes facing staff in a number of
agencies;

• developing multi-disciplinary and advanced training for care managers and other
professionals across the care spectrum.

• broader issues such as the application of ‘Better Government for Older People’;

3.30 The centre would also become a source of expert advice on service and
organisational issues, on good practice and on research and information on older
people.  It would also have a role in ensuring quality services are in place in
hospitals, in the community and in people’s homes by working alongside those
responsible for standards and monitoring.

3.31 Without in any sense making direct comparisons, such a centre would
perform a similar function to the Scottish Dementia Services Development Centre,
the Scottish Development Centre for Mental Health and the proposed Centre for
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Learning Disabilities.  Indeed one of its tasks would be to address interrelated
questions with these other sources of expertise.

3.32 Most people recognise the need for a centre; but some are concerned that
resources which could be applied to services would be tied up in infrastructure costs.
We do not see this as a new structure per se.  It could be attached to an existing
facility or facilities – almost virtual in its physical presence, but far from it in effect.
Costs should not therefore be significant, but the value substantial.

3.33 We therefore recommend:

The Scottish Executive should, in 2001, set up an older people’s service
development centre to champion the development of good and
innovative community care services, promote training and assist
implementation of the Group’s proposals.

Summary

3.34 Older people have not been able to access the services they need to support
them at home.  We address that.  Our proposals to rebalance care for older people
require more services focused on care at home.  The Framework for Mental Health
Services and “The same as you?” do the same for people with mental health
problems and learning disabilities respectively.

3.35 Our approach to rebalancing care for older people focuses on putting in place
within set timescales 3 key services.  Investment in these services – which are
flexible, responsive and joint - will strengthen agencies’ ability, together, to care
properly for older people in their own homes.  To underpin these measures, we
recommend new planning/ management systems focusing initially on older people,
as set out in Chapter 5.  The new national planning and financial framework will
identify the collective new resources available for improving services for older
people, and set priorities for action locally.  And local joint resourcing and joint
management of services will improve the way services are organised and delivered
on the ground.

3.36 In making these recommendations, we recognise that one size does not fit all.
Every area must put in place each service we recommend.  But agencies locally will
decide for themselves how to organise any particular service to suit their own
circumstances.  In particular, while urban areas may use the opportunity to employ
more specialised staffing, rural areas may look for more multi-skilling and
multi-tasking.

3.37 The key services we have identified are already in place in some areas, and
have been proven to make a difference.  They now need to be available across
Scotland, and everyone who needs them should have access to them.  The task
facing all agencies is to reconfigure their services locally to focus on sustaining
people at home.  This may not be easy, but some have risen to that challenge and
are already doing so successfully.  Our combination of measures will enable many
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more people than at present to be cared for at home – properly and appropriately -
and thereby reverse the trend since the community care policy came into being.
That is what older people in Scotland want.
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CHAPTER 4

JOINT WORKING

4.1 Despite the continuing emphasis on and improvement in joint working since
the community care policy was fully implemented in 1993 there remains, as indicated
in Chapter 1, a long way to go.  We want to use the positive developments in many
parts of Scotland to overcome instances of resources not being used to the best
effect, of systems and services not delivering for either users or agencies, and of
professional skills not being properly utilised.  We want to raise standards and
achieve greater consistency.

4.2 Many of our proposals for rebalancing care will also improve joint working.
Our task on joint working was to identify a set of measures which must be
implemented.  We may have wanted to do that across the whole of community care
but in practice focused on a few key areas where better joint working will make a real
difference.  The 3 areas are:

• assessment and care management;

• sharing information; and

• equipment and adaptation services.

4.3 They are all at the heart of community care.  Assessment and care
management and sharing information are key processes which can contribute to
effective outcomes.  Equipment and adaptation services need modernisation.  They
have a large user base and a significant effect, but are often marginalised,
fragmented or disjointed.  Each will be more effective if more joined up.

4.4 Our approach to improving joint working – across all care groups - restores
the person to the centre, and uses proven systems and practices, against a
backdrop of joint resourcing and joint management of services as set out in
Chapter 5.

Assessment and Care Management

A Single, Shared Assessment

4.5 There is widespread acknowledgement that assessment arrange-ments need
to improve.  Too often people are visited by several different professionals and
require to repeat the same basic personal information.  And because individual
agencies do not accept others’ assessments the whole process is often repeated.
The experience in Perth & Kinross, as described in the ‘Patients’ Journey’, of
37 steps in the assessment of an older couple - with the health and social care
professionals meeting first at step 25 - illustrates the need to do better.  Assessment
has to focus on the needs of the person and should be organised to do this
efficiently - not to suit professionals or agencies.
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4.6 There is also scope to make fuller use of self-assessment for lesser needs, as
suggested in Modernising Community Care.  Thinking needs to be more about how
best to get effective outcomes for people, not about how to get them into systems
(sometimes unnecessarily and with limited effect).  Reducing unnecessary
bureaucracy allows scarce resources to focus on those cases with greatest needs.

4.7 We aim to reduce that bureaucracy and duplication in assessments.  We
propose that there should be a single, shared assessment.  For complex cases,
different professionals with special expertise need to contribute (either from a
multi-agency team or from a more specialist background).  Housing professionals
have an important part to play too, especially where housing is an issue.  And
through local protocols and training, the outcome of the assessment must be
accepted by fellow professionals, irrespective of the lead professional.
Responsibility for the assessment and ownership of the outcome will therefore be
shared.

4.8 We expect single, shared assessments:

• to promote a structured exchange between the user and the assessor about
perceived needs, including where relevant the views of informal carers.  A
separate assessment of the carer’s needs should also be offered.

• to be undertaken by one member of the multi-agency team (the most
appropriate lead professional), drawing on contributions from other members of
the team as necessary.  Contact with the service user for assessment purposes
should be through the lead professional.  If the assessment points to the need for
specialist opinion, this should be sought, building on the basic information
already collected.

• to be a passport to the full spectrum of community care services, with no
subsequent reassessment necessary unless needs change.

• to include a financial assessment completed by the assessor (which recognises
this being an integral part of the assessment).

• to be available to the person, and with their consent the main informal carer,
together with the agreed care plan to meet their needs.

4.9 The single, shared assessment creates a single “gateway” or point of entry to
the multi-agency team and community care services.  It also presents a logical
opportunity to seek the explicit consent of the person being assessed to sharing of
information between agencies  to help them respond holistically and efficiently to
need.

4.10 Effective assessments have to be underpinned by an effective assessment
tool.  Some agencies have or are developing single, shared assessment tools.
Further work may, however, be needed to meet our objectives.

4.11 We reviewed the Care Needs Assessment Packages (Carenap) for Dementia
(D) and the Elderly (E) and their associated databases.  We believe that these tools
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offer significant promise and with some refinement would meet our vision of a single,
shared assessment tool.  We understand that the Scottish Executive aims to support
that refinement in partnership with the developers, and also enable more systems
integration between primary care and local authorities.

Carenap E Pilot (Govan)

Carenap E was developed to reduce duplication of core assessment details. The tool
has now been used in more than 460 assessments of older people, and has proved
highly reliable. Assessors have begun to access services across professional
boundaries using Carenap E as a form of “service passport”.  In general,
assessments have been well accepted by service providers.  The level of
reassessment by other professionals has reduced, as has duplication. These are the
outcomes users want. Because Carenap E focuses on need (met and unmet) it also
brings direct benefit to service planning and provision.
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4.12 We recommend that:

Agencies locally should have in place single, shared assessment
procedures for older people and for those with dementia by
October 2001, and for all client groups by April 2002.

Agencies locally should have in place by October 2001, a single shared
assessment tool for older people and people with dementia.  Local
agencies should either adapt existing systems or develop systems to
achieve the outcomes specified in the report, or adopt Carenap ‘D’ and
‘E’.

4.13 Our proposals will change markedly both the role of professionals and their
participation in assessments.  Two steps seem essential - firstly, through joint
protocols agencies need to secure agreement locally on the systems for and
ownership of assessments; and secondly, to train staff jointly in assessment practice.
Putting these in place has to be an early priority.

‘Intensive Care Management’

4.14 Care management was introduced in 1992, but has not developed uniformly.
Like many parts of community care, it lacks consistency.  It is not always clear who
should receive care management; its meaning is interpreted differently; and while in
some areas only social workers carry out care management tasks, in others a range
of professionals are care managers.  A recent conference referred to over
600 models of care management in the United Kingdom.

4.15 There is a need to refocus care management so that it is clear:

• what needs require care management;

• what tasks are involved;

• who carries it out; and

• what skills and knowledge care managers need.

4.16 Our first step is to change the title to reflect its purpose.  For the purposes of
this report, we suggest “Intensive Care Management”.  The second is to define its
scope.  It is for people with complex needs, or frequently or rapidly changing needs.

4.17 Most referrals for community care services can be dealt with by the provision
of a straightforward service immediately, or following a brief assessment.  To help, a
number of screening tools are available (as set out in the 1998 circular6).  For more
complex cases, intensive care management will co-ordinate and deliver services in a
way that is tailored to meet these people’s needs.

                                                
6 Circular SW 10/98: Community Care Needs of Frail Older People.
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4.18 The care manager can be a social worker, community nurse, occupational
therapist or other similar professional.  In integrated services, professionals lose their
label and assume a more corporate role.  The key qualities are their skill to judge the
person’s and any carer’s needs, the knowledge and skill to secure and co-ordinate
the full range of services, the skill to assess and manage inter-personal relationships
between the person cared for and the carer; and the ability to manage a devolved
budget. Research shows that better results emerge where care managers have
devolved budgets - ultimately to individual professionals - and access to a wide
range of resources from different services.  Care managers need that flexibility if
they are to respond to individual circumstances.  Concerns about resource
management and control of devolved budgets need to be addressed through
systems development and training, rather than inhibiting the scope of care
managers.

4.19 Local authorities and the health service must provide the organisational
framework to support effective care management.  We expect care managers to
work in a climate of multi-disciplinary, multi-agency teams with joint resources,
shared objectives and agreed priorities.  Care management also needs to be more
user-led; greater use of direct payments could, for example, be one of the results.

4.20 As a consequence of these changes, we envisage individual care managers
being responsible for the long-term support of up to 40-45 people at any one time.
Broadly speaking, this model of intensive care management parallels that developed
in Kent7, which has been evaluated extensively and proven to be successful.

4.21 Some people attending the seminars were concerned that the emphasis on
care at home could result in very expensive care packages for older people, and
suggested that there should be some form of cost limit.  That is clearly not within our
remit.  But it is a matter for individual authorities to consider.

4.22 To redefine and reinvigorate care management, staff from different agencies
will need training.  We propose a new initiative to strengthen and develop the skills
and knowledge of care managers - on a joint basis.  It would be aimed at
post-qualifying level, but the underlying concept also needs to be part of qualifying
training across the respective professional groups.  The outcome would be that only
suitably qualified persons would act as intensive care managers.

4.23 We therefore recommend:

The Scottish Executive should redefine care management as ‘Intensive
Care Management’ which will be for people with complex or frequently
changing needs.

Care managers should be trained in ‘Intensive Care Management’
throughout 2001-2002.  Only those who had undertaken such training
should carry out ‘Intensive Care Management’.

Information Sharing

                                                
7 PSSRU (1992) Care in the Community: Challenge and Demonstration.
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4.24 We want to see our thinking on the joint management of services, more joined
up assessments, etc. underpinned by a culture of information sharing which, in turn,
seizes the opportunities for information systems integration.  But we also need to
reassure service users that personal information will be treated sensitively and
stored securely in accordance with the law.

4.25 To support person-centred services, we need person-centred information
systems.  They need to extend beyond the starting point of sharing information
between mainly statutory agencies in social care and health, to include housing,
education, the voluntary sector and the Benefits Agency.  That is the intention of e-
government generally.

4.26 These issues are heavily influenced at the moment by action nationally.
Firstly, the NHS Programme Information Management & Technology Board will take
the lead in developing a strategic overview on how modern technologies can support
community care services.  It will report by October 2001.

4.27 Secondly, the Confidentiality and Security Advisory Group for Scotland
(CSAGS) will take the lead in specifying the principles for information sharing to be
incorporated in agencies’ local protocols, to meet the requirements of the Data
Protection Act (1998).  It will report by April 2001.

4.28 Thirdly, the Social Work Information Review Group (SWIRG) will take the lead
in identifying the information needs for community care, and its exchange.  It expects
to report by mid-2002.

4.29 In its short life, the Joint Future Group has been successful in ensuring that
the separate health and social work information developments under the Programme
Board and SWIRG respectively now cut across the wider community care
information spectrum and take account of e-government’s focus on the citizen, not
agencies.

4.30 At a local level, while the developments above will bring their influence to bear
in due course, enabling the transfer of information about a user by obtaining their
consent must be an integral part of the assessment tool described earlier in this
Chapter.  This approach can indeed be implemented now, through specific
agreement with the user.

Personal Record of Care (East Ayrshire)

To address apparent overlaps in the care of people with complex needs, a multi-
disciplinary group developed a protocol to clarify agency/professional roles.  As a
result, multi-disciplinary care planning was consolidated in the user’s personal record
of care.  The record is held in the user’s home, as a communication tool for
professionals, and clients and their carers.  The record is therefore the common
bond and commonly owned.  The arrangement is supported by joint training and
clear guidance on when and how to use the record.
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4.31 We therefore recommend:

The Scottish Executive should, by 2002, offer a strategic lead on the
development of community care information, information sharing and
systems integration.

Locally, the arrangements for single, shared assessments should
include specific proposals for the necessary sharing of information
between agencies, by obtaining explicit client approval.

Equipment and Adaptation Services

4.32 Equipment and adaptation services can make a very positive impact if they
are organised and managed effectively.  Demand in this area represents 25-45% of
all referrals to social work departments, and adaptations are also a significant part of
the work of housing agencies.  We benefited from a detailed analysis of the
problems facing equipment and adaptation services and their users.  Our generic
recommendation below is underpinned by a series of specific measures to achieve
the desired outcomes.  Our starting point was obviously joint working but our interest
spread to related issues such as the role of occupational therapists who currently
carry out most of the work in this area.

4.33 We recommend:

To modernise and improve equipment and adaptation services, the
Scottish Executive should establish a strategic overview, and set out a
programme of change that will require agencies locally to integrate
equipment and adaptation services with the rest of community care
services, and put in place a number of specific measures that will result
in a better-focused and more effective service for the user.

Strategic Direction

4.34 To give equipment and adaptation services a much needed sense of direction
we believe it is necessary to set up a national Strategy Forum – not necessarily a
permanent feature – to be led by the Scottish Executive but with its membership
drawn from leading players and users.  It will review existing services and how they
interact, develop a programme for change that will identify minimum service
standards for information and self selection of equipment, and suggest research on
the effectiveness of equipment, adaptations and rehabilitation services.  The
Scottish Executive should set up a Strategy Forum by the end of January 2001.
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Informed Choices

4.35 One of the weaknesses in equipment and adaptations services is a lack of
good and accessible information for both potential service users and for
professionals.  We see this being addressed in 3 inter-related, ways:

• Firstly,  local agencies need to produce information for the public
on existing equipment and adaptation services, by June 2001.  This
can be in the form of booklets but could also use the opportunities afforded
by IT.

• Secondly, the Strategy Forum will produce guidelines on core
information requirements for service users and assessors, by
Autumn 2001.

• Thirdly, we need local advice and demonstration services to help
people make better choices by having a much better understanding of
what is available and being able to try out potential solutions.  A few
facilities already exist, usually in the form of Disabled Living Centres, but a
range of flexible and innovative services will be needed across Scotland.
They can be developed in tandem with IT solutions or existing facilities
such as one stop shops, healthy living centres, etc.  In rural areas they
may need to be mobile.  The Strategy Forum will provide a lead.  Local
agencies should put these services in place, in response to the
Forum’s guidance, across Scotland by April 2002.

Joint Equipment and Adaptation Services

4.36 Developing more joined up services will be helped considerably by our
recommendations in Chapter 5 on joint resourcing and joint service management.  A
joint approach will increase access across the often artificial boundaries between
equipment and adaptations funded and supplied by the NHS, local authorities (social
work or housing) or other agencies.  It should also improve the efficiency and cost
effectiveness of procurement, storage and distribution, and enable better access to
stock through IT networks and other systems.  Alongside these structural changes,
we need to encourage recycling of equipment no longer required.
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Recycling of Used Equipment (Lothian)

The joint store in Lothian in one year had 23,000 items with a value of £0.9m
returned for cleaning, refurbishment and ultimately re-issue.  In the same period
63,000 new items were issued at a value of £1.4m.

4.37 North Lanarkshire Council reviewed its adaptation services between social
work and housing in 1996.  Many authorities across Scotland have used the
resultant practice document.  East Ayrshire Council has taken this further and
developed a detailed service specification on work quality, timescales for completion
and providing information to users, all with built-in penalties for default.  These more
specific purchasing criteria resulted in twice as many adaptations for half the cost.
From a joint resourcing perspective, the housing department also transferred its
adaptation budget to the social work department.

4.38 Agencies should jointly resource and jointly manage equipment and
adaptation services, by April 2002, and should consider the benefits or
combined storage facilities as soon as possible thereafter.

4.39 We were impressed by the contribution of care and repair schemes to
sustaining people in their own homes, and welcome the commitment nationally to
establish care and repair schemes in all areas of Scotland.  But we also saw a need
for agencies to be better informed of the level of adapted properties in their area (on
which Scottish Homes issued guidance in 1999); for, in the light of initiatives on
common housing registers, a single point of access to housing services; and for
greater consistency in the allocation of tenancies.

Housing Registers: Disabled Person’s Housing Service

The Disabled Person’s Housing Service (DPHS) facilitates, through provision or
advice and information, the welfare of people with disabilities with housing needs.  Its
Disabled Persons’ Housing Register matches disabled people with suitable available
housing.

4.40 All local authorities should create, with their partners, (Scottish Homes,
registered social landlords and the private sector) registers of adapted
properties, by mid-2002.

4.41 The partner agencies (local authorities, Scottish Homes and registered
social landlords) should have one point of contact for applications and a more
joint approach to allocations through consistent and shared allocation
arrangements, by 2002.

Simple Solutions

4.42 We want to reduce inefficiencies and improve user choice by enabling users
to decide for themselves on ‘simple’ equipment and adaptations.  A number of
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studies show this is feasible and effective, if good information and advice is
available.  This is obviously related to our proposals in that field.

Self-selection: (Cornwall)

This study showed most people with modest needs – 80% of the total – were able to
identify needs for themselves.  They gained little from interventions of nurses,
occupational therapists or social workers.  Many required only minimal
services/interventions to continue living independently.  But rapid responses were
vital to sustain self-confidence and a sense of independence.  Effective outcomes
resulted from good advice combined with opportunities to try out equipment.

4.43 Unqualified staff already offer advice on “simple” solutions under the guidance
of qualified occupational therapists.  Other staff could do this if appropriately trained
in disability awareness, equipment and adaptation options, and sources of
information, advice and demonstration.

4.44 The Strategy Forum is to draw up guidance on self-selection arrangements,
and for training of staff, with the training itself co-ordinated by the proposed Centre
for Older People (Chapter 3).  Thereafter, local agencies should put in place, by
Autumn 2002 self-selection arrangements for “simple” solutions and training
of staff by 2002/03.
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Occupational Therapy Services

4.45 Proposals for joining up and improving equipment and adaptation services will
inevitably impact on the work of occupational therapists.  As demand for equipment
and adaptations grows they are often seen as rationers of a limited resource.  And
inflexible organisational boundaries can mean both hospital-based and local
authority occupational therapists being involved in one case.  There are also
questions about how the occupational therapy service should be organised, in the
context of more joined-up health and social care services, to maximise the use of
occupational therapy skills and enable other workers, qualified or otherwise, to play
their part in providing equipment and adaptation services.

Using Occupational Therapists More Effectively

4.46 We recognise the need to change the role of occupational therapists so that
they are not seen as the sole route to equipment and adaptations.  Rather they
should contribute to care solutions more generally by training and supporting others
in managing “simple” solutions, developing complex packages of equipment and
adaptations, and becoming more widely involved in intensive care management.
They should have a pivotal and equal role in joint, co-ordinated hospital discharge
arrangements; and be an integral part of intensive support services and multi-
disciplinary community-based rehabilitation services (as indicated in Chapter 3).

4.47 Studies in Nottingham (McCloughry & Murphy 1998) show that 12 out of a
sample of 21 people identified by social workers as requiring residential care were
able to remain at home following occupational therapy intervention.  And of 56
people receiving home care, half did not require the level of service being received
when assessed by an occupational therapist (McCloughry & Lowe, quoted by DOH
1999).
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Kensington, Chelsea & Westminster Commissioning Agency and Westminster
Social Services

Victoria Project: Community Occupational Therapy Rehabilitation Service

Grant from King’s Fund to explore how health and social care can be purchased
more effectively to meet older people’s needs.  Success based on combination of
occupational therapy care management alongside rehabilitation, that resulted in
significant reductions in care services.

Not all financial outcomes are available, especially on health care; but evidence
shows a positive impact on reducing admissions and dependency, and on more
appropriate use of health services.  92% of users showed significant functional
improvement and health gain.  Social care saved £65k through positive
rehabilitation, rather than reacting to circumstances, and £14k on equipment and
adaptations.

Organising Occupational Therapy Services

4.48 Current demarcations between ‘health’ and ‘social care’ occupational
therapists are not helpful.  There is a logical progression from accessing one
another’s services across organisational boundaries, to integrating certain services
or parts of them (for example hospital discharge teams), and potentially to full
service integration.

4.49 We recommend a staged approach.  Firstly maximising co-ordination in
community care services and then moving towards an integrated occupational
therapy service within the wider context of the agenda for joined up and
multidisciplinary health, housing and social care services.

4.50 Pointers to achieving these goals include commonality of boundaries, the right
mix of specialist and generic skills, addressing issues related to pay and conditions
and professional development and accountability, and consideration of the wider
change agenda in community care.
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4.51 We recommend:

To target occupational therapy services more effectively, agencies need
to modernise equipment and adaptation services, and to remove
duplication between hospital and community based occupational
therapy services wherever practical.  For community based care
services that reoganisation needs to begin as soon as possible,
followed by the rest of health and social care within the context of the
wider agenda for joined up health, housing and social care services.

Summary

4.52 This chapter sets out in some detail our proposals to improve joint working.
They apply to all care groups.  We have focused our attention on 3 important areas
where improvement is clearly possible.  The measures we propose are, as said
elsewhere, of proven standing and testimony to those who have already addressed
change.  There will be organisational benefits for health, social work and housing
services from more streamlined systems, more joint involvement and ownership of
systems and, in the case of equipment services, a much needed joint approach to
service organisation and delivery.  But the ultimate goal is the positive effect on
users of changes at the heart of community care.  They should notice a real
difference as a result of our proposals.  Putting them in place must be a priority.
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CHAPTER 5

NEW FINANCIAL, PLANNING AND SERVICE MANAGEMENT FRAMEWORKS

5.1 This chapter introduces structural changes to underpin the service and
operational recommendations in previous chapters on both rebalancing care for
older people and on joint working.  Some will apply nationally, some locally, and
some to both.  These planning, financial and service management frameworks all
have one thing in common: they will contribute in their own way to improving
outcomes for people who use services.

National and Local Financial and Planning Frameworks

5.2 As suggested in the Introduction and in Chapter 3, the financial and planning
systems for community care have not necessarily helped the balance of care.
Planning locally is increasingly joined up but resourcing less so; and nationally,
priorities may not be linked formally to the allocation of resources.  National and local
planning and financing must be more integrated.  The Strategic Issues Working
Group has been considering a number of options for changing the funding of local
government.  We wish to apply some of their thinking, but to a wider pool of
resources, across community care.  We advocate a new approach of a partnership
between the Scottish Executive and local agencies, focusing on all the new
resources for community care – both capital and revenue - across social work, the
NHS (including relevant acute services) and social housing; and deciding in
partnership what to target these resources on and what outcomes to expect.  That
approach will bring a much needed and clearer link between resources and priorities.

5.3 A further critical issue is to underpin the new arrangements with stability of
funding.  The Minister for Finance announced the introduction of 3 year budgeting in
his statement on 20 September 2000, starting in 2001.

National Programme Planning Group

5.4 We envisage this agenda being taken forwarded by a National Programme
Planning Group.  That group’s role is not to develop policy.  Rather, it will provide a
strong lead and set targets for implementation of priorities that will ensure
consistency and fairness across Scotland.  The group will consist of key
stakeholders including Ministers, elected and appointed members, senior managers
and professionals from local authority, social work and housing departments,
housing agencies and the NHS, and user representatives.  It should:

• set development priorities and targets for local partners.

• monitor and assess local partnership agreements, and measure performance
against such agreements.

• review financial arrangements at national and local level and ensure that they
support integrated management of resources between partners.  In particular, it
should identify the relevant revenue and capital funding streams for acute and
primary health care, residential and home based social care, and social housing;
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and advise on any reconfiguring to support the development of joint working and
the achievement of priority service developments in community care.

• In a less formal way, we think it should also advise the Scottish Executive on
ensuring that the legal and accountability arrangements for partners locally and
nationally do not impede flexible partnership working, and on the extent to which
national and local arrangements for performance measurement and management
reflect and promote joint working.  Lastly, it can disseminate good practice and
reflect it in the development priorities and targets set.

5.5 We are very conscious that one alternative to our preferred approach would
be more hypothecation of finance, and prescription of implementation mechanisms
nationally.  We clearly see that as second best.  But to ensure that the Programme
Planning Group can deliver, particularly on greater consistency across Scotland, it
should have a degree of authority.  It should, for example, be able to challenge local
partnership agreements, and examine and advise on improving the existing financial,
legal and performance frameworks for community care.  Its precise ways of working
can be developed more fully in the light of this report.

5.6 It may be asking too much to introduce these arrangements across the whole
of community care.  A staged approach seems appropriate.  Services for older
people take up the largest part of expenditure, offer considerable scope for changes
of direction and are currently a priority.  Early attention should therefore be directed
to this care group, with others building on that progress.

Local Partnership Working

5.7 Moving from the national to a local perspective, Modernising Community Care
proposed both more joint use of resources and more joint services locally.  In their
responses, agencies said they could do more within existing powers.  There has
been progress.  Most people will be aware of the “Care Together” initiative in Perth
and Kinross.  And Glasgow has introduced joint management and joint resourcing of
its learning disability services.  The models are similar, as described briefly later.

5.8 These initiatives are very significant, but somewhat isolated.  We know that
some agencies still have doubts – at the margin at least – about their ability legally to
have fully fledged pooled budgets.  We also acknowledge the practical issues that
creates.  But like many of those at the seminars, we do not wish these doubts to get
in the way of progress.  We believe that a new lead is required, not just on bringing
together agencies’ resources, but also on the management of services.

5.9 We are looking for an approach which reduces barriers, is practicable and
deliverable, and provides better results for users. We believe jointly resourced and
jointly managed community care services, either in the round or for each care group,
achieves that.  In future, that should be the norm.  These arrangements give
members the opportunity to take joint decisions on a bigger pool of resources, and
opportunities to break down negative cultures, for mutual learning and, most
importantly, to organise and deliver services in a more concerted way to the benefit
of the person using the service.
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5.10 To explain what we mean, joint resourcing is about the resources at agencies’
disposal – their staff, their buildings and their money, and how they use these
resources jointly.  As in other settings, we envisage relevant parts of health, social
care and housing forming the nucleus of the local joint resource.  The jointness is
mainly in the use of these resources.  As the models illustrate, decisions are taken
by a joint body/single manager as appropriate.  This approach is therefore not as
advanced as pooled budgeting, but is more practicable at this point in time.  And it is
deliverable reasonably quickly.  It is beginning to happen now.  Pooled budgeting, in
which resources are freely interchangeable in the pool and accountability joint may,
however, be the Executive’s longer-term aim.

5.11 Joint resourcing and joint management of services go together.  Joint
management brings health, social and housing services, as appropriate, under a
single manager – of either community care services in the round, or of individual
care groups.  The manager can come from either a health or social care background.
At the outset social and health care services, together with relevant elements of
housing, may be separate entities under a common manager, but over time we
expect progress towards joint services, facilitated in part by the growing use of joint
teams and generic workers.  As indicated earlier, there are existing models of joint
resourcing and joint service management.

Glasgow: Joint Learning Disability Service

The joint learning disability service operates under a joint sub-committee of the
Health Board, Council and NHS Trust, with member/officers drawn from each
agency.  The sub-committee has delegated authority to plan and manage services
and, in turn, delegates that to an executive group of senior officials.  They oversee a
joint general manager who has responsibility for joint commissioning and joint
management of learning disability services.  This is a single, joint commissioning
team which pools the collective resources and commissions all health and social
care from the one ‘pot’.  At the moment it does not include a housing component.

On service management, Glasgow is about to move to integrated area learning
disability teams with integrated single management, integrated care management,
shared assessments, shared resources, and shared premises.  Health staff will
remain employed by the NHS Trust and social care staff by the Council.  Individual
team managers – of whatever discipline - will remain employed by their present
employer but will have joint management responsibility for the whole team.  The
teams will have shared budgets.
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Perth and Kinross: Community Care Services

The Board, Trust and Council’s model for joint organisation and delivery of care
revolves around a “joint board” comprising members and officers of the 3 bodies.
The joint board will have delegated powers and resources, and will operate within
the current legal responsibilities of the respective organisations, but without the
administrative barriers.  The joint board will appoint a general manager, and has
operated in shadow form from 1 October 2000.  Staff will be officers of the joint
board but will retain their existing pay and conditions.

The joint board’s responsibilities will cover the resourcing and management of all
relevant social and health care services for adult community care clients.  That
includes the Trust’s secondary and intermediate care services but for the moment
that covers only community services in the Local Health Care Co-operative.  General
Medical Services are not at present included.

Local Partnership Agreements

5.12 To consolidate this joint approach, we believe local agencies should draw up
“local partnerships agreements”.  In due course, they will have regard to the lead and
targets given by the National Programme Planning Group.  The agreements will both
inform communities about proposed service developments and allow scrutiny by the
National Programme Planning Group.  It is important to stress again that we do not
see local partnership agreements as new policy statements, and thus a new layer of
planning.  Rather, they are action plans distilled from existing policy expressed in
community plans, community care plans, HIPs and TIPs and housing plans.  A local
partnership agreement should include:

• the joint development priorities and targets for a 3 year period, covering the key
community care client groups and carers, in the light of the lead from the National
Programme Planning Group;

• developments in joint service management and joint resourcing proposed to
support the stated development priorities and targets;

• the performance management framework to be used to monitor progress,
evaluate impact, and guide corrective action if necessary.  (This is likely to
include local performance indicators, timetabled targets, user and carer feedback,
service level pledges, etc.  It should also include proposals for assessing
outcomes.)

• the governance and accountability framework for the partnership agreement,
straddling a number of local agencies.  This could be a joint board, or joint
programme commitments, or joint management arrangements with clear
empowerment and reporting lines to parent agencies.  (We would not wish to be
prescriptive at the outset but the National Programme Planning Group will
analyse proposals and ensure that robust frameworks for governance and
accountability are in place.)
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5.13 We envisage partnership agreements being updated annually in the light of
performance, feedback and financial circumstances.  They should be part of existing
plans (eg community care, HIPs etc).

5.14 Local partnership agreements will therefore set out the arrangements for
setting up joint resourcing and joint management of services across the board.  But
in concert with our thinking elsewhere in the report, we believe it is important to
make an early start on services for older people, with full implementation from 2002.
Local partners who believe they can move faster on either older people or any of the
other groups are encouraged to do so.

5.15 To improve financial planning nationally and the financing and
management of services locally, we therefore recommend:

The Scottish Executive should set up a programme planning and
financial framework, beginning with services for older people in 2001.

Local authorities (that is social work and housing), health boards and
NHS trusts, and Scottish Homes should draw up local partnership
agreements, to include a clear programme for local joint resourcing and
joint management of community care services collectively or for each
care user group individually.

As a step towards that, and recognising current progress on the ground,
every area should introduce joint resourcing and joint management of
services for older people from April 2002, and in preparation for that
introduce shadow arrangements in the course of 2001-02.
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CHAPTER 6

HUMAN RESOURCES ISSUES

6.1 We have identified a mix of organisational, structural and practical measures
to rebalance care and to improve joint working.  But we acknowledge that people,
not just structures, create and support change.  We need to help staff across
agencies overcome barriers to change.  We commissioned a helpful presentation
from Human Resources/Personnel Managers from local authority and health
settings.

6.2 As services move closer to the user and at the same time social care and
health services become more joined up, added importance attaches to breaking
down traditional cultures, the more rigid employment practices, differing terms and
conditions, etc. in both health and social care.  This calls for strong leadership locally
and greater emphasis on joint training and development, within a partnership
framework which gives staff appropriate security through involvement and support,
and at the same time enables them to address change positively.  We recognise that
a more structured approach to human resources issues generally will pay dividends
in terms of improved joint working, determining joint visions and reducing divisions
between staff groups and between their employers.

6.3 The presentation identified, amongst other things, a number of
recommendations which could form the agenda for a national network group on
human resource issues across the community care spectrum, as follows:

• joint service provision requires to be more systematically supported by
organisational development programmes, which help form strategic alliances and
partnerships;

• the competencies required for leaders in the NHS and local authorities require to
be integrated, based on personal development planning;

• a more structured approach to secondments of senior staff between health and
social work would increase understanding of differing cultures and working
arrangements;

• discussion with education providers is needed to ensure that professional training
reflects the need for joint provision of services centred around individuals and
based on effective teamworking;

• joint training requires a systematic approach and commitment at a strategic level
to support joint community care plans;

• a staffing framework should be agreed by the NHS, local authorities, the trade
unions, and the voluntary and private sectors ;

• opportunities should be sought to achieve where possible alignment of the
varying terms and conditions and pension arrangements;
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• regulatory bodies need to be sufficiently flexible to accept dual registration or to
accept transfer between regulatory bodies, and recognise the continuing
professional development requirements of other bodies.

6.4 We endorsed these vital issues but recognised that addressing them was both
outside our direct remit and our tight timetable.  We resolved therefore to refer them
to the NHS Human Resources Directorate in the Health Department.  It, in turn, is
setting up a network group, comprising a wide range of trade union, professional and
management interests across health and social care to take forward these issues,
within the wider modernisation/partnership agenda more generally.

6.5 Our recommendations throughout our report hinge on the quality, training and
flexibility of, particularly, front line staff.  Selecting, training and retaining staff to
deliver the desired outcomes in a changing environment will undoubtedly be one of
the challenges for the future.  Joint training - of managers, professionals and front
line unqualified staff - has to be a prerequisite.

6.6 Although we did not make a formal recommendation on human resources
issues, that does not diminish the importance we attach to them.  As this chapter
makes clear, human resources will be central to the progressive development of
community care.  People’s ability to move from one employment field to another,
across agencies and across sectors, and to have joint training with colleagues are
important examples of our vision for the future.  But a more systematic and holistic
approach to the range of human resources issues is required to achieve that.
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CHAPTER 7

CHARGING FOR HOME CARE SERVICES

7.1 We were invited to offer advice on charging for home care services.  Local
authorities have considerable discretion on what charges, if any, they make and on
how they set these charges.

7.2 The task had two elements.  The first was to consider steps to reduce the
inconsistency in charging for home care services between areas of Scotland.  Our
proposals are set out below in paragraphs 7.3 to 7.5.  The second was to consider
any new policy on charging in the light of, amongst other things, the Royal
Commission on Long Term Care’s8 recommendations on free personal care.  While
recognising the principles which underpinned the Royal Commission’s
recommendations, we preferred approaches to charging that not only helped older
people financially, but also supported community care more directly.  Our proposals
are set out below from paragraph 7.6 onwards.

Improving Consistency

7.3 Charging for services is an integral part of the funding of social care.  Practice
has evolved often as a consequence of financial pressures.  As a result, the levels of
charge and charge construction vary considerably from authority to authority.
Greater consistency is clearly required.  The Convention of Scottish Local Authorities
(COSLA) has been looking at this since before the JFG was set up.  We support
their initiative.

7.4 We recommend therefore:

COSLA should develop guidance on charging policies to reduce the
inconsistencies in home care charging.

7.5 COSLA is now consulting on a number of approaches authorities might adopt
to improve consistency.  These include setting common income thresholds above
which charges would apply; an agreed minimum for the treatment of capital, with no
maximum; housing, mortgage and council tax payments to be disregarded; and a
standard disregard for dependent children.  The objective is that local authorities
should take a more strategic view of charging policy and its relationship to overall
plans and objectives.  The desired effect is greater consistency in charge
construction, and users of services being left with sufficient money to have a
reasonable quality of life.  The role of benefits is obviously pivotal.  COSLA’s
proposals include a benefits check as part of any proposal to charge and, secondly,
that an individual’s resources left after any charge should exceed the level of Income
Support and any premiums.

Charging Policy

                                                
8 Royal Commission on Long Term Care (1999) With Respects to Old Age
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7.6 Our starting point was to consider whether home care services should be
provided free of charge.  We concluded that providing free home care services as a
whole would be unaffordable, would give rise to inconsistencies with the benefits
system and would do nothing to develop better community care services.  We
explored a number of options and focused on two:

• free home care for older people for up to the first 4 weeks after hospitalisation;
and

• free personal care for those older people receiving most care, who might
otherwise be in residential, nursing home or hospital care.  (For reference
purposes, this group of people are described as requiring “extended home care”).

Up to 4 Weeks Post Hospital Care for Older People

7.7 Our proposals aim to facilitate an individual’s discharge/ resettlement and to
benefit them financially, for a limited period.  They also support both rehabilitation
and the initiatives to speed up discharge.  We want older people to receive care at a
critical time, possibly more intensively than needed for the longer term, and get back
on their feet without worrying about the cost of their care.

7.8 For these purposes we define older people, as men over 65 and women over
60.  The extension would follow discharge from in-patient acute hospital care.  It
should be limited to a maximum of 4  weeks in each case.  For these purposes home
care means personal care or other social work services, including equipment,
provided in the home within the maximum 4 week period.

7.9 Local authorities will therefore have to decide, just as they do at present, how
long a person needs support following discharge.  Four weeks is not a norm.  It is a
maximum, only for charging.  We recognise some people will not need 4 weeks, but
others may need more.  The limit will cover the vast majority of cases.  Setting a time
limit gives a clear message about duration, and reduces incentives to prolong the
initial level of care unnecessarily.

7.10 We also considered - but rejected on practical grounds - offering relief from
charges to stop people going into hospital in the first place.  It has been suggested
that under our proposals professionals and users could collude to engineer a stay in
hospital so as to secure free post hospital care.  But we do not believe that is
realistic.

7.11 Some councils already operate “home from hospital” schemes.  Some charge,
some do not.  Our proposals would mean that all older people would get a free
service for up to 4  weeks.

7.12 We recommend therefore:

free home care for older people for up to 4 weeks after leaving hospital.

Extended Home Care



43
.

7.13 We recognise that a small number of home care users receive very high
levels of home care, usually provided by both health and social care services to
sustain them at home.  Without that level of help, these people would almost
certainly be in residential, nursing home or even hospital care.  This is therefore
effective community care.

7.14 Charging for these services is a recognised part of the financing of local
authority services.  Moreover, the benefit system provides resources, with a
dependency differential, to help individuals meet the added cost of frailty or disability,
including paying for care.

7.15 We believe that people who need substantial levels of care should not have to
pay a premium, just because they are more infirm than others.  In hospital, they
would not pay at all, and in residential or nursing home care their care costs would
be met wholly by the state if they had limited resources; partly by the state if they
had modest resources; and if they were better off they would have to pay the whole
cost themselves.  Because of local authorities’ discretion, people paying for home
care are currently treated differently from area to area, though only a few pay the full
costs.  Nevertheless this can, depending on the levels of local disregards, make care
at home financially unattractive.

7.16 We are told that charging for social care can be an impediment to developing
joint packages of care, especially where agencies are working towards or already
have generic workers or other blurring of professional roles.  We would want
charging to support joint working wherever possible.

7.17 Our approach aims to support joint working, and the home care policy
generally.  It also recognises the contribution which benefits can make to an
individual’s ability to pay for care.  Moreover we believe that people who use
services will understand that getting greater levels of care should not necessarily
result in a greater charge.

7.18 We propose to provide relief for the additional cost of care of those people
who receive ‘extended home care’.  ‘Extended home care’ means a range of specific
tasks to be defined, provided by both health and social care staff.  The crux,
however, is their intensity.  To secure relief from the charge would require at least
4 such interventions a day.  To maintain a link with the benefits system, the person
would, however, continue to pay for ‘ordinary’ home care or other services.  How to
measure both ‘extended home care’ and ‘ordinary’ services will be discussed with
COSLA.

7.19 We recommend therefore:

Free home care for older people receiving “extended home care”,
(though they would still pay for ‘ordinary’ services).



44
.

CHAPTER 8

GOOD PRACTICE

8.1 Our task is to set a new direction for identifying and sharing good practice.  As
this report makes clear, much of our work is founded in good or innovative practice.
We were struck both by the number of good practice examples in Scotland and the
growing number of “players” in the development and dissemination of good practice.

8.2 We attribute that increasing interest to a combination of factors: the
Government’s greater emphasis on service quality, Best Value, organisational
learning and standard setting, as well as broader social trends such as life-long
learning, advances in information technology and the growing involvement of service
users and their carers.

8.3 In considering options for the collection and dissemination of good practice,
we want to minimise ‘re-inventing the wheel’ locally, with all the effort and wasted
opportunity that can generate.

The Current Picture

8.4 Our analysis of the current arrangements for sharing good practice identified
3 broad categories of activity.  The first comprises organisations whose role is to
drive, gather, evaluate and disseminate good practice as a core function.  In
Scotland, this includes the Nuffield Community Care Database, the Designed
Healthcare Initiative, the COSLA Website to showcase good practice (under
development) and the Scottish Inter Collegiate Guidelines Network (SIGN).  Bodies
in England include the Idea and Development Agency, Evidence Base 2000 and the
NHS Learning Network (to be subsumed into a Modernisation Agency).  In addition
to their common focus, this group of bodies is distinctive because of the interactive
methods used to share good practice, such as networking and interactive databases.

8.5 The second category focuses on those organisations associated with the
development, dissemination and monitoring of standards.  They identify good
practice as a by-product of standard setting, review or inspection.  Examples in
Scotland include the Clinical Standards Board, Scottish Homes, Best Value Groups,
Audit Scotland, Social Work Services Inspectorate, the Scottish Health Advisory
Service and the forthcoming Commission for the Regulation of Care.

8.6 The third category is characterised by more focused activity such as centres
of expertise, professional bodies/development units and those engaged in academic
activity or consultancy.  The Scottish Development Centre for Mental Health and the
Scottish Dementia Services Development Centre are centres of expertise driving
change in a specific client group.  And professional bodies such as the Royal
College of Nursing, the British Association of Social Workers, the College of
Occupational Therapy, and the Chartered Institute of Housing all engage with their
membership on issues of professional good practice.  Academic activity and
research is sponsored in part by the statutory sector and includes the Nuffield
Centres, the NHS Research and Development Fund and the work of the Scottish
Executive Central Research Unit.
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8.7 We concluded that the links within and between these categories of
organisation are incomplete.  As a result good practice is not spread on the widest
possible basis.  The existing knowledge base is not being maximised.  We want to
develop a culture of inter agency knowledge management and learning.  We also
considered recent research by the Office for Public Management9 into the
dissemination and uptake of good practice. A variety of approaches will be
necessary to achieve our aim, to cover different types of knowledge, the range of
bodies and the geography of Scotland.  We need to harness information technology,
but recognise that while technology makes sharing more practicable, it does not of
itself make it happen.

The Way Ahead

8.8 As a result of our analysis we recognised the need to:

• encourage those who develop good practice to disseminate it more widely;

• encourage more face to face exchange of more complex good practice through
multi-agency networking;

• linking as many as possible of the bodies to maximise the information available
and the number of recipients in community care; and

• make better use of information technology, particularly the use of interactive
databases.

8.9 We looked at 2 approaches.  The first would involve central co-ordination of
good practice activity under the auspices of a Scottish centre, linked to the range of
bodies above and with a specific role to lead and develop good practice in Scotland.
The second would encourage the linking of current bodies into a network without
disturbing their separate identities, using the advances of information technology.
This will bring greater cohesion and maximise the considerable public resource
already invested in many of their activities.  We concluded that greater benefit would
lie in linking existing players to achieve better co-ordinated activity and to develop
effective systems to co-ordinate and disseminate their outputs.

8.10 Improving good practice is a longer term objective.  But work to set in train the
desired outcomes needs to begin shortly.

8.11 We therefore recommend that:

The Scottish Executive should, by mid 2001-02, identify measures to
improve the collection and dissemination of good practice by linking
together the bodies in the field in a more cohesive structure, using the
benefits of networking and information technology.

                                                
9 The Office of Public Management (2000): The Effectiveness of Different Mechanisms for Spreading Best
Practice.
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CHAPTER 9

IMPLEMENTATION

9.1 The Group reports formally to Susan Deacon, Minister for Health and
Community Care.  It will be for Ministers to decide to accept the report, in whole or
part.  We envisage, however, a short period of consultation with interested parties.
This would include referral to the Health and Community Care Committee which is
nearing the end of its Community Care Inquiry.

9.2 In proposing change, we have not had to be radical.  Much of what we
recommend is already there, in part at least.  Our proposals will, however, build key
measures into the fabric of community care, across the board.

9.3 The changes we recommend should not be optional.  We believe that
agencies, their management, professionals, and indeed users and carers all realise
that implementing these changes, quickly, is essential if community care in Scotland
is to be more effective.  Ministers will decide how to do that.

9.4 We recognise in our recommendations the need for closer links between
resources - especially new resources made available nationally - and delivery of
outcomes against them.  Possibilities to achieve that might include:

• working under the financial proposals set out in Chapter 5, if they are introduced
quickly;

• agencies submitting joint proposals to achieve our goals against new resources.
This might be termed a change fund approach; and

• directing agencies.

9.5 The consultation seminars suggested a willingness on the part of agencies to
implement our proposals.  A number did however express concern that a
directive/prescriptive approach might not sit well with the partnership approach being
advocated in at least some of our recommendations. The Executive’s statement on
older people proposed discussions with the Convention of Scottish Local Authorities
on how to achieve the desired outcomes, and we welcome that.

9.6 We have produced a strong set of recommendations at a time when a new
lead is required.  This is a great opportunity for Ministers, for all the agencies
involved in community care and their staff to accept and run with the challenge we
present.  We believe there is a strong will to do that.  It is now down to all concerned
to make that happen.  We look forward to our recommendations being acted upon,
both locally and nationally, in a sense of partnership.

Resources

9.7 We recognise that some of our recommendations will have resource
implications.  On the other hand, some will result in better use of existing resources
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and better service outcomes.  Agencies need to look very carefully at the way they
resource existing services and systems, and identify the scope for their better use.

Conclusion

9.8 This is the beginning, not the end.  Individual agencies have very different
starting points, but we hope our recommendations will bring to the vast majority of
people using community care services better quality services, better systems and as
a result better outcomes available more consistently across Scotland. We expect the
Scottish Executive to look for demonstrable progress by agencies on delivering our
recommend-ations.
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APPENDIX 1

HOW WE WENT ABOUT OUR WORK

1. Susan Deacon, the Minister for Health and Community Care, announced the
setting up of the Group at the end of December 1999.  We met first in February, and
then on 5 subsequent occasions.

2. We drew on the knowledge and understanding of individuals within the Group
and on advice from officials in the Scottish Executive.  We also received
presentations from the then Invest to Save Project Team in Perth and Kinross, now
known as ‘Care Together’; Directors of Human Resources and Personnel in local
authorities and the NHS; and the Nuffield Centre for Community Care Studies on its
good practice study.  We are grateful for the quality and concise nature of these
presentations.

3. Towards the end of September we held 4 regional consultation seminars to
bring the general thrust of our proposals to the attention of leaders of councils, health
boards and NHS trusts, their senior management, and representatives of providers
and users and carers.  These seminars endorsed our general direction of travel; but
we received many requests for additional information or clarification, which we hope
this report now provides.



49
.

APPENDIX 2
JOINT FUTURE GROUP

REMIT

1. The main aim of the Group is to find ways to improve joint working in order to
deliver modern and effective person-centred services.

2. Its primary task is to agree a list of joint measures which all local authorities,
health boards and trusts should have in place to deliver effective services, and to set
deadlines by which this must be done.  It will also act as a Steering Group for a short
series of regional seminars to take forward the themes from the 5 November 1999
seminar at a more local level.

3. The Group will advise on:

- the balance between residential and home based care; having regard
to the opportunities for flexible home care services, smart technology
etc;

- options for dealing with charging for personal care delivered at home
(including the relevance of the Royal Commission’s recommendations);

- how to identify and share good practice.

4. Within these broad parameters, the Group will have extensive scope.  Its aim
is to produce sound practical proposals which can make a real difference, some
hopefully with early effect.  It must, however, have regard to costs of and speed of
implementation, and recognise that some proposals could ultimately require
legislation.

5. The Group should report formally on the balance of care and charging issues
by the end of June, and on the other matters by the end of September.  It may,
however, announce milestones as its work progresses.

6. In managing its business, the Group may co-opt or invite others to participate
in meetings; can commission work; and would want particularly to recognise the
interface with users and carers, housing, and the voluntary and private sectors.
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APPENDIX 3

JOINT FUTURE GROUP: MEMBERSHIP

Iain Gray, Deputy Minister for Community Care (Chair)

Oonagh Aitken, Chief Executive, COSLA
Tim Davison, Chief Executive, Greater Glasgow Primary Care NHS Trust
Colin Mair, Scottish Local Authority Management Centre
Councillor Rita Miller, South Ayrshire Council
Dr Linda Pollock, Director of Nursing, Lothian Primary Care NHS Trust
Jacquie Roberts, Director of Social Work, Dundee City Council (as from 2 June)
Heather Sheerin, Chairman, Highland Primary Care Trust
Margaret Wells, Director of Housing & Social Work, Aberdeenshire Council
Jenny McNeill, Scottish Executive, Joint Future Unit (Secretary)

Scottish Executive Officials in Attendance

Rosemary Bland, Community Care Team, Social Work Services Inspectorate (to
28 August)
Stephen Gallagher, Joint Future Unit
Liz Lewis, Community Care Division (to 28 August)
David Meikle, Joint Future Unit
Gill Ottley, Assistant Chief Inspector, Community Care Team, Social Work Services
Inspectorate (to 28 August)
Susan Scott, Community Care Team, Social Work Services Inspectorate
David Pia, Assistant Chief Inspector, Social Work Services Inspectorate (as from
2 October)
Thea Teale, Community Care Division (as from 28 August)
Dr Kevin Woods, NHS Management Executive (to 26 June)
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Health and Community Care Committee

12 December 2000

Petitions

Background

1. The petitions shown in Annexe A have been circulated to members for comment.
Petition cover sheets only are attached to this report as members have already
received all relevant papers.  Should you require background papers to any of the
petitions, please request them.  We have received responses to our enquiries
over some petitions and these are attached.

2. The current position regarding petitions which have been considered by
Committee are attached at Annexe B.

Recommendations

3. Where no comments have been received from members it is recommended that
that the petitions be noted and that no further action be taken in relation to
petitions.

4. The Committee’s views are sought on the petitions that have received comments.

5. The Committee is asked to note the current position regarding petitions shown in
Annexe B.

Jennifer Smart
Clerk

Agenda item 8

Health & Community Care
Committee

12 December 2000
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ANNEXE A
Health and Community Care Committee

NEW PETITIONS

Number Petitioner Petition Comments
received

Recommendation

PE247 Epilepsy
Association of
Scotland

Calling for the Scottish Parliament to ensure there are
co-ordinated health and social services that will
benefit the 30,000 people in Scotland with epilepsy.

Propose await audit
but ask SPICe to
gather information
then Review.
(RS)

PE223 Mr and Mrs A
McQuire

Calling for the Scottish Parliament to ensure that
Multiple Sclerosis sufferers in Lothian are not denied
the opportunity to be prescribed Beta Interferon.

No action (RS)

PE03 Oilseed Rape
Crushing

Calling for the Scottish Parliament to take action on
Oilseed Rape Crushing.
Note: Transport and Environment Committee lead;
comments sought from H&CCC.  It has recently come
to light that the factory which is the subject of this
petition is closed.  however, the Committee may wish
to consider the issue in principal.

No action (RS)

PE148 Mr William Brian
Anderson

Calling for the Scottish Parliament to investigate
various issues relating to specialist referral and
diagnosis of exposure to organophosphate chemicals

If being reviewed in
Westminster, no
action for
committee. (RS)
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Annex B Ongoing Petitions

Number Petitioner Petition

PE 192 Mr Alex Doherty Calling for the Scottish Parliament to order the Mental
Welfare Commission to a) regard all of their records
as Health Records and b) to comply with the Act by
allowing access to those who the act defines as being
eligible for access

Clarification sought from the
Executive. (26 Sept). Mental Welfare
Commission response is attached.

PE 214 Mrs Anne Dundas
on behalf of various
patients, friends and
relatives of the
Scottish Cardiac
Transplant Unit

Calling for the Scottish Parliament to investigate the
current recruitment crisis in the Cardiac Transplant
Unit at Glasgow Royal Infirmary and establish what
action will be taken to re-establish the cardiac
transplant service as soon as possible.

Executive responded 27 Nov
informing the committee of plans to
resume transplants as soon as
feasible – estimated to be spring
2001. (Petitioner informed)

PE 125,
149, 159,
168, 169,
174, 210

Unison (2), Royal
College of Nursing,
AEEU, CSP, the
Society of
Radiographers and
the Dunfermline
Press Group

The seven petitions call for the Scottish Parliament to
investigate the justification for introducing car parking
charges at various hospitals.

Clarification was sought by the
Executive.  Executive responded that
it is unaware of any breach of policy.
(Petitioners informed and copied the
Executive’s response).

PE 45
and PE
185

West of Scotland
Group of the
Haemophilia Society
and Thomas
McKissock

Haemophilia and Hepatitis C Report published by Executive on 22
October 2000 and considered by the
Committee on 25 October.
MSm: suggest call Haemophilia
Society to give evidence.  (Also see
under Contacts Report).
SPICe note attached.

PE 145 Mr Bill Welsh Vaccinations/Autistic Spectrum Disorder Mary Scanlon appointed reporter at
21st meeting
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PE 123 Warm Homes
Campaign

Fuel poverty Malcolm Chisholm has handed over
his incomplete report.  Suggested
action: The Committee to appoint a
reporter to complete.

PE 217 Glenorchy and
Innishail Community
Council

Calling for the Scottish Parliament to take account of
the workload and general circumstances of a single
General Practitioner in the Parish of Glenorchy and
Innishail and appoint an additional part-time partner.

Margaret Jamieson appointed
reporter at meeting on 20 September.
Scottish Medical Practices Committee
(4 Aug) stated that procedures were
followed.
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MENTAL WELFARE COMMISSION FOR SCOTLAND

Chairman: Ian J Miller OBE
Director:   Dr J A T Dyer MB ChB
FRCPsych

Ms Jennifer Smart
Clerk to the Health and Community
Care Committee
Scottish Parliament
George IV Bridge
EDINBURGH EH99 1FP

K Floor
Argyle House
3 Lady Lawson Street
EDINBURGH EH3 9SH

Tel  :    0131 222 6111
Direct:  0131 222 6166
Fax :    0131 222 6112/3
E-mail: JDyer@mwcscot.org.uk

Your ref:
Our ref:  JD/ES
Please quote when
replying

Enquiries to: Dr Dyer

Date:  6 December 2000

Dear Ms Smart

RE:  PUBLIC PETITION PE 192

Thank you for your letter of 26 September 2000 seeking information in relation to the
Petition presented to the Scottish Parliament by Alex Doherty.

When the Access to Health Records Act came into effect the Commission took legal
advice as to whether all or part of its records constituted health records under that
Act.  Section 1 of the Act defines a health record as a record which consists of
information relating to the physical or mental health of an individual who can be
identified from that information or from that and other information in the possession
of the holder of the record and has been made by or on behalf of a health
professional in connection with the care of that individual.  Section 2 of the Act then
does on to define which professionals are regarded as “health professionals”.  As a
result of the legal advice obtained we published the following information in our
Annual Report for 1991 -

“The Access to Health Records Act 1990 came into effect on 1 November 1991.  The
Commission considers that reports on patients prepared by Medical Commissioners
and Medical Officers constitute health records under this Act.  This means that
patients and other people authorised under the Act can apply in writing to the
Commission to have access to such records made on or after 1 November 1991.
This does not apply to records stored on computer to which there is already a right of
access under the Data Protection Act 1984.  There are exemptions to the information
which must be provided to applicants and strict controls on who may apply, other
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than the patient.  Further information about this can be obtained on request to the
Commission”.

The relevant reports prepared by Medical Commissioners and Medical Officers were
almost exclusively reports related to requests for review of detention.  The
Commission’s records contained other documents written by administrative staff and
other professionals such as Social Work Commissioners and Social Work Officers
which would fall outwith the Access to Health Records Act 1990.

I should point out that the Access to Health Records Act 1990 no longer applies to
living patients having been replaced in this regard by the Data Protection Act 1998.
This contains extensive provisions for access to manual and electronic health
records and the Commission is content with that situation.  The Access to Health
Records Act 1990 continues to apply to deceased patients, however, and this is
relevant in the case of Mr Alex Doherty who is concerned about an Inquiry carried
out by the Commission in 1993 into the care and treatment of his brother, Joseph
Doherty, who committed suicide in 1992.

The Commission carried out its Inquiry following a complaint by Alex Doherty’s legal
representative and the Inquiry was conducted under Section 3(2)(a) of the Mental
Health (Scotland) Act 1984 which requires the Mental Welfare Commission “to make
enquiry into any case where it appears to them that there may be ……deficiency in
care or treatment….”  Section 3(2)(f) of the same Act then requires the Commission
to bring to the attention of Scottish Ministers, a health board, a local authority or any
other body any matter concerning the welfare of any persons who are suffering from
mental disorder which the Commission considers ought to be brought to his or their
attention.

At the time of the Inquiry into Mr Doherty’s death the Commission interpreted this
requirement literally and reported only to official bodies such as the health board and
not to complainants.   Those giving evidence to our Inquiries gave evidence on that
basis.  In line with the changing public climate towards greater openness etc the
Commission changed its policy in 1993 and now gives a report to complainants as
well as those complained against.  Those giving evidence are made aware of this in
advance.  The Commission could not, however, change the rules of its Inquiry during
the course of the Inquiry.  The Scottish Executive has generally supported the
Commission in its move towards greater openness in reporting the results of its
Inquiries, though both the Commission and the Executive recognise the difficulties in
relation to patient confidentiality.  In the Commission’s view for example
Alex Doherty would not be entitled to a lot of clinical information about his brother
which was not relevant to his death by suicide.

It may be helpful to point out that the Mental Health (Scotland) Act 1984 is currently
being reviewed by the Committee under the Chairmanship of the Rt Hon Bruce
Millan.  (I should perhaps declare that I am a member of that Committee).  One
aspect of the remit for that Committee is to consider the functions and duties of the
Mental Welfare Commission.
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It may also be helpful to point out that in March of this year the Commission
responded to the Executive’s Freedom of Information discussion paper.  Our
response was in the following terms -

“We are sympathetic to the encouragement towards openness in the affairs of public
authorities.  Our own work often involves difficult decisions balancing on the one
hand rights to confidentiality and on the other public interest in disclosing
information.   However, this conflict normally arises in relation to personal information
which is beyond the scope of the current discussion paper.

We do, however, sometimes have debate over information given to us in confidence
by hospital staff, local authority staff, etc.  We welcome the proposals in the paper
which are designed to add greater clarity to the situation.  I might also say that the
Mental Welfare Commission is accustomed to publishing background information,
giving statistics on our activities and reasons for our policy decisions.  We are
required to produce an Annual Report which is laid before Parliament.  We would
not, therefore, anticipate difficulty in meeting which is suggested in the discussion
paper”.

In brief what constitutes health records is defined in the Access to Health Records
Act 1990 and the Data Protection Act 1998.  The Commission naturally seeks to
comply with these provisions.  Mr Doherty has a right to challenge in the Sheriff
Court our view that our Inquiry
into his brother’s death is not covered by the Access to Health Records Act 1990.
Please let me know if you require any further information.

Yours sincerely

DR J A T DYER
Director
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Health Department

Joanna Hardy
Assistant Clerk
Health & Community Care Committee
The Scottish Parliament
EDINBURGH
EH99 1SP

St Andrew’s House
Regent Road
Edinburgh EH1 3DG

Telephone: 0131-244 5086
Fax: 0131-244 5076
Ian.Turner@scotland.gsi.gov.uk
http://www.scotland.gov.uk

27 November 2000

_____

Dear Ms Hardy

PE 214:  FRIENDS OF CARDIAC TRANSPLANT UNIT

Thank you for your letter of 26 September about this petition, which relates to the
Scottish Cardiac Transplant Unit and was submitted on 24 May by patients, both pre-
and post-transplant, who are concerned about the future of the Unit.

The Petition was submitted shortly after it had been confirmed that the surgeon who
had been primarily responsible for undertaking heart transplant operations at the Unit
had resigned.  There was still considerable uncertainty at that point about the
consequences for the Unit, and that is reflected in the terms of the Petition.

The Petition itself was presented to the Parliament on the day that it held a full-scale
debate on the Unit, on 24 May.  The focus then was still on the reasons which had
led to Mr Naik’s resignation.  As the Health Minister said in that debate, the
fundamental problem was the extreme shortage of cardiac transplant surgeons.
That was the main reason the Trust spent more than 18 months unsuccessfully
trying to find someone to assist Mr Naik.  The Minister also indicated that the basic
problem was compounded, not by the first time in the history of the NHS, by a
combination of personalities, management issues and medical politics.

Since then, a great deal has happened.  The Minister has met representatives of the
petitioners for a full discussion of their concerns about the situation at the Unit in the
past, and its future prospects.  She has visited the Unit to meet the staff who provide
the service.  She has encouraged the Trust to keep the patients and their relatives
informed of developments, and understands from the patients’ group that they have
been re-assured by the commitment of the staff of the Unit and by the actions which
the Trust has been taking to re-establish the full service.  The Minister therefore
believes there would be little profit now in a detailed investigation of the questions
listed in the Petition.  We must look to the future.  In shaping the service in the future,
the most important lesson from the past is that the surgical part of a service like this
cannot be provided by one man.



HC/00/27/9

It may be helpful to the Committee to explain briefly the current position.  Pre-
transplant patients are still assessed in Glasgow.  The surgery itself is still being
performed in Newcastle, but the Unit hopes to resume transplant operations in
Glasgow in the spring of next year.  To that end, 2 of the Trust’s cardiac surgeons
are updating their skills in Newcastle, and a further cardiac surgeon is being
recruited.  Patients will spend their immediate recovery period in Newcastle, but their
longer-term follow up will take place in Glasgow.  That is also the position for those
who had their operation before May of this year.

In parallel with these recovery plans, the Minister is looking at the possibility of
extending the service to cover lung and heart/lung transplants.

The Minister wishes to assure the Committee that the heart transplant part of the
service will resume again in Glasgow as soon as she is advised that it is safe to do
so clinically.  Before approving arrangements for the resumption of the full heart
transplant service in Glasgow, she will also want to be satisfied that those
arrangements will avoid a recurrence of the previous problems which affected the
service.  The way to do so is by fostering a multi-disciplinary team approach to the
needs of the Unit’s patients, and it is that approach which the Trust is developing.

Yours sincerely

IAN TURNER
Health and Community Care Committee Liaison Officer
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Health Department
Health Improvement Strategy Division

Ms Joanna Hardy
Assistant Clerk
Health and Community Care Committee
The Scottish Parliament
EDINBURGH
EH99 1SP

St Andrew’s House
Regent Road
Edinburgh EH1 3DG

Telephone: 0131-244 2894
Fax: 0131-244 2051
Ken.Thomson@scotland.gsi.gov.uk
http://www.scotland.gov.uk

Your ref:
Our ref:

_____

CAR PARKING CHARGING BY NHS TRUSTS – VARIOUS PETITIONS TO THE
SCOTTISH PARLIAMENT

Thank you for your letter of 26 September which has been passed to me by Miss
Thea Teale.

The introduction of these charges is inevitably controversial, however the decision of
whether to charge is one that must be taken locally in the light of local circumstances
and after consideration of the needs of patients, staff and visitors alike.

I am enclosing a copy of a letter which was sent to all Health Boards and Trusts
setting out the policy of the Health Department in relation to car park charging.  This
letter followed on from an exercise we conducted within the Department to consider
the current policy on Income Generation generally and which included a review of
the policy on car park charging.  As a result of this exercise the Minister agreed that
charging for car parking should not be motivated by a desire to generate income and
should only be justified if it is: to cover the cost of providing improved parking
facilities; to make car parks more secure; or to better manage existing car parking
facilities.  In addition  we would expect the charges to be set on a no profit/no loss
basis.

The Executive has been in close contact with a number of the Trusts who have
decided to introduce charging schemes in the last year.  In these cases there is no
evidence to suggest that charging is being introduced for any motive other than to
fund improvements to the facilities as directed in the guidance which issued to the
Trusts.

I hope that this is helpful.

Yours sincerely

IAN TURNER
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Health Department
Health Care Policy Division

Chairmen, Health Boards
General Managers, Health Boards
Chairmen, NHS Trusts
Chief Executives, NHS Trusts

NHS Management Executive
St Andrew’s House
Regent Road
Edinburgh EH1 3DG

Telephone: 0131-244 1775
Fax: 0131-244 3487
Thea.Teale@scotland.gov.uk

Your ref:
Our ref:

Date: February 2000

_____
Dear Colleague

We have become aware over the last week or so of publicity surrounding proposals
by several Trusts to charge for car parking facilities.  In addition 2 Motions have been
tabled in the Scottish Parliament.

Car parking charging is inevitably controversial.  The policy line that has developed
in recent years, and to which Ministers have agreed, is that the issue is a matter for
local determination in the light of local circumstances, including the needs of
patients, visitors and staff.  This policy largely evolved out of individual schemes
which have come to Ministers’ attention and which have provided an indication of the
parameters within which consideration about car parking charges should be made.
These are that any decisions taken should not be driven by the desire to generate
income, but should be justified by the Trust Board for reasons such as the need to
make more secure or to better manage existing parking facilities by discouraging “fly
parkers”.

The reports in the newspapers about recent proposals suggest that they were being
adopted in order to generate income.  We understand that this was a
misrepresentation by the press and that the main reason was to ease parking
problems around the hospitals concerned.

In the light of the recent controversy, however, I would be grateful if, when
considering any proposals for car parking charges, you would bear in mind the
criteria set out above and in particular that the scheme should be run on a no profit
basis.  If you wish to discuss the matter with me please do not hesitate to contact
me.

MISS T S TEALE
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Research Note for the Health and
Community Care Committee

           RN 00/85 (REVISED)
6 November 2000

HEPATITIS C VIRUS IN BLOOD AND BLOOD PRODUCTS

MURRAY EARLE

This Research Note provides information to the Health and Community Care
Committee on Hepatitis C infection by contaminated blood and blood products.
It is intended to serve as background information on the Executive's Report on
the matter.  It also considers Petition PE185 on the same issue.

BACKGROUND

Petition PE 185:

The petition was made by Thomas McKissock and called 'for the Scottish Parliament
[to] take the necessary steps to establish a scheme of compensation to assist people
in Scotland who have contracted Hepatitis C infection as a consequence of infected
blood transfusions.'

Petition PE45 was brought by Mr P Ferguson and called, 'for the Scottish Parliament
to hold an independent inquiry into Hepatitis C and other infections of people with
haemophilia.'  The Parliament's Public Petitions Committee met on Tuesday 9 May
2000 and noted that, '[t]he issue is similar to that which was addressed by petition
PE45.'  The Petitions Committee agreed with the suggestion that the Health and
Community Care Committee be asked to consider both petitions together with their
response to the Executive inquiry.

On 21 June 2000 the Health and Community Care Committee considered the issue
and the petition and sought further information on when it was established that
Hepatitis C was a problem in blood products as well as 'questions surrounding the
treatment and examination of blood and whether it was done timeously.'1

Background information was also sought on Hepatitis infection itself, factor VIII, the
processes of screening and sterilisation of blood products, the importation of blood
and blood products and the issue of compensation.  Information was also sought on
the extent to which the Executive Inquiry set out to address these issues.

There have been several Parliamentary Questions on the matter, as set out in Annex
A, which should further remind members of the background to this Research Note.
                                                
1 Dr Richard Simpson MSP at the meeting of 21 June 2000, Col. 1068.
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GLOSSARY

Before considering the substantive issues in the present debate, it might be useful to
outline some of the medical terms used in this Research Note as well as within the
forthcoming Executive Report.

*

Hepatitis C: a virus which was first named in the late nineteen eighties, having
previously been known as non-A and non-B Hepatitis.  This is a virus which
attacks the liver and can be transmitted by the faeco-oral route, usually in
outbreaks via a contaminated water source, or through(transfused) blood
products.  It is the most common form of blood transfusion acquired Hepatitis.  It
is also transmitted through sexual contact, though this is considered rare.  Risk
factors include recent blood transfusion, intravenous drug use or occupational
exposure to blood products.  There is no specific treatment, but there is a test for
Hepatitis C antibody which indicates prior exposure.

All blood products are screened for Hepatitis C.  The risk of transmission following
transfusion is small though not absent.  Most manufactured products (such as
cryoprecipitate, which contains the Factor VIII which haemophiliacs lack) are
produced in such a way that viruses are destroyed, for example using heat
treatment.

Blood and Blood Products

Blood: a circulating tissue composed of a fluid portion (plasma) with suspended
formed elements (red blood cells, white blood cells, platelets).
Blood Products: biopharmaceutical products purified from human blood, such
as the blood clotting factor VIII used to treat haemophiliacs  (Recombitant factor
VIII is also on the market.)

Recombinant: a cell or an individual with a new combination of genes not found
together in either parent

Hepatitis C & Factor VIII: a coagulation or clotting factor, which is missing in
haemophiliacs due to a congenital deficiency in either the amount or activity of
factor VIII.

Factor VIII deficiency: an X-linked deficiency, such that females can be
carriers and males can be haemophiliacs, it results from a deficiency of clotting
factor VIII, a protein factor that is required for normal blood clotting.  Symptoms
include easy bruising, bleeding gums and nose as well as bleeding into muscle
tissue (haematoma) or joint space (haemoarthrosis).  Treatment includes the
infusion of factor VIII to normalise blood coagulation.

Autoclaving (and the surrounding controversy): a mechanical sterilisation
process using pressure and heat or pressurised steam.

Fractionation: a term used to describe any method for separating and
purifying biological molecules.
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TWO SIDES OF THE ARGUMENT

The Department of Health position

The Department of Health (UK) emphasised that the difference between blood per
se and blood products is an important one, not least because in the case of the
latter, the Consumer Protection Act 1987 (discussed below) is applicable.

It is also noteworthy that England has never been self-sufficient in respect of blood
products (which are plasma-based, such as clotting factors [factor VIII] and
immunoglobin).  While these products are acquired from the USA, Scotland's are
acquired from USA and Germany.  The same is not true of blood itself; it is not
logistically possible to import blood because it must come from a CJD-free state.

Considering the matter of elimination of Hepatitis C from blood products, chronology
is very important.  The spur for development of heat treatment in the early 1980s
was HIV.  At the time, different manufacturers used different time/temperature
combinations in the autoclaving / fractionation process.  There was no particular
standardisation and use was made of dry heat, wet heat and pasteurisation.  The
processes employed are not so straight-forward as to be able to say which is the
most effective.

At the time, Bio Products Laboratories (England) used a time/temperature
fractionation which fortuitously in-activated Hepatitis C as well as HIV.  The Protein
Fractionation Centre (Scotland), on the other hand, used a different time/temperature
combination, which turned out to be effective against HIV (the remit at the time) but
ineffective for Hepatitis C.  At that stage (1985) neither company was actively
considering Hepatitis C.

At the same time, the NHS would have been importing blood products which would
have come with a range of time/temperature combinations favoured by different
pharmaceutical multinationals.

The discovery of Hepatitis C as an entity occurred in May 1988.  Before that there
was only non A non B Hepatitis.2  The Department argued that only after that was it
feasible to develop a test, then a screening process for Hepatitis C.  This was first
available in January 1990 and various countries introduced it subsequently (France
in March 1990, USA in early 1990).  Thereafter a so-called 'second generation' test
was developed in spring 1991.  This development was necessary due to a high
proportion of both false negative and false positive results.

This screening test was introduced in the United Kingdom in September 1991, which
made the UK one of the last countries in the Western world to introduce any test at
all.  Should it come to that, the question for any court will be at what point should the
UK [health authorities] have introduced a test for Hepatitis C?

                                                
2 This is backed up by the medical literature: See Tabor et al 'Additional Evidence for more than one agent of human

non-A, non-B Hepatitis.  Transmission and Passage Studies in Chimpanzees.' (1984) 24 Transfusion 224-236:
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Not all aspects of this position are agreed with by the Haemophilia Society.

The Haemophilia Society Position

The Haemophilia Society gave evidence to the Executive Inquiry. 3  In it the Society
argued that Scots manufactured blood products were not inactivated against Hepatitis
C until after those manufactured in England were inactivated.  This would appear to
accord with the Department of Health position.  These products were not fully in use in
Scotland until 1988.

While the Department of Health would argue that because Hepatitis C did not exist as
such, there was therefore no test for it, the Haemophilia Society argues that the test
existed, but did not have a name.  This would appear to be backed by the medical
literature.  In particular, the society points to an article published in the Lancet in 1985
which pointed to the transmission of non-A, non-B Hepatitis by heat treated Factor VIII
Concentrate.4

The society stressed the need for an independent inquiry into the issue, expressing
scepticism of the nature of the present inquiry (by the Executive into the activities of
one of its agencies,5 i.e. the Scottish National Blood Transfusion Service, which is part
of the National Health Service) and noting that 48 MSPs have signed motion S1M 323
calling for an independent inquiry by the Scottish Parliament.6

The main issues to which attention was drawn by the Society were:

• whether Scottish patients were exposed to risks longer than they ought to have
been given the extent of knowledge in the field

• why Scottish blood products were not made safe from Hepatitis C until two years
after the English equivalents

• which authority bore responsibility for decisions on importation and screening of
blood products

                                                
3 Response to the Scottish investigation into hepatitis C infection via contaminated blood within the haemophilia

community.  December 1999.
4 See Colombo et al, 'Transmission of Non-A, Non-B Hepatitis by Heat Treated Factor VIII Concentrate', (1985 The

Lancet ii: 1-4.
5  Haemophilia Society submission paragraph 2.6
6 S1M-323 Brian Adam: Hepatitis C Inquiry—That the Parliament calls for an independent inquiry into hepatitis C

and other infections of people with haemophilia contracted from contaminated blood products in Scotland.
Supported by: Hugh Henry, Margaret Jamieson, Ian Jenkins, Mary Scanlon, Mr John Swinney, Ms Irene
Oldfather, Mr John McAllion, Kay Ullrich, Tommy Sheridan, Alex Fergusson, Michael Russell, Nick Johnston,
Bristow Muldoon, Dorothy-Grace Elder, Dr Winnie Ewing, Richard Lochhead, Cathy Jamieson, Lord James
Douglas-Hamilton, Mrs Lyndsay McIntosh, Fiona Hyslop, Donald Gorrie, Roseanna Cunningham, Alasdair
Morgan, Colin Campbell, Michael Matheson, Patricia Ferguson, Mike Watson, Mr Kenneth Gibson, Fergus
Ewing, Karen Whitefield, Mr Brian Monteith, Mr Duncan Hamilton, Fiona McLeod, Ben Wallace, Mr Keith
Raffan, Mr David Davidson, Cathie Craigie, Kate Maclean, Shona Robison, Andrew Wilson, Alex Neil, Trish
Godman, Maureen Macmillan, Mr Kenny MacAskill, Tavish Scott, Ms Margo MacDonald, Nicola Sturgeon,
David McLetchie, Rhoda Grant, Robin Harper, Irene McGugan, Mr Gil Paterson, Mr Adam Ingram, Phil Gallie,
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• that it is a red herring to say that Hepatitis C was unknown, as it was known, but as
Non-A, Non-B Hepatitis

• whether patients were given appropriate information on the risks inherent in the use
of the products in question (this was supported by anecdotal evidence of adverse
outcomes and insufficient information given to particular patients).

• socio-economic issues surrounding infection with Hepatitis C and haemophilia.

WESTMINSTER

The issues considered in this Research Note have also been debated at Westminster,
in both the House of Commons and the House of Lords.  Some recent government
responses germane to this Note have been appended as Annex B.

THE EXECUTIVE INQUIRY7

The Inquiry set out to produce a Report on Hepatitis C and Heat Treatment of Blood
Products for Haemophiliacs in the mid 1980s.  It was undertaken following media
speculation that 'a Hepatitis C inactivated Factor VIII product had become available
in England in 1985 through the Bio Products Laboratory (BPL), whereas it had taken
until late 1987 for the Scottish National Blood Transfusion Service (SNBTS) to
produce a comparable product in Scotland.'  This led to concern that those in
Scotland were at risk for longer than they ought to have been.

The remit if the inquiry was to
1. 'examine evidence about the introduction of heat treatment in Scotland for Factor

VIII in the mid 1980s, to assess whether patients in Scotland with haemophilia
were exposed to the risks of the Hepatitis C virus longer than they should have
been, given the state of knowledge at the time' and

2. to 'examine evidence about the information given to patients with haemophilia in
the 1980s about the risks of contracting the Hepatitis C virus from blood
products.'

The Inquiry received submissions from the Haemophilia Society, the Scottish National
Blood Transfusion Service, Scottish Haemophilia Directors and the Department of
Health in England, as well as taking evidence from members of the Haemophilia
Society.

Findings

The Executive Inquiry concluded that the Scottish National Blood Transfusion Service
were indeed 'around 18 months behind the Bio Products Laboratory in England' in
producing a heat-treated product which had eliminated Hepatitis C.  However, the
Inquiry found that this time delay was justified for technical reasons: there was at the

                                                                                                                                                       
Janis Hughes, Mr John Munro, Mr Mike Rumbles, Pauline McNeill, Alex Johnstone, Johann Lamont, Mr
Murray Tosh, Ms Margaret Curran, David Mundell, Mr Duncan McNeil, Christine Grahame, Dennis Canavan.

7 Available on http://www.scotland.gov.uk/library3/health/hepatitis_c.pdf
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time no test to identify the virus itself and there were different (blood product) treatment
processes undergoing assessment at the time.  The Report also pointed out that as
soon as a suitable process had been found, the SNBTS was quick to implement it.  In
addition, it was found that no attempt was made to mislead patients on the risks of
contracting Hepatitis C.

THE ISSUE OF COMPENSATION

Petition PE185 calls on the Scottish parliament to offer compensation to those who
have contracted Hepatitis C from contaminated blood products.  This section outlines
current approaches to the issue of compensation in the medico-legal context.

The Haemophilia Society, in its response to the Executive Inquiry pointed out that that
Hepatitis C infection causes stigmatisation, anguish, ill health and hardship, and may
force sufferers to cut down on work obligations.  The Society argued that a precedent in
fact exists for financial assistance for those infected with HIV through blood products
administered as a result of NHS treatment, noting that, the Conservative Government
in 1987 accepted moral responsibility … and provided £10 million for the Society to set
up the MacFarlane Trust in 1988.8  The Society recommended a similar regime for
sufferers of HCV.

In the Scottish context, The Society strongly urges the Scottish Parliament to offer a
more equitable and just response to the tragedy the haemophilia community has
suffered by establishing a financial assistance scheme / hardship fund for those with
HCV to run alongside that available from the MacFarlane Trust to those with HIV.9

As was pointed out in the House of Commons (see Annex B), compensation is
ordinarily paid in such circumstances only where the Health Authority or the National
Health Service has been negligent.  Other than the setting up of a trust such as the
MacFarlane Trust or the making of an ex gratia out of court payment to claimants, there
are a number of methods through which payments may be sought.

Parliament may enact legislation to that effect, similar to the Vaccine Payments
Damage Act 1979, but specific to Hepatitis C, such that recognised sufferers who can
prove a specified level of disability and an attributable cause, may receive certain levels
of compensation.

Alternatively, compensation could be sought through the courts in one of two ways.
Claimants may allege that the Health Service was negligent in not screening for
Hepatitis C in blood products administered to sufferers.  This would involve proving that
the reasonably competent blood transfusion service would have screened for the virus
given the state of available technology and knowledge at the time.  It also involved

                                                
8 Haemophilia Society Submission paragraph 4.6.
9 Ibid. paragraph 4.10.



HC/00/27/9

proving that infection with HCV was cause by the transfusion administered by the
defender.

Finally, pursuers may pursue a claim under the Consumer Protection Act 1987.  This is
the method being employed in England at present.

Group Action in England10

Litigation commenced in the High Court on the 10th of October 2000, involving 112
patients who have allegedly been infected with Hepatitis C through contaminated
blood, blood products or transplanted organs in the course of medical treatment.  The
case for the plaintiffs will use 6 'lead' cases, and will be brought against the National
Blood Authority in England and the Velindre NHS Trust in Wales.

This is one of the first cases to be brought under the Consumer Protection Act 1987
and the first group action to be brought under the 1987 Act.  It will be contested on the
basis of actual liability rather than correct implementation of a European directive by the
UK.  The case is expected to last for three months.

The Consumer Protection Act 1987 was enacted following a 1985 European Directive
on Product Liability. 11  For this reason, and under the act, claims will be made for
injuries sustained after 1988.  The Act itself set up a system of strict liability to provide
compensation to those injured by defective products - in this case human blood.  To
say that the Consumer Protection Act 1987 is an instrument of strict liability means that
negligence need not be established for a claim to be successful, though a causal link
between the blood or blood product used and the actual injury suffered, must be
established.  It is on this point that claimants are usually likely to encounter difficulties,
though less so in the case of blood products containing Hepatitis C.

Litigants will first have to prove that the product was 'defective', the standard for which
is that the product in question failed to meet the standard that 'persons generally are
entitled to expect'.  To answer this question, courts will ask whether it is reasonable in
the circumstances for 'persons generally' to expect blood and blood products to be free
of Hepatitis C virus.  This will entail a judicial consideration of the date of transfusion
and infection and the state of scientific knowledge (in screening for and eliminating
Hepatitis C) at the time.

It must also be established that the transfused blood or blood product was the most
likely cause of the infection with Hepatitis C (that is, ruling out intravenous drug use
and other possible causes.  This is necessary because in Kay v Ayrshire Health
Board [1987] 2 All ER417 (HL) it was held that where there was more than one
possible cause of the injury suffered, the law could not presume in favour of the
pursuer.

The Consumer Protection Act 1987, however, also incorporates a very strong defence
known as the Development Risk defence.  Section 4(1)(e) stipulates that it will be a
                                                
10 See The Guardian, October 11 2000:
http://www.guardianunlimited.co.uk/Archive/Article/0,4273,4074769,00.html.
11 85/374/EEC: http://www.europa.eu.int/eur-lex/en/lif/dat/1985/en_385L0374.html.
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defence that the state of scientific and technical knowledge at the relevant time was not
such that a producer of products of the same description as the product in question
might be expected to have discovered the defect if it had existed in his products while
they were under his control…'.  This is a British defence which is to be construed in the
spirit of the directive.12

The date of injury will be important to the plaintiffs in establishing that the product was
defective according to the above definition.  It will also be important to the defence
case, in rebutting the pursuer's case and, failing that, in proving that the state of the art
at the time was such that it was not possible to avoid the injury.

CONCLUSION

This Research Note has considered the issues surrounding the transmission of
Hepatitis C Virus by contaminated blood or blood products administered to
haemophiliacs.  It has sought to cover the medical and the legal angles and to inform
Members of the current state of play both north and south of the border.  It will be
updated as and when further information comes to light.

If you have any comments or questions about this Research Note, please contact Murray Earle on
extension 85377 or Murray.Earle@scottish.parliament.uk .

Research Notes are compiled for the benefit of Members of Parliament and their personal staff.
Authors are available to discuss the contents of these papers with Members and their staff but
cannot advise members of the general public.

Annex A

Parliamentary Questions

Fergus Ewing (Inverness East, Nairn and Lochaber) (SNP): To ask the Scottish
Executive whether it will set up a body, similar to the MacFarlane Trust which exists
to provide help to people in the haemophilia community who incur extra costs of
living arising from HIV or AIDS as a result of having received contaminated blood
products in the UK, to provide such support for those who have contracted Hepatitis
C in the same manner.

(S1W-823)
Fergus Ewing (Inverness East, Nairn and Lochaber) (SNP): To ask the Scottish
Executive whether it will make representations to Her Majesty’s Government
recommending that the remit of the MacFarlane Trust be extended to allow
haemophilia sufferers in Scotland inflicted with Hepatitis C as a result of receiving
contaminated blood products in the UK to benefit from the work of the Trust.

(S1W-854)
Susan Deacon: The circumstances surrounding those who may have contracted
Hepatitis C through treatment with blood products are tragic. I have met the
Haemophilia Society to hear their concerns at first hand and officials within my
                                                
12 See, for example, European Commission v United Kingdom (re the Product Liability Directive) [1997] All ER

(EC) 481, [1997] 3 CMLR 923  (Case C-300/95), in which the European Court of Justice held that it had not
been established that Britain's section 4(1)(e) did not conflict with Europe's Article 7(1)(e), which the former was
set to incorporate into UK law.
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Department are making enquiries into the circumstances surrounding this issue. I will
be better placed to consider whether any further action on the part of the Scottish
Executive is indicated when these enquiries are completed.

Mr John Swinney (North Tayside) (SNP): To ask the Scottish Executive when heat
treatment procedures were introduced in Scotland to eliminate the Hepatitis C virus
in blood products.

(S1W-839)
Susan Deacon: The question is among a number of points which I have asked my
Department to look at in relation to the safety of blood products from Hepatitis C. I
also met with the Haemophilia Society to hear their concerns at first hand.
I have noted the question and the points also raised in S1W-840, S1W-841 and
S1W-842, and these will be taken into account in the Department’s enquiries. I will
keep you informed of the outcome of these enquiries as soon as they are completed.

Mr John Swinney (North Tayside) (SNP): To ask the Scottish Executive what
clinical indicators among Scottish haemophilia sufferers led to the introduction of
work on heat treatment of blood products with a view to sterilising the Hepatitis C
virus.

(S1W-840)
Mr John Swinney (North Tayside) (SNP): To ask the Scottish Executive whether
blood products carrying the risk of Hepatitis C virus transmission were still in use in
Scotland in 1987, when the use of such products was discontinued in England and
Wales in 1985.

(S1W-841)
Mr John Swinney (North Tayside) (SNP): To ask the Scottish Executive how many
haemophilia sufferers have been infected with the Hepatitis C virus after receiving
contaminated blood products: (a) manufactured in Scotland, and (b) imported from
abroad.

(S1W-842)
Susan Deacon: I refer the member to the answer given to S1W-839.

Mr Kenneth Gibson (Glasgow) (SNP): To ask the Scottish Executive what action it
is taking to improve standards of care and access to treatment for Hepatitis C
positive individuals.

(S1W-1644)
Susan Deacon: It is the responsibility of health boards to assess local needs for
patients with Hepatitis C, and arrange provision of appropriate treatment and care
services. Last year, the Scottish Office commissioned the Scottish Needs
Assessment Programme to establish a working group to consider all aspects of
Hepatitis C including epidemiology, prevention, investigations, and treatment, and to
estimate future implications for the Scottish population and for service needs. This
working group is expected to report early in 2000.

Mr Kenneth Gibson (Glasgow) (SNP): To ask the Scottish Executive what its plans
are for the introduction of treatment guidelines for patients suffering from Hepatitis C.

(S1W-1645)
Susan Deacon: There are no plans at present to introduce national guidelines. It is
for health boards to assess the local needs for patients with Hepatitis C, and many
health boards have developed local treatment guidelines and protocols.
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Mr Kenneth Gibson (Glasgow) (SNP): To ask the Scottish Executive what its plans
are for introducing Interferon and Ribavirin combination treatment for patients
suffering from Hepatitis C.

(S1W-1646)
Susan Deacon: The Scottish Health Purchasing Information Centre (SHPIC)
published a report on Hepatitis C in September 1998. This report was updated to
include recommendations on the use of combination treatment with interferon alfa
and ribavirin and disseminated to the NHS in Scotland in February 1999. The
working group set up under The Scottish Needs Assessment Programme will be
further considering interferon alfa and ribavirin treatment. The National Institute for
Clinical Excellence in England is also to consider the issue of antiviral combination
treatment for Hepatitis C early in 2000. The conclusions of these bodies will help to
inform decisions about the provision of this treatment within the NHS in Scotland.

Fergus Ewing (Inverness East, Nairn and Lochaber) (SNP): To ask the Scottish
Executive what the rate of Hepatitis was in whole blood recipients at the time
haemophilia treatment with blood products factors VIII and IX was introduced.

(S1W-2377)
Fergus Ewing (Inverness East, Nairn and Lochaber) (SNP): To ask the Scottish
Executive whether there were any cases of undiagnosable Hepatitis noticed in
haemophiliacs in Scotland before 1987 and, if so, how many.

(S1W-2379)
Susan Deacon: This information is not held centrally. I have noted the question
however and the points also raised in S1W-2379 and S1W-2380, and these will be
taken into account in the Department’s enquiries into the circumstances surrounding
the safety of blood products from Hepatitis C. I will keep you informed of the
outcome of my enquiries as soon as they are completed.

Fergus Ewing (Inverness East, Nairn and Lochaber) (SNP): To ask the Scottish
Executive what is the current recorded death rate of haemophiliacs from Hepatitis C
and up to what date was that number last reviewed.

(S1W-2380)
Susan Deacon: I refer to the answer given to question S1W-2377.
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Annex B

Recent Westminster Questions germane to the present Research Note.

11.01.2000
Lord Lester of Herne Hill / Lord Hunt of Kings Heath
Whether they will publish documents relevant to the death of haemophiliacs from
Hepatitis C after being given Factor 8, referred to in the Observer on 21 November; and
if not, why not. [HL 69]. - Includes ref to a letter about manufacturing practice dated 2
May 1979 from Dr Richard Lane and a paper written by officials on 21 December 1979
in Library.

21.12.1999
Chris Ruane:  To ask the Secretary of State for Health, how many haemophiliacs there
are infected by blood containing Hepatitis C in each health authority area. - Including
figure and fact that do not hold this information centrally for individual health authorities.
Mr. Denham:  We do not hold this information centrally for individual health authorities.
We estimate that 4,000 people with haemophilia were infected with Hepatitis C before
blood products were virally inactivated.

16.12.1999
Paul Marsden: To ask the Secretary of State for Health, if he will compensate those
haemophiliacs infected with Hepatitis C through contaminated blood products; and if he
will make a statement.
Mr. Denham:  It remains our policy that compensation or other financial help to patients
is given only when the National Health Service has been at fault. We do not believe we
should make an exception to that general rule in the case of people with haemophilia
infected with Hepatitis C.

29.11.1999
Betty Williams: That this House is concerned for the well-being of people who
contracted Hepatitis C from contaminated blood products given to them under NHS
treatment up until the mid-1980s; regrets that to date 113 such people have died from
Hepatitis C; supports the campaign of the Haemophilia Society to obtain financial
assistance for those affected in line with assistance received by those infected with
HIV; and while recognising that the NHS was not negligent, asks the Government to
consider how these people can be helped financially to enable them to live normal
lives.

13.10.1999
RtHon Lord Morris of Manchester / Lord Hunt of Kings Heath:  What consideration
they have given to the implications of the recent disclosure that, while processes to
eliminate the Hepatitis C virus through heat-treating NHS blood products used by
patients with haemophilia were introduced in England in 1985, this did not happen in
Scotland until 1987; and whether they will now review their policy in relation to new
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financial help from patients infected with the virus by NHS treatment and the
dependants of those who have since died. [HL 4115].

10.05.1999
Roger Godsiff:  To ask the Secretary of State for Health for what reason the study
tracing people who might have contracted Hepatitis C from blood transfusions did not
also trace those people with haemophilia who contracted Hepatitis C through blood
product treatments.   [82885]
Mr. Hutton: The study to trace people who might have developed Hepatitis C following
blood transfusion focused on those who were unlikely to have remained under clinical
care and who could benefit from treatment which had then become available. As
haemophiliacs are in constant contact with their clinicians, the need to include them in
the tracing exercise did not arise as they would have already been known to the
service. It was implicit in the Hepatitis C exercise that anyone who was concerned
about their Hepatitis C virus status could request a test.

06.05.1999
Roger Godsiff: To ask the Secretary of State for Health if he will assess the benefits of
providing financial assistance schemes for people who contracted Hepatitis C through
contaminated blood products as a result of NHS treatment.   [82860]
Mr. Hutton: We carried out a thorough assessment in 1998 of whether it would be right
to introduce a special payment scheme for people infected with Hepatitis C through
National Health Service treatment. We concluded that this would not be appropriate
and that such patients should continue to obtain support through the benefits system in
the same way as other NHS patients who have suffered non negligent harm.

30.04.1999
Geoffrey Johnson Smith: To ask the Secretary of State for Health on what number of
people with haemophilia and Hepatitis C the assumptions are based on which his
estimate of the cost of a financial assistance scheme is founded; if his estimate of the
costs of such a scheme includes amounts of money for (a) payments for all and (b) a
hardship fund; and how much he has assumed would be applied for each; over how
many years such expenditure would be spread; what are the estimated costs in the first
year; and what figure for first year start up costs he has included in his estimate.
[80463]
Mr. Hutton: The estimate was based on approximately 3,000 people and the overall
expenditure to date on the special payment scheme for those with haemophilia infected
with HIV through national Health Service treatment with blood products. The estimates
did not include start-up costs or the costs of managing the process.

29.04.1999
Roger Berry:  To ask the Secretary of State for Health (1) what estimate he has made
of the number of people with haemophilia infected with Hepatitis C by contaminated
blood products who are now suffering (a) chronic liver disease and (b) other significant
health problems as a result of their infection;   [80909]
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(2) what estimates he has made of the number of people with haemophilia who were
infected with Hepatitis C as a result of their NHS treatment before 1986 and the
number of these who are alive today.   [80908]
Mr. Hutton: We estimate that 4,000 people with haemophilia were infected with
Hepatitis C through their National Health Service treatment with blood products before
the introduction of viral inactivation processes in 1985. The Haemophilia Society
assesses that more than ninety patients have died. We do not have information on the
number of people with chronic liver disease or other significant health problems, but all
identified cases of Hepatitis C infection through blood or blood products are referred to
a specialist for further assessment, and drug therapy as appropriate. We believe that 6
or 7 people with haemophilia are on the United Kingdom Transplant Support Service
Authority's list of people awaiting liver transplants.

13.04.1999
Andrew Stunell: To ask the Secretary of State for Health what further representations
he has received on help for patients with Hepatitis C since 28 July; and if he will make
a statement.   [79719]
Mr. Hutton: Since 28 July 1998, hon. Members have asked 18 Parliamentary
Questions (in addition to this one) and we have received 140 letters about help for
people infected with Hepatitis C through National Health Service treatment.

12.03.1999
Dafydd Wigley:  To ask the Secretary of State for Health if he will make a statement on
the basis of the compensation entitlement for those suffering from (a) the AIDS virus
and (b) Hepatitis C through contaminated blood products. [75559]
Mr. Hutton: As a general rule compensation or other financial assistance is only paid
when the NHS, or individuals working in it, has been at fault. This is not the case with
infection by HIV or Hepatitis C through blood products before viral screening tests and
inactivation processes were available. An exception to this general rule was the special
payment scheme for people infected with HIV through NHS treatment with blood or
blood products. This reflected the widespread public fear of the disease at the time,
when the infection was rapidly fatal and associated with sexual transmission.
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Draft Report

Fuel Poverty and Health

The UK is signatory to the Universal Declaration of Human Rights which states
"Everyone has the right to a standard of living adequate for health and well being of
himself and his family including food, clothing , housing, medical care and necessary
social services…"
Fuel poverty has been described as the single, most wide spread housing problem in
Scotland.

Those living in fuel poverty are denied this right.

Fuel Poverty is defined as

"The inability to afford adequate warmth because of the energy inefficiency of the
dwelling"13.

More objectively the fuel poor are defined as

Those households which spend more than 10% of their income on all fuel costs to
achieve a standard levels of heat and other energy uses. Within this group there is a
further category of the heating and hot water fuel poor who spend more than 10% of
their income on these two energy uses alone.

The figures for Scotland are in the table below.

Total no. of households
(approx.)

% of Scottish
Households

Fuel poverty which
relates to all fuel costs
(more than 10% of income
spent on all fuel)

738,000 35%

Extreme fuel poverty
(more than 20% of income
spent on all fuel)

178,000 8%

Heating and hot water
fuel poverty (more than
10% of income spent on
heat and hot water)

506,000 24%

Extreme heating and hot
water fuel poverty (more
than 20% of income spent
on heat and hot water)

123,000 6%

There are a number of factors behind fuel poverty. Those are the energy efficiency of
the home influenced by housing quality including ventilation, the adequacy of the

                                                
13 1991 Dr Brenda Boardman, quoted in The Impact of Fuel Poverty and Housing Conditions on Scotland's Health, Energy

Action Scotland, 1998.
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heating system and insulation; disposable income of households; cost of fuel and the
external climate.

Difficulties in heating a home and poor ventilation increase the likelihood of
condensation, dampness and eventual mould growth. Cold and damp housing has
negative impact on health which is the main subject of this report.

After giving a brief overview of the condition of housing in Scotland, the people who
are most affected by fuel poverty and the housing types most affected the report
describes the health outcomes of living in fuel poverty, the health costs associated
with fuel poverty and the difficulties associated with research in this area. Finally
recommendations for Committee consideration are listed.

Section A - Evidence

Overview of Housing Energy Efficiency, Heating Systems and Insulation.

According to the Scottish House Conditions Survey (SHCS 1996)14 the Scottish
mean National Home Energy Rating (NHER), which measures the energy efficiency
of dwellings, is 4 on a scale of 1-10 where 10 is excellent.

Current new build regulations (1994) demand a minimum of 7. Approximately 93% of
Scottish homes fall below the prescribed NHER rating of 7.

A Scottish Energy Study (1992) estimated between 300, 000 and 400,000 homes
had National Home Energy Ratings (NHER) of 2 or below15.

Low NHER results in higher fuel bills, if the house is to be adequately heated,
thereby increasing the risk of householders becoming fuel poor.

25% of Scottish houses don't have any central heating and another 22% are reliant
on systems over 12 years old 16. Only 28% of homes have full central heating,
satisfactory insulation and double-glazing.17

High numbers of people report they don't use their heating. Of those admitted with
symptoms of hypothermia two thirds were found to have switched off their heating 18.

Only 12% of lofts meet the insulation standards of the 1991 Building Regulations.
There are 100,000 homes which do not have satisfactory insulation around their hot
water tanks and an additional 281,000 homes lack any insulation around pipes19.

                                                
14 "1996 Scottish Homes Survey", Scottish Homes (1997), The Stationery Office.
15 In The Impact of Fuel Poverty and Housing Conditions on Scotland's Health, Energy Action Scotland, 1998, pp. 8.
16 Scottish Fuel Poverty Update 2000, Energy Action Scotland (2000). Pp. 8
17 Energy Action Scotland, Fuel Poverty Fact Sheet, Warm Homes Week 1999, briefing pack.
18 Hislop L. J. et al, (1995), "Urban Hypothermia in the West of Scotland", BMJ, Vol. 311. Op. Cit. Energy Action Scotland

(1998).
19 SHCS (1996)
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The energy efficiency of homes occupied by those on low income is being improved
more slowly than in the case of better off households20.

SHCS (1996)21 data show 534,000 suffer from dampness, condensation, mould or a
combination of these and 31% of households reported problems. Dampness was the
most common cause of failing Tolerable Standards Tests.

Local surveys show that problems of poor housing are particularly prevalent in
certain areas. In 1996 a study in Granton22, Edinburgh found 45% of tenants
reported problems with mould. A similar study in Castlemilk Glasgow23 found 79% of
housing suffered from dampness.

People most affected by fuel poverty - demography and levels of income.

Those on low incomes, children and elderly people are most likely to be at risk of or
actually living in fuel poverty.

SHCS (1996) reported "taken as a proportion of income, - those on low incomes
spend considerably more of their income on energy". In detail 78% of households
with a net income of less than £100 (for example single pensioners living on MIG)
spent 10% or more of their income on fuel. In those households with a net income of
between £100 and £200 - 32% spent more than 10% of their income on fuel.

Households with children are more likely to live in homes with below average (3 or
lower) NHER24.

20% of single parents live in a home with a poor energy rating. 25

It is estimated that 47% of pensioners are living in fuel poverty.

24% of pensioners live in a home with a poor energy rating. 26

25% of homes headed by someone over 80 (27,750) have an NHER of 2 or less.

At least 8,000 homes in the private sector headed by someone over 60 were below
the tolerable standard. 19,000 homes headed by someone over 75 fail insulation
standards and have neither central heating nor double-glazing.

Less than 60% of households on low income enjoy whole house heating compared
to 90% in high-income groups27.

                                                
20 Fuel Poverty and Energy Efficiency, S. Keating, Neighbourhood Energy Action, UK.
21 Op. Cit. Scottish Homes 1997.
22 Energy Review, Spring/Summer 1996, "Granton Medway Studies", quoted in Energy Action Scotland (1998). Pp. 11
23 Energy Action, June 1996, "a mushrooming campaign", quoted in Energy Action Scotland (1998), pp. 11
24 Sheldrick B. (1997), The addition of VAT to domestic fuel bills: surveying the impact in Scotland, Op. Cit. Energy Action

Scotland (1998). Energy Action Scotland (1998).
25 Op. Cit. Energy Action Scotland (1998), pp. 14
26 Op. Cit. Energy Action Scotland (1998).
27 Fuel Poverty and Energy Efficiency, S. Keating, Neighbourhood Energy Action, UK.
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Both the SHCS and a survey by Energy Action Scotland (EAS) showed it tended to
be the most vulnerable households who lived in least energy efficient home. These
vulnerable households are least likely to have the capital to invest in home
improvements. Further, evidence gathered by a health authority in Birmingham28 has
shown that those most at risk are the least likely to complain or to claim the grants
that are available for home improvements.

In addition to these statistics it should be noted that households which have at least
one unemployed or retired member (32%)29 and parents with small children, other
carers and those with disability or long term illness need to heat their homes for
longer. Fuel bills are therefore more  likely to be higher (and income lower) and fuel
poverty more likely.

Turning to dampness the people most likely to live with condensation or in damp
housing are those renting in the private or public sector, single parent families, large
families and households on lower incomes. That is people with the lowest mean
income live in the coldest and most damp housing.

It is estimated 362,000 children and 119,000 pensioners live in damp houses30

25% of owner-occupier homes headed by people over 80 (8,500) are in homes
affected by dampness and condensation.

Housing Sectors with Highest Potential Incidence of Fuel Poverty.

The sectors of housing with the worst NHER in descending order are private rented
sector (31%), the public rented sector, the owner occupier sector and housing
association property. Those with the lowest mean income tend to live in the worst
two sectors.

The worst affected housing types for condensation are tower blocks, dwellings with
no central heating (3 times more likely) and those with single metal framed glazed
windows (43%)31.

Rural dwellings have a lower average NHER than urban dwellings at 3 and 4
respectively.

The Scottish Climate

                                                
28 Health and Energy Efficiency, Working in Partnership for Healthy Homes, Assoc. for the Conservation of Energy, 1999
29 Op. Cit Cristin Ellis 1999. Pp8.
30 Brief from Shelter Scotland (1999), Damp Homes, Healthy People and the Scottish Parliament.
31 Domestic Energy Efficiency in Scotland: Room(s) for Improvement. Christin Ellis (1999).
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Scottish climatic conditions are much worse than England meaning homes require at
least 30 - 40% more fuel to heat to comfortable temperatures32. Given the lower
average income in Scotland the potential for fuel poverty is therefore higher in
Scotland.

A number of studies have compared the cost of heating homes in different parts of
the country. For example a 1994 Department of the Environment Report33 showed
that compared to a baseline house in Bristol fuel costs in Glasgow would be 23%
more, in Edinburgh 28% more, in Dundee 32% more, in Aberdeen 41% more, in
Lerwick 52% more and in Braemar 66% more. Expenditure on fuel in Scotland is
however not significantly higher than in England indicating many more Scots are not
able to heat their home to an adequate temperature to counteract Scottish climates.

Fuel Poverty and Health.

Common sense dictates that when human beings don't live in optimum conditions for
an extended period of time their health suffers. A multitude of studies have found this
to be the case for those living in cold and damp housing 34,35. Similarly the Scottish
Executive Central Research Unit recognises that "the highest risks in housing are
attached to cold, damp and mouldy conditions"36

It is difficult however to explore direct links between housing and health because it is
difficult to isolate housing as a causative factor for a specific illness. Some studies
have done this though and have concluded that the physical quality of the home
environment, in terms of low internal temperatures and the presence of dampness
and/or mould, is a significant factor in causing a range if illnesses and diseases37.

Health problems associated with living in cold housing.

Research has shown the health impacts associated with various home temperatures
- as follows38.

18-21 or 24 Degrees C - no health risk to sedentary person, comfort level
16 - 18 - Some discomfort - no serious health risk.
Below 16 degrees C - diminished resistance to respiratory infections.
Below 12 degrees - short term increase in blood pressure which may lead
to cardiovascular problems (e.g. strokes, heart attack)
Below 9 degrees C - risk of hypothermia and increased cardiovascular
disease.

                                                
32 Op. Cit. Energy Action Scotland (1998). Pp. 14
33 Markus TA (1993), in Burridge R. and Ormandy D (eds), Unhealthy Housing, Research, remedies and reform. Quoted in

Impact of Fuel Poverty and Housing Conditions on Scotland's Health, Energy Action Scotland, 1998. Pp. 9
34 Impact of Fuel Poverty and Housing Conditions on Scotland's Health, A Review of Available Literature", Energy Action

Scotland, (1998).
35 Poor Housing and Ill Health: A Summary of Research Evidence, Scottish Office Central Research Unit, (1999)
36 Ibid. Scottish Office Central Research Unit (1999)
37 Ibid. EAS (1998)
38 Fuel Poverty: The New HEES, DETR, (1999).
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A DETR consultation document39 on the New (English) HEES adds to this list.

Domestic accidents with fatal outcome are more common in winter.
Complications of limb fracture and effects of long term immobility during
recovery are particularly marked in the elderly population living in cold
housing.

Scottish hospital admissions data bears out these findings.

A longitudinal (1981 - 1993) study of hospital admissions in Scotland at different
external temperatures showed large increases in the occurrence of ischeamic heart
disease (30%), cerebro-vascular disease or strokes (30%) and respiratory disease
(90% in most age groups, upto 120% in over 75s) as temperatures dropped. The
occurrence of growth in admissions was different for different conditions. For
example heart disease and strokes occurred within a week of cold spells whereas
respiratory disease took a month or more to emerge. Moreover, morbidity and
mortality rose following a cold spell but more dramatically so when it was a cold snap
rather than as part of a gradual decline in temperatures.40

A startling statistic comes from Age Concern who report an estimate that every time
the temperature drops by one degree Celsius below average, 8,000 more elderly
people will die across the UK 41.

A 1999 study in Inverclyde by the Medical Research Council42 interviewed tenants
and examined both the perceived impact of the quality of the residential
environment, including housing quality, on family health and the positive impact of
housing investment.
In brief tenants perceived a link between poor housing and;

High levels of asthma and "constant coughing" in children,
Mothers feeling "run down" all the time as a result of looking after a sick
family,
Mothers prescribed tranquillisers to help cope with the stress due to living
conditions,
High levels of depression and anxiety among tenants,
Increase in smoking levels ,
Frequent consultation with health professionals,
Having less money available for essentials after fuel bills.

Other conditions aggravated by cold living conditions include atopic eczema and
depression43.

                                                
39 Environmental Protection Consultation Papers, DETR, (13th May 1999)
40 Op. Cit. EAS (1998), referring to Public Health Research Unit, Glasgow University, pp. 21
41 http://news.bbc.co.uk, with reference to Curwen and Debis, 1988, "Winter Mortality, temperature and influenza: has the

relationship changed in recent years?", Population Trends, 1988; 54:17-20
42 Housing Investment and Health Improvement in Inverclyde, MRC, May (1999)
43 Energy Action, Issue No. 79, February 2000



HC/00/27/9

Recent research in Paisley reported that there was almost 4 times the reported rate
of breathlessness and more than double the reported rate of asthma among children
in homes with dampness than in homes without dampness44.

Hypothermia

There are 30,000 deaths from hypothermia per year45. Comparison of Scottish and
English deaths from hypothermia appears to expose a disproportionate number of
deaths in Scotland. Scotland accounted for approximately one third of the total of
deaths from hypothermia in 1994-1995.

A study of admissions in 1993/94 suggests that hypothermia may be under-reported.
Extrapolations of the figures for the UK raise the possibility that 4000 cases arise
each year with up to 1000 deaths across the UK 46. The same study found that of
those admitted living alone with a heating system, two thirds had switched their
heating off when found and one reason for this was the cost or perceived cost of
heating.

Winter Death Rates.

Winter deaths in Scotland, in excess of the average rate over the year, were
estimated to be 4331 for the winter of 1998 / 1999. This is double the excess deaths
for 1997 / 1998 and the highest for the decade47.

The Scottish Executive Central Research Unit recognises that "cold is statistically
associated with an excess of winter deaths, and Scotland has a disproportionate
number of excess winter deaths compared with the rest of the UK." 48

A study examining Scottish figures 1974 - 1989 estimated the range of excess winter
deaths to be between 4,000 to 7,500. Figures from 1958 - 1987, although showing a
downwards trend still show a significant 2000 increase in winter deaths in the coldest
part of the year when compared to the warmest.49

Health Impacts of living in damp housing.

Dampness, commonly associated with cold housing, can lead to dust mites and
mould. Both mould and mites have a strong linkage to respiratory and allergic
conditions.

                                                
44 Fuel Poverty and Health in Paisley, Energy Action Scotland (1999).
45 http://news.bbc.co.uk, Poor exploited over fuel bills, 27.8.99.
46 Urban Hypothermia in the West of Scotland, L. Hislop et al., BMJ, 16 September 1995
47 Healthy Homes and Energy Efficiency, Briefing paper prepared on behalf of the Scottish Warm Homes Campaign by Friends

of the Earth (25th May 2000)
48 Op. Cit. Scottish Office Central Research Unit (1999)
49 Op. Cit. EAS (1998)
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"There is now extensive range of medical literature showing a relationship between
the presence and levels of dampness and mould growth, and the prevalence of
certain diseases and respiratory illnesses, and other conditions including mental
health"50

Recent research in Paisley reported that there was almost four times the rate of
breathlessness and more than double the reported rate of asthma cases among
children in homes with dampness than in homes without dampness51.

Patients attending an asthma clinic were two to three times more likely to live in
house with evidence of dampness. In the same study smoking was found to have
only a very small confounding effect on the incidence of asthma.

A 1997 study looking at damp housing and asthma found that asthma is associated
with living in damp housing and there appears to be a dose-response relationship.
That is, the worse the damp, the worse the more severe the asthma52.

A smaller study of one high rise in Edinburgh in 199753 found that 53% of tenants
who complained about damp said that their children suffered from asthma and 47%
said that they and their children suffered from persistent colds and flu.

Another large 1989 study of adults (94% women) and children showed that living in
housing with damp and mould had an adverse effect on health, particularly among
children. Adults were likely to report more symptoms overall, including nausea and
vomiting, blocked noses, breathlessness, backache, fainting and bad nerves,
than respondents in dry houses. Children living in damp and mouldy houses had a
grater prevalence of respiratory symptoms (wheeze, sore throat, and runny
nose) headaches and fever compared with their peers living in dry houses. Those
with asthma were two to three times more likely to be living in homes with
dampness. The mean number of symptoms was also higher in damp and mouldy
housing than dry. All these differences persisted after controlling for household
income, smoking, unemployment and overcrowding. Over reporting was also shown
to be an unlikely cause of the differences noted.

A study in Edinburgh54 however found no conclusive effects of damp on the health of
adults (other than those in damp housing had more emotional distress) but did find
significant effects for children, particularly those living with mould. These children
had higher rates of respiratory symptoms (which were unrelated to smoking in the
household) and higher rates of symptoms of infection and stress. This study also
noted that early exposure to an adverse living environment is likely to increase
vulnerability to illness in later life - particularly to respiratory diseases.

                                                
50 Op. Cit. EAS (1998)
51 Fuel Poverty and Health in Paisley, Energy Action Scotland (1999)
52 Damp Housing and Asthma: a case control study. I. J. Williamson et al., Thorax (Vol. 52), 1997
53 Dampness Survey of Fort House, K. Marriot, Commissioned by Fort Housing Tenants Association, December 1997.
54 Housing Conditions and Ill Health, Claudia J. Martin et al., BMJ Volume 294, 2 May 1987
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An Edinburgh survey of parents in 1986 covering 1000 children found the incidence
of wheeze was 2-3 times higher for children living in damp or mouldy conditions and
coughing was also much higher for children with damp bedrooms55.

Indirect Health Impacts of Fuel Poverty

As well as physical health impacts - it is recognised by a number of experts (e.g. Sir
Donald Acheson report, "Inequalities in Health" 1998) the disproportionate amounts
people spend on fuel prevents them from accessing other opportunities. Fuel poverty
has an adverse impact on a person's social well being and quality of life generally.

It has been suggested, for example, that living in cold and damp housing may
increase the likelihood of the development of unhealthy lifestyles and "reduced self
organisation". Such lifestyle strategies may be seen as coping mechanisms rather
than freely exercised choices56.

Food poverty (i.e. being unable to afford a healthy diet) is one obvious outcome of
lack of resources.

Frequent illness also results in lost school days. The Paisley study, referred to
earlier, found that children who had in the previous year spent more than one week
off school due to illness lived in households which reported twice as many damp
related problems on average as children who had been absent for one week or
less57. Of course the difficulties of doing homework in cold conditions could further
impede a child's scholastic progress.

Elderly people, who might otherwise be able to stay at home, may be forced to leave
home for hospital or residential care because of poor conditions. Recovery form
illness on return from hospital may also be impeded by cold and damp housing -
adding to the bed blocking.

Fuel poverty also has a direct effect on the use and availability of NHSiS resources
for everyone. A study in Paisley58 showed that visits to the GP was far more frequent
for those who lived in cold, damp homes. For example in lower income groups one
half of those without central heating had visited the surgery on at least seven
occasions during the last year compared with one third of those with central heating.

40% of those who reported problems with cold / damp had been to doctor more than
10 times in a year (compared to a Scottish average of 3). 27% of those without
central heating had been to their doctor 10 times or more.

Evidence of Health Improvement following Housing Improvements.

                                                
55 Op. Cit. Energy Action Scotland (1998).
56 Ambrose, 1997, referred to in Health and Energy Efficiency, 1999
57 Op. Cit. Energy Action Scotland (1999) EAS (1999)
58 Fuel Poverty and Health in Paisley, Energy Action Scotland (1999)
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Sir Donald Acheson report "Inequalities in Health" states that "although
improvements in the quality of housing are not certain to improve health, it is logical
that they should do so" 59

Comparative studies of excess winter deaths between UK, Scandinavian countries
and Iceland showed lower excess winter death rates where winter conditions were
much worse but insulation standards were much higher 60.

An Inverclyde study61 referred to above also found that tenants living in improved
homes perceived the following health benefits

Children less likely to have colds and coughs following housing
improvements,
Children using asthma inhalers less,
Mothers able to reduce use of tranquillisers,
Reduction in the number of cigarettes smoked,
Eating healthier diets because they felt better about life and had more money
available for food.
More energy and feeling less "run down",
Able to participate more fully in community activities,
Less frequent visits to the GP and other health services.

Similarly results from a Cornwall Housing Intervention Study show health and other
gains following improvements in housing.

Problem / Improvement Before Improvement After Improvement
Bedroom heated 8% 9.5%
Damp / Mouldy Bedroom 5.2% 1.2%
Respiratory Score (SD) 10.7 (7.7) 4.1 (4.3)
Days lost from school 3.6 (asthma), 1.5 (other) 0.7 (asthma), 1.1 (other)
Mean NHER (SD) 3.6 (1.5) 6.9 (1.0)

A larger scale intervention study in Glasgow62 involved action and control houses in
various parts of the city. Extensive improvements were made to the action houses
and comparisons were then made with the control houses. The work of analysing the
findings is still in progress but the focus group findings have been written up. It
appears that not only physical health has improved for many in action houses, with
constant colds and sniffles reducing and also the extent of asthma problems, but that
a whole layer of stress has been removed from their lives. In contrasting word
collages the residents came up with words such as relaxed, comfortable, contented
while residents in control houses came up with words such as anxious, tense,
stressful.

                                                
59 Acheson, 1998, referred to in Health and Energy Efficiency, 1999
60 Fuel Poverty and Energy Efficiency, S. Keating, Neighbourhood Energy Action, UK.
61 Op. Cit. MRC (1999)
62 Information received during meeting with George Morris, XXX
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A second Glasgow study63 is focusing on the effects of humidity on asthma. Seventy
authorities are being measured before and after remedial measures. The findings will
be published shortly but from medical questionnaire returns it appears that
individuals in the action group are experiencing significant improvements in lung
function. Over 60% of the individuals being studied have reported that the remedial
strategies to reduce humidity and improve ventilation have resulted in reduced
symptoms. This study is based on the hypothesis that dust mites flourish in humid
conditions and have a detrimental effect on respiratory health.

Health Costs

The health costs of fuel poverty are difficult to quantify given that its impacts are wide
ranging. Little research has been done in the area of costs. Any costs though must
be considered when deciding the value of investment aimed at eradicating fuel
poverty.

An adequate cost calculation would need to take account of the following.

• Personal expenditure on over the counter pharmaceuticals.
• Acute, Primary and Secondary health care costs - including the costs associated

with vulnerable groups unable to return home (or stay there) due to poor housing;
cancellation of operations and other procedures due to winter pressures64; drug
costs ( drug treatment of asthma is £55 million per annum 65) and demands on
primary care, for example high number of consultations with GPs.

• Health costs associated with food poverty aggravated by fuel poverty.
• Loss of opportunities, beneficial to health, due to excess expenditure on fuel, e.g.

Social activities.

Other costs associated with fuel poverty include -
• An additional living costs of heating cold and damp housing.
• Loss of productivity due to absence.
• Lost school days.
• Cost of benefits paid to those who might otherwise be working on energy

efficiency schemes.

Some crude and tentative estimates are available on health costs associated with
fuel poverty but none are inclusive of all the costs listed above.

EAS has estimated the cost of fuel poverty in Scotland to be £280 million. That is
£2,250 per household affected. This is based on the cost to health plus the cost of
state benefits for those who might otherwise employed on energy efficiency schemes
plus the additional money needed to heat homes.

                                                
63 as above.
64 Susan Deacon announced £60 million extra resources for Health Boards in May 200064. Some of this is to be used to improve

winter planning. The planning is to include preventative as well as curative care).
65 Shelter Scotland Brief.
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An Irish study estimated a saving of £912 million in health spending as the result of a
reduction in the number of elderly people needing treatment from illness resulting
from fuel poverty66.

Results from a 1996 London study67 suggest poor housing (not just cold and damp
housing) incurred £515 per household on NHS costs compared to £72 incurred by
those living in good quality housing.

Another estimate puts the cost of treating cold related illness at £1 billion across the
UK68.

END

                                                
66 Energy Review, The Quarterly Journal of Energy Action Scotland, June 2000, pp.9
67 Ambrose and Barlow, 1996, Referred to in Health and Energy Efficiency, 1999
68 Watt Committee reported in Hunt and Boardman, 1994, referred to in Health and Energy Efficiency, 1999


