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EUROPEAN COMMITTEE

AGENDA

2nd Meeting, 2003 (Session 1)

Tuesday 28 January 2003

The Committee will meet at 2.00 pm in the Chamber, Assembly Hall, the Mound,
Edinburgh.

1. Europe’s Employment Strategy and Corporate Social Responsibility: an Inquiry
into the Scottish Model: The Committee will hear evidence from—

Mik Woolley, UK Department for Education and Skills, and a Representative,
Enterprise and Lifelong Learning Department, Scottish Executive
Rona Fitzgerald, Policy and Parliamentary Officer, Equal Opportunities
Commission in Scotland

2. Pre- and Post-European Council, Council of the EU, Joint Ministerial Committee
and MINECOR Scrutiny: The Committee will consider the following agendas and
briefings submitted by the Scottish Executive—

Pre-Council Briefing:

Education, Youth and Culture Council, 6 February 2003

and the Executive’s proposals for an agreed timetable for the provision of agendas and
reports on EU Council Meetings during the Greek Presidency.

3. Convener’s Report: The Convener will update the Committee on the—

Briefing paper on infringement and infraction procedures and timetables

4. Sift of EC/EU documents: The Committee will consider the list of EC/EU documents
received for this meeting.

5. Implementation of EC/EU legislation in Scotland: The Committee will consider a
briefing paper and a letter from the Executive on the state-of-play with the transposition
and implementation of EC/EU legislation in Scotland.

Stephen Imrie
Clerk to the Committee

Tel: 0131 348 5234

***********************
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The following papers are attached for this meeting:

Agenda Item 1

Written evidence statements from witnesses (to follow)

Agenda Item 2

BRIEFING PAPER: “Pre- and Post-European Council, Council of the EU, Joint Ministerial
Committee and MINECOR Scrutiny”

BRIEFING PAPER: “Executive’s proposals for an agreed timetable for the provision of
agendas and reports on EU Council Meetings during the Greek Presidency”

Agenda Item 3

Convener’s Report (to follow)

Agenda Item 4

Sift of EC/EU documents

Agenda Item 5

BRIEFING PAPER: “Current status of EC/EU legislation in Scotland and its transposition and
implementation” (and accompanying spreadsheet tables, available only in hard copy
versions of this paper)

BRIEFING PAPER: “Letter from the Scottish Executive (exchange of correspondence with
Ross Finnie MSP on October 2002’s implementation report)”

EU/03/2/1

EU/03/2/2

EU/03/2/3

EU/03/2/4

EU/03/2/5

EU/03/2/6

EU/03/2/7
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BRIEFING PAPER

“Pre- and Post-European Council, Council of the EU, Joint Ministerial
Committee and MINECOR Scrutiny”

Introduction

1 Following agreement last year, the European Committee is now engaged as
part of its core tasks in the scrutiny of the Executive’s position, views and
activities both before and after meetings of the European Council, Council of
the EU (formerly known as the Council of Ministers) and other fora such as
meetings of the Joint Ministerial Committee on Europe (JMCE) and
MINECOR1.

2 A refined agreement was reached recently with the Scottish Executive on the
exact nature and timetable for the information to be supplied to assist the
Committee with this task2. The provision of such information from this range of
meetings is important to enable the European Committee to scrutinise
adequately the activities of the Scottish Administration (i.e. Ministers and civil
servants) in relation to the decision-making process followed for EC/EU
legislation and other initiatives, such as the Convention preparing for the IGC
in 2004.

3 The proposed procedures enable the Committee to be better informed of the
general direction of EU policies, the requisite timetables being followed and
then to have the ability to decide as a Committee the level, if any, of further
intervention or scrutiny to be carried out. The proposed procedures suggested
also have as a principle the objective of seeking to place in the public domain,
where appropriate, an increased level of information irrespective of whether
the Committee chooses to hold detailed discussions on the subjects in
question. This principle is consistent with the Committee’s expressed views in
its 9th Report 2001 on Governance and the Future of Europe and with the
commitments expressed at EU level on transparency, access to information
etc.

                                                
1 Ministerial Group for European Co-ordination
2 Paper EU/02/12/3, 12th Meeting, European Committee, 8th October 2002. A revised timetable for the first six
months of 2003 has been submitted by the Executive for discussion at today’s meeting.
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4 This paper is structured in the following manner (see Annex A):

• Agendas/briefings for forthcoming Councils, Councils of the EU, JMCE
and MINECOR

• Post-Council, Council of the EU, JMCE and MINECOR reports

5 Additionally, details of whether the Clerk received the agenda, briefing
or post-Council report according to agreed timetables are entered next
to the title of the meeting in question. This enables Members to gauge the
performance of departments in meeting the agreed timetable for delivery of
information. The Committee can keep this information under review.

6 It may also be useful for the Committee to note that officials in the
Executive have now provided a list of the department(s) responsible for
the delivery of information on a Council-by-Council basis. This is
reproduced in the table below. Members may also wish to know that the
Executive has confirmed that in general, Ministers do not sign these
briefings off, except when they are sensitive. Members may wish to
consider this point, as this was not discussed at the previous meeting.

Council Lead Department
Competitiveness (internal market,
industry, research and tourism)

Enterprise & Lifelong Learning Department
(Education Department contribute)

Transport, Telecommunications and
Energy

Development Department
(Enterprise & Lifelong Learning Department contribute)

Employment, Social Policy, Health
and Consumer Affairs

Enterprise & Lifelong Learning Department
(Development Department and Health Department
contribute)

Education, Youth and Culture Education Department
(Enterprise & Lifelong Learning Department contribute)

Environment Environment and Rural Affairs Department
Agriculture and Fisheries Environment and Rural Affairs Department

General Affairs and External
Relations

Finance and Central Services Department

ECOFIN Finance and Central Services Department

Justice and Home Affairs Justice Department

7 Subsequent versions of this paper, will feature as part of all or most
committee meetings in the future and will be structured in a similar fashion,
i.e. agendas/briefings before the event in question followed by reports back
after the event in question, along with information on the speed of delivery of
information.

8 Additionally, the clerk may provide a short commentary on points/issues
raised in light of the agendas, briefings and reports.
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9 Members will be aware that the clerk is circulating such agendas,
briefings, reports and commentary in advance of this Committee paper
(by e-mail). This is to enable Members to provide feedback before the
meeting in question (e.g. Council of the EU meeting). If Members are
keen to receive additional briefing material or have additional questions
on the material supplied, it is important to contact the clerk in advance
of the Committee meeting. This is essential if a Member(s) feels there is
a need to invite a Minister/official to give oral evidence in advance (or
following) of a meeting of the Council of the EU, JMCE or MINECOR. It is
important that this is communicated to the clerk and Convener for the
latter to consider the request.  This particular course of action is
expected to arise on a limited basis.

Action requested

10 Members are requested to consider the agendas, briefings, reports and
commentary in Annex A and agree the suggestions/recommendations
made by the Convener in the table overleaf.

Stephen Imrie
Clerk to the European Committee

21 January, 2003
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ANNEX A

Action/recommendation suggested by the Convener

Date of
Council

Information
Received

On
Time/Late

Action/Recommendation
Suggested by the

Convener

Pre-Council/Meeting Briefing
Education, Youth and Culture Council 6

February
2003

On time To note

Post-Council/Meeting Briefing
There are no reports due for this meeting.
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Pre-Event Agendas/Briefings/Commentary and Recommendations
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Education, Youth and Culture Council, 6 February 2003

Agenda and briefing from the Executive

1. Adoption of the agenda

2. (Poss.) Adoption of "A" points (agreements requiring formal ratification following
earlier negotiation).

3. The Europe of knowledge - Debate and adoption of Council Conclusions

The outcomes of this debate will contribute to the European Council of 21 March
2003. The debate will focus on three areas:

• "Investing efficiently in education and training: an imperative for Europe"
The Commission will present a paper comparing investment across Member States.

• "The role of Universities within the knowledge society"
As part of the proposed e-Learning programme, the development of virtual new
campuses

• Synthesis Report to the Spring European Council of 21 March 2003 on the Lisbon
strategy of economic, social and environmental renewal

4. European benchmarks in education and training.

This is the follow-up to the Lisbon European Council discussion

5. Proposal for a Decision of the European Parliament and of the Council adopting
a multi-annual programme (2004-2006) for the effective integration of
information and communication technologies (ICT) in education and training
systems in Europe

This is the eLearning programme and will be a presentation by the Commission.

6. Other business

Commentary/recommendation

To note.
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Post-Event Reports/Commentary and Recommendations
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No post-Council reports were due to be provided for this meeting.
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BRIEFING PAPER

“Executive’s proposals for an agreed timetable for the provision of agendas
and reports on EU Council Meetings during the Greek Presidency”

Introduction

1 As noted at the previous meeting, the Executive has been developing its
proposals for the delivery of pre- and post-Council (of the EU) briefing
information for Council formations during the Greek Presidency of the EU
(January to June 2003).

2 A proposed timetable has now been submitted to the Committee (see Annex
A). Delivery dates follow the same agreed principles that governed the supply
of information during the Danish Presidency.

Action requested

3 Members are asked to consider and agree the proposed timetable.

4 In addition, due to the proposed dissolution period, the elections and the post-
election timetable for the creation of a successor committee, Members are
asked to consider the additional queries raised by the Executive (see Annex
A). The Convener recommends that, given these circumstances, the
Committee agrees to ask only for post-Council reports for its meeting of
the 25 March. Additionally, the Convener recommends the Executive
bring to the attention any key aspects of pre-agenda briefings that they
are aware of, but do not necessarily provide a full brief.

Stephen Imrie
Clerk to the European Committee

21 January, 2003
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ANNEX A

EXECUTIVE’S PROPOSALS FOR A TIMETABLE FOR THE PROVISION OF
AGENDAS AND REPORTS ON EU COUNCIL MEETINGS - GREEK PRESIDENCY

Please see the attached table showing when the Executive proposes to supply the European
Committee with annotated Council agendas and post Council reports.

Arrangements during the Scottish Parliament election period.

The Committee will not be meeting in April or early May.  Agreement has been reached with
the Clerk that the Executive will provide unannotated agendas for all outstanding meetings in
time for the last meeting of the Committee in March.

The reports provided to the Committee after the election period will, in some cases, be for
Council meetings that happened several weeks before the Committee are able to consider
them.  The Clerk has agreed that these reports need not be as in-depth as reports would be in
the usual course of events.

Meeting on 25 March

At the moment the last meeting before the election is planned for 25 March.  The Clerk has
indicated that members might not want to consider Council information at that meeting and
might prefer to receive the last Council papers before the election period in time for its
meeting on 4 March.

We would be grateful to know the Committee's preference on this.

Provision of Agendas

Members are reminded that there is a balance to be struck between providing agendas early
enough so that they can be considered and acted upon before the Council meeting happens,
and providing agendas that are a reasonably accurate indication of the actual agenda for the
Council.  Accurate agendas are only available in the immediate run up to the Council
meetings.

Summary

The Executive would be grateful to know if the Committee is content with the timetable
attached and particularly if it wishes to receive the last set of reports and agendas
before the election period in time for its meeting on 25 March, or for the meeting before
that, on 4 March

External Relations
January 2003
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EU Committee Meeting

14  January

(agendas for:

23/12-31/1;

reports for:

5/12-27/12)

28 January

(agendas for:

3/2-14/2;

reports for:

30/12-10/1)

11 February

(agendas for:

17/2-7/3;

reports for:

13/1-24/1)

4 March

(agendas for:

10/3-28/3;

reports for:

27/1-14/2)

25 March

(agendas for: 31/3

onwards;

reports for:

17/2-7/3)

Meetings in May/June1COUNCIL

For the Council Meetings on:

Annotated

agendas for

meeting on:

24-25 February 18-19 March
14-15 April*, 19-20 May*,

11-18 June*, 24 June*General Affairs and

External Relations
Reports for

meeting on:
9-10 December 27-28 January 24-25 February

18-19 March, 14-15 April, 19-

20 May, 17-18 June,  24 June

Annotated

agendas for

meeting on:

18 February

7 March
13 May*, 3 June*

Economic and

Financial Affairs
Reports for

meeting on:
21 January

18 February,

7 March
13 May, 3 June

Annotated

agendas for

meeting on:

3 March 12-13 May*, 19 May*
Competitiveness

(Internal Market,

Industry, Research

and Tourism)
Reports for

meeting on:
3 March 12-13 May, 19 May

Annotated

agendas for

meeting on:

7 March (poss) 27-28 March
14 May*

5-6 June*
Transport,

Telecommunications

and Energy Reports for

meeting on:
7 March (poss), 27-28 March, 14 May, 5-6 June

Annotated

agendas for

meeting on:

6 March 2-3 June*Employment, Social

Policy, Health and

Consumer Affairs Reports for

meeting on:
6 March 2-3 June

Annotated

agendas for

meeting on:

6 February 5 (and poss 6) May*
Education, Youth

and Culture
Reports for

meeting on:
6 February 5 (and poss 6) May

Annotated

agendas for

meeting on:

4 March 13 June*

Environment

Reports for

meeting on:
9-10 December 4 March 13 June

Annotated

agendas for

meeting on:

27-28 January 20-21 February 17-18 March

7-8 April*

26-27 May*,

11-12 June*Agriculture and

Fisheries
Reports for

meeting on:
16-19 December 27-28 January 20-21 February

17-18 March,  7-8 April, 26-27

May,  11-12 June

Annotated

agendas for

meeting on:

27-28 February
8 May*,

5-6 June*Justice and Home

Affairs
Reports for

meeting on:
20 December 27-28 February 8 May, 5-6 June
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Note: This document contains the list of EC/EU documents received by the European Committee for this meeting,
classified according to which committee(s) the particular document is most relevant too.  The document is sent by the
European Committee to each of the Scottish Parliament’s committees for their attention.

Table Of Contents

Committee Page Number
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Education, Culture & Sport Committee

3958 COM(2002)751 Proposal for a Decision of the European Parliament and of the Council
adopting a multi-annual programme (2004-2006) for the effective integration of
Information and Communication Technologies (ICT) in education and training
systems in Europe (eLearning Programme).

3975 COM(2002)718 Communication from the Commission on the operating framework for the
European Regulatory Agencies.

3991 COM(2002)778 Fourth report from the Commission to the Council, the European Parliament,
the European Economic and Social Committee and the Committee of the
Regions on the application of Directive 89/552/EEC – “Television without
Frontiers”.

17 January 2003 Page 1 of 14
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Enterprise and Lifelong Learning Committee

3956 SEC(2002)1340 Commission Staff Working Paper on statistical elements in support of the
Communication on Industrial Policy in an enlarged Europe.

3957 COM(2002)714 Communication from the Commission to the Council, the European Parliament,
the Economic and Social Committee and the Committee of the Regions -
Industrial Policy in an enlarged Europe.

3958 COM(2002)751 Proposal for a Decision of the European Parliament and of the Council
adopting a multi-annual programme (2004-2006) for the effective integration of
Information and Communication Technologies (ICT) in education and training
systems in Europe (eLearning Programme).

3962 COM(2002)712 Communication from the Commission on the EU economy: 2002 Review -
Summary and main conclusions

3965 COM(2002)747 Communication from the Commission to the Council, the European Parliament,
the Economic and Social Committee, the Committee of the Regions and the
European Central Bank, concerning the introduction of euro banknotes and
coins - one year after

3967 COM(2002)767 Proposal for a Council Regulation amending Regulation (EC) No.40/94 on the
Community trade mark.

3968 COM(2002)754 Communication from the Commission to the Council concerning the report on
the operation of the system of searches resulting from Article 39 of the
Community Trade Mark Regulation.

3975 COM(2002)718 Communication from the Commission on the operating framework for the
European Regulatory Agencies.

3976 COM(2002)748 Communication from the Commission to the Council, the European Parliament,
the European Economic and Social Committee and the Committee of the
Regions concerning the implementation of gender mainstreaming in the
Structural Funds programming documents 2000-2006.

17 January 2003 Page 2 of 14
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3977 COM(2002)711 Proposal for a Council Regulation on the control of concentrations between
undertakings ("The EC Merger Regulation").

3980 SEC(2002)1349 Commission Staff Working Paper – 2002 European Innovation Scoreboard.

4000 COM(2002)743 Commission report: "Economic reform: report on the functioning of Community
product and capital markets"

17 January 2003 Page 3 of 14
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Equal Opportunities Committee

3975 COM(2002)718 Communication from the Commission on the operating framework for the
European Regulatory Agencies.

3976 COM(2002)748 Communication from the Commission to the Council, the European Parliament,
the European Economic and Social Committee and the Committee of the
Regions concerning the implementation of gender mainstreaming in the
Structural Funds programming documents 2000-2006.

17 January 2003 Page 4 of 14
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Finance Committee

3954 COM(2002)755 Modernisation of the accounting system of the European Communities.

3962 COM(2002)712 Communication from the Commission on the EU economy: 2002 Review -
Summary and main conclusions

3966 SEC(2002)1314 Seventh interim report on the implementation of the Financial Services Action
Plan - Meeting the Barcelona Priorities and Looking Ahead: Implementation

3972 COM(2002)772 Follow-up report on the 2000 financial year – Commission report to the Council
on measures taken by the Commission in response to the comments
accompanying the Council Recommendation.

3981 COM(2002)756 Technical adjustment of the financial perspective for 2004 in line with
movements in GNI and prices (Paragraph 15 of the Interinstitutional Agreement
 of 6 May 1999 on budgetary discipline and improvement of the budgetary
procedure) – Communication from the Commission to the Council and the
European Parliament.

3994 SEC(2002)1378 Commission Action Plan pursuant to the recommendation of the Court of
Auditors in its Annual Report relating to the 2001 budgetary year.

17 January 2003 Page 5 of 14
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Health and Community Care Committee

3948 COM(2002)735 Modified proposal for a Regulation of the European Parliament and of the
Council laying down Community procedures for the authorisation and
supervision and pharmacovigilance of medicinal products for human and
veterinary use and establishing a European Agency for the Evaluation of
Medicinal Products.

3969 COM(2002)760 Communication from the Commission concerning Article 95 (paragraphs 4, 5
and 6) of the Treaty establishing the European Community.

3975 COM(2002)718 Communication from the Commission on the operating framework for the
European Regulatory Agencies.

17 January 2003 Page 6 of 14
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Justice

3961 Agreement between the European Union and the North Atlantic Treaty
Organisation on the security of information.

3975 COM(2002)718 Communication from the Commission on the operating framework for the
European Regulatory Agencies.

3983 COM(2002)725 Commission communication on better monitoring of the application of
Community law.

3993 COM(2002)746 Green paper on a European order for payment procedure and on measures to
simplify and speed up small claims litigation.

3997 Financing of Operations Having Military or Defence Implications

17 January 2003 Page 7 of 14
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Local Government Committee

3975 COM(2002)718 Communication from the Commission on the operating framework for the
European Regulatory Agencies.

17 January 2003 Page 8 of 14
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Other

3942 JSB opinion in respect to draft agreement between Europol and the Slovak
Republic

3943 COM(2002)719 Proposal for a Council Decision ameding Decision 1999/468/EC laying down
the procedures for the exercise of implementing powers conferred on the
Commission

3944 Draft Council Decision relating to the installation and the functioning of the
communication infrastructure for the Schengen environment, "SISNET"

3945 COM(2002)776 Proposal for a Council Regulation instituting specific measures to compensate
 the Spanish fisheries, shellfish industry and aquaculture, affected by the oil
spills from the Prestige.

3949 Court of Auditors report on the financial statements of the Euratom Supply
Agency for the financial year 2001.

3950 Court of Auditors report on the financial statements of the European Agency for
Safety and Health at Work concerning the financial year 2001.

3952 COM(2002)742 Report from the Commission on the monitoring of Commission Decision of 29
November 1995 on aid to be granted by Austria to Voest Alpine Erzberg
Gesellschaft mbH.

3959 COM(2002)698 Proposal for a Council Regulation amending Regulation (EC) No 1601/2001
imposing a definitive anti-dumping duty and definitively collecting the
provisional anti-dumping duty imposed on imports of certain iron or steel ropes
and cables originating in the Czech Republic, Russia, Thailand and Turkey.

3960 COM(2002)686 Council Regulation terminating a "new exporter" review of Council Regulation
(EC) No 1600/1999 imposing definitive anti-dumping duties on imports of
stainless steel wire with a diameter of 1mm or more originating in India,
re-imposing the duty with regard to imports from one exporter in this country
and terminating the registration of these imports.

3963 COM(2002)733 Report from the Commission on the working of committees during 2001

17 January 2003 Page 9 of 14
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3964 COM(2002)752 Proposal for a Council Decision on the use of interest from the European
Development Fund to finance the cost of implementing the internal system of
management for individual consultants working in the ACP States

3970 COM(2002)761 Report from the Commission to the Council on the results of application of
Article 12 of Council Directive 98/56/EC of 20 July 1998 on the marketing of
propagating material of ornamental plants.

3971 COM(2002)757 Amended proposal for a Decision of the European Parliament and of the
Council on computerising the movement and monitoring of excisable products.

3973 Draft agreement between Europol and the Russian Federation.

3974 JSB opinion in respect to draft agreement between Europol and Cyprus.

3979 COM(2002)722 Proposal for a Council Decision on the position to be taken by the Community in
 the Association Council established by the Europe Agreement between the
European Communities and their Member States, of the one part, and the
Republic of Poland, of the other part, concerning the improvement of the trade
arrangements for processed agricultural products foreseen in Protocol 3 of the
 Europe Agreement between the European Community and the Republic of
Poland.

3984 Opinion No.14/2002 on a proposal for a Council Regulation amending the Staff
Regulations of officials and the Conditions of employment of other servants of
the European Communities.

3986 COM(2002)730 Proposal for a Council Regulation amending and updating Regulation (EC)
No 1334/2000 setting up a Community regime for the control of exports of dual
use items and technology.

3987 Initiative of Austria with a view to adopting a Council Regulation establishing
the criteria for determining the States which qualify as safe third States for the
purpose of taking the responsibility for examining an application for asylum
lodged in a Member State by a third country national and drawing up a list of
European safe third States.

17 January 2003 Page 10 of 14
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3988 ECB Recommendation on the external auditors of the European Central Bank
and Suomen Pankki.

3995 Council Regulation amending and updating Regulation (EC) No 1334/2000
setting up a Community regime for the control of exports of dual-use items and
technology

3996 COM(2002)753 Proposal for a Council Regulation concerning the importation into the
Community of rough diamonds from Sierra Leone

3998 ESTABLISHMENT OF AN OPERATIONAL FUND TO PROVIDE FOR THE
FINANCING OF OPERATION ALPHA

4001 COM(2002)758 Amended proposal for a Council Decision on trade in certain steel products
between the European Community and Ukraine

17 January 2003 Page 11 of 14
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Rural Development Committee

3946 COM(2002)736 Proposal for a Council Directive on Community measures for the control of
foot-and-mouth disease and amending Directive 92/46/EEC.

3947 COM(2002)727 Proposal for a Council Regulation fixing for 2003 the fishing opportunities and
associated conditions for certain fish stocks and groups of fish stocks,
applicable in Community waters and, for Community vessels, in waters where
limitations in catch are required.

3948 COM(2002)735 Modified proposal for a Regulation of the European Parliament and of the
Council laying down Community procedures for the authorisation and
supervision and pharmacovigilance of medicinal products for human and
veterinary use and establishing a European Agency for the Evaluation of
Medicinal Products.

3951 COM(2002)739 Proposal for a Council Regulation on the management of the fishing effort
relating to certain Community fishing areas and resources and modifying
Regulation (EEC) No.2847/93.

3975 COM(2002)718 Communication from the Commission on the operating framework for the
European Regulatory Agencies.

3978 COM(2002)771 Amended proposal for a Regulation of the European Parliament and of the
Council on additives for use in animal nutrition.

3982 COM(2002)729 Proposal for a Council Regulation establishing a system for the identification
and registration of ovine and caprine animals and amending Regulation (EEC)
No.3508/92.
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Social Justice

3975 COM(2002)718 Communication from the Commission on the operating framework for the
European Regulatory Agencies.

17 January 2003 Page 13 of 14
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Transport and the Environment Committee

3953 COM(2002)605 Communication from the Commission to the Council and the European
Parliament concerning nuclear safety in the European Union.

3969 COM(2002)760 Communication from the Commission concerning Article 95 (paragraphs 4, 5
and 6) of the Treaty establishing the European Community.

3975 COM(2002)718 Communication from the Commission on the operating framework for the
European Regulatory Agencies.

3985 COM(2002)780 Proposal for a Regulation of the European Parliament and of the Council
amending Regulation (EC) No.417/2002 of the European Parliament and of the
Council of 18 February 2002 on the accelerated phasing in of double hull or
equivalent design requirements for single hull oil tankers and repealing
Council Regulation (EC) No.2978/94.

3990 COM(2002)769 Proposal for a Directive of the European Parliament and of the Council on
minimum safety requirements for tunnels in the Trans-European Road Network.

3992 COM(2002)750 Proposal for a Directive of the European Parliament and of the Council on the
limitation of emissions of volatile organic compounds due to the use of organic
solvents in decorative paints and varnishes and vehicle refinishing products and
 amending Directive 1999/13/EC.

17 January 2003 Page 14 of 14
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BRIEFING PAPER

“Current status of EC/EU legislation in Scotland and its transposition and
implementation”

Introduction

1. The Committee now receives regular reports from the Scottish Executive on the
current status of EC/EU legislation in Scotland and its transposition and
implementation. The latest report from the Executive is set out in the
accompanying spreadsheet tables (see Annex A, available only in hard copy
versions of this briefing paper).

2. At a previous meeting of the Committee, Members agreed that in their
consideration of implementation, particular focus would be paid to the issues of
the use of section 57 (S57) of the Scotland Act1 and delays in transposition and
implementation. Accordingly, some relevant points in these areas on the
information received are presented below in the briefing provided by the
committee’s parliamentary officials.

Action requested

3. Members are requested to consider the points raised below in the briefing
and discuss whether they agree with the recommendations. Members may
wish to note that this paper has been slightly updated since the version
noted at its last meeting, due to additional information being received2.

Briefing by the clerk and legal adviser

Comments have been provided by the committee’s parliamentary officials solely on the information
supplied in connection with the use of section 57 (1), late implementation and rationale thereof. Some
general comments regarding the overall quality/usefulness of the information provided by each of the
Departments are included at the end of this briefing.

                                                
1 The power that enables Westminster to implement EC obligations in a devolved area on an UK wide basis.
2 In relation to Directive 2001/15.
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I.           Use of section  57 (1)

Finance and Central Services Department

• Directive 2001/78/EC

The Executive indicated: “the directive amends existing directives which have already been given
effect through UK Regulations.  Separate Scottish implementation would result in two sets of
amending Regulations to the overarching UK regulations causing unnecessary confusion for
purchasers and suppliers.  Also, there is no scope to do things differently in Scotland given the nature
of the directive.”

The Committee already has had some extensive correspondence with the Executive in connection
with this Directive.  In particular, the Committee asked the Executive whether - as a matter of policy –
implementation of amendments made post-devolution to Directives implemented through UK
regulations in the pre-devolution era would be done through UK Regulations.

The Executive (letter to the Committee dated 25 June 2002) stated that “there is no presumption
towards implementation on a UK basis where amendments are made to Directives implemented prior
to devolution.”  The Executive also indicated (letter 29 April 2002) that “their approach to the
procurement directives, as in other areas, is to consider each case on its merits.  There are a number of
factors we would consider in deciding whether section 57 implementation might be appropriate.
These would include, for example:

- whether, given the nature of the directive, there is any scope for us to do things differently;
- what the implications might be for the public (in this case, public authorities, suppliers, their legal
advisers and the Courts);
- what the legal implications of separate implementation might be (for example, in choosing to
implement separately, would we incur the risk of legal challenge, and possible financial penalties).”

Members may wish to consider whether they wish to report to Parliament on this Executive
policy, whether they wish to seek additional information on the different factors which inform
the decision to implement Community obligations in devolved areas through UK Regulations. A
possible line of inquiry the Committee may wish to pursue might be to ask the Executive to provide
the Committee with examples of Community Directives in devolved areas where they consider that
there has been scope for the Scottish Ministers to do things differently from the rest of the UK.

Environment Group.

• Directive 2002/62/EC

The Committee may wish to note that although a rationale is provided for use of section 57 (1), no
regulations are actually being made since the Directive is being transposed by administrative means
rather than through the adoption of secondary legislation.  It is however an instance where
implementation takes place on an UK wide basis. The justification provided appears to be legitimate.

• Directive 2001/81/EC

The rationale provided by the Executive was: “the Directive states that Member States should limit
their annual national emissions of 4 different pollutants by 2010.  The emissions are expressed in
quantitative terms for each member state.  It has been decided not to split the UK quantitative
obligation into the 4 different parts of the UK.  To do so would not tie in with the proposed means of
delivery for the UK to meet the obligations.  The preferred approach will be through the most cost
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effective approach for the UK overall, rather than 4 different strategies for each part of the UK (which
would be more expensive to implement”.

This explanation is not clear to officials. Members may wish to consider whether to ask the
Executive for a detailed explanation of the UK proposed means of delivery of this obligation and
also for some clarification as to why it is in Scotland interests “to tie in with the proposed means
of delivery for the UK to meet the obligation”.

II.         Compliance with the time frame for implementation.

Food Standards Agency

• Directive 2001/15:

The Executive indicates that “the transposition deadline was 31 March 2002, the Directive is partly
transposed through Regulations signed off on 30 August 2002, and that the rest of the Directive will
be transposed on 1st April 2004.”

(UPDATED SINCE THE PREVIOUS VERSION OF THIS PAPER). This Directive actually
provides for different deadlines in relation to the two different types of obligations it lays down.
Under the Directive, the obligation to prohibit the trade in products which do not comply with the
Directive is only due to take effect on the 1st April 2004. Therefore, there is no problem with the rest
of the Directive being transposed on 1st April 2004.

• Directive 2002/70

The deadline for implementation is 28 February 2003, the Executive did not indicate whether or not
transposition will be on time, particularly since this is the first time this Directive appears in an
implementation report. The Committee may wish to consider asking the Executive to provide this
information.

• Directive 2002/69/EC

The Executive indicates that the deadline for transposition (28 February 2003) will not be met,
although it does not provide the Committee with any indication as to when transposition will be
complete. The Committee may wish to consider asking the Executive to provide this
information.

The Executive’s reason for late transposition is that the Commission published the Directive late.
Members may wish to consider asking the Executive what steps if any have been taken to
approach the Commission and ask for additional time for transposition.

• Directives 2001/46/EC, 2002/32/EC, 2001/114/EC, 2002/46/EC and 2002/2/EC

The Executive did not indicate whether transposition will be on time. The Committee may wish to
consider asking the Executive to provide this information.

• Directive 2002/72/EC

The Executive did not indicate whether the subject matter of this Directive is reserved or devolved.
The Committee may wish to consider asking the Executive to provide this information.
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Justice Department

• Directive 1999/22/EC.

The original deadline for transposition was 9 April 2002, the Executive indicates that transposition
will be complete by January 2003, and gives as a reason for late implementation; “UK wide co-
ordination.” The Committee however is not provided with any information as to why such co-
ordination is thought to be necessary. Members may wish to consider asking the Executive to
provide details as to why UK wide co-ordination is thought to be necessary.  Furthermore,
Members may wish to note that, as a matter of Community law, this would not be accepted as a
valid justification for late implementation.

Environment and Rural Affairs Department (Agriculture).

There are a number of instruments for which transposition will be late.

• Council Directive 2002/75/EC of 20 November 2000 laying down specific provisions for the
control and eradication of bluetongue.

• Council Directive 2001/89/EC of 23 October 2001 on Community measures for the control of
classical swine fever.

• Commission  Directive 2001/93/EC of 9 November amending Directive 91/630/EEC laying down
minimum standards for the protection of pigs

• Council Directive 2002/60/EC of 27 June 2002 laying down specific provisions for the control of
Africa swine fever and amending Directive 92/119/EEC as regards Teschen Disease and African
swine fever.

• Council Directive 2001/88/EC of 23 October 2001 amending Directive 91/630/EEC laying down
minimum standards for the protection of pigs.

For all of these instruments the reason given for late implementation is the same, namely the fact that
priority has been given to foot and mouth disease activities. Members may wish to consider that, as
a matter of Community law, this is not a valid justification. Members may also wish to consider
whether they need to ascertain the consequences of belated implementation for animal health.

Environment Group.

• Directive 2002/3/EC

The Executive indicates that transposition will not be on time although it does not provide the
Committee with any details as to when transposition will be complete, nor does it provide any reasons
for late transposition. Members may wish to consider asking the Executive to provide this
information.

III         General Comments

Analysis of the Executive’s report first requires checking the previous report against the current one to
see which Directives are new, and which have been implemented/taken off the database. New
Directives are not always placed at the end of the outstanding list for each Department. Time and
resources would be saved if new Directives could be more easily identified. Members may wish to
consider whether to recommend this course of action to the Executive.

Some implemented Directives are listed with sign off dates - others simply disappear from one month
to the next. A uniform system whereby Directives implemented between reports were included in the
report following their implementation would make the report more user friendly. Members may wish
to consider whether to recommend a consistent use of  "signed off on" box to the Executive.



EU/03/2/6

5

In previous correspondence with the Executive (Convener’s letter to Jim Wallace dated 27 March
2002) the Committee, whilst welcoming the efforts of the Executive in relation to the provision of
information, made a number of general observations with regard to the quality of the information
supplied.  In particular, the Convener recommended that more care and attention be paid to the
compilation of the Executives report.  The Deputy First Minister (letter of 29 April 2002) gave
reassurance that more attention will be paid in the future to ensure the provision of full and accurate
information.  Still, as was highlighted throughout this paper, the quality of information provided to the
Committee by a number of Departments could be improved.

Thus, there remain instances where information is simply lacking or where the reasons given are
insufficient.  There are also examples of inaccuracies.  For example, for Directive 2002/81, the means
of transposition is stated as "SP-secondary" however, in the ‘transposition complete’ box, reference is
made to "the SI implementing the directive"; for Directive 2000/75 SEERAD gives the date of March
2003 as the date for which transposition will be complete, yet the reason for which transposition will
be late field contains the following statement: “there is no anticipated transposition date”.

As a consequence, a somewhat cumbersome process by which an exchange of written correspondence
with the Executive is entered into. This generates extra work for the Executive departments concerned
and makes the Committee’s task of improving accountability of departments more difficult. Members
may wish to consider whether to recommend that more care is taken in the preparation of
reports by the individual departments.

Finally, several departments appear to provide no information whatsoever. Even if there were no
outstanding Directives relevant to those departments, it would be useful for them to provide a
statement to that effect. Members may wish to consider whether to recommend this course of
action to the Executive.

IV         Use of derogations

Last year, the Committee decided to focus primarily on two issues out of the series of options
highlighted to them for scrutiny of implementation and transposition of EC/EU obligations - namely
the use of section 57 (1) and late implementation. The comments above from the committee’s
parliamentary officials only relate to these two areas of focus. However, and given that the Committee
had also shown some inclination in alerting other Committees to the existence of derogations, e.g. its
report on the water framework directive, Members may wish to note the following points.

• Directive 2002/46/EC

Members may also wish to consider whether they wish to establish the nature of the derogation
provided for under the Directive, ascertain the implications of use of this derogation and inform
the Health and Community Care Committee accordingly. Alternatively, Members may prefer to
just flag up to the that Committee and for that Committee to decide to undertake this study of
their own.

• Directive 2001/18/EC on the deliberate release into the environment of GMOs (option =
differentiated procedure for consent)

• Directive 2001/93/EC amending Directive 91/630/EC laying down minimum standards for the
protection of pigs

These are two Directives where "no" has been entered in the "options/derogations" box, despite the
inclusion of options or derogations in the instrument.  Please note that there might be other Directives
listed here which do contain exemptions/derogations which could not be picked up from the title or
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which officials have not come across in the course of other activities. Members may wish to seek
some clarification from the Executive.

Stephen Imrie
Clerk to the European Committee

21 January, 2003
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ANNEX A

EXECUTIVE’S DECEMBER REPORT ON THE STATE-OF-PLAY WITH
TRANSPOSITION AND IMPLEMENTATION OF EC/EU OBLIGATIONS IN
SCOTLAND (available only in the hard copy versions of this report)



SE Environment and Rural Affairs Department -  Environment Group

Directive 
Reference

Title Purpose of Directive Devolved 
State

SE  Lead 
Department

Whitehall 
Lead 
Department

Means of 
Transposition

S57 rationale (if applicable) Authority Authority Comment - Why Chosen Transposition 
Deadline

Transpositi
on Met 
Date

Will 
Transpositi
on be 
completed 
on time?

If not when 
will 
transposition 
be complete

If not why will 
transposition be late

Options/De
rogations

Options/D
erogation
s 
Comment

Reporting 
Requireme
nt

Reporting 
Requirement Comment

Actual 
Domestic 
Regs/Act 
Signed off 
on

Actual 
Commission 
Notified of UK 
Transposition on

1999/13/EC Council Directive 1999/13/EC of 11 March 
1999 on the limitation of emissions of volatile 
organic compounds due to the use of organic 
solvents in certain activities and installations

To prevent or reduce the direct and 
indirect effects of emissions of volatile 
organic compounds (VOCs) into the 
environment, mainly into air, and the 
potential risks to human health 
(commanly known as the Solvents 
Emissions Directive)

Devolved SEERAD DEFRA SP/Secondary To be 
determined

01-Apr-01 No Partially 
transposed 
by Direction 
to SEPA on 
1 March 02. 
Final stage 
expected 
Spring 03

Complex legal task and 
the need for a common 
apporach with  DEFRA - 
for further information 
see letter from Ross 
Finnie to Convener 
dated 31 October 2002.

NO YES every 3 years

2000/53/EC Directive 2000/53/ EC of the European 
Parliament and of the Council of 18 September 
2000 on end-of life vehicles

To reduce detrimental environmental 
impact of end of life vehicles

Part-
Devolved

SEERAD DTI SP/Secondary To be 
dtermined

21-Apr-02 No 25-Jun-05 Delays caused by 
extended and 
inconclusive 
discussions between 
UK Govt and industry - 
for further information 
see letter from Ross 
Finnie to Convener 
dated 31 October 2002. 

YES Options 
for permit 
requireme
nts

YES Every 3 years

2001/18/EC Directive 2001/18/EC of the European 
Parliament and of the Council of 12 March 
2001 on the deliberate release into the 
environment of genetically modified organisms 
and repealing Council Directive 90/220/EEC - 
Commission Declaration

To reduce harmful impacts of 
deliberate release of GMOs into the 
environment

Part-
Devolved

SEERAD DEFRA SP/Secondary Section 2(2) S156 Environmental Protection Act 
1990/Section 2(2) European 
Communities Act 1972

17-Oct-02 No Mid-Dec-02 Consultation on draft 
implementing 
regulations will not be 
completed until 15 
October 2002.  
Thereafter regulations 
subject to affirmative 
procedure - earliest 
implementation date 
mid-Dec 02 - for further 
information see letter 
from Ross Finnie to 
Convener dated 31 
October 2002.

NO YES Implementation report 
every three years

05-Dec-02

2002/62/EC Commission Directive 2002/62/EC of 9 July 
2002 adapting to technical progress for the 
ninth time Annex I to Council Directive 
76/769/EEC on the approximation of the laws, 
regulations and administrative provisions of the 
Member States relating to restrictions on the 
marketing and use of certain dangerous 
substances and preparations (organostannic 
compounds)

To approximate the laws, regulations 
and administrative provisions relating to 
restrictions on the marketing and use of 
certain dangerous substances and 
preparations and prevent pollution.

Part-
Devolved

SEERAD DEFRA Administrative 
means

Implementation is proposed on a UK basis via the revocation of 
approvals for use of organotins already granted under the Food and 
Environment Protection Act 1985 or the Control of Pesticides 
(Scotland) Regulations 1986.  None of the means of transposition 
shown opposite are particularly appropriate in this particular case. 
The measures are of a minor technical nature and there are no 
particularly Scottish interests.  The transposition route proposed by 
DEFRA as set out above seems sensible and is pragmatic in view 
of the short transposition timescale.

Implementing EC Directive 31-Oct-02 YES NO NO

2001/81/EC Directive 2001/81/EC of the European 
Parliament and of the Council of 23 October 
2001 on national emission ceilings for certain 
atmospheric pollutants

To restrict the overall emissions into 
the atmosphere of certain air pollutants 
from Member States.

Devolved SEERAD DEFRA UK 
Parliament/S 57

Directive states that Member States should limit their annual 
national emissions of 4 different pollutants by 2010. The emissions 
are expressed in quantitative terms for each member state. It has 
been decided not to split the UK quantitative obligation into the 4 
different parts of the UK. To do so would not tie in with the 
proposed means of delivery for the UK to meet the obligations. The 
preferred approach will be through the most cost-effective 
approach for the UK overall, rather than 4 different strategies for 
each part of the UK (which would be more expensive to 
implement).

Section 2(2) 27-Nov-02 No 20-Dec-02 UK Regs slightly 
delayed

NO YES Annually

2000/69/EC Directive 2000/69/EC of the European 
Parliament and of the Council of 16 November 
2000 relating to limit values for benzene and 
carbon monoxide in ambient air

To monitor and control the amounts of 
benzene and carbon monoxide in 
ambient air

Devolved SEERAD DEFRA SP/Secondary Section 2(2) Scottish Ministers. Section 2(2) of the 
ECA 1972. The responsibility to 
attain the limit values  is placed upon 
Scottish Ministers.

13-Dec-02 No 24-Jan-03 The SE is dependent on 
DEFRA timetable to 
finalise Regs as  
agreement  needed 
between SE, DEFRA 
and other DAs on a 
couple of common 
issues. 

YES,a 
derogation 
for 
benzene is 
allowed in 
limited 
circumstan
ces  

The 
derogatio
n is not 
required 
in 
Scotland 

YES Annually and every 3 
years

Page 1 of 2



SE Environment and Rural Affairs Department -  Environment Group

Directive 
Reference

Title Purpose of Directive Devolved 
State

SE  Lead 
Department

Whitehall 
Lead 
Department

Means of 
Transposition

S57 rationale (if applicable) Authority Authority Comment - Why Chosen Transposition 
Deadline

Transpositi
on Met 
Date

Will 
Transpositi
on be 
completed 
on time?

If not when 
will 
transposition 
be complete

If not why will 
transposition be late

Options/De
rogations

Options/D
erogation
s 
Comment

Reporting 
Requireme
nt

Reporting 
Requirement Comment

Actual 
Domestic 
Regs/Act 
Signed off 
on

Actual 
Commission 
Notified of UK 
Transposition on

2000/76/EC Directive 2000/76/EC of the European 
Parliament and of the Council of 4 December 
2000 on the incineration of waste

To prevent/limit the detrimental 
environmental effects of  incinerating 
waste

Devolved SEERAD DEFRA SP/Secondary 28-Dec-02 Unlikely 01-Feb-03 Complex legal task and 
the need for a common 
apporach with  DEFRA - 
for further information 
see letter from Ross 
Finnie to Convener 
dated 31 October 2002.

NO YES Every 3 years

2002/45/EC Directive 2002/45/EC of the European 
Parliament and of the Council of 25 June 2002 
amending for the twentieth time Council 
Directive 76/769/EEC relating to restrictions on 
the marketing and use of certain dangerous 
substances and preparations (short-chain 
chlorinated paraffins)

To approximate the laws, regulations 
and administrative provisions relating to 
restrictions on the marketing and use of 
certain dangerous substances and 
preparations and prevent pollution.

Devolved SEERAD DEFRA SP/Secondary Section 2(2) Implementing EC Directive - Section 
2(2)  European Commujities Act 
1972

06-Jul-03 YES NO NO

2002/3/EC Directive 2002/3/EC of the European 
Parliament and of the Council of 12 February 
2002 relating to ozone in ambient air

To establish long-term objectives, 
target values, and alert and information 
thresholds for concentrations of ozone 
in ambient air in the Community, with 
the aim of preventing or reducing the 
harmful effects of ozone on human 
health and the environment.

Devolved SEERAD DEFRA SP/Secondary Section 2(2) Scottish Ministers. Section 2(2) of the 
ECA 1972. The responsibility to 
attain where possible the target 
values and long term objective for 
ozone is placed upon Scottish 
Ministers.

09-Sep-03 No NO YES Annually and every 3 
years

2000/60/EC Directive 2000/60/EC of the European 
Parliament and of the Council of 23 October 
2000 establishing a framework for Community 
action in the field of water policy

To establish a framework for 
Community action in the field of water 
policy

Devolved SEERAD DEFRA SP/Primary Other Water Environment & Water Services 
Bill will be used.  Scope and 
fundamental nature of the Water 
Framework Directive  including new 
system of management/planning for 
the water environment and 
introduction of abstraction controls

22-Dec-03 YES YES Less 
exacting 
objectives
; longer 
timescale
s.

YES Every 3 years.

2002/49/EC Directive 2002/49/EC of the European 
Parliament and of the Council of 25 June 2002 
relating to the assessment and management of 
environmental noise

To define a common approach to 
measuring and reducing environmental 
noise in the EU.

Not yet 
determine
d

SEERAD DEFRA 18-Jul-04 YES NO YES Inform Commission 
and public of 
competent authorities; 
inform Commission of 
any existing noise 
limits; inform 
Commission of first 
wave areas to be 
mapped and second 
wave areas to be 
mapped.

2001/42/EC Directive 2001/42/EC of the European 
Parliament and of the Council of 27 June 2001 
on the assessment of the effects of certain 
plans and programmes on the environment

To ensure that a strategic 
environmental assessment is 
undertaken as part of the decision-
making process on certain plans and 
programmes.

Devolved SEERAD ODPM SP/Secondary Section 2(2) Implementing EC Directive - Section 
2 (2) European Communities Act 
1972

21-Jul-04 YES NO YES Commission report 
after 5 years, and 
then every 7 years 
afterwards

Page 2 of 2
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BRIEFING PAPER

“Letter from the Scottish Executive (exchange of correspondence with Ross
Finnie MSP on October 2002’s implementation report)”

Introduction

1 During a previous meeting, the Committee considered the Executive’s
response to previous correspondence from the Committee on the report on
the implementation and transposition of EC/EU obligations in Scotland,
provided to the Committee for October 2002.  As a result, the Committee
wrote to the Executive seeking clarification on the reasons supplied by the
Executive for the late implementation of a number of instruments. (see Annex
A for a copy of the Committee’s letter).

2 The Committee has now received a response (see Annex B) provided by
Ross Finnie MSP, Minister for Environment and Rural Development. The
Committee’s officials have considered the response and make the following
observations.

Action requested

3 Members are asked to consider the exchange of correspondence and
the points raised and advise the Clerk accordingly.

Points raised

Council Directive 1999/13/EC of 11 March 1999 on the limitation of emissions of volatile organic
compounds due to the use of organic solvents in certain activities and installations

The Committee had asked to be provided with information as to the date at which the Executive had
become aware of the difficulties involved in implementing this instrument. The Executive has now
provided the Committee with this information.

The Committee had asked at what stage was the Regulatory Impact Assessment (RIA) carried out.
The Executive indicated that it was carried out 5 months after the Directive was adopted.
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The Committee had also asked the Executive whether a regulatory impact assessment was carried out
at the time the proposal was published by the Commission by the responsible Whitehall Department.
The Executive replied that a compliance cost assessment was undertaken a year after the Directive
was published by the Commission. This would suggest that no regulatory impact assessment was
carried out at the time the proposal was published by the Commission by the responsible
Whitehall Department.

In this instance, although no RIA appears to have been commissioned at the time the proposal was
adopted by the responsible Whitehall Department (this Directive was pre-devolution) and the
Compliance Cost assessment has been undertaken a year after the Directive has been adopted, the
Committee may wish to note that in his response the Executive  has provided assurance that the
policy implications are considered during the negotiation stages and that all the processes in
place to involve the devolved administration during the negotiation stage are operative.

Directive 2000/76/EC of the European Parliament and of the Council of 4 December 2000 on the
incineration of waste

The Committee had asked the Executive for an explanation of the reasons that prevented it from
consulting stakeholders when the Commission first published the proposal. The Committee had also
recommended to the Executive that in the future stakeholders are consulted as part of the examination
of the implications of the EU proposal. Finally, in relation to the Executive’s comments on
“Complexities”, the Committee asked the Executive for an explanation of the reasons that prevented it
from considering the legal implications of the proposal at the time the Directive was being adopted.
All of these queries have been answered.

The Committee had also asked for further information on the meaning of “consistency of regulation
throughout the UK”. In particular, the Committee had asked for an indication of the areas where the
implementing regulations can be different from those in the rest of the UK and an indication of the
consideration given in the Executive to the advantages in taking a different approach to regulation of
this area in Scotland.  The Executive explained that, “other than reflecting regulatory differences in
Scotland, the implementing regulations should take the same approach as the rest of the UK.  This
reflects policy that environmental regulations affecting business should be consistent, whenever
appropriate, throughout the UK”.  Members may wish to note this statement of policy and
consider whether they have any comments to make on this governing principle.

Directive 2001/18/EC of the European Parliament and of the Council of 12 March 2001 on the
deliberate release into the environment of genetically modified organisms and repealing Council
Directive 90/220/EEC – Commission Declaration

In its letter dated 31 October 2002, the Executive had stated that, “Implementation of the revised
Directive to achieve the Executive’s policy objectives of openness and transparency and provide a
meaningful framework for public engagement within the constraints of the Directive has proved
challenging”. The Committee had asked for clarification of this point.  This has now been clarified.

The Committee had also asked the Executive what representations were made at the time of adoption
of this Directive to the effect that the deadline set for implementation ought to become ‘more
realistic’.  This has been answered.

Stephen Imrie
Clerk to the European Committee

21 January, 2003
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ANNEX A

COMMITTEE’S LETTER TO THE EXECUTIVE (6 December 2002)

Council Directive 1999/13/EC of 11 March 1999 on the limitation of emissions of volatile organic
compounds due to the use of organic solvents in certain activities and installations

1 This is pre-devolution directive, therefore in this instance it would have been impossible for
the Executive to consider the implications of the proposal at the negotiation stage. So on this
occasion the Executive cannot be asked to explain what prevented them from (i) consulting
with stakeholders, (ii) carrying out a RIA of the proposal (iii) assessing the legal implications
of the proposal at the time the Directive was being negotiated. However, the Committee asked
a specific question, namely to be provided with information as to the date at which the
Executive had become aware of the difficulties involved in implementing this instrument, and
this has not been answered. The Committee asks again for this information.

2 In relation to the progress towards transposition, the Executive states that this “was decided at
the outset”. The Committee asks for this to be clarified, for example, does the Executive
mean at the stage where the Executive started with the implementation process.

3 As outlined before, this is pre-devolution directive, therefore in this instance it would have
been impossible for the Executive to consider the implications of the proposal at the
negotiation stage. So on this occasion the Executive cannot be asked to explain what
prevented them from ascertaining right at the negotiation stage, the policy implications of the
proposals. However, the Committee asks the Executive whether a regulatory impact
assessment was carried out at the time the proposal was published by the Commission
by the responsible Whitehall Department.

4 The policy implications of a Commission proposal must be assessed at the time the
Commission proposal is made public. Further Government Departments are required to carry
out an independent assessment of the policy implications of a proposal – i.e. not just duplicate
the Commission explanatory memorandum. Finally, Government Departments are required to
bear in mind that assessing the policy implications of a proposal includes paying due regard to
the fact that the same policy may have different implications in the different parts of the UK.
Accordingly, the Committee takes this opportunity to suggest to the Executive that it is
perhaps more opportune to consider the policy implications of the proposal right at the
negotiation stage.

Directive 2000/76/EC of the European Parliament and of the Council of 4 December 2000 on the
incineration of waste

5 The Committee asks the Executive for an explanation of the reasons that prevented it
from consulting stakeholders when the Commission first published the proposal. In
addition, the Committee recommends to the Executive that in the future stakeholders are
consulted as part of the examination of the implications of the EU proposal. In relation to
the Executive’s comments on “Complexities”, the Committee asks the Executive for an
explanation of the reasons that prevented it from considering the legal implications of
the proposal at the time the Directive was being adopted.

6 With regards to the Executive’s comments on “Common approach”, the Committee should
note the rationale provided by the Executive for the use of Section 57(1) in that it provides
“consistency of regulation throughout the UK and achievement of a level playing field for
Scottish business…”. Members suggest to the Executive that it may be better to seek to
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build up an expertise in the drafting of separate instruments and in policy formulation
in this area.

7 Members request some further information on the following points: in which areas can
the implementing regulations be different from those in the rest of the UK; what
consideration has been given in the Executive to the advantages in taking a different
approach to regulation of this area in Scotland?

Directive 2001/18/EC of the European Parliament and of the Council of 12 March 2001 on the
deliberate release into the environment of genetically modified organisms and repealing Council
Directive 90/220/EEC – Commission Declaration

8 The Executive has stated that, “Implementation of the revised Directive to achieve the
Executive’s policy objectives of openness and transparency and provide a meaningful
framework for public engagement within the constraints of the Directive has proved
challenging”. Members ask for a clarification of this point. Is the Executive suggesting that
the Directive places limitations on their capacity to consult and inform the public? The
Committee asks the Executive for specific examples of the ways in which the Directive
does indeed limit/hampers/interfere with their own policy objectives of openness,
transparency and prevent them from laying out a meaningful framework for public
engagement.

9 Members may wish to note that the Directive was amended with a view, among other
objectives, to provide for a more transparent legislative framework which would ensure better
information and consultation of the public.  In particular, while Directive 90/220 left it to the
discretion of the Member States to consult and inform the public, the new Directive provides
for information and consultation of the public.  In other words, Member States now have an
obligation to ensure that the public is consulted, although they still have a discretion as to the
ways in which they organise the carrying out of such consultation.  In addition, the new
Directive provides a list of the types of information which must be made available to the
public in all circumstances.  Finally given the legal basis for the adoption of this Directive
(namely Article 95 EC), opportunities are expressly provided to go beyond the Community
legislative framework.

10 In the Minister’s letter, the Executive states that, “The Executive acknowledges and regrets
that it has taken more than 18 months to implement the revised Directive”. The fact that
Directive 90/220 was due to be revised has been known for a considerable amount of time.
The original proposal to amend the Directive was brought forward by the Commission on 4
May 1998.  Furthermore, given that the Directive went through all the stages of the co-
decision procedure, the Executive was provided with a number of opportunities to make
representations about extending the deadline for implementation. Members therefore ask
the Executive what representations were made at the time of adoption to the effect that
the deadline set for implementation ought to become ‘more realistic’.

General points

11 What the analysis by the Committee brings to light is a suggestion that there is a need for
proper consideration of the implications of a proposal at the negotiation stage. Proper
consideration of the implications of a proposal might include (i) assessing the policy and
financial implications of the proposal, (ii) examining its legal implications, and (iii) carrying
out a regulatory impact assessment. All of these issues do in fact constitute separate headings
of information under the Explanatory Memorandum which have to be supplied when the
Commission first publishes its proposals.
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12 The Committee in its letter had noted previously the need to consider implementation at the
negotiation stage, and of the need for better forward planning, both of which are very
helpfully acknowledged by the Minister. Members ask whether this acknowledgement
constitutes a commitment on the part of the Minister that in the future the Scottish
Executive will approach its contribution to the negotiation of Community instruments in
full knowledge of their practical implications.

13 Furthermore, Members raise the following points. This letter is a letter from Ross Finnie
MSP as Minister for Environment Rural Development.  However, the issues raised apply
across the various departments of the Executive. Therefore, Members ask that all
Departments in the Executive with responsibilities for implementation of Community
instruments are reminded of the need to consider the implications of any new proposals
as early as possible and certainly from the moment the Commission proposal is formally
published.
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ANNEX B

EXECUTIVE’S RESPONSE

Thank you for your letter of 6 December, which sought further clarification regarding the
implementation of certain environmental Directives. I have dealt with your specific questions
on each Directive in turn below:

Council Directive 1999/13/EC of 11 March 1999 on the limitation of emissions of volatile
organic compounds due to the use of organic solvents in certain activities and installations.

1. The Committee asked at what date the Executive became aware of the difficulties
involved in transposing Council Directive 1999/13/EC.  The difficulties in implementing this
Directive through the existing pollution control framework were first highlighted in the
consultation paper issued in August 2000.

2. The reference to “at the outset” in my earlier letter referred to the Regulatory Impact
Assessment which was prepared after the Directive was adopted.  The timeframe here,
therefore, refers to the implementation process.  In this case the RIA was commissioned in
August 1999, some 5 months after the Directive was adopted.

3. The UK Department of Environment undertook a Compliance Cost Assessment in
1997, the year after the Directive was published by the Commission.

4. The Scottish Executive does consider the policy implications of a proposal at the
negotiation stage. We often consult key stakeholders at an early stage in the development of
EC Directives, sometimes at the White Paper stage or shortly after a proposed Directive has
been published by the Commission.  A Regulatory Impact Assessment (RIA) for the UK is
also undertaken once a proposed Directive has been published. These assessments should
respect the differences in policy across the UK.  Together, the RIA and the consultation
exercise will inform the Scottish Executive's view and the overall UK negotiating position.

Council Directive 2000/76/EC of the European Parliament and the Council of 4 December
2000 on the incineration of waste.

5. The UK Department of the Environment, Transport and the Regions consulted
industry and other stakeholders after Directive 2000/76/EC was published in 1998, prior to it
being adopted in 2000.  A Regulatory and Environmental Impact Assessment was also
prepared in 1999.  Nothing prevented the Scottish Executive from considering the legal
implications of the proposal once the Directive was adopted. The Scottish Executive broadly
considers the legal implications of proposed Directives once they are published to ensure that
they are compatible with Scots Law. An assessment of existing legislation is made in the RIA
and implementation is borne in mind during negotiations. However, it is not appropriate to
give detailed consideration to the implementation until the Directive has been agreed since
the proposal may change substantially during the course of negotiations.  Once the Directive
is adopted, the different methods of implementing a Directive can be considered in more
detail, which is what happened in the case of the Waste Incineration Directive.

6. The Waste Incineration Directive will be implemented using secondary Scottish
legislation. It will be similar to the legislation in other parts of the UK in order to achieve a
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common approach and therefore a level playing field for Scottish business. The Scottish
Executive usually drafts separate statutory instruments to implement Directives whenever the
subject matter is devolved.  This follows consultation with Scottish stakeholders and ensures
that our regulations take full account of any special circumstances north of the Border.

7. As Directive 2000/76/EC covers devolved matters, there is no reason why the
regulations to transpose the Directive should not be different to the rest of the UK, provided
they transpose the Directive in full.  The Executive has already carefully considered this in
relation to this Directive and has concluded that, other than reflecting regulatory differences
in Scotland, the implementing regulations should take the same approach as the rest of the
UK.  This reflects policy that environmental regulations affecting businesses should be
consistent, whenever appropriate, throughout the UK. It is not necessary to use Section 57(1)
procedures to achieve this common approach nor is it the practice of the Scottish Executive to
do so.

Directive 2001/18/EC of the European Parliament and of the Council of 12 March 2001 on
the deliberate release into the environment of genetically modified organisms and
repealing Council Directive 90/220/EEC - Commission Declaration

8. When referring to the "challenge" in my previous response I was describing the
difficulties in introducing a strengthened regulatory regime as soon as possible rather than
seeking to perpetuate the previous rather weaker arrangements.  The Directive introduces for
the first time a formal requirement to consult the public about experimental releases but
equally it remains firmly based upon scientific consideration of environmental risk.
Decisions around individual consents will continue to focus on issues around the potential
risk of adverse effects on human health or the environment.  However, the Executive’s view
is that the implementing regulations that are now in place provide a meaningful framework
for public engagement and do not conflict in any way with its policies on openness or
transparency.

9. I acknowledge that it should have been possible to implement the Directive in the
time available but elements of the implementation took rather longer than was originally
anticipated, which is why no representations were made at the time of adoption. This has now
been achieved although I regret that the implementation timetable was exceeded by 7 weeks.
The Committee will be aware that “The Genetically Modified Organisms (Deliberate
Release) (Scotland) Regulations 2002 came into force on 5 December 2002.  In doing so,
Scotland joined England and Denmark as the only European competent authorities to have
transposed the Directive into their national legislation.

General Points

10. My officials and I spend a considerable amount of time considering the practical
implications of implementing draft Directives and already carry out the functions you have
suggested in paragraph 11 of your letter.  Furthermore, when draft Directives with a
particular Scottish interest are being considered by the Council we participate in Working
Groups in Brussels and seek to reflect Scottish concerns in the UK negotiating line. It is quite
wrong to suggest that the Scottish Executive does not pay attention to the potential effects of
draft EU legislation in Scotland. These matters are always at the forefront of our minds.
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I trust that this letter clarifies the position in relation to the implementation of the above
Directives.

Ross Finnie MSP


