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EUROPEAN COMMITTEE

AGENDA

14th Meeting, 2001 (Session 1)

Monday 5 November 2001

The Committee will meet at 2.00 pm in Committee Room 2.

1. Item in private: The Committee will consider whether to take item 6 in private.

2. Convener’s report: The Convener will update the Committee on the—

Letter received from John Home Robertson MSP regarding the recent
decision of the EC’s Standing Veterinary Committee rejecting proposals to
recommence lamb exports from Scotland.

3. Scottish European Structural Fund Forum: The Committee will discuss the
agenda and papers for the forthcoming meeting of the Forum, scheduled for 12
November 2001.

4. Governance in the European Union and the Future of Europe: The
Committee will hear from and discuss a draft report produced by its adviser, Dr.
Amanda Sloat.

Not before 3.15 pm:

5. UK Minister For Europe: The Committee will hear from the Rt Hon Peter Hain
MP on issues relating to the Future of Europe debate.

6. The euro and state-of-preparation in Scotland: The Committee will consider a
draft report into the preparation for, and policy implications of, the single currency
in Scotland: a contribution to the euro debate from a Scottish perspective.

Stephen Imrie
Clerk to the Committee

Tel: 0131 348 5234
***********************
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The following papers are attached for this meeting:

Agenda Item 1

There are no papers attached for this item

Agenda Item 2

Convener’s Report, including

- Letter from John Home Robertson MSP, dated 30 October 2001
(hard copy only)

- Scottish Executive News Release (SE4214/2001)

Agenda Item 3

Agenda and papers for the proposed meeting of the Scottish European Structural
Fund Forum

Agenda Item 4

Draft report prepared by Dr. Amanda Sloat on Scotland and the EU: a contribution to
the EU governance debates

Agenda Item 5

There are no papers attached for this item

Agenda Item 6

Private paper: Report on the preparation for, and policy implications of, the single
currency: a contribution to the euro debate in Scotland
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CONVENER’S RECOMMENDATION

1. Letter received from John Home Robertson MSP regarding the recent decision of the EC
Standing Veterinary Committee (SVC) rejecting proposals to recommence lamb exports
from Scotland. The Committee will have received a letter from John Home Robertson
MSP regarding the recent decision by the SVC on lamb exports. The Convener
recommends that:

The Committee invites John Home Robertson MSP to explain his concerns
and for Members to then decide on an appropriate course of action.

Hugh Henry MSP
Convener

31 October 2001



News Release, Scottish Executive (SE4214/2001)

EU countries say no to Scottish lamb

Despite strong support from the European Commission, EU Member States have rejected
proposals to recommence lamb exports from Scotland.

The decision was made at today’s Standing Veterinary Committee in Brussels, despite the
strenuous efforts of Scotland’s Chief Veterinary Officer, Leslie Gardner, and the support of
the Commission.

The Committee did agree that its previous decision to allow pig meat exports from the whole
of Scotland, apart from Dumfries and Galloway and the Borders, should be extended to these
two Counties. Beef exports - from parts of Scotland which have had no cases of FMD - was
also agreed.

Ross Finnie, Minister for Environment and Rural Development said:

"I am bitterly disappointed that despite very strong support from the European Commission
the Committee refused to vote in favour of the resumption of lamb exports from Scotland.
This decision could not have been based on the science. Most of Scotland did not have Foot
and Mouth Disease and the areas which did, have had no disease for nearly five months."

"Despite this setback, I will continue to press Scotland’s case extremely forcefully and will
insist that the position is reassessed when the SVC next meets in a fortnight’s time. At that
point it is to be hoped that the Committee will treat Scotland’s extremely strong case on its
merits."

"Although I am obviously very annoyed and disappointed at the outcome on sheepmeat, I am
pleased that the Committee at least agreed that the whole of Scotland can now export
pigmeat. The fact that beef can now be exported from most of Scotland is also a step forward
and one which I trust can be built on in a fortnight’s time"
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SCOTTISH EUROPEAN STRUCTURAL FUNDS FORUM

CONFERENCE ROOM 3, VICTORIA QUAY, EDINBURGH
MONDAY 12 NOVEMBER 2001 AT 12.30PM

AGENDA

Buffet lunch available from 12:00 Noon in the foyer, Victoria Quay

1. Welcome

• Apologies
• Minutes of meeting on 18 June 2001 –copy attached

2. Minister’s Introduction: Developments since last meeting on Structural
Funds Programme implementation; and the future of the Funds debate

3. Review of the strategic role of Programme Monitoring Committees
Paper 7 attached

4. The Future of the Funds
Paper 8 attached

5. Minister’s Concluding Remarks

6. Any Other Business
Date of next meeting

Scottish Executive
November 2001

Issued to SESFF on 29 October 2001:

Policy statement by Minister for Finance and Local Government on the implementation of European Structural
Funds programmes in Scotland in 2002.
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SCOTTISH EUROPEAN STRUCTURAL FUNDS FORUM HELD IN MERIDIAN
COURT, GLASGOW ON MONDAY 18 JUNE 2001

Present: Angus Mackay MSP (Chairman), Minister for Finance & Local Government
Peter Peacock MSP (Deputy Chairman), Deputy Minister for Finance & Local
Government
David Martin MEP, Member of European Parliament
Hugh Henry MSP, Convenor European Committee of the Scottish Parliament
Lord Sewel, Vice Principal, Aberdeen University
Ken Collins, Chairman, Scottish Environmental Protection Agency
Veronica MacDonald, Deputy Secretary General, Scottish Trades Union Congress
Campbell Christie, Member of ECOSOC
Lex Gold, Director, Scottish Chambers of Commerce
Cllr Andrew Tulley, Convenor Scottish Borders Council
Cllr David Green, Convenor, Highland Council
Cllr Alex McGhee, Inverclyde Council and West of Scotland European
Consortium
Cllr Linda Gow, Deputy Leader, Falkirk Council

In Attendance: Colin Imrie, Scottish Executive, European Structural Funds Division, FCSD
Eleanor Rennie, Scottish Executive, European Structural Funds Division, FCSD
Diane McLafferty, Scottish Executive, European Structural Funds Division,
FCSD
Jocelyn Mawdsley, Scottish Executive, European Structural Funds Division,
FCSD
Chloe Squires, Scottish Executive, European Structural Funds Division, FCSD
David Simpson, Deputy Clerk, European Committee of the Scottish Parliament

Apologies: Paul Ballantyne, Dr James Hunter, Robert Beattie, John Home Robertson MSP,
Professor Joan Stringer, Cllr Christine May, Frank Pignatelli

(Jim Hunter had submitted comments in writing)

Introduction

1. The Minister thanked everyone for attending.  He emphasised the potential for
Structural Funds Programmes to deliver Scottish Executive objectives and the need to make
the current Programmes as effective as possible in view of the substantially reduced level of
Structural Funds that will be available post 2006.

Minutes of Meeting

2. It was noted that the Minutes of the last meeting had previously been circulated and
agreed.
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Annual Review Process/Annual Summary Document (ASD)

3. The Minister welcomed the new Annual Review Process as an effective means of fine
tuning the European Structural Fund Programmes to ensure they achieve their full potential
and link back into Scottish Executive and local policies.  The annual summary Document
(ASD) which had been circulated, outlined two main areas for discussion – programme
Management Processes and the role of IT in the applications process.

4. The IT factor in applications had been problematic and the Minister highlighted that
the processes, particularly relating to IT needed to be streamlined and improved.  He also
emphasised the ongoing need for joined up thinking to ensure that the Programmes fitted with
domestic policies, in particular Strategy for Enterprise, Social Justice and New Deal, as well
as addressing the horizontal themes of Equal Opportunities, Sustainable Development and
Innovation.

ACTION POINT:

• Need to get the processes right, especially IT

5. Discussion of Programme Management processes demonstrated a general consensus
that it was important to determine if the Programme Monitoring Committees were playing a
strategic role.  It was noted that at present, given that the Programme Monitoring Committees
were new, there was not sufficient information available to assess their strategic role but that
it would be possible to obtain more information in time for the SESFF meeting in October.

ACTION POINT:

• Roles, structures and impact of Programme Monitoring Committees to be
reviewed in light of aspiration to play strategic role.

6. Exit strategies were discussed in relation to the need to do more to prepare for the
decrease in European money from next year onwards and what role organisations at both the
Scottish and local levels could play in helping to prepare for this.  Particular concern was
expressed about the position of small vulnerable voluntary organisations in this context.  It
was therefore agreed that more work was required on exit strategies, especially for the
voluntary sector, and including the involvement of the Private Sector and the European
Investment Bank (EIB).  This area was seen as an important challenge over the next few
years.
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ACTION POINT:

• More work required on exit strategies, especially for voluntary sector, including
involvement of the Private Sector and EIB.

7. The issue of best value was discussed and the need to be certain of obtaining value for
money from current programmes was recognised.  It was agreed that a greater emphasis
should be placed on performance criteria/targets and past performance when appraising
applications.  Challenging performance targets should be set to ensure that only the projects
producing best value for money would be considered for continued funding.

ACTION POINTS:

• Need to obtain value for money from current programmes.

• Greater emphasis on performance criteria/targets and past performance in
appraising applications.

8. The current tensions between area based strategies and projects was mentioned and it
was agreed that closer links with area based strategies were required.

ACTION POINT:

• Closer links required with area based strategies.

9. The mechanisms in place for ensuring a strategic fit between Scottish Executive
priorities such as the ’Framework for Economic Development in Scotland’ (FEDS) and "a
Smart Successful Scotland" and Scottish Structural Funds Programmes were welcomed and
identified as an area on which to encourage greater focus.  The role of the new Local
Economic Forums in the Structural Funds process should have been clarified by the October
meeting of the Forum.

ACTION POINT:

• Greater focus on ensuring strategic fit with FEDS and "a Smart Successful
Scotland" to be encouraged.

10. It was suggested that, in the future when the Annual Review systems were more
established and  harder information about programme progress was available about
programme progress was available the Annual Summary Document would have a harder
edge.
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ACTION POINT:

• Future ASR documents to have a harder edge.

11. In the meantime, the Programmes should continue to emphasise the importance of
best practice, value for money and the sustainability of projects beyond 2006.  From a
strategic point of view the Forum would give future consideration to these issues with the
emphasis on the provision of outputs rather than the sustainability of individual organisations
that might currently be providing that service.

ACTION POINT:

• Scottish Executive to address the above points in a Review paper for discussion
at October meeting.

Cohesion Report

12. Peter Peacock introduced the paper which had been circulated and welcomed the fact
that the post 2006 debate had already been opened up in the discussion of the ASD.  The
Cohesion Report presented a valuable opportunity to pursue this further.  The Depute
Minister emphasised the importance of the concept of cohesion, outlining its aim to resolve
regional disparities so that everyone has a stake in the future of Europe.

ACTION POINT:

• Opportunity for debate on post 2006 welcomed.

13. He encouraged the members to take a balanced view of the process of enlargement
recognising not only the inevitable negative aspect of the decrease in available funds but also
the positive opportunities which enlargement will present.  He introduced the Cohesion
Report as a valuable means of influencing the debate and establishing a strong UK line so
that any currently eligible areas of the nation which will still be disadvantaged at a European
level post 2006 are recognised.  It was agreed that meetings with DTI and MEPs should be
arranged to ensure that Scottish Ministers and the Scottish Parliament are closely involved in
the cohesion debate and able to feed in Scottish views at both the UK and EU level.

ACTION POINTS:

• Scottish Ministers to be closely involved in cohesion debate at both UK and EU
level.

• Scottish Parliament input to debate also desirable.

14. The debate on the important issues in the Scottish context post 2006 recognised that
Scotland would not be the recipient of the same substantial degree of European money as at
present and concluded that in light of this greater flexibility would be required in both future
Scottish Executive policies and the use of financial resources.

ACTION POINTS:
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• Recognition that post Structural Fund Programmes have been valuable not only
in financial terms, but also in terms of innovation.

• Greater flexibility required in future in both policies and use at financial
resources.

15. The issue of tight State Aids rules was accepted as an important issue.  The wider
European debate on State Aids was outlined and it was agreed that the Scottish views needed
to be defined and effectively incorporated into the UK line to establish a strong base for
contributing to the debate.

ACTION POINT:

• Issue of tight State Aid rules to be reflected in future work.

16. The implementation of the Common Agricultural Policy (CAP) was discussed; it was
agreed that there might be possible linkages with any moves towards CAP reform.

ACTION POINT:

• Consideration to be given to possible linkages with any moves towards CAP
reform.

17. It was also suggested that forward GDP projections would be useful to inform the post
2006 debate. Although there was concern that the number of variables involved would make
accurate projections difficult, it was confirmed that some information on GDP projections
would be compiled for the next meeting.

ACTION POINT:

• Need for forward GDP projections to inform debate.

18. The importance of environmental and cultural issues, especially for the Highlands and
Islands, in the post 2006 debate was discussed and it was agreed to keep this in mind in the
future.

ACTION POINTS:

• Environmental and cultural issues to be borne in mind, especially for the
Highlands and Islands.

19. The Depute Minister concluded by acknowledging the need to define strategy in this
area and suggesting that the Forum returned to this issue at the meeting in October.

ACTION POINTS:

• Scottish Executive to circulate ECOSOC comments on Cohesion Report to
SESFF members.
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• Scottish Executive to draw up strategy paper for consideration at October
meeting, taking on board the above points and producing available data on
regional indicators.

Any other Business

ACTION POINTS:

• SESFF members invited to submit any suggested Agenda items for future
meetings to the Secretariat.

Scottish Executive
European Structural Funds Division
July 2001
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Meeting dated: 12 November 2001 Paper Number: 7 
Agenda Item Number: 3

For Discussion
SESFF

SCOTTISH EUROPEAN STRUCTURAL FUNDS FORUM

Review of the  Strategic  Role of Programme Monitoring Committees

Purpose

1. To review the strategic role of Programme Monitoring Committees with a view to
obtaining maximum value from the current round of Programmes.

Background

2. The Report on the Review of the Programme Management Executives recommended
that Programme Monitoring Committees should have a strategic review role to ensure that the
Programmes achieve their objectives while reflecting local, national and Scottish Executive
policies and priorities. At the meeting of the Scottish European Structural Funds Forum
(SESFF) on 18 June, it was agreed that the Scottish Executive would report back on whether
the Programme Monitoring Committees were indeed fulfilling this role.

Programme Monitoring Committees

3. The Scottish Executive conducted a survey by correspondence of Monitoring
Committee members to assess how they felt their new strategic role was developing.  The
following questions were asked:

• Which aspects of the work they had found frustrating and which aspects most rewarding
and interesting.

• Whether they were receiving too much or too little paperwork and whether the
information therein was sufficiently detailed.

• Whether they would like to contribute more or less to the process.
• How they felt their expertise could be better utilised.
• Whether they would be prepared to contribute directly to the presentation of issues in

their field.

4. As the survey coincided with a number of Monitoring Committee meetings taking
place, the number of replies has been limited but additional responses are expected by the
date of the Forum meeting.  Comments received to date, however, give indications that the
Committees feel they are moving towards fulfilling their strategic role but suggest areas for
assistance.

• Overtly complex decision making process. Insight into other committees, eg,
management, advisory groups’ work would be helpful.

• Too much paperwork/detail which leads to members considering operational rather than
strategic issues.
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• Lack of confidence in grasp of both technical detail and the overall picture, especially
from new members, leads to unwillingness to comment on strategic issues.

• Many members feel remote from key decisions.
• Progress reports from PMEs between the usually 6-monthly meetings, and briefings on

Scottish Executive policy were requested.
• Process sought whereby members could discuss and comment between meetings.
• Sectoral expertise could be better utilised. Members felt the most rewarding aspect of

membership was contributing directly from their own area of experience, and an impetus
to contribute more was shown.

• Onus on committee members to ‘gather their own intelligence’ between meetings and
therefore have something to contribute.

• Papers ‘for decision’ to be tabled first, with fewer papers for information tabled, and
fewer introductions of papers which members will already have read.

• Annual conference suggested to meet other Programme Monitoring Committee members,
Advisory Group/Management Committee members and PME/SE staff to discuss strategic
issues.

Conclusion

5. The main conclusion from the survey so far is that the new Programme Monitoring
Committees require more time to establish themselves and their processes before their
strategic role can be ascertained. Nevertheless, it was felt that a better balance should be
reached between the provision of background reading and the provision of papers for
decision, allowing the main focus to remain on strategic rather than operational matters. We
are taking these matters forward with the PMEs.

6. Comments emerging from recent Monitoring Committee meetings have focussed in
particular on the lack of management information currently available to them, thus impeding
the Committees from considering or taking decisions on strategic issues.  This problem
should ease over the next year as the new Structural Funds Management Information System
becomes operational and produces more meaningful data for PMCs.  Areas such as the
integration of Funds as part of area based strategies and over/under committed measures will
then become the focus of the Committees’ attention as they consider virement options.

Recommendation

7. The Forum is invited to consider the points made by Programme Monitoring
Committee members and  possible action to ensure they are enabled to carry out a strategic
role.

Scottish Executive
October 2001
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DRAFT

SCOTLAND AND THE EUROPEAN UNION:
A CONTRIBUTION TO EU GOVERNANCE DEBATES

A report produced for the Scottish Parliament’s European Committee
as part of its Inquiry into European Governance

Dr. Amanda Sloat
Institute of Governance, Queen’s University Belfast

19 October 2001
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SCOTLAND AND THE EUROPEAN UNION:
A CONTRIBUTION TO EU GOVERNANCE DEBATES

In May 2001 the Scottish Parliament’s European Committee launched an inquiry on how the
European Union (EU) should be governed and what Scotland’s role should be in this process.
The inquiry seeks to incorporate issues raised by two parallel European debates, namely, the
immediate reaction to the White Paper on Governance and the wider issues raised by the
Future of Europe discussion.

In July 2001 the European Commission published its long-awaited White Paper on European
Governance. It addressed issues such as improving transparency, closer involvement of
regional governments and civil society in policy-making, the role of the EU institutions in the
integration process, the delimitation of competences, and the simplification of the Treaties.
The White Paper has since become part of the larger ’Future of Europe’ discussion, which was
launched by European Heads of Government at the December 2000 Nice Summit. It focuses
on the need to improve the democratic legitimacy and transparency of the Union and its
institutions in order to bring them closer to citizens. The next step will be the so-called
Laeken Declaration, which will be issued by EU leaders at the December 2001 summit
concluding the Belgian Presidency. Preparation will then begin for the 2004 Inter-
governmental Conference, which is expected to make additional treaty reforms in preparation
for enlargement.

Wishing to include civic Scotland in these debates about the future governance of Europe, the
European Committee called for evidence on several key questions:

1. How can the subsidiarity principle be enacted in practice?
2. How can competences be defined and shared between the EU institutions, the Member States

and the sub-Member State regions/nations?
3. How can sub-national institutions be involved in EU policy-making?
4. What mechanisms enable the Scottish Executive to play an increased role in developing policy

within the UK in relation to EU issues, and how can effective parliamentary oversight be
achieved?

5. What form will the proposed ’active involvement’ of Scotland and other constitutional
regions/nations in the IGC process take? If a ’Convention’ is formed to take the IGC process
forward, what role is there for Scotland and other regions/nations who are not Member States?

6. Once passed, how can legislation be transposed and implemented in a more efficient and
transparent fashion, and what measures can the Scottish Executive adopt to make this so?

7. What ’rights’ should sub-national governments and their citizens enjoy in relation to, for
example, redress through the European Court of Justice, the right to cross-border collaboration
with territorial authorities in other member states, and legally enforceable fundamental rights?

8. What status should the European Charter of Fundament Rights have?

The Committee will publish a report, which will be debated in Parliament, on the oral and
written evidence obtained in response to these questions.

This report is another strand of the committee’s inquiry. It seeks to identify practical lessons
from the day-to-day workings of Scotland’s relationship with the European Union, examining
several case studies to evaluate the strengths and weaknesses of the way in which Scottish
political machinery handles EC1 legislation. In particular, it assesses the key aim and likely
difficulty of Scotland’s new relationship with Europe as identified by Henry McLeish (then-

                                                          
1 This report uses EC (European Community) when discussing legislation originating under Pillar One only. It

uses EU (European Union) when referring to the institutions, policies under Pillars Two and Three, or the
union as a whole.
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Devolution Minister) in his testimony to the House of Commons’ Scottish Affairs Committee
in 1998: ’We foresee that the role of the new Scottish Parliament Executive will actually
enhance the involvement of Scotland in European affairs without diluting, in any way, that
single central [UK] voice.’2

Five pieces of EC legislation - air quality, animal waste control, fish disease control, the
traceability and labelling of genetically modified organisms, and the water framework
directive - were carefully selected to showcase various stages of Scotland’s involvement in
European policy-making. This report provides a timeline of events, examining the roles of the
Scottish Executive and European Committee, the UK government, and EU institutions
throughout the process. These policies provide an overview of the legislative process, with
different directives focusing on best practice in the stages of consultation, negotiation, and
implementation. Others highlight Scottish identification of distinct needs and subsequent
achievement of necessary derogations and amendments.

It is hoped that this report will benefit Scottish policy-makers by illuminating successful
practices while also making recommendations in areas needing improvement. It may also
provide a useful contribution to the wider EU debate by highlighting the more innovative
aspects of governance in Scotland, such as the importance given to pre-legislative scrutiny,
the principle of accessibility and contact with stakeholders, and the use of electronic systems.

The remainder of the report is structured as follows:

1. Institutions: Provides an overview of Scotland’s role in the EU, briefly explaining the
domestic and Brussels-based channels of access.

2. Legislative Process: Explains the key stages of developing EC policies, focusing on
initiation, negotiation, and implementation.

3. Case Studies: Considers the development of five EC policies, with each focusing on
the policy stage of greatest relevance to Scotland.

4. Lessons: Evaluates the strengths and weaknesses of Scottish involvement in EC
policy-making, drawing lessons for Scotland and the wider European community.

                                                          
2 House of Commons Scottish Affairs Committee (1998) The Operation of Multi-Layer Democracy: Second

Report, Volume 2, 18 November , p. 105 (London: HMSO)
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1) Scotland and the European Union: Institutions

The first section of this report provides an overview of Scotland’s role in the European Union,
focusing on the domestic and Brussels-based channels of access to the EC policy arena.3 It
introduces the main Scottish actors, including the Executive, Parliament, European
Committee, and officials servicing them. It also highlights their relationships with the UK
Government and Whitehall, as well as detailing Scottish involvement in European
institutions.

The discussion draws from documents produced before the Scottish Parliament opened,
including the White Paper on Scotland’s Parliament (Scottish Office 1997) and the Scotland
Act (Scottish Office 1998). It examines proposals made by the Consultative Steering Group
(1998), a civic and cross-party committee convened by the Scottish Office to propose draft
standing orders to the Secretary of State for Scotland. It also references the concordats
(Scottish Executive 1999), which are non-legally binding agreements between government
officials in London and the devolved administrations, as they relate to the handling of EU
business. These documents introduce the initial thinking behind the Scottish Parliament’s
operation, highlighting practices that may encourage or prevent action.

Guidelines

The Scotland Act’s classification of Europe under foreign affairs makes it a reserved matter,
although the Scottish Executive can work with the UK government on developing a
negotiating stance and implement EC policies in devolved areas. Schedule Five of the Act
details Scotland’s authority in European matters:

(1) International relations, including relations with territories outside the United
Kingdom, the European Communities (and their institutions) and other international
organisations... are reserved matters. (2) Sub-paragraph (1) does not reserve – (a)
observing and implementing international obligations, obligations under the Human
Rights Convention and obligations under Community law, and (b) assisting Ministers of
the Crown in relation to any matter to which that sub-paragraph applies.4

The Act retained the UK government's right to legislate if Scotland fails to do so, and
prohibited the Scottish Executive from legislating in reserved areas or in violation of EC law.
Given the lack of legal detail about Scottish involvement in EC policy-making, most
interactions between the governments are handled by concordats. An overarching
Memorandum of Understanding – a 'statement of intent' that binds the administrations to good
communication, co-operation and open information exchange – is supplemented by
agreements covering, among other things, the co-ordination of EU policy. The remainder of
this section will mention relevant provisions.

                                                          
3 Information taken from A. Sloat’s Scotland in Europe: A Study of Multi-Level Governance (Peter Lang,

Forthcoming 2002).
4 The Act includes the following provisions: (1) 2.35: The UK can intervene to secure compliance with

international treaty obligations. (2) 2.53: Scottish ministers can, instead of UK ministers, observe and
implement EU legislation in devolved areas. (3) 2.57: UK Ministers retain the right to legislate in those areas
referenced in 53, which also prohibits the Scottish Executive from creating subordinate legislation that
conflicts with EC obligations. (4) 2.58: The Secretary of State can prevent the enactment of private law
relating to reserved matters, or incidental or consequential matters that change the terms of a reserved
enactment.
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European Committee

According to the Consultative Steering Group, the European Committee is charged with
sifting documents, initiating policy proposals, and debating issues that involve either several
or no specific committees. As European legislation pervades most policy areas, the CSG
sought to mainstream its consideration by drawing European Committee members from other
subject-based committees and encouraging a ’holistic’ approach to its handling. One of the key
functions of this nine-member committee, whose membership has slowly decreased from
thirteen due to political reshuffles, is scrutinising EC/EU proposals.

The concordat emphasised the UK Government’s responsibility to give ’full and
comprehensive information, as early as possible, on all business within the framework of the
European Union which appears likely to be of interest to the devolved administrations,
including notifications of relevant meetings within the EU’ (15, emphasis added). The Cabinet
Office is required to send European documents and the Government’s Explanatory
Memorandum, which is prepared by the lead Whitehall Department, to the European
Committee at the same time as Westminster. Aside from informal communication between
committee clerks, Scotland’s European Committee does not have any formal links with
Westminster’s European Scrutiny Committees. The next section of this report explains how
the committee considers European policies and sends its conclusions to Scottish ministers,
Commission officials, and MEPs.

Officials

Pre-devolution Scottish Office officials communicated the Scottish perspective on European
policies to their Whitehall counterparts. As Great Britain’s (GB) civil service remains unified
post-devolution, the main procedural difference is that officials take their instructions from
the Scottish Executive rather than from the Secretary of State and his Ministers. Most
negotiations on EC policies, according to the concordat, will continue through officials:

Many issues will be capable of being dealt with bilaterally between the lead Whitehall
Department and the devolved administrations…. [I]nformal communications and
meetings at official level will continue to make a major contribution to the resolution of
EU issues (16–17).

Scotland House

Scotland is officially represented in Brussels by Scotland House, the co-location of Scotland
Europa and the new Scottish Executive European Office (SEEUO). Scotland Europa has
provided a Scottish presence since its establishment in May 1992. A subsidiary of Scottish
Enterprise, the membership organisation includes industry, public bodies, educational
institutions, local authorities, trade unions, and the voluntary sector; some outside
organisations, including other European regional offices, are resident at its headquarters. Its
functions involve promoting Scottish interests, providing intelligence to its members - as well
as the Scottish Parliament's European Committee - about European legislative activities and
funding opportunities, and assisting Scottish visitors to Brussels.

The decision to establish a Scottish Executive office in Brussels was not automatic, but was
made on the basis of a Scottish Office review of other regional representations; the Scottish
Parliament could decide to establish a separate presence, but has not yet done so. SEEUO
opened on 1 July 1999, the official opening of the Scottish Parliament in Edinburgh. It is
staffed by a Director, three desk officers who have divided European policy into portfolios,
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and two local administrators who manage the office and handle publicity. The office primarily
services the Scottish Executive, but may also assist the European Committee and other MSPs.
SEEUO officials gather intelligence on EU issues, raise awareness among European officials
about Scottish issues, support visits by officials and ministers, build links with other regions,
and work with other Scottish political actors in Brussels. The Scotland Act was silent on the
issue of Brussels representation, but the concordat firmly stated that the Executive office

will work closely with, and in a manner complementary to, UKRep which remains
responsible for representing the view of the United Kingdom to the European
Institutions, and will respect the responsibility of the UK Government for non-devolved
areas, including overall responsibility for relations with the EU (20).

Commission

Scottish officials and politicians can approach the Commission, which has sole responsibility
for initiating and drafting EC legislation. UK government documents provide no guidelines
on this relationship, as it cannot prevent Scottish policy-makers from communicating with
Commission officials. The European Commission has established a Permanent
Representation Office in Edinburgh, which represents the EU and explains its policies, relays
information to Brussels on political and social developments in Scotland, and builds
relationships with key Scottish politicians and civil servants.

Scottish officials, both pre- and post-devolution, have developed and maintained good
relationships with their Commission counterparts. There have been three occasions on which
Commission officials have given evidence to Scottish Parliament committees, while a
member of the Governance Team attended the European Committee’s joint meeting with the
Committee of the Regions in May 2001 to provide information and obtain feedback.

Council of Ministers

After formulating a negotiating line at domestic level, the European policy debate moves to
Brussels. The UK Government is officially represented by its permanent representation
(UKRep), which negotiates on its behalf in the Committee of Permanent Representatives
(COREPER) and its working groups.5 The concordat explained that post-devolution UKRep’s
'status and functions… will continue unchanged', as will its practice of seconding 'Scottish
Office' officials. Scottish Executive officials may participate in working groups: 'devolved
administrations will be able to take part in the less formal discussions with the institutions of
the EU and interests within other Member States' (20).

When COREPER is unable to reach agreement on politically sensitive issues, the relevant
ministers of member states meet as the Council of Ministers. The Scotland Act stated that
Scottish Ministers can 'assist' UK Ministers on devolved issues. The White Paper emphasised
the 'UK team', which is managed by the UK lead Minister who will decide how other team
members can help achieve the agreed policy position. It added that 'in appropriate cases,
Scottish Executive Ministers could speak for the UK in Councils' (17; also concordat, 17).
This has already occurred on two occasions, as a Scottish Minister led a formal Council

                                                          
5 UKRep is led by the UK’s Ambassador to the EU, a Deputy Permanent Representative, and the Head of the

Agriculture Team. 45 desk offices represent the UK in working groups. Of the approximately 110 staff
members, half are from the Foreign Office and the others are seconded from UK Departments including the
Scotland Office.



DRAFT                                                                                                   Scotland and the EU 7

meeting on fisheries and an informal meeting on education.6 Scottish ministers attended 18
meetings between September 1999 and March 2001,7 while their officials participated in 32
meetings in the latter half of 1999 and 67 meetings during 2000.8  The subjects on which
Scottish representatives were involved include fisheries, agriculture, the environment, and
education - all of which have distinct Scottish elements.

European Parliament

Scotland sends eight (of the UK’s eighty-seven) members to the European Parliament (MEP).
Because of the changed electoral system from first-past-the-post to closed list, each of
Scotland’s four main parties now have representatives in both Edinburgh and Strasbourg. The
European Parliament does not have formal relations with sub-national parliaments, but shares
many common interests due to overlapping policy areas within its competence and those often
devolved (e.g. transport, environment, public health, regional policy). The European
Parliament is moving toward co-legislator status with the Council of Ministers; the
Amsterdam Treaty (1997) more than doubled the areas covered by the co-decision procedure,
enabling the Parliament to veto proposals approved by the Council on two-thirds of all
legislation.

Efforts are being made in Scotland to increase and improve relations between the two
legislatures. The Scottish Executive established the EMILE forum (European Elected
Members Information and Liaison Exchange), whose twice-yearly meetings are attended by
Scotland’s ’European’ minister, the European Committee, MEPs, and COR members. The
Scottish Parliament has sent its staff on exchange programmes, arranged MSP visits to
Strasbourg, and held meetings via video-conferencing. The UK government recently decided
to copy its briefing papers for MEPs to the Scottish Parliament’s European Committee. In
addition, the European Parliament opened an office in Edinburgh; originally established to
increase turn-out in the 1997 European Parliament elections, the office has remained
permanently to foster good relations and inter-parliamentary communication.

Committee of the Regions

Scotland sends four (of the UK’s twenty-four) representatives to the Committee of the
Regions (COR), and maintains four alternates. Scotland’s members, who were formerly
appointed by the Secretary of State, are currently local councillors selected by COSLA. Two
of these councillors have since become MSPs: Hugh Henry and Irene Oldfather are,
respectively, the convener of and a member of the European Committee.

The concordat enables the Scottish Parliament to nominate members for COR (as well as the
Economic and Social Committee), whose names will be forwarded to the Foreign Office to
make a final decision with the Prime Minister. The membership of the next session beginning
in 2002 will be split between MSPs, Scottish ministers, and local councillors.

                                                          
6 Under the current Belgian Presidency, regional ministers from the Flanders and Walloon governments have

chaired Council meetings on behalf of their member state. It is questionable whether similar practices will
occur under future Spanish presidencies, for example, or indeed the next UK presidency.

7 Information provided by Jack McConnell, Minister for Europe, on 29 March 2001 in response to a question
raised by SNP leader John Swinney (S1W-13367).

8 Information provided by McConnell on 2 May 2001 in response to Swinney’s question (S1W-13370).
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2) Scotland and the European Union: Legislative Process

This section provides a brief overview of the European legislative process, providing a
general framework within which the five case studies will be situated. It focuses on the three
main stages of policy initiation, negotiation, and implementation. Using the same government
and civic documents as the previous section, it explains the roles of Scottish actors - including
the Executive, Parliament, European Committee, SEEUO, and MEPs - at these various stages.

Initiation

Within the EC legislative process, the Commission is the sole initiator of legislation. It
frequently consults on pre-legislative Green or White Papers, welcoming feedback from
governments and organisations alike. The Scottish Executive and/or European Committee
will identify whether there is a distinct Scottish interest, as a pragmatic recognition has
developed that legislative resources should not be spent on issues that can be sensibly handled
with GB-wide legislation. They then begin to consult relevant interests and take evidence
from affected organisations. The Scottish Executive may seek to obtain support material from
UKRep or its Brussels-based office, while MEPs may be brought in to obtain additional
information or begin lobbying efforts on behalf of Scotland. There may also be deliberations
at official level (Scotland and UK), as well as in EC working groups. Scottish politicians
participate in Committee of the Regions meetings, as well as the Economic and Social
Committee. It may also be useful to acquire the support of other regions, or to develop
coalitions of interest.

Scottish policy-makers can approach EU officials directly via the institutional channels
discussed previously. It is in Scotland’s interest to approach Commission officials at this early
stage, raising likely problems with transposition and amending the wording before the first
draft is published. As the White Paper on Scotland’s Parliament accurately stated:

Influence within the EU begins well before the process of formal negotiations between
member states; and operates through many more channels than the formal Community
and inter-governmental processes. Scotland will be able to play its part in less formal
discussions with the institutions of the EU and interests within other member states (17–
18).

The European Committee's activities are determined by the legislative stage. When a Green or
White Paper is published, the committee may launch a Scotland-wide debate on key issues
and consult widely. Its concluding report will be given to Scottish Ministers, with the
understanding that they will be in contact with their UK counterparts and promote the
Scottish line in London. Conclusions may also be passed to MEPs and Commission officials.
However, written guidelines differ in the anticipated outcome of the committee's scrutiny: the
CSG report said Scotland's interests should be 'properly taken into account in the
development of the UK line' (60), while the White Paper (17) and concordat (20) gave more
vague guarantees about interests being 'properly reflected'. After a draft directive has been
published, external consultations may continue in order to clarify Scottish perspectives and
concerns. The committee will encourage ministers to persuade London of their interests,
while Scottish officials will lobby their Whitehall counterparts. By the first or second reading
of legislation, the European Committee will support Scottish MEPs in their quest to obtain a
favourable outcome for Scotland in committee and plenary meetings.
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Negotiation

The EU legislative process involves a complex set of negotiations, requiring agreement
between both the European Parliament and the Council of Ministers; the precise decision-
making procedure followed is determined by the policy area and stipulated in the treaties. The
UK retains a reserve over European affairs, is the member-state signatory to EU treaties, and
holds a seat at the Council of Ministers’ table. As a result, Scotland can only assist at this
stage by helping to formulate a single UK negotiating line. The White Paper (16) – whose
guarantees were repeated in the concordat (15) – pledged that Scottish Executive Ministers
and officials 'should be fully involved in discussions within the UK Government about the
formulation of the UK's policy position on all issues which touch on devolved matters'. The
documents warned that such involvement requires 'mutual respect for the confidentiality of
those discussions and adherence to the resultant UK line, without which it would be
impossible to maintain such close working relationships'.

In particular, the Scottish Executive can lobby the UK government to incorporate its distinct
concerns and requirements: officials can feed Scottish issues into Whitehall departments,
Scottish ministers can liase with their UK counterparts, and the Brussels-based Executive
office can give information to UKRep and attend some COREPER working groups. However,
the lack of access to documents and ministerial discussions makes it difficult for any
parliamentary committee to conduct adequate scrutiny of legislative proposals.

Implementation

While the Scottish Executive is part of the UK team in the negotiation of EC legislation, it
retains responsibility (via the Scotland Act) for the transposition and implementation of
European policies in devolved areas. These appear in one of two main forms: regulations take
'direct effect' in states and require no further legislative action, while directives require
transposition by member states and allow legislation to be tailored for particular needs.
Scotland is likely to benefit most from the second, as it can implement legislation in devolved
areas differently from the rest of the UK. Special consideration must also be given to the
effect of directives on Scots – rather than English – law.

Although the Scotland Act allows the Executive to choose its own implementation methods, it
was left to the concordat (18–19) to define the procedure. It said the lead Whitehall
department will formally notify Scottish Executive officials about EC obligations in devolved
areas and will liase about implementation in non-devolved areas. The Scottish Executive must
decide whether to use Section 57(1) of the Scotland Act, enabling the UK government to
implement GB-wide. If the Scottish Executive chooses to implement separately, officials
must consult the lead Whitehall department to ensure consistent timing and effect. They may
also communicate with Commission officials regarding differential implementation or
derogations. The Scottish Executive will consult external groups in Scotland regarding their
implementation plans. The European Committee may examine the Executive's plans,
including the use of Section 57, or another subject-based committee may take responsibility
for scrutiny and consultation. The committee may also be involved in consideration of
necessary resources, the role of outside agencies, etc.

If the Scottish Executive fails to implement EC policies, all government documentation states
unambiguously that the UK is sovereign and can legislate on Scotland's behalf. If the
Commission initiates legal proceedings for breach of EC law, the Cabinet Office will co-
ordinate the UK response; if the violation is due to failure to implement in Scotland, the
Scottish Executive will help prepare the case and meet any financial penalties or costs
incurred.
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3) Scotland in the European Union: Case Studies

The remainder of the report presents five case studies that detail Scotland’s handling of EC
legislation. Carefully selected as examples of good practice, the case studies highlight
different stages of the legislative process and show the role of Scottish actors during European
policy-making. They show the varied experiences of handling EC legislation, as the required
action by the Scottish Executive or European Committee changes according to the legislative
stage. They demonstrate how Scottish policy-makers identify issues of distinct interest, and
work with their UK and EU counterparts to achieve satisfactory results. They also illustrate
the importance of a pro-active and co-ordinated approach.

The lessons of these case studies are relevant to European debates following the publication
of the Commission’s White Paper, which called for the policy-making process to involve
more citizens, organisations, and sub-national governments in the creation and
implementation of EC legislation. The White Paper recommended that regional knowledge
and conditions be considered during policy development, implementation be more flexible to
account for the diversity of local conditions, and policies be more coherent by addressing
territorial impact rather than specific sectors. It also called for a ’reinforced culture of
consultation and dialogue’ in all EU institutions. The importance of these measures is evident
from the case studies, which demonstrate distinct Scottish concerns, the potential impact of
sub-national involvement in policy discussions, and the utility of flexible implementation to
accommodate localised needs.

The case studies also confirm recommendations contained in a ’Joint Discussion Paper on
European Governance’ (2001), which was submitted by the Scottish Executive and COSLA to
the Commission’s Governance team. The paper emphasised the themes of participation,
consultation, subsidiarity, and consensus. One proposal, which was incorporated in the White
Paper, recommended a Code of Practice on Consultation: it ’would include the commitments
of the Commission to include sub-national authorities in policy-making and to take the
position of local authorities and their local partner bodies (socio-economic groups) into
account with regard to policy implementation’ (14). Again, the case studies validate the
importance of involving sub-national authorities throughout the EC legislative process.

The diagram below provides a visual illustration of the EC policy-making process described
in the second section of this report, identifying the key stages and corresponding Scottish
actives. It also situates the five case studies within this process, emphasising the various ways
in which Scotland participates and enabling the reader to examine case studies that feature
Scottish involvement at stages of particular interest.

INSERT FLOW CHART
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Case Study 1: Air Quality

Title Council Directive 96/62/EC on ’ambient air quality assessment and
management’, 27/9/96
Council Directive 99/30/EC ’relating to limit values for sulphur dioxide,
nitrogen dioxide and oxides of nitrogen, particulate matter and lead in
ambient air’, 22/4/99

Purpose The 1996 ’parent’ directive - Air Quality Framework Directive - set the
framework for the management and assessment of air quality, while
subsequent ’daughter’ directives set limit values for specific air pollutants.
The first daughter directive, which is examined in this case study, concerned
four pollutants.9 This case study focuses on Scottish implementation
mechanisms.

Background

The 1995 Environmental Act established a system of local air quality management. In 1997
the UK Government published a UK Air Quality Strategy, setting national objectives for the
level of air pollutants and requiring local authorities to meet these objectives. If the councils
failed to meet the objectives, an action plan would be put into place. The UK Government
revised this strategy in January 2000 to take account of the new EC directive, tightening the
limits in accordance with the ’daughter directive’. The Scottish Executive decided to keep the
UK-wide framework as pollutants affect the UK as a whole.

The daughter directive set specific pollutant limits, which were already incorporated into the
revised UK national standards. However, the enforcement mechanism needed to be revised.
The national standards required local authorities to ’work toward’ objectives, but they were
not legally obliged as some factors were beyond their control - for example, industry pollution
and trunk roads fall within the competence of the Scottish Executive. The implementation of
the daughter directive adds a legal obligation on Scottish Ministers to ensure the objectives
are met (e.g., SEPA issue regulations, Executive takes action against companies).

Scottish dimension

There was no particular Scottish dimension to the directives, as Scotland has good air quality
compared to the rest of the UK and no particular problems. As Scotland had mechanisms in
place to implement separately, it was done through secondary legislation (via the 1972
European Communities Act). The implementation was not controversial, particularly as there
were no new costs with the regulation or a Regulatory Environmental Impact Assessment.

Implementation

9/98 Scottish Executive officials contacted their lawyers to ensure that Scottish ministers
had the power to enact and enforce the regulations. (Lawyers were contacted again in
June 2000 when regulations were being drafted.)

                                                          
9 A second directive on two pollutants came into force on November 2000 and needs to be implemented by

Nov 2002; consultation will begin in early 2002, although it will be implemented the same way. A third
directive is being negotiated now.
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2-3/99 Meetings between Scottish officials and DETR to determine the monitoring
and assessment of new limits, and an initial report was given to the
Commission (e.g., monitoring stations).

1999 DETR approached the Commission about the timing of implementation.

1/00, 6/00 Additional meetings between Scottish officials and DETR about monitoring.
Most negotiations were conducted by officials, though Scottish ministers
(primarily Environment minister, but also copied to Health and Transport
ministers) were involved when the strategy was launched in 2000 to agree
new objectives. Eight national expert groups recommended standards (e.g.,
health, cost and benefit), leading to agreement between ministers.

Scottish Parliamentary committees were not directly involved, although the
legislation went before the Subordinate Legislation Committee - and
possibly Transport and Environment - as part of the normal process for
scrutinising secondary legislation.

2-3/01 Scottish ministers were consulted on proposals before the consultation paper
was issued, and were later informed of the results.

3-5/01 Consultation paper issued in March and ended in May. The document asked
stakeholders whether they were happy with the proposed implementation
mechanism, which did not create any new requirements but simply changed
the procedure for enforcing existing ones. Given the non-controversial nature
of the proposal, only 7 organisations (of the 150 contacted) replied.
(Consultations do not always seek proposed legislative changes, but are
sometimes used just to inform interested parties of recent developments.)

6/01 Regulations were put before the Scottish Parliament. Without debate or
objection they went into force 21 days later on 19 July 2001. The UK
government implemented legislation exactly the same.

Analysis

Scottish officials worked with their UK counterparts through a ’partnership approach’.
Although the Air Quality team has always enjoyed good relations with Whitehall, officials
believe Scotland has acquired more clout post-devolution. Legislation can be more Scotland-
focused rather than getting lost in GB-wide bills, while Scottish local government and NGOs
have obtained a greater voice in the legislative process. That said, officials recognise that
’There is no point in doing your own thing if there is no difference.’

However, two lessons could be learned from this implementation process. First, Scottish
Executive officials would have benefited from more time. In particular, the draft regulation
should have been ready for consultation earlier as the parliamentary recess meant timing was
tight for transposing the regulation, bringing it before the Scottish Parliament, and allowing it
to lay for 21 days before taking effect. Second, a lack of sufficient staff and financial
resources often forces Scottish officials to be overly reliant on Whitehall. Scottish officials
depend on Whitehall officials (e.g., 15 scientists) for scientific advice, as the legislation is
technical despite being straightforward. Scotland also lacks enough qualified staff to draft
legislation; Scottish lawyers must work in tandem with the UK government to ensure
consistency, while part of the directive involved discussions with other states and
consequently needed to be handled on a UK-wide basis.
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Case Study 2: Animal Waste Controls

Title ’Regulation of the European Parliament and the Council laying down health
rules about animal bi-products not intended for human consumption’,
2000/0259 (COD), 16/5/01

Purpose The regulation updates and amends a previous directive governing the
classification and disposal of animal waste. It caused particular concern in
Scotland given the increased cost and limited availability of disposal options.
This case study focuses on Scottish involvement in negotiations,
particularly efforts to obtain necessary derogations.

Background

The 1990 ’Animal Waste Directive’ aimed to prevent pathogens from entering animal or
human food chains. It categorised waste (high or low risk) and determined its use. It was
implemented through a GB-wide Statutory Instrument, following legal examinations and
public consultations; the Scottish Office worked with MAFF during this process. The
legislation was enforced by local government. Science progressed, numerous food scares
occurred (e.g., BSE, swine fever), and Commission officials learned lessons from auditing
member states’ implementation of the directive.

Following an international scientific conference in July 1997, the Commission issued a
consultation paper in November. The responses prompted the decision to update the directive
in accordance with the latest scientific advice. The ’Animal Bi-Products Regulations’ updated
the previous directive, changed its name, and altered how powers are drafted. (It was a
Council directive in 1990. After the European Parliament gained a greater role in the
legislative process, it was changed to a ’regulation’ to reflect the new procedures; however,
this did not affect the way it was implemented).

Scottish dimension

1) Fallen animals: Fallen stock have to be rendered. The new directive increased the number
of risk classifications from 2 to 3, thereby moving more animals into the higher risk
category. The lower risk category gives more disposal options, as material can be
classified as a ’bi-product’ to be sold rather than as ’waste’ to be destroyed. There were
additional problems for waste disposal in remote areas of Scotland; there are 4 renderers
on the east coast, but it is expensive and inconvenient for farmers on the west coast and
islands to transport carcasses.

2) Disposal options: Disposal is dominated by rendering, and the lack of competition means
renderers can name their prices. A new Scottish company is developing new technology
(alkaline hydrolysis), but it is not yet approved among the 3 existing EU disposal options.

3) Fish: Scottish officials initially feared that farmers on the west coast would have financial
problems caused by fish waste disposal given the change in risk classification.

Negotiation

10/99 The initial Commission proposal was first tabled at a small working group
meeting, which was attended by MAFF.

17/11/99 A new working group was established, and a new draft regulation was
written. MAFF led for the UK, but passed notes to the Scottish Executive.
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(As the Commission only wants two delegates - usually a veterinarian and a
policy officer - Scottish officials only attend occasionally. This situation has
improved since devolution, as the Executive’s Brussels Office monitors
events and provides a greater presence.)

22/11/99 MAFF circulated documents for comments. Scottish officials noted their
main interests, particularly the classification of fallen stocks and disposal
options, and consulted external interests in Scotland. The results were faxed
back to MAFF two weeks later.

5/1/00 MAFF circulated a proposed response to the Commission, outlining the UK’s
main points including Scottish concerns. While MAFF was sympathetic, the
UK had 6-7 other priorities. MAFF recognised that animal waste disposal
could be a GB-wide issue because of the financial benefits to the Scottish
company developing a new method and the lack of competition in rendering.
However, MAFF felt it would difficult to persuade the Commission on a
derogation for fallen stock burial and did not want to use up its negotiating
power on the issue.(There had been a derogation in the initial directive;
however, the Commission audit discovered that members states abused it and
thus EU officials wanted to ban burial.)

21/1/00 MAFF went to UK ministers and Scottish officials to their ministers,
highlighting GB and Scottish issues. Scottish Executive officials sought
advice about pursuing a derogation; their ministers recognised its importance
and wanted to pursue the burial option. After numerous exchanges between
Scottish and MAFF officials, a UK submission was agreed.

2-3/00 Commission working groups met internally and externally. MAFF did
English/UK consultation and Scotland did its equivalents; the National
Farmers Union and crofters union also kept up pressure for a burial
derogation. MAFF and the Scottish Executive issued consultation papers,
which included the latest Commission draft produced by the working groups
to obtain views on new points.

Scottish ministers met Commissioners and officials bilaterally, rather than
just leaving it to officials; however, MAFF wanted a report on meetings and
did not want its power usurped. MAFF ministers raised the derogation as a
favour to Scotland, in addition to the fact that it would be politically
embarrassing if it was not achieved.

Scottish Executive EU office was very active and helpful. A senior Scottish
official gave advice on the best approach, briefed Scottish and UK MEPs
who fought in committees, and attended working groups with MAFF to
provide a Scottish presence (showing the Commission the issue’s importance
to Scotland and keeping MAFF on its toes). Brussels-based officials advised
their Edinburgh counterparts to prepare a paper for the Commission with
supporting evidence (e.g., map showing location of renderers, transport
costs). That said, SEEUO worked closely with UKRep as the member state
representative and would not act without them or plans would backfire.

3/00 The working group agreed wording, which appeared in a Commission draft a
month later.

6/4/00 The final proposal went before the European Parliament, which approved the
draft in May.
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26/4/00 Public consultation on latest text.

11/00 Scottish Executive officials concentrated on the derogation paper, as the
disposal waste issue had been satisfactorily resolved. The Scottish Minister
emphasised the need for a derogation, feeling unable to agree the text
otherwise; MAFF was informed. Scottish officials (prompted by SEEUO)
submitted a draft text suggesting that ’Member states can designate rural areas
where burial is allowed’ upon presentation of evidence, which was broadly
accepted by the Commission. SEEUO officials began attending working
Commission group meetings to secure the derogation on burial.

Council officials became convinced of the need for derogation and leaned on
the Commission, which was sceptical because of past problems.

12/12/00 Scottish Parliament’s European Committee discussed the original EC text. It
requested more information in the form of a Scottish Cover Note from the
Executive. In particular, it inquired about the extent of ministerial
responsibility in relation to the regulation, a timetable of adoption, and UK
success on achieving a derogation for the ban on burial.

1/3/01 SEEUO briefed Scottish MEPs for the European Parliament’s Agriculture
Committee debate.

10/1/01 The Scottish Executive produced a cover note for the European Committee.
The committee requested additional information on derogations/exemptions,
and the Executive replied accordingly two weeks later.

30/5/01 Positive vote in the European Parliament.

11/12/01 Expected political adoption of regulation. It will come into force 6 months
later, most likely next June. It will require a new Scottish Statutory
Instrument, which incorporates the derogation, to transpose.

Scottish outcome

1) Scotland obtained its derogation on animal burial in the final text.
2) The UK realised the Commission would not favour one company, especially as its

methods were at an early stage of technical development without scientific evidence.
Rather than wait for scientific approval and the next directive review in 6-7 years, the UK
successfully negotiated for ’novel technology’ to be submitted to the Commission for ’fast
track approval’ to save 4-5 years. The issue was discussed in working groups, and other
states were supportive given ongoing research within their own states. It shifted from a
Scottish to a UK issue quickly, as the UK recognised the need for competition and
alternatives to rendering.

3) UK officials negotiated for certain diseases to be re-classified back to type 3 ’low risk’,
enabling farmers - including fish farmers - to have more disposal options. This issue also
became a UK issue due to the English fish industry.

Analysis

Scottish officials believe Scotland achieved the best results that it could, although it probably
would have also achieved them pre-devolution. The intervention of the Scottish Executive’s
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European Office was crucial: it explained Brussels tactics (e.g., drafting a preliminary paper)
and played a key role in working groups.

Scotland is under-resourced, employing only five people in the relevant branch while one
Scottish official does the work of 10 Whitehall officials. Because Scottish officials obtain a
broad overview but lack the specialisation of some UK officials, they need to retain good
relations with MAFF experts in order to acquire detailed  information. While MAFF officials
continue to be helpful, this Scottish dependence on Whitehall expertise could become
problematic given the gradual change in attitude south of the border - particularly as some
think a devolved Scotland should ’get on with it’ and no longer be helped.
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Case Study 3: Amendment to Directive on Fish Control

Title Original Council Directive: 93/53/EEC ’Introducing minimum Community
standards for the control of certain fish diseases’, 19/7/93
UK implementation: ’The Disease of Fish (Control) Regulation 1994’, No
1447, statutory instrument
Council Directive 2000/27/EC amending Directive 93/53/EEC, 2/5/00

Purpose Existing EC rules required fish disease to be eradicated by removing all fish
from the farm, a requirement found to be inappropriate in Scotland following
an outbreak of infectious salmon anemia (ISA). This case study illustrates
how Scottish officials identified a distinct Scottish concern and, in co-
operation with MAFF, obtained an amendment to EC legislation.

Background

When a disease outbreak is found in a farm of fish, EC rules require the disease to be
eradicated. All fish must be removed from the farm: if they have the disease, they are killed;
if they have no physical signs of disease and are fully grown, they can go to market; if fish do
not have the disease but are not large enough to sell (two year harvest cycle), the farmer
makes a loss or no sale.

Scottish dimension

ISA did not appear in the EC until the 1998 Scottish outbreak. It is described in the original
’disease control legislation’ as a List 1 exotic disease. The implementation of European
controls caused hardship for farmers by requiring them to withdraw all fish within an infected
farm, leaving no discretion for allowing fish to remain under the assumption that they would
not get the disease (which works roughly like ’human flu’ in being of varying strengths and
affecting individuals differently).10 Scottish Executive officials investigated the spread, and
found that it was caused primarily by the movement of fish and equipment from farm to farm.
They concluded that it is sometimes worth the risk to allow healthy fish to remain in an
affected farm, as their presence does not appear to threaten neighbouring farms.

Scottish officials received approval from Scottish ministers (Rural Affairs) to seek an
amendment to EC legislation, and met with MAFF and EC fish experts. Scottish officials
were not directly involved in EC negotiations, but briefed MAFF on the situation; in turn,
MAFF briefed their ministers because the legislation affects England and Wales as all
member states would need to develop their own withdrawal scheme. UK officials decided to
seek an amendment to remove the requirement for the automatic removal of all fish (Article 6,
Indent A): ’immediately withdrawn’ was replaced by ’withdrawn in accordance with a scheme
established by the official service and approved by the Commission’.

Negotiations

9/11/99 The original EC text was considered by the Scottish Parliament’s European
Committee. They requested a Scottish Cover Note from the Scottish

                                                          
10 The backdrop to the Executive’s amendment is the lack of compensation to farmers who are forced to

remove healthy fish. For example, the fish industry estimated that ISA caused losses of £50 million. Money
would be required to come from the Scottish budget, although there are provisions for the EU to assist.
There are currently 2 legal challenges, which the Court of Session has referred to the ECJ.
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Executive, which was received on 19/11. The European Committee referred
the document to the Rural Development Committee for consideration.

14/12/99 The Rural Development Committee considered and ’noted’ the document. At
this stage the European Committee did not make a report to the Executive or
forward the issue to Westminster’s European Scrutiny Committee. However,
it did seek further clarification from the Executive regarding the availability
of EC financial assistance to offset the loss suffered as a result of the
implementation of EC measures. The Executive provided this information in
February 2000.

7/3/00 At the European Committee meeting, Maureen Macmillan MSP was
appointed reporter to look into the whole subject of fish disease, including
changes to the directive.

xx/00 MAFF submitted a proposal to the Commission. UKRep was involved in
negotiations, and briefed the Chief Veterinary Office to argue for the
amendment in the Standing Veterinary Committees (SVC). The Commission
machine moved slowly, and it took time to convince SVC to place the item
on its agenda.

European Parliament discussed the proposal. Although some member states
were concerned it would mean ISA would not be eradicated, they passed it
eventually. Scottish MEPs were briefed to lobby other states, while UKRep
lobbied other MEPs.

2/5/00 The Commission was finally persuaded, and approved the amendment.

An implementation scheme had not been prepared when the amendment was
made. Scottish Executive officials with MAFF later produced a scheme,
which was submitted to the Commission. It requires farmers to be cleared of
fish at the rate to which ISA spreads using ’mortality triggers’. If mortality
reaches a certain threshold, then all fish are removed.

7/00 The Scottish Executive consulted on draft implementation regulations,
contacting the industry, local authorities, and other concerned parties (e.g.,
Association of Salmon Fisheries Boards, Scottish Natural Heritage). Based
on the results it decided to proceed with its scheme.

21/9/00 The amendment was transposed through ’The Disease of Fish (Control)
Amendment (Scotland) Regulations 2000’. The regulation was made, and
then laid before the Scottish Parliament on 25 September.

1/11/00 Subject to a negative resolution (with no objection or debate), the regulation
came into force. The scheme has come into existence, but has not been
implemented due to the lack of further ISA outbreaks. (As England/UK has
yet to transpose the legislation, the UK government faces possible infraction
proceedings.)

15/11/00 Maureen Macmillan’s report was published as SP Paper 215 (a full committee
report). The Scottish Executive responded accordingly, and the European
Committee considered the response at its 27/3/01 meeting. Unhappy with the
Executive’s response, the committee asked for more information and
clarification.
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27/2/01 Commission approved the scheme submitted by the UK for the withdrawal of
fish in Scottish farms infected with ISA.

25/9/01 The Scottish Parliament’s European Committee received the Scottish
Executive’s response to its November 2000 query in August 2001, which it
considered during a September meeting. The committee passed this
information to the Transport and Environment Committee and the Rural
Development Committee, both of which are conducting inquiries into fish
farming.

Fergus Ewing MSP raised related issues in a Scottish Parliament plenary
debate, furthering political consideration of the fishing industry’s needs.

Analysis

There was no divergence of views between Scotland and the UK in this case. If there was an
ISA outbreak pre-devolution, the same outcome would have been achieved; the only practical
difference post-devolution was that the amendment was transposed through Scottish rather
than UK regulations. Devolution has not changed Scottish involvement in UK or EC
negotiations, although fisheries is understood as a devolved issue and salmon is
predominantly a Scottish interest. However, devolution has made officials more accountable
as they are called to brief committees and assist in inquiries. There are good relations between
officials in London and Edinburgh, with the concordats serving as a ’necessary part of the
process.’

When asked what they would have done differently in this case, Scottish officials said they
could have been more forceful in hastening the process from Commission approval of the
concept to SVC approval, as the time lag was XX months.
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Case Study 4: Food Standards Agency

Title Proposal for a Regulation concerning traceability and labelling of genetically
modified organisms (GMOs) and traceability of food and feed products
produced from GMOs, 25/7/01
Proposal for a Regulation on genetically modified food and feed, 25/7/01

Purpose The proposed directives concern further legislation on GMOs and products
produced from GMOs. They would require the traceability of GMOs
throughout the food chain and the labelling of all products produced with
GMOs, as well as the establishment of procedures authorising the use of
GMOs in food and feed. The proposals would place the European Food
Authority (EFA), rather than member states, at the centre of the approval
process. This case study examines the role of the newly established Food
Standards Agency (FSA), exploring the Scottish arm of a UK agency and
its quest for innovative consultation mechanisms.

Agency Background

In March 1997 the Rowntree Trust commissioned a study on the structure and functions of a
Food Standards Agency, which was presented to the Prime Minister soon after the May
election and published for public consultation. The Government published a White Paper in
January 1998, and prepared a draft bill a year later. The Food Standards Agency, a London-
based UK department, became operational in April 2000. Executive offices are located in
Aberdeen, Cardiff, and Belfast. The Scottish branch implements policies as food is a devolved
area, and manages its own consultation exercises. The UK board has 13 members, two of
whom are members of the Scottish Food Advisory Committee.

The primary aim of the FSA is to protect the health of the public in relation to food and to
advise ministers on food safety issues. Most food-safety issues are handled on a UK-wide
basis, as such issues do not respect national boundaries. Its work is based on scientific and
expert advice, and it employs doctors, vets, and scientists. The FSA has a mandate to be open,
publishing all minutes, decisions, and advice to ministers. It spent its early days explaining
itself and undertaking useful consultations.

Consultation

25/7/01 The Commission adopted the proposed regulations, which are subject to co-
decision and expected to enter into force in 2003 at the latest.

23/7/01 FSA held UK stakeholder meeting.

6/8/01 The Scottish branch of the FSA held a stakeholder meeting in Stirling.
Potential consultees were identified by the Scottish Executive, consumer and
producer contacts, word-of-mouth, and website publicity. The Scottish FSA
contacted 300 organisations and received responses from only 14 (no
consumer representation). The result was a focused debate with a small
group on consultation questions, enabling officials to ascertain the general
opinion and what was enforceable. Discussion focused on the methods and
levels of detection, the practicalities of labelling proposals, the cost
implications of traceability, and the need to establish confidence in the EFA.
The results complemented the paper consultation.
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8/01 FSA tried to flesh out details and issued a consultation paper. Consultation
concluded 4 September, and comments were sent to the 19/9 board meeting
in Belfast. Based on its outcome, there may be a second consultation.

9/01 EU negotiations at official level.

9/02 Depending on the success of the negotiations, legislation should be published.

Analysis

The impetus for FSA’s self-described ’novel approach to consultation’ is agency policy.
Indeed, agency officials place great emphasis on their attempt to find novel approaches to
complement traditional consultation methods. However, the low response rate to the
consultation paper is striking.

The proposals examined in this case study raise questions about the role of a Scottish arm of a
UK agency in relation to the authority of a European food agency.
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Case Study 5: Water Framework Directive

Title Framework for Community action in the field of water policy
(COM(1997)49-1997/0067(COD)), 22/12/00

Purpose The Water Framework Directive seeks to provide a coherent Community
framework for water policy. This case study focuses on Scottish
involvement in negotiations, particularly the identification of distinct
issues and co-ordinated efforts to achieve satisfactory legislative
outcomes. It is also the first time European legislation has been
transposed in Scotland via primary legislation.

Background

In the 1970s the European Community began developing some common rules to protect the
aquatic environment and prevent pollution. By the mid 1990s many believed the Community
water policy was becoming fragmented in its objectives and means, and identified the need
for coherent framework legislation. The Water Framework Directive (WFD) aims to:
incorporate all requirements for the management of water status into a single system of river
basin management; co-ordinate objectives for different types of water protection; define the
relationship between emission limit values and quality standards through a ’combined
approach’; and introduce a system of ’full cost recovery pricing’ that requires member states to
charge consumers for water usage.

Scottish dimension

Scottish Executive officials identified several issues of interest to Scotland, but suggested
none of them contradicted UK priorities. As DETR/UKRep represents the UK as a whole,
Scotland must be involved. Furthermore, officials maintain that DETR is open to Scottish
involvement and benefits from Scottish attention to detail.

Distinct Scottish issues include:
1) Directive must reflect geographical diversity across the UK and EU (e.g., short steep

mountain catchments, highest rainfall)
2) Scotland has never had comprehensive controls for everyone taking water from rivers etc,

only over abstraction by particular sectors (e.g., hydro-power companies). The issue of
abstraction controls was particularly controversial with the whisky industry, which
objected to paying when it takes water for cooling purposes only and returns it.

3) The creation of a river basin management system has no precedent in Scotland.
Consideration must be given to the number of basins, how they should be administered,
who should be involved, and how interested parties should be engaged. There must also
be a joint solution to the management of rivers on the English border

4) Pollution must be tackled on a larger scale, including run-off from urban areas and
agricultural land.

Negotiations

2/97 Commission proposal sent to the European Parliament and Council.  The
Parliament’s Environment Committee considered the proposal during Spring
1997, concluding that important elements were missing (parameters
determining the status or surface and groundwater). The Commission
amended its proposal in November 1997 and February 1998.
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1997-98 Scottish Office consulted stakeholders on Commission proposal.

17/6/98 The Council adopted - before the European Parliament’s first reading - a
common text that was based on ’a high level of common understanding’. This
further strained relations between the Parliament and Council. Irritated, the
Parliament delayed its reading.

1/99 Representatives from the Council and the European Parliament met in a
technical working group to converge their positions, identifying 14 areas of
divergence.

11/2/99 European Parliament adopted its first reading.

17/6/99 Commission adopted the amended proposal.

10-12/99 Concordat enabled Scottish Executive officials to see documents from the
European Parliament via UKRep. There was a meeting with Scottish MEPs to
discuss the initial proposals.

22/10/99 Council adopted its Common Position, following a tactical delay to rectify
the European Parliament’s initial upset.

2-3/00 Council negotiations occurred, as ministers considered the European
Parliament’s amendments and identified their bottom line as they knew the
Parliament would reject their amendments. Added pressure came from the
trilogue (Portuguese President, Parliament rapporteur, and the Conciliation
committee) and a desire to finish by the end of the Portuguese Presidency in
June 2000.

Scottish input came through DETR and UKRep, including ministerial
correspondence (DETR to UK cabinet to Scottish Environment Minister).
Scottish officials were observers in the working groups, and maintained e-
mail contact with UKRep (UKRep sent papers to Scottish Executive; officials
scrutinised and identified issues of concern, and then fed information back to
DETR and UKRep).

As the Scottish Executive European office was newly established, officials
were still finding their feet. They had informal contacts with MEPs and
Commission officials, and also followed committees and reported back.

Realising their limited ability to change the directive, the Scottish Executive
began to focus on implementation. In particular, they worked with the
Scottish Environmental Protection Agency (SEPA) given its role in
implementation. (Compared to other devolved institutions, Scotland is fairly
distinct in its ability to have two round of involvement in EC legislation:
negotiation and implementation.)

21/3/00 The Scottish Parliament European Committee considered a series of EC
documents related to WFD. Comments were copied to and a ’legal note’
prepared for the Transport and Environment Committee, which was
conducting a separate ’water inquiry’.
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23/5/00 There was a conciliation committee with 15 MEPs, the Council, and the
Commission as a facilitator; there was also trilogue, involving the Portuguese
President, European Parliament rapporteur, and the Conciliation committee.

20/6/00 Maureen Macmillan MSP was appointed by the Scottish Parliament
European Committee as the reporter on the subject. She had a series of
external meetings (e.g., Whisky Association, SEPA) during Summer 2000 to
discuss the WFD, and wrote several MEPs to influence conciliation
proceedings. One issue had become contentious: The European Parliament
removed member states’ right to apply for exemptions regarding water
abstraction where it can be demonstrated that it has no adverse effect on local
water supplies, and the issue was up for a second reading. The Scottish
Parliament - and in particular the whisky industry- wanted the original
position retained.

(Scottish Executive officials praised the committee’s whisky inquiry, but
suggested it was ’too little too late’. Scotland won because things were
moving that direction anyway. Executive officials met MEPs and researchers
informally, but were unable to diverge from the UK line.)

29/6/00 Final document agreed.

27/7/00 The Scottish Parliament European Committee received the original EC text.

Implementation

Summer 2000 Although the document was agreed in June, it did not appear publicly until
December due to legal and language checks. The Scottish Executive started
identifying key issues and consulting outside bodies (e.g., SEPA, NGOs,
regular ’Water Team’ consultation list, affected sectors, interests that some
approached Executive). An Executive group met internally with some
interests, while officials travelled around Scotland to gather other concerns.

Scottish Executive officials held a session with SPICe (Scottish Parliament
Information Centre) and the Transport and Environment Committee clerk
(which previously conducted an inquiry into the water industry) to explain
the directive.

8/00 SEPA, with the Scottish Executive, organised a seminar with industry bodies
to raise awareness. It was useful in providing organisations with initial
information, but as the directive itself was not yet public there were few
industry concerns at this stage.

Meetings of UK implementation group, which included DETR, Whitehall
departments, devolved administrations, and environmental agencies. The
group examined the directive and implementation measures; although it
focused on English-Welsh issues, Scottish officials found it useful to keep in
touch. Also, Scotland had input on the English consultation paper because of
the shared river basin management at the border (Salway, Tweed).

UKTAG (UK Technical Advisory Group) involved practitioners from
environmental agencies who meet regularly to discuss technical challenges.

10/00 Directive adopted, but delayed by jurists and linguists.
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22/12/00 Directive came into force, making other deadlines based on this date.

1/01 Scottish Executive established the Water Framework Team in the
Environmental Protection Group, although the big directive cuts across
departments.

2/01 Having previously decided on the scope of legislation, the Scottish Executive
publicly announced its desire for Scottish implementation ’subject to
legislative space’. This gives the Scottish Parliament the greatest chance to
scrutinise the legislation given its radical scope, which includes a new system
to manage water planning (catchment areas) and the need to control the
negative impact of water (extraction).

8/2/01 Scottish Executive distributed a previously prepared information leaflet to
libraries, MEPs, local government, etc. It was well-received, and the
Commission asked to reproduce the text for its own information campaign.

Throughout the month Executive officials met members of the fish industry
(salmon), industry groups, and landowners.

Given the technical challenges of implementation, Executive officials
decided that additional research was required. They commissioned a pilot
river basin management study, establishing an advisory group to consult the
public sector and wider interests. They also initiated a study of the heavily
modified waters designation, which requires the environmental objectives for
a particular body of water to reflect the use that water is being put to (e.g.
hydro-power). It is being led by a steering group involving NGOs and the
private sector.

3/01 Scottish Parliament’s European Committee referred consideration of the
directive’s implementation to the Transport and Environment Committee,
given membership changes (reporter Maureen Macmillan moved from the
European to the Transport Committee) and its inquiry on water policy.

29/6/01 Consultation paper published, as the Scottish Executive launched plans to
transpose and implement WFD through the unusual step of primary
legislation - the soon to be introduced ’Water Environment Bill’. Scottish
ministers were involved in formulating its approach, while officials
considered how to take forward the consultation. (The UK government
decided to transpose via secondary legislation under the EC Act, but could
have used an affirmative resolution whereby Parliament debates the
regulation.)

The Commission is also engaging stakeholders. Normally, it gives a deadline
for consultation, makes no further contact, and then checks back for the
results. Due to the complexity of this directive, the Commission has
organised a pan-European project to help implement the legislation. It
involves case studies across Europe, which provide a common strategy but
are not legally binding; the UK is the lead on some cases, with Scottish
(mainly SEPA) involvement encouraged by DETR.

10/9/01 Scottish Executive organised a conference on implementation, which was
attended by a Commission official. It also held an open conference on plans
for implementation, involving Commission officials, Scottish Deputy
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Minister for the Environment and Rural Development, Scottish Executive
officials, and a range of civic interests. There were 5 workshops: river basin
planning, pollution control, abstraction and impoundment controls, setting
environmental objectives, and monitoring.

11/9/01 Scottish Parliament’s European Committee discussed its role in advance of a
Stage One inquiry on the forthcoming bill by the Transport and Environment
Committee, which has already completed an inquiry on the structure of the
water industry and will almost certainly remain the lead committee. The
European Committee is fulfilling its second main function by tracking
Executive implementation. Convener Hugh Henry wrote the minister,
thanking him for the open and informative procedure adopted for
implementation.

28/9/01 Consultation period ended.

11/01 Scottish Executive is planning another more detailed consultation.

Scottish Parliament’s European Committee members will visit industries
affected by WFD, including whisky distilleries and paper and pulp factories.
These visits will take MSPs outside Edinburgh to Islay and Speyside, where
they will obtain first-hand insights from concerned interests.

Early 2002 Scottish Executive will produce the bill, which should be transposed in 2003
via secondary legislation.

Analysis

Scotland was successful in negotiations because the Scottish Executive identified key issues
at an early stage and dedicated staff resources. However, officials stress the importance of
feeding in early (e.g., European Committee should have acted sooner on the whisky issue).
This case study shows that Scotland also benefited from strong relationships with numerous
actors. Officials have worked at relations with the Commission, seeking to strengthen existing
links and develop a higher profile. The Executive has learned to look outside for help (e.g.,
SEPA organised conference), and has begun working more closely with NGOs.

Given constitutional arrangements, Scotland is well-placed to argue its case in Brussels:
Whitehall has to present the formal UK line because of its responsibility for implementation,
while Scottish policy-makers have more flexibility. As Commission officials and MEPs cover
a huge area and are interested in grass-roots information, the European Committee and
Scottish Executive should exploit political linkages. In particular, the European Committee
has the most freedom to push a ’Scottish’ line as the Executive must maintain the ’UK’ line.

Scottish officials in the Water Team report good relations with their Whitehall counterparts,
and question whether devolution has changed how they are treated. The concordat established
a base level agreement, providing back-up if papers and involvement are not readily
forthcoming. While Scottish officials are actively involved in understanding legal arguments
and making sensible suggestions, limited staff resources (only 2 officials) limit their dialogue
and drafting capabilities.
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4) Scotland in the European Union: Lessons

Scottish success

Scotland has benefited from the novelty of the Scottish Parliament’s recent establishment,
obtaining a higher profile in Brussels. The ability of the Scottish Executive to speak with a
democratic mandate has also enabled the EU to acquire a more thorough and informed
understanding of Scottish issues. While most officials suggested that the legislative outcomes
detailed in this report would have occurred regardless of devolution, it is necessary to recall
initial expectations of the Scottish Parliament. Interviews conducted with politicians, officials,
and members of civil society during the months preceding the first elections found:

Elites did not believe the Parliament or Executive would significantly affect UK or EC
policy outcomes, while some wondered if domestic legislation would differ from that
devised by the old Scottish Office. Instead, most emphasised the potential for a more
transparent and participatory legislative process (Sloat 2001).

Indeed, the greatest strengths of the Scottish Parliament thus far have been scrutiny by
committees, the closer involvement of civic organisations in the domestic legislative process,
and active attempts by officials and politicians to consult more widely and in novel ways.
Despite some civic criticism to the contrary, Scottish Executive officials say devolution has
made them more accountable and transparent. They have also learned to co-operate with
people from agencies (e.g., SEPA involvement in WFD) and NGOs, and have begun to look
outside the Executive for assistance.

Good relations between officials, in both the UK and EU, have been particularly important
determinants of Scottish success. In all case studies officials reported good working relations
with their Whitehall counterparts, but were also aware of other departments that experience
some tension. Concordats, which aroused suspicion among politicians and civil society when
they were being drafted, appear to be used infrequently and primarily when a problem arises;
however, some suggested that while the concordats may have been discussed thoroughly at a
higher level, there is little junior awareness beyond a memo stating their existence. Scottish
officials, both before and particularly after devolution, have worked hard to cultivate good
working relations with Commission officials. This appears to have paid off, given their
success in arranging Brussels meetings, questioning them in Edinburgh-based committees,
and obtaining recognition of Scottish needs within various directives.

The European Committee, as well as Scottish Executive officials, have taken a pragmatic
approach to transposing EC directives, accepting GB-wide legislation when there are no
issues of distinct Scottish interest while pro-actively pursuing Scottish solutions when they
are identified. The case studies demonstrate that Scotland has been most effective when it
makes a ’joined-up’ and co-ordinated approach to affect change at European level, uniting the
efforts of the Executive, its Brussels office, the European Committee, MEPs, as well as the
UK government. They also illustrate the need to identify issues of distinct Scottish concern at
an early stage in the EC policy process, preferably while the legislation is still being drafted
or even better at Green/White Paper stage. While the case studies showed that necessary
action was not always taken at the optimal time, lessons are clearly being learned within the
fledgling institution.
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Suggested improvements

Scotland got its own way in these case studies partly because the UK government supported -
if not necessarily prioritised - its demands. But it is not clear how Scotland will respond or
fare when the UK opposes its preferences. The studies were also examples of good relations
between Scottish and Whitehall officials. As officials in some Whitehall departments keep a
tight rein on Scottish activities and are less co-operative, it is possible that outcomes could
have differed given less accommodating officials in London. This situation will be further
complicated when different political parties hold office in Edinburgh and/or London. Some
officials can already identify lost influence through party channels when Liberal Democrat
ministers (Labour’s coalition partners) are in charge of policy areas; the Scottish Secretary of
State used to have influence with UK ministers as fellow party members, but Liberal
Democrat ministers do not know their Labour counterparts as well.

MSPs should better utilise their political counterparts at national and European tiers. These
case studies, which are not distinct in this matter, contained no mention of Westminster MPs.
Some sit on committees, including the European Scrutiny Committee, and can also pressure
the UK government in plenary debates. Scottish MEPs should also be utilised more widely,
particularly as they need on-the-ground information to inform their own committee and
plenary debates. Because it is a political issue for the Scottish Executive to get involved (they
must brief equally to prevent partisan tensions), the European Committee is well-placed to
liase with MEPs - particularly among party members. The committee is also best able to push
the ’Scottish’ line as the Executive must stick to ’UK line’

A recurring complaint among Scottish Executive officials was the lack of financial and staff
resources, which seemed to hinder their ability to seek ’Scottish solutions for Scottish
problems’. One claimed to be doing the job of 10 Whitehall officials, predicting the system
will break at some stage; another said politicians are grateful for their efforts, but cited limited
support from senior management. The staff shortage requires Scottish officials to obtain a
broad overview of EC issues, consequently making them dependant on the expertise of their
Whitehall counterparts (particularly in scientific and technical matters) who specialise in
narrow issues. In addition, Scottish officials often follow UK legislation because they lack the
staff and expertise to draft original Scottish legal instruments. In the post-devolution era when
there are rumblings in Whitehall about the need for Scotland to ’go its own way’ and ’get on
with it’, the lack of resources rather perversely keeps Scottish staff dependant on the UK for
expertise and information. This situation leads to several questions: who is responsible for
this seeming lack of resources? why isn’t there a louder cry for more staff? is this situation
intentionally keeping Scotland reliant on Whitehall?  And, most importantly, if Scotland had
more resources, would the outcomes be any different?

It is worth examining the effectiveness of consultation mechanisms being employed by the
European Committee and the Scottish Executive. In two of the case studies, air quality and
proposed changes to the handling of GMO products, consultation documents received very
few responses. While the issues may have been non-controversial or of little concern to
consultees, there may also have been more appropriate ways to involve stakeholders or elicit
responses. Civic organisations have bemoaned a dramatic increase in consultation documents;
while pleased to be consulted, some would prefer more active participation in the
conceptualising of legislation as well as more direct discussion.
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Lessons for Europe

The case studies of Scottish handling of EC legislation provide several examples of best
practice that could be of interest to the Commission and other European sub-national
governments. First, it is important to feed into the EC legislative process as early as possible.
Interests have the greatest success when they influence the Commission drafting of
legislation, as it becomes more difficult when politics becomes involved during European
Parliament and Council of Ministers considerations. The Commission is an ally to sub-
national governments, welcoming information from those working on the ground; strong links
between domestic policy-makers and Commission officials are thus vitally important.

Second, sub-national governments often appear to be in a hurry to reach Brussels to make
their argument. However, these case studies showed that the support of the member state can
be an effective weapon as it adds clout and manpower. It seems that sub-national authorities
should first try to persuade the central government of their claim, and can then approach the
Commission with a two-tiered approach - using central government influence that is tweaked
by the activities of sub-national actors (e.g., MEPs, COR, etc). Consequently, domestic links
between civil servants are particularly important.

Third, Scotland has been developing some novel consultation mechanisms and has prioritised
the involvement of civic interests in the legislative process.

Fourth, consideration should be given to the ability of sub-national authorities to access the
European Court of Justice (ECJ).

Fifth, Scotland would benefit from greater links to the European Parliament throughout its
legislative stages (first reading, second reading, conciliation).

Lessons for the Scottish Parliament

Resources, as discussed above, are clearly an issue that will need to be addressed with some
seriousness by the European Committee and the Scottish Parliament - particularly if it can be
shown that more appropriate Scottish measures would have been taken with adequate staff
and financial means.

Second, consideration should be given to the link between committees in their handling of EC
legislation. In particular, there should be better co-ordination and less duplication of effort.

Third, committees and the Executive should be selective in which battles they choose. These
case studies highlight important causes that were taken up and won.

A fourth point concerns the helpfulness of the Scottish Executive EU Office and the possible
need to establish a Scottish Parliament office. While these case studies highlighted - and
indeed praised - SEEUO efforts to achieve the best settlement for Scotland (e.g., derogation in
animal disposal directive), the European Committee often fails to benefit from their
information-gathering and contacts and depends instead on Scotland Europa for such
assistance. While it is clearly within the legal and political right of the Executive Office to
pass information only to their own officials and ministers, other Scottish policy-makers also
require advance information to develop their own approaches. Furthermore, the previous
section highlighted the benefits of a co-ordinated Scottish approach. If the situation with
SEEUO cannot be rectified, the Parliament may wish to consider opening its own facilities in
Brussels to gather information for the committee and MSPs.


