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Lord Graham Tope CBE (UK), Member of Sutton London Borough
Council
Mr. Roberto Pella (Italy), Mayor of Valdengo and President of the Council
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The following papers are attached for this meeting:

Agenda Item 1

Background papers:

- Joint paper by The Scottish Executive and CoSLA on European
Governance

- Speech by the Prime Minister, Polish Stock Exchange, 6 October
2000

- Background paper by the Foreign and Commonwealth Office - The
role of national parliaments in the EU: second chamber

- Working document on the division of powers between the Union and
the Member States, European Parliament, Committee on
Constitutional Affairs, Rapporteur: Alain Lamassoure MEP, 15
March 2001

- Committee of the Regions Press Release, 5 April 2001
- Opinion of the Committee of the Regions of 13 April 2000 on the

Commission report to the European Council, "Better lawmaking
1999"
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Principle 1: Effective European governance should facilitate citizens’ participation in
and influence over EU policy-making.

Principle 2: We need to find ways of better engaging regional and local organisations
in the EU decision-making process.

Principle 3: It is particularly important to involve regional and local levels of
government, because they are democratically elected and implement much EU
legislation. We think it is essential that the EU Governance debate addresses the
potential for giving a greater role to Scotland and the other regions with legislative
powers.

Principle 4: Decisions should be taken at the lowest level (i.e. closest to the citizen)
consistent with effectiveness (the subsidiarity principle).  This becomes all the more
important with enlargement.

Principle 5: The EU institutions must respect the Member State’s role in deciding the
internal allocation of competences between it and sub-national authorities.

Principle 6: A greater sense of participation can only be achieved if there is wider
consultation of all those affected by proposed legislation before final versions are
drafted by the Commission.  Enlargement will make wide consultation more challenging
but even more necessary.

Principle 7: Any policies with an impact at the regional or local level (e.g. agriculture,
fisheries, environment, education) should be made available on a consultative basis to
the relevant authorities at the earliest possible stage (i.e. before adoption by the College
of Commissioners).

Principle 8: The EU institutions should take better account of the potential financial
impact of legislation on the implementing authorities and other concerned parties
(whether private or public sector).

Principle 9: Those involved in the attainment of targets should be involved in setting
them.

Principle 10: The Commission and implementing authorities should aim for a
consensual approach whereby the Commission assists in achieving the objectives of a
policy (e.g. cleaner rivers) rather than simply resorting to infraction proceedings if
there appears to be a problem.

Principle 11: In the present Union, and especially after enlargement, the Commission
needs to find more flexible ways of implementing policy which draw on the resources
and expertise present at Member State and sub-Member State level, allowing
implementation to take account of local needs on the ground.  This should apply to
policies such as agriculture, environment and fisheries.
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• The principle of subsidiarity should be elaborated in greater detail to make it clear to
citizens and authorities at all levels what is actually means. Amongst other things this
means addressing the issue of how to act when competences are shared between different
levels of government.

• Relations of subsidiarity between the EU institutions, Member States and, as appropriate,
sub-national authorities might be enshrined in a Statement of Subsidiarity Principles.

• We propose that a body at European level should have the power to ensure that the
elaborated principles of subsidiarity are enforced. This means it would be able to reject or
review proposed legislation that did not accord with the subsidiarity principles.  This
body could comprise representatives of national and sub-national implementing
authorities.
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• Consultation must take place before the negotiation process.

• We propose that the Commission agree a Code of Practice on Consultation.

• The Commission must be able to demonstrate that it has consulted fully and incorporated
the results of that consultation when presenting a proposal to the Council/ European
Parliament.  The body discussed in Section B (a ‘subsidiarity watchdog’) might also have
a role in ensuring that the Commission abides by the Code of Practice and allows
significant time for, and pays appropriate heed to, the views of implementing authorities.

• We propose that Information Technology should be used to facilitate and speed up the
consultation process and information flows between the Commission and national,
regional and local authorities and other affected parties, particularly as the Union
approaches Enlargement.

����!����� �,%#/��'��� ����

• We propose that the legislative process (from Commission to European Parliament and
Council) should be more transparent to enable interested bodies to know how the draft
legislation is being modified.
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• We suggest that the policy development role of the Troika might be strengthened in order
to provide continuity between Presidencies. There is a need to look at longer term
planning than 6 months – perhaps the next 4 Presidencies in each period could propose
strategic directions to policies for consideration by the institutions.
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• We propose that a proper cost assessment and scrutiny of the cost of compliance with
new legislation - in relation to the benefits - should be conducted at all stages of the
legislative process. This should take into account results from research and consultation
to ensure that legislation is evidence based, and should apply whether the costs fall to the
public or private sector.  The impacts and outcomes of legislation should be monitored
and evaluated regularly to review the legislation if necessary.

• Both the Commission and the European Parliament should review their systems in order
to take full account of the potential costs and benefits of draft legislation and proposed
amendments to it.

• We suggest that a further role of a ‘subsidiarity watchdog’ body could be to reject or
review legislation where it believes the potential costs of implementation, when measured
against the potential benefits, are too high.

• Because the institutions have been set up essentially to make law, it is all too easy to
ignore more appropriate non-legal instruments.  We therefore strongly commend the
expansion and greater use of non-legal instruments in achieving EU policy aims.

• We propose that those involved in the attainment of targets should be involved in setting
them.
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• The Commission should re-examine the forms of its law-making to identify an effective
way of creating short and strategic laws with unambiguous objectives which leave
genuine scope for flexible implementation.

• The interpretation of what constitutes implementation of Directives should be agreed at
the outset between the Commission and the implementing authorities, and not be revisited
years later.
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• We propose that a more flexible and decentralised approach to implementation should be
used more widely in policy areas such as environment, fisheries and agriculture.
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The Scottish Executive and the Convention of Scottish Local Authorities (COSLA) warmly
welcome the initiative of the European Commission in addressing the question of European
Governance.

This discussion paper has been prepared in consultation with all local authorities in Scotland
and the departments of the Scottish Executive. The Scottish Executive is the devolved
government formed from the Scottish Parliament – in European terms, the ‘regional
authority.’  COSLA is the umbrella organisation for Scotland’s 32 local authorities.  This
discussion paper reflects the views of the Scottish regional and local levels of government,
and not necessarily those of the UK government.

This paper discusses the themes which we feel to be central to the debate on European
Governance. It suggests some fundamental principles and discusses some possible ways of
putting them into practice, taking account of Scottish examples. The paper covers an initial
set of ideas based on discussions within the Scottish Executive and Scottish local authorities.
We see this discussion paper as a starting point for a wider debate on European Governance
in Scotland, which will be taken forward notably by the Edinburgh conference co-organised
by the Committee of the Regions and the discussion planned by the Scottish Parliament’s
European Committee – both in May.

By the very nature of the European Union, much of its business (and therefore this paper)
concentrates on the legislative process – the process of forming legislative proposals, the
passage of legislative proposals through the institutional framework, and the implementation
of legislation once it is adopted at Council.

We present the issues which we feel are key elements of the debate in three sections.  We
include a first general chapter on multi-level democracy, which relates to all six areas of the
Work Programme (SEC(2000) 1547/7 final).  The other two chapters deal with specific
themes in the Work Programme – Handling the process of producing and implementing
Community rules, and Improving the exercise of European executive functions through
decentralisation.
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Under the devolution settlement in the UK matters of EU policy are officially reserved to the
UK Government in London.  However, the Scottish Executive and Parliament (in partnership
with local government) are responsible for the transposition of EC legislation into either
primary or secondary Scottish legislation. Approximately 80% of the functions devolved to
the Scottish Parliament are also covered by an EU competence of some kind. The Scottish
Executive also directly manages a number of EU programmes within Scotland, the two
largest being the Structural Funds and the Common Agricultural Policy. The European
Committee of the Scottish Parliament is responsible for scrutinising draft EU legislation and
EU policies. There are eight Members of the European Parliament representing Scotland,
who play an active role in promoting Scottish interests. There is also Scottish representation
on the Committee of the Regions and the Economic and Social Committee. There are
networking arrangements in place between the different Scottish representatives to ensure
coherence in our input to the EU.

In addition to its implementation roles, the Scottish Executive works closely with UK
government departments to help formulate UK common positions regarding EU policy
matters which affect us directly. It has a similar role to German, Belgian and Austrian Federal
states and Spanish autonomous regions who both implement EU law and help formulate
common positions on EU proposals within their respective states.  However, devolution in
the UK is also different in a number of respects. The powers which have been devolved to the
Scottish Parliament and the Assemblies of Wales and Northern Ireland differ from
administration to administration.  This asymmetric approach is flexible and is guided by
agreements between the devolved administrations and the UK Government, which are known
as Concordats.  The Concordats are not legally-binding, but provide a framework within
which relations between the different administrations can be managed.

EU policy matters are of central concern to local government in Scotland too, as it has an
important role in both the implementation of EU policy and development of projects for EU
funding programmes.  Scottish local government is responsible for the implementation of
large amounts of EU legislation, ranging from health and safety measures and environmental
law to trading standards and copyright law.  Furthermore, local government in Scotland is
involved in many local and transnational funding partnerships where projects are partly
funded by the EU.  The situation in Scotland reflects that across the EU as a whole, in that
many of the project ideas which make up EU funding programmes come from local
government.
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The Commission’s starting point in its Work Programme is that:
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All tiers of government face similar
challenges in terms of democratic
legitimacy.  In the Scottish context, a major
initiative has been taken to address this
issue by the establishment of the Scottish
Parliament in 1999. At local government
level, Scottish local authorities are
undertaking a wide range of initiatives to
provide for wider involvement of
communities in the democratic process (e.g.
Community Planning, Community
Councils). For example, Edinburgh has
established Local Development Committees
for each of the 6 Parliamentary constituency
areas in the city. These Committees form
part of the Community Planning process
and aim to increase public participation in
local decision-making.

The democratic “deficit” is a term sometimes used in an EU context.  It must also be
recognised that such democratic “deficits” can exist at all levels of government, and it is
crucial that efforts are made to address this from the bottom up.

A particular problem for the EU is that many of the regional and local actors (and citizens
they represent) affected by EU policies feel unable to exert effective influence over the
decision-making process.  Indeed, they may be unaware that important EU policies which
will affect them are being formulated or negotiated. We therefore suggest, as a fundamental
principle:

Principle 1: Effective European governance should facilitate citizens’ participation in
and influence over EU policy-making.

While recognising the efforts of the European institutions to represent the views and interests
of EU citizens, we agree with the
Commission that there is room for
improvement.  One of the aims of the White
Paper must be to ensure that the institutions
of the EU connect with the everyday
concerns of its citizens so that the citizen is

>#%���*�����������"4��������������$���#���
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put at the heart of all forms of governance, whether this occurs at the European, national,
regional or local levels.

It is particularly important in this context to involve regional and local levels of government.
There are three key reasons for this:

- They are democratically elected by the citizen, form the closest link to the
citizen and are best placed to represent citizens’ interests and concerns

- They are implementing authorities for the majority of EC legislation and for
many common policies

- In the particular case of Scotland, we now have substantial legislative powers
devolved to us.  Given the prospect of enlargement, we think it is essential that
the EU Governance debate addresses the potential for giving a greater role to
Scotland and the other regions with legislative powers.

Democratic election by itself is not enough to ensure sufficient citizen participation.
Opportunities for direct involvement in decision-making which affects their communities
must be increased if we are to address the problem of citizens’ sense of distance from
government and the EU. ‘Participation’ must include a real possibility of influencing
decisions made.

We therefore suggest as second and third principles:

Principle 2: We need to find ways of better engaging regional and local organisations
in the EU decision-making process.

Principle 3: It is particularly important to involve regional and local levels of
government, because they are democratically elected and implement much EU
legislation. We think it is essential that the EU Governance debate addresses the
potential for giving a greater role to Scotland and the other regions with legislative
powers.

The relationship between the different tiers of
government should not be seen as a strictly
hierarchical one. Rather than being dominated by
hierarchical models, governance should be more
participative and engaging and recognise
overlapping spheres of influence. In many policy
areas, a partnership between the different tiers of
government, public agencies, private and voluntary
sectors is required to achieve effective governance.
Important as partnership between different tiers of
government can be in areas where there are shared
competences, relationships should also take account

of the basic principle of subsidiarity. This is that decisions should be taken at the lowest level
consistent with effectiveness.
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As the Commission states in its Report on
Better Lawmaking (1998), “the sharing
of responsibilities should evolve towards
an ‘active’ subsidiarity.”  Although the
subsidiarity principle is now stated in the
Treaty, and each new legislative proposal
includes a ‘statement of grounds’ with
regards to subsidiarity, many still feel
that it is not, in reality, used as a guiding
principle integral to EU policy-making.

We therefore suggest as a proposal that
the principle of subsidiarity should be elaborated in greater detail to make it clear to
citizens and authorities at all levels what is actually means. Amongst other things this
means addressing the issue of how to act when competences are shared between
different levels of government, recognising the modern reality of partnership and
community participation.

We suggest as a fourth principle:

Principle 4: Decisions should be taken at the lowest level (i.e. closest to the citizen)
consistent with effectiveness (the subsidiarity principle).  This becomes all the more
important with enlargement.

Relations of subsidiarity between the
EU institutions, Member States and, as
appropriate, sub-national authorities
might be enshrined in a Statement of
Subsidiarity Principles. This document
would elaborate on the definition of
subsidiarity and would set out the
obligation of the EU institutions to abide
by this principle.  However, in any such
statement – as in other areas of innovation
under the Governance heading – it is
important that the EU respects the basic

principle that it is for the Member State itself to decide the internal allocation of competences
between it and sub-national authorities.

We suggest a fifth principle:

Principle 5: The EU institutions must respect the Member State’s role in deciding the
internal allocation of competences between it and sub-national authorities.

Article 5 (ex. Article 3b) TEC:

The Community should act within the limits of the powers
conferred upon it by this Treaty and of the objectives
assigned to it herein.

In areas which do not fall within its exclusive competence,
the Community shall take action, in accordance with the
principle of subsidiarity, only if and insofar as the objectives
of the proposed action cannot be sufficiently achieved by the
Member States and can therefore, by reason of scale or the
effects of the proposed action, be better achieved by the
Community.
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There is little point in having a statement of
principles if there is no means of enforcing them.
We therefore propose that a body at European
level should have the power to ensure that the
elaborated principles of subsidiarity are
enforced. This means it would be able to reject
or review proposed legislation that did not
accord with the subsidiarity principles. This
body could comprise representatives of national
and sub-national implementing authorities. There
are a number of options for such a body, ranging

from a modified Committee of the Regions to a second chamber of the European Parliament.
It would provide checks and balances in the light of the agreed Statement of Principles. It
would provide the means of recourse – in a political rather than a legal way - if an authority
felt the agreed principles had been breached.  Such a structure would provide a direct link
with democratic structures in Member States, which we feel would be more appropriate than
entrusting such functions to a Court.  We appreciate that institutional change of the nature
discussed here is a matter for the 2004 Intergovernmental Conference rather than the
Governance White Paper, but we feel that, in some areas, the Governance debate is
inextricably linked with the whole post-Nice/ IGC 2004 process.
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Committee of the Regions in its Opinion
on “Developing a culture of subsidiarity”
(March 1999):

“The subsidiarity principle… in the sense of
proximity, with decisions being taken as
close to grassroots level as possible,
thereby ensuring that tasks can be
performed to maximum effect.”
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The Scottish Executive and COSLA very much welcome the Commission’s wide
consultation on the Governance issue itself.  In its Work Programme, the Commission
acknowledges that there could be a vital role for those bodies which are actually present “on
the ground” in the Member States. We agree that at present legislative proposals are often
drafted within the Commission and put to the Council and Parliament with insufficient prior
consultation with those affected. That means not simply levels of government, but also as
appropriate public agencies (for example in the environmental field), commerce and industry,
relevant socio-economic groups, voluntary organisations and indeed citizens themselves. We
therefore suggest a sixth principle:

Principle 6: A greater sense of participation can only be achieved if there is wider
consultation of all those affected by proposed legislation before final versions are
drafted by the Commission.  Enlargement will make wide consultation more challenging
but even more necessary.

Regional and local government implement a large amount of European policy, and it is
therefore important and appropriate for these authorities to have a strong voice in policy
development. Local and regional authorities act as the collator and filter of opinion at the
local level.  Their views must be listened to in order to take into account the views of the
citizens.  As implementing authorities, we therefore feel we are in a special position in terms
of consultation.  We have to take responsibility for – and often bear heavy costs from – EC
legislation.  Moreover, we have to trade off different interests in a way that single issue
interest groups do not.  Such a trade-off, e.g. between economic, social and environmental
concerns, is at the heart of democratic government, whether at national, regional or local
level.  It is also at the heart of an effective sustainability policy.  Thus we feel our views need
to be given appropriate weight.

In practice what this may mean is implementing authorities like ourselves contributing our
opinions on proposals to policymakers in the Commission much earlier in the policy
formulation process, certainly before adoption of legislative proposals by the College. This
would allow us to help spot fundamental flaws or omissions in the legislation. Such a
screening becomes much more challenging once a proposal exits the Commission and goes
into the Council and Parliament, and everyone moves mentally from “formulation” mode into
“negotiation” mode.

Consultation should not be conducted as a token exercise. Nor should it be incumbent on the
local and regional authorities or other affected parties to seek to influence the Commission
proactively.  The Commission should be required to seek the views of all implementing
authorities (including those at regional and local level) in a structured and comprehensive
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way, and not just by means of the Committee of the Regions. Above all, consultation must
take place before the negotiation process.  Moreover, where – as is often the case – a
proposal is modified substantially during the negotiation process, a further round of
consultation may well be necessary.

This cuts both ways – it becomes equally important for these authorities and parties to pay
much greater attention than before to early Commission documents such as Green and White
papers, and invest substantial efforts in commenting on the feasibility and desirability of EU
legislation as far as their community is concerned.  As implementing authorities we need to
ensure that all interested parties in Scotland – whether in the public or private sector – have a
proper opportunity to make an input.

We therefore suggest a seventh principle:

Principle 7: Any policies with an impact at the regional or local level (e.g. agriculture,
fisheries, environment, education) should be made available on a consultative basis to
the relevant authorities at the earliest possible stage (i.e. before adoption by the College
of Commissioners).

We propose that the Commission agree a Code of Practice on Consultation. Such a
document would include the commitments of the Commission to include sub-national
authorities in policy-making and to take the position of local authorities and their local
partner bodies (socio-economic groups) into account with regard to policy implementation. In
framing such a code, judgement should be used to ensure that items for consultation are
relevant and important to the consultees, thereby avoiding an unworkable consultation
overload.

The Commission must be able to demonstrate that it has consulted fully and
incorporated the results of that consultation when presenting a proposal to the Council/
European Parliament.  The body discussed in Section B (a ‘subsidiarity watchdog’)
might also have a role in ensuring that the Commission abides by the Code of Practice
and allows significant time for, and pays appropriate heed to, the views of implementing
authorities.

We also propose that Information Technology should be used to facilitate and speed up
the consultation process and information flows between the Commission and national,
regional and local authorities and other affected parties, particularly as the Union
approaches Enlargement.  Consultation questionnaires could be distributed by email.
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Commission offices in Member States could be used as sounding boards, as could regional
authorities, national and regional associations of local government, and Brussels-based
regional offices.
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The workings of the Council of Ministers are still relatively opaque to outsiders, and Scottish
local authorities, for example, find it difficult to know the stage that negotiations have
reached.  We commend the Finns and the Swedes for their initiatives under their respective
Presidencies to achieve greater transparency in the Union’s workings.

The legislative process itself brings uncertainty to its outcomes.  Final texts seldom reflect the
spirit of the original proposal.  We therefore propose that the legislative process (from
Commission to European Parliament and Council) should be more transparent to
enable interested bodies to know how the draft legislation is being modified.

We welcome the steps that have recently been taken by the Commission to improve the
setting of strategic priorities.  In terms of prioritisation, there is room for the involvement of
regional actors in the process.  Progress in prioritising has been made in this year’s
Commission work programme (where the number of new proposals has dropped from around
750 to around 400) but we feel there is further to go.  From a regional perspective, we would
welcome greater continuity and longer-term planning. The current rotation of Presidencies
lends dynamism to the Union, but can change the priorities every six months and thus add to
the overall volume of legislation.  We suggest that the policy development role of the
Troika might be strengthened in order to provide continuity between Presidencies.
There is a need to look at longer term planning than 6 months – perhaps the next 4
Presidencies in each period could propose strategic directions to policies for
consideration by the institutions.

���7 �����%�#�"� &�	���'���#"� �

As implementing authorities, we – and our taxpayers – have to bear the financial
consequences of much EC legislation, for example in the environmental field.  We are not
convinced that the EU institutions pay sufficient attention to the cost implications of their
proposals. We therefore propose that a proper cost assessment and scrutiny of the cost
of compliance with new legislation - in relation to the benefits - should be conducted at
all stages of the legislative process. This should take into account results from research
and consultation to ensure that legislation is evidence based and should apply whether
the costs fall to the public or private sector.  The impacts and outcomes of legislation
should be monitored and evaluated regularly to review the legislation if necessary.

The Commission should undertake more in depth study of the costs of implementation
against potential benefits when considering policy options. This should take into account
results from research and consultation to ensure that legislation is evidence based. The
impacts and outcomes of legislation should be monitored and evaluated regularly to, if
necessary, review the legislation.  Both the Commission and the European Parliament
should review their systems in order to take full account of the potential costs and
benefits of draft legislation and proposed amendments to it. An interesting principle to
bear in mind is that of “he who decides, pays” While this cannot be implemented literally in a
system of European Governance, it highlights the dangers in systems of governance that may
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not take sufficiently seriously the question of costs being imposed on third parties. We
suggest that a further role of a ‘subsidiarity watchdog’ body could be to reject or review
legislation where it believes the potential costs of implementation, when measured
against the potential benefits, are too high.  We therefore propose a further principle:

Principle 8: The EU institutions should take better account of the potential financial
impact of legislation on the implementing authorities and other concerned parties
(whether private or public sector).
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We welcome the proposal in the Work Programme to look closely at non-legislative
mechanisms, although in some areas (e.g. internal market or competition) the rule of law is
essential.  We also commend the work done under the SLIM (simpler legislation for the
internal market) Programme

Because the institutions have been set up essentially to make law, it is all too easy to
ignore more appropriate non-legal instruments.  We therefore strongly commend the
expansion and greater use of non-legal instruments in achieving EU policy aims, such
as:

i) soft law approaches
ii) co-regulation
iii) self-regulation
iv) voluntary agreements
v) open method of co-ordination
vi) benchmarking
vii) exchange of best practice
viii) use of market forces

However, benchmarking must be used sensibly and not lead to the construction of “league
tables,” which could have negative consequences.

Moreover, if implementing authorities are not consulted at the inception stage of Community
initiatives, principles and targets can be set without a real concept of how practicable the
initiatives are. If the new “Open method of Co-ordination” is to be effective, it is essential
that targets for implementation by local and regional authorities are drawn up in consultation
with those authorities. For these reasons we suggest a ninth principle:

Principle 9: Those involved in the attainment of targets should be involved in setting
them.



0309 Governance Final
18

�-7 ��%���&���'���'���#"� �

Perhaps because of the complexity of the negotiation process, Directives may become over-
prescriptive and not offer sufficient flexibility at the stage of implementation.  How can this
be avoided?

The original concept of the directive – a short, strategic document which left considerable
discretion to implementing authorities on how to implement in the light of their own
circumstances – sometimes seems to have become lost. Even Framework directives can be
over-prescriptive. Moreover, the text of many directives is often ambiguous, and not clarified
in advance of implementation. The Commission’s interpretation of a Directive (which, in the
absence of going to Court, is normally the decisive factor) may emerge many years after the
Directive became law, and may involve an implementing authority in major expenditure
which has not been planned for. We therefore propose that

The Commission should re-examine the forms of its law-making to identify an effective
way of creating short and strategic laws with unambiguous objectives which leave
genuine scope for flexible implementation.

The interpretation of what constitutes implementation of Directives should be agreed at
the outset between the Commission and the implementing authorities, and not be
revisited years later.

To take a concrete example, Scotland is not alone in the Community in having had a
significant number of “infraction” cases in the Environment field, some dealing with very
detailed matters.  We entirely accept that legislation must be implemented properly, but a
drive for uniformity must not replace the objective of practical and cost-effective results.
Forcing compliance through the threat of legal means on a regular basis is not good
governance and may ultimately be counter-productive. The Court should be the last, not the
first, resort.  We therefore very much welcome the Commission’s developing approach in the
Environment field of working closely with the Member States in the early stages of
implementation, in order to avoid legal disputes later. As we share the Commission’s
environmental objectives, we would prefer to have a partnership relationship with the
Commission, which takes account of our particular circumstances on the ground. We
therefore propose as a further principle:

Principle 10: The Commission and implementing authorities should aim for a
consensual approach whereby the Commission assists in achieving the objectives of a
policy (e.g. cleaner rivers) rather than simply resorting to infraction proceedings if
there appears to be a problem.
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Principle 11: In the present Union, and especially after enlargement, the Commission
needs to find more flexible ways of implementing policy which draw on the resources
and expertise present at Member State and sub-Member State level, allowing
implementation to take account of local needs on the ground.  This should apply to
policies such as agriculture, environment and fisheries.

We strongly support the Commission’s proposals to extend vertical decentralisation of
implementation.  Vertical decentralisation should allow for more flexibility and for national,
regional and local authorities to adapt policies
to suit local circumstances (e.g. in the areas of
agriculture, rural development, fisheries and the
environment).  This does not mean permitting
failure to implement agreed laws – rather this is
about more framework as opposed to detailed
legislation, or the use of non-legislative
instruments.  The Commission would remain
the ultimate guardian and should be able to
manage the process to everyone’s benefit.  It should certainly lead to better governance and
less recourse to the Court.  For these reasons, we fully support these initiatives and would like
to see a lot more like them.

We have also been encouraged by the indications of a future development of the local
dimension of the European Employment Strategy and feel that this approach could be used in
other policy areas, with prominent examples being social, regional and environmental policy.
The dialogue between local government and the Commission has been a very useful one in
the formulation of policies which achieve the objectives of the EU and address local needs.
Local government has much practical experience of implementing policies which affect the
daily lives of citizens and the economic and social characteristics of local and regional
diversity. Again we would stress that the formulation of ‘soft legislation’ approaches must
fully involve those actors who will be expected to take responsibility for them, and allow
sufficient time for them to make their input.

The approach becomes all the more important with enlargement.  We therefore propose that
this more flexible and decentralised approach to implementation should be used more
widely in policy areas such as environment, fisheries and agriculture.
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Horizontal decentralisation should be approached with caution, as it raises issues of
accountability and public confidence.  From the standpoint of local and regional authorities
there is a risk that the use of agencies will make it more rather than less difficult to influence
Community policy-making.

>#%���* �����##������� ����5��.�"� ��� $�!��7� �����(�� 5%� ������"��+� *FF*���"� ��� "��� ��
���������$������0�$������������0$�0������5%���$���*FF?6�������+��������0��$���+������$������0�$���
��-��%� ��� 5�� �5���� �#0$�!�"� .�!�$�����4� 7���� �7�� 5$��"� ���#����  � �� .$����$� ��!��!�#���� �+
���-����"�$����"�����������"�$�.������"�#���������������(�6

'����%��$�*�#�8�$�	�� +����$#��:���$.�����������0$�"���"��� 8����� $�0�$�� ��� GH���������.�#���:6
����"���#������!���.�"�����������.��0��+��� �����"�H���������.�#������##�������)H���/�5���"
��� "���$���� �$���� �+� ���� ����� ��� ���� 
�$��� ���� �$� ���� ��"���$$������ ���� ��"� #�"�� �0� �+
����������4��++���������"�+����$#���+$�#����������$�����������!����I�����+�$�+�����.����������$���)+�$
�9�#0��4� �$����� 7���"� ���� 5�� $�0$������"� +�$� ���� 
�$��� ���� ��"� ���� 	�� ��"� ����$� ��$���$�
�����$����7���"�����5��$�0$������"�+�$�������"���$$���������/6

���	�������00�$��!���+�H�����+����%���������"!���$%�5�"����7��������+�����"��������#�-��.�0�7�$�
$�#�����.�7���� ������������ �+��������$�6� �� ��#��"�.$��� ����� ���� ��$��"%� ��00���"6� � '���� %��$
��#5�$��������7�����"�I�������������$��������)	�4��$����"4����.��#4�
����$���"����"�($����/�.��
��.����$� ��� "$�7� �0� �#�$.���%� #����$��� +�$� ���� 0$��������� �+� ��"� ��� ���� �$���� ���6� � ��
��5��I�����$�.��������7����00$�!�"������##����%���!����������#�$.���%���##���������.�������6
����%��$�������#���00$��������5���.����"�+�$�����
�$���������"�����,�����+��������"���"��.���
+�$� ���� �$���� ���4� 7���� "��������� 5���.� �����$� ��##������� �$� �������� ��.��������6� � ��� �	
�������������� ��"� ��.��� ��$����$�� ��� �!�"����%� $�5���� ����.�� ��� �5��$5� ����� ����.��� 7������
+$�.#�����.6

�(�����������7�� +�$���#5�$�������� ���#���.���9�����!��%� ����$� �����$�� +����$����)���� ���E�#����/
��"������(������#0��#����"������#5�$��������$��!�����������!��6������������$���������+��9�5����%��+
�����%���#��������7��.�+�$�������"��������#�-��.6



0309 Governance Final
22

 	��	�
����

This paper has addressed a variety of ways in which Scotland, with its new legislative
powers, can play a bigger role in EU Governance as the EU moves towards enlargement.  We
have suggested possible improvements in consultation, the legislative process, and in
implementation.  Such greater involvement should include the Scottish Executive and
Parliament, and also Scottish local authorities and the many other Scottish bodies – private
and public – with a stake in what the EU does.  In this way we can help reach the ultimate
goal of Scottish citizens having more participation in, and influence over, EU policy-making.

Scottish Executive/COSLA
March 2001
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A few weeks ago, you celebrated the twentieth anniversary of the
extraordinary revolution that gave birth to a movement called
Solidarity.

Poland grew to be the icebreaker for the end of communism in all of
Europe – and for the end of the Cold War.

As we speak, another revolution is taking place.  What the people of
Poland begun, the people of Serbia will finish - opening up for the first
time in history the prospect of a European continent united in freedom
and democracy.

Milosevic has done enough damage, for one man, in one country.  Three
wars.  Tens of thousands dead.  Millions displaced.  Acts of barbarism
not seen in Europe since the Second World War.  Their effect felt
throughout Europe.

We, and you, part of the NATO Alliance that stood up for our values
against him in Kosovo last year, know what he is capable of.  The
sooner he is gone, the better for Serbia, the better for the whole of
Europe.

Then we must stand ready, when the will of the people is finally done,
to hold out the hand of partnership to a democratic Serbia, and welcome
her into the European family of nations.

Poland led the wave of revolution in Europe.  Since then, Poland has
been critical to the great transition from communism to democracy,
together with your dynamic Central European partners.  I am delighted
that the Czech and Slovak Prime Ministers, and the Hungarian Foreign
Minister are also with us today.

Britain and Poland have marched shoulder-to-shoulder at decisive
moments in Europe’s history.   Last month in a moving ceremony, we
unveiled in London a statue of General Sikorski, a fitting monument to
a great patriot.

Britain went to war in 1939 because Hitler invaded Poland.  Robbed of
their own homeland, the Polish people gave themselves selflessly in the
liberation of Western Europe, only to see the iron curtain come down on
Poland.
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Winston Churchill said of the pilots who so valiantly and against such
odds defended the last bastion of resistance in Europe against Hitler’s
air armadas that never had so many owed so much to so few.

And of those few, the Polish pilots are remembered and revered for their
courage, their skill, their idealism.  They laid down their lives not in
defence of their own country, but in defence of an ideal, in defence of a
free Europe.

As the Allied forces struggled to roll back fascism, Polish servicemen
marched, fought and died for that same ideal, shoulder-to-shoulder with
their British comrades;  in the Battle of the Atlantic;  at Tobruk and
Monte Cassino;   in Normandy;  the unsung heroes of the Special
Operations Executive and the most spectacular intelligence coup of the
Second World War, Enigma.

Few countries have contributed more to the fall of fascism and Soviet
dictatorship in Europe.   Now we want you in the European Union.

ENLARGEMENT

The European Union is on the brink of one of the most important
decisions in its history.  Enlargement to the East may be the EU’s
greatest challenge, but I also believe it is its greatest opportunity.

Nobody who considers how the European Union has underpinned peace
and democracy in the reconstruction of post-war Western Europe can
doubt the benefits that enlargement will bring post-Cold War Europe
and the Balkans.

Nobody who considers the role that open markets have played in
generating wealth and prosperity in the European Union can doubt the
benefits of creating a market of half a billion consumers.

People can always find good reasons for delay.  People concerned about
what these momentous changes will mean for the EU, and for them.
Farmers worried about the implications for the CAP.  Popular but
misplaced fears that freedom of movement means massive shifts of
population.

But let me be frank.  Without enlargement, Western Europe will always
be faced with the threat of instability, conflict and mass migration on
its borders.  Without enlargement, the political consensus behind
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economic and political reform in the weaker transition countries may
splinter.

Should that happen, we would all lose.  That is why supporting
enlargement in principle but delaying in practice is no longer good
enough.

So I am determined there should be a breakthrough on enlargement
under the Swedish Presidency.  I will be urging Europe’s political
leaders to commit themselves to a specific framework leading to an
early end of the negotiations and accession.  I want to see new member
states participating in the European Parliamentary elections in 2004
and having a seat at the table at the next IGC.

My message to you is this:  there are no guaranteed places.  Reform is
the only entry ticket.  But we want Poland, and as many others as are
ready, in the EU as soon as possible.

BRITAIN IN EUROPE

Britain will always be a staunch ally of all those European democracies
applying to join the European Union.  A staunch ally, wielding its
influence at the centre of Europe.

It was not always like that. The blunt truth is that British policy
towards the rest of Europe over half a century has been marked by
gross misjudgements, mistaking what we wanted to be the case with
what was the case; hesitation, alienation, incomprehension, with the
occasional burst of enlightened brilliance which only served to
underline the frustration of our partners with what was the norm.  The
origins of this are not complex but simple. Post-war Britain saw the
issue – entirely naturally – as how France and Germany were kept
from going back to war with each other.  Britain's initial role was that
of a benign, avuncular friend encouraging the two old enemies to work
together.  Then with gathering speed, and commensurate British alarm,
Europe started not just to work together but to begin the institutional
cooperation that is today the European Union.  At each stage, Britain
thought it won't possibly happen and held back.  And at each stage it
did happen and we were faced with the choice:  catching up or staying
out.

This was complicated by the fact that for all the other key players, there
were compelling reasons for being in:  reasons of history, reasons of
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proximity, reasons of democracy.  For Britain, the victor in WWII, the
main ally of the United States, a proud and independent-minded island
race (though with much European blood flowing in our veins) the
reasons were there, but somehow always less than absolutely
compelling.

And for the rest of Europe, the reasons for Britain being in seemed less
compelling too.  Reading over the summer Jean Lacouture’s biography
of de Gaulle, I could see clearly why our French friends hesitated over
Britain.  There is a perception in Britain that it was because de Gaulle
was anti-British.  Nothing could be more misguided.  He was an
admirer of Britain and grateful for our support in WWII.  But he had
painstakingly given France back her dignity and self-esteem.  He
mistrusted American intentions and saw Britain as both a Trojan Horse
for the United States and a brake on the necessary strengthening of
Europe.  So, even though, ironically, he was closer to Britain in his
conception of what Europe should be than to virtually anyone else, he
blocked Britain.  There is something very poignant about the accounts
of his meetings in 1963 with Macmillan, a sometimes underestimated
British Prime Minister, who saw only a little late the danger for Britain
in isolation from Europe.

All this is history, but its effects live on.  Now, the circumstances of
today mean it is time to overcome the legacy of Britain’s past.  Two
things have changed.  From Europe's perspective, Britain as a key
partner in Europe is now a definite plus not a minus.  Britain has a
powerful economy, an obvious role in defence and foreign policy and
there is genuine respect for Britain's political institutions and stability.
Also, in a world moving closer together, with new powers emerging, our
strength with the United States is not just a British asset, it is
potentially a European one.  Britain can be the bridge between the EU
and the US.

And for Britain, as Europe grows stronger and enlarges, there would be
something  truly bizarre and self-denying about standing apart from the
key strategic alliance on our doorstep.  None of this means criticisms of
Europe are all invalid.  They aren't, as I shall say later.  But to conduct
the case for reform in a way that leaves Britain marginalised and
isolated (and that, despite the efforts of John Major, was the reality we
inherited three years ago), is just plain foolish.

For Britain, as for those countries queuing up to join the European
Union, being at the centre of influence in Europe is an indispensable
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part of influence, strength and power in the world.  We can choose not
to be there; but no-one should doubt the consequences of that choice and
it is wildly unrealistic to pretend those consequences are not serious.  In
particular, there is absolutely no doubt in my mind, that our strength
with the US is enhanced by our strength with the rest of Europe and
vice versa.

I have said the political case for Britain being part of the single
currency is strong.  I don’t say political or constitutional issues aren’t
important.  They are.  But to my mind, they aren’t an insuperable
barrier.  What does have to be overcome is the economic issue.  It is an
economic union.  Joining prematurely simply on political grounds,
without the economic conditions being right, would be a mistake.  Hence
our position:  in principle in favour; in practice, the economic tests must
be met. We cannot and will not take risks with Britain’s economic
strength.  The principle is real, the tests are real.

A word about Denmark.  The Danish referendum was an important vote
for the Danish people, but the rest of us should draw the correct
conclusions.  It will have no impact on the political support for
enlargement as some fear.  Nor will it affect the British Government’s
position on the Euro.  Each country must make up its own mind on the
Euro, in its own way.

But my point is this: Britain's future is and will be as a leading partner
in Europe.  Today I turn to the issue of Europe's political future.

A LARGER, STRONGER, DEMOCRATIC EUROPE

What sort of European Union will Poland join?

The Polish historian Joachim Lelewel famously asked –“Polska tak, ale
jaka?”   Poland, yes, but what sort of Poland?  Today I want to ask:
Europe, yes, but what sort of Europe?

The trouble with the debate about Europe’s political future is that if we
do not take care, we plunge into the thicket of institutional change,
without first asking the basic question of what direction Europe should
take.

To those who say the need for change in Europe’s institutions is driven
by the impression Europe is slowing down, I must say I find that
bizarre.  Monetary union is currently the most ambitious economic
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enterprise in the world.  We have just begun to fashion a common
defence policy.  And we are now set to reunify Europe and expand it
with up to 13 new members and in the longer term more.  We are
hardly short of challenges.

Neither do I see any profit in pitting the European institutions against
intergovernmental co-operation.  We need a strong Commission able to
act independently, with its power of initiative: first because that
protects smaller states; and also because it allows Europe to overcome
purely sectional interests.  All governments from time to time, Britain
included, find the Commission’s power inconvenient but, for example,
the single market could never be completed without it.  The European
Parliament is a vital part of the checks and balances of the EU.  The
Commission and the Council have different but complementary roles.

The need for institutional change does not derive either from a fear that
Europe is immobile or that it is time to upset the delicate balance
between Commission and governments; it derives from a more
fundamental question.

The most important challenge for Europe is to wake up to the new
reality:  Europe is widening and deepening simultaneously.  There will
be more of us in the future, trying to do more.

The issue is:  not whether we do this, but how we reform this new
Europe so that it both delivers real benefits to the people of Europe,
addressing the priorities they want addressed; and does so in a way
that has their consent and support.

There are two opposite models so far proposed.  One is Europe as a free
trade area, like NAFTA in North America.  This is the model beloved by
British Conservatives.

The other is the classic federalist model, in which Europe elects its
Commission President and the European Parliament becomes the true
legislative European body and Europe’s principal democratic check.

The difficulty with the first is that it nowhere near answers what our
citizens expect from Europe, besides being wholly unrealistic politically.
In a Europe with a single market and single currency, there will
inevitably be a need for closer economic co-ordination.  In negotiations
over world trade and global finance, Europe is stronger if it speaks with
one voice.



- 8 -

In areas like the environment and organised crime, in policing our
borders, Europe needs to work together.  In foreign and security policy,
though nations will guard jealously their own national interests, there
are times when it will be of clear benefit to all that Europe acts and
speaks together.  What people want from Europe is more than just free
trade.  They want:  prosperity, security and strength.

In a world with the power of the USA;  with new alliances to be made
with the neighbours of Europe like Russia;  developing nations with
vast populations like India and China;  Japan, not just an economic
power but a country that will rightly increase its political might too;
with the world increasingly forming powerful regional blocs – ASEAN,
Mercosur;  Europe’s citizens need Europe to be strong and united.  They
need it to be a power in the world.  Whatever its origin, Europe today is
no longer just about peace.  It is about projecting collective power.  That
is one very clear reason, quite apart from the economic reasons, why the
central European nations want to join.

So a limited vision of Europe does not remotely answer the modern
demands people place on Europe.

The difficulty, however, with the view of Europe as a superstate,
subsuming nations into a politics dominated by supranational
institutions, is that it too fails the test of the people.

There are issues of democratic accountability in Europe – the so-called
democratic deficit.  But we can spend hours on end, trying to devise a
perfect form of European democracy and get nowhere.  The truth is, the
primary sources of democratic accountability in Europe are the directly
elected and representative institutions of the nations of Europe –
national parliaments and governments.

That is not to say Europe will not in future generations develop its own
strong demos or polity, but it hasn’t yet.

And let no-one be in any doubt: nations like Poland, who struggled so
hard to achieve statehood, whose citizens shed their blood in that cause,
are not going to give it up lightly.  We should celebrate our diverse
cultures and identities, our distinctive attributes as nations.

Europe is a Europe of free, independent sovereign nations who choose to
pool that sovereignty in pursuit of their own interests and the common
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good, achieving more together than we can achieve alone.  The EU will
remain a unique combination of the intergovernmental and the
supranational.

Such a Europe can, in its economic and political strength, be a
superpower; a superpower, but not a superstate.

We should not therefore begin with an abstract discussion of
institutional change.  We begin with the practical question, what should
Europe do?  What do the people of Europe want and expect it to do?
Then we focus Europe and its institutions around the answer.

How we complete the single market.
How we drive through necessary economic reform.
How we phase out the wasteful and inefficient aspects of the CAP.
How we restore full employment.
How we get a more coherent foreign policy.
How we develop the military capability we require without which
common defence policy is a chimera.
How we fight organised crime, immigration racketeering, the drugs
trade.
How we protect an environment that knows no borders.

And of course, how we stop Europe focussing on things that it doesn’t
need to do, the interfering part of Europe that antagonises even
Europe’s most ardent supporters.

The problem Europe’s citizens have with Europe arises when Europe’s
priorities aren’t theirs.  No amount of institutional change – most of
which passes them by completely – will change that.

Reforming Europe to give it direction and momentum around the
people’s priorities will.  The citizens of Europe must feel that they own
Europe, not that Europe owns them.

So let me turn to the changes I believe are part of delivering that
direction.

PROPOSALS FOR POLITICAL REFORM

First, we owe it to our citizens to let them know clearly what policies
and laws are being enacted in their name.  The European Council,
bringing together all the Heads of Government, is the final court of
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appeal from other Councils of Ministers unable to reconcile national
differences.

That is a vital role.  But the European Council should above all be the
body which sets the agenda of the Union.  Indeed, formally in the
Treaty of Rome, that is the task given to it.  We now have European
Council meetings every three months.  And in truth they do, for
example, in areas like the Luxembourg summit on jobs, the Lisbon
summit on economic reform, the Peortschach summit on defence,
develop the future political direction of Europe.  I would like to propose
that we do this in a far more organised and structured way.

Just as governments go before their electorates and set out their agenda
for the coming years, so must the European Council do the same.  We
need to do it in all the crucial fields of European action: economic,
foreign policy, defence, and the fight against cross-border crime.  I am
proposing today an annual agenda for Europe, set by the European
Council.

The President of the Commission is a member of the European Council,
and would play his full part in drawing up the agenda.  He would then
bring a proposal for Heads of Government to debate, modify and
endorse.  It would be a clear legislative, as well as political, programme
setting the workload of individual Councils.  The Commission’s
independence as guardians of the treaty would be unchanged.  And the
Commission would still bring forward additional proposals where its
role as guardian of those treaties so required.  But we would have clear
political direction, a programme and a timetable by which all the
institutions would be guided.

We should be open too to reforming the way individual Councils work,
perhaps through team presidencies that give the leadership of the
Council greater continuity and weight;  greater use of elected chairs of
Councils and their working groups;  and ensuring that the Secretary-
General of the Council, Javier Solana, can play his full role in the
development of foreign and defence policy.  For example, when Europe
is more than 25 members, can we seriously believe that a country will
hold the Presidency only every 12 or 13 years?  But two or three
countries together, with a mix of large and small states, might make
greater sense.  In future we may also need a better way of overseeing
and monitoring the Union’s programme than the three monthly
European Councils.
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Second, there is an important debate about a Constitution for Europe.
In practice I suspect that, given the sheer diversity and complexity of
the EU, its constitution, like the British constitution, will continue to be
found in a number of different treaties, laws and precedents.  It is
perhaps easier for the British than for others to recognise that a
constitutional debate must not necessarily end with a single, legally
binding document called a Constitution for an entity as dynamic as the
EU.

What I think is both desirable and realistic is to draw up a statement of
the principles according to which we should decide what is best done at
the European level and what should be done at the national level, a
kind of charter of competences.  This would allow countries too, to
define clearly what is then done at a regional level.  This Statement of
Principles would be a political, not a legal document.  It could therefore
be much simpler and more accessible to Europe’s citizens.

I also believe that the time has now come to involve representatives of
national parliaments more on such matters, by creating a second
chamber of the European Parliament.

A second chamber's most important function would be to review the
EU's work, in the light of this agreed Statement of Principles.  It would
not get involved in the day-to-day negotiation of legislation - that is
properly the role of the existing European Parliament.  Rather, its task
would be to help implement the agreed statement of principles;  so that
we do what we need to do at a European level but also so that we
devolve power downwards.  Whereas a formal Constitution would
logically require judicial review by a European constitutional court, this
would be political review by a body of democratically elected politicians.
It would be dynamic rather than static, allowing for change in the
application of these principles without elaborate legal revisions every
time.

Such a second chamber could also, I believe, help provide democratic
oversight at a European level of the common foreign and security policy.

Efficient decision making, even with these changes, will be harder in an
enlarged European Union.  In the long run, I do not believe that a
Commission of up to 30 members will be workable.  The present
intergovernmental conference must and will address the size of the
Commission.  More radical reform is not possible this time round in
view of the worries of some states.  I simply give my view that, in the
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end, we shall have to revisit this issue and streamline considerably.
Reweighting votes in the Council has also become a democratic
imperative which this current intergovernmental conference must
resolve.

Efficient decision making in an enlarged Union will also mean more
enhanced cooperation.  I have no problem with greater flexibility or
groups of member states going forward together.  But that must not
lead to a hard core; a Europe in which some Member States create their
own set of shared policies and institutions from which others are in
practice excluded.  Such groups must at every stage be open to others
who wish to join.

I agree with Guy Verhofstadt that enhanced cooperation is an
instrument to strengthen the Union from within, not an instrument of
exclusion.  That is why enhanced cooperation must not be used to
undermine the single market or other common policies.  The safeguards
must be stringent ones.  The present treaties provide them.  Any
changes must be equally stringent in avoiding a multi-tier Europe; the
creation of different sets of rules; damage to the rights of those not able
to participate; or erosion of the powers of the Commission as guardians
of the treaties.  The European Parliament should play a part in
ensuring that these conditions are met, both at the time an enhanced
co-operation is decided upon and during the course of its
implementation.

Within a coherent framework agreed by the European Council, there is
clearly much greater scope for using enhanced cooperation in the two
biggest growth areas of European action: the development of a foreign
and security policy and the cross border fight against crime.  In the
fight against international crime it should be in the interest of all
Member States if particular groups of countries carry forward work in
particular areas.  That, after all, is what was done through the
Schengen Agreement.  The difference now is that we must, from the
beginning, operate within the framework of the European treaties, not
outside it.  Italy and Germany have suggested joint police operations at
the Union’s external borders.  That kind of cooperation between groups
of countries seeking to achieve goals agreed by all, and in the interests
of all, will become common place.

CONCLUSION
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We need to get the political foundations of the European Union right.
These foundations are rooted in the democratic nation state.  Efficiency
and democracy go together.  Poland knows that.  Your people have
decided that the European Union is the most effective route to deliver
what they want: prosperity, security and strength.  We are building a
Europe of equal partners served by institutions which need to be
independent but responsive and accountable.  We want a Europe where
there are national differences, not national barriers, where we hold
many of our policies in common, but keep our distinct, separate
identities.

The European Union is the world’s biggest single economic and political
partnership of democratic states. That represents a huge opportunity
for Europe and the peoples of Europe. And as a Union of democracies, it
has the capacity to sustain peace in our continent, to deliver
unprecedented prosperity and to be a powerful force for democratic
values in the rest of the world.

Our task, with the help of the new democracies about to join the EU, is
to shape a responsive European Union - in touch with the people,
transparent and easier to understand, strengthened by its nations and
regions - a European Union whose vision of peace is matched by its
vision of prosperity.

A civilised continent united in defeating brutality and violence.  A
prosperous continent united in extending opportunities to all.  A
continent joined together in is belief in social justice.

A superpower, but not a superstate.

An economic powerhouse through the completion of the world's biggest
single market, the extension of competition, an adaptable and well
educated workforce, the support for businesses large and small.

A civilised continent through common defence, the strength of our
values, the pursuit of social justice, the rich diversity of our cultures.

The countries represented here today have suffered more than most in
the cause of freedom.  I want you, as soon as possible, to share in the
European Union’s success, and to join as equal partners, as, amid the
new reality I have outlined, a new Europe is built.



THE ROLE OF NATIONAL PARLIAMENTS IN THE EU:  SECOND
CHAMBER

1.  In Warsaw, on 6 October, the Prime Minister delivered a speech
underlining the role the UK was playing in shaping the longer-term
debate about the future of Europe.   The speech provoked much
comment, and there has been a broad welcome for it across Europe.

2.  The Prime Minister said:

“There is an important debate about a Constitution for Europe.  In
practice I suspect that, given the sheer diversity and complexity of the
EU, its constitution, like the British constitution, will continue to be
found in a number of different treaties, laws and precedents.  It is
perhaps easier for the British than for others to recognise that a
constitutional debate must not necessarily end with a single, legally
binding document called a Constitution for an entity as dynamic as
the EU.

What I think is both desirable and realistic is to draw up a statement
of the principles according to which we should decide what is best
done at the European level and what should be done at the national
level, a kind of charter of competences.  This would allow countries
too, to define clearly what is then done at a regional level.  This
Statement of Principles would be a political, not a legal document.  It
could therefore be much simpler and more accessible to Europe’s
citizens.

I also believe that the time has now come to involve representatives
of national parliaments more on such matters, by creating a second
chamber of the European Parliament.

A second chamber's most important function would be to review the
EU's work, in the light of this agreed Statement of Principles.  It would
not get involved in the day-to-day negotiation of legislation - that is
properly the role of the existing European Parliament.  Rather, its task
would be to help implement the agreed statement of principles;  so
that we do what we need to do at a European level but also so that
we devolve power downwards.  Whereas a formal Constitution would
logically require judicial review by a European constitutional court,



this would be political review by a body of democratically elected
politicians.  It would be dynamic rather than static, allowing for
change in the application of these principles without elaborate legal
revisions every time.

Such a second chamber could also, I believe, help provide
democratic oversight at a European level of the common foreign and
security policy”.

3.  The Second Chamber has two main attractions. First, it would
serve to re-connect national parliaments, and national
parliamentarians, with decision making in Brussels. Secondly it would
provide a solution to the perennial problem of defining where the
limits of the EU’s competence lie and what should properly be the
responsibility of member states. The idea therefore needs to be
considered alongside the proposal for a Statement of Principles that
the Prime Minister also put forward.

4.  The Second Chamber could consider proposals from the
Commission to see whether they respected the Statement of
Principles about what is best done at European or national level.  It
would not be another legislative institution.  It would not get into the
detail of legislation.

5.  The Chamber could also review implementation of an annual work
programme for the EU, drawn up by the Commission and
subsequently approved by the European Council and European
Parliament.  This would give national Parliaments a more direct voice
in ensuring that the institutions delivered on the EU’s political
priorities.

6.  The Chamber could also provide collective oversight of areas of
EU activity which go beyond the traditional work of the Community.
Examples of this would be European defence, and justice and home
affairs.

7.  The Prime Minister’s intention was to launch a debate for the
longer term, not to set out a blueprint. Westminster’s views are keenly
sought.  We do not underestimate the practical arrangements of
meshing national Parliaments into European structures.  A Second



Chamber would have to be practically workable for UK
Parliamentarians, in particular in terms of the demands it made on
their time.  But these difficulties are not insurmountable.

8.  The issues raised by the Prime Minister in Warsaw were
discussed at Nice and incorporated into the Nice Declaration on the
Future of the Union (attached – Annex A).    This agreed that
another IGC, to be convened in 2004, would consider, inter alia, the
following questions:

• How to establish and monitor a more precise delimitation of
competences between the EU and the Member States, reflecting
the principle of subsidiarity.

• The status of the Charter of Fundamental Rights proclaimed in
Nice, according to the Cologne Conclusions.

• A simplification of the Treaties with a view to making them clearer
and better understood without changing their meaning.

• The role of national Parliaments in the European architecture.

9.  The 2004 IGC will be prepared by means of a wide-ranging
debate, launched by the Swedish and Belgian Presidencies in 2001,
involving representatives of national Parliaments and wider public
opinion.

FCO London
January 2001



ANNEX I

DECLARATION ON THE FUTURE OF THE UNION TO BE
INCLUDED IN THE FINAL ACT OF THE CONFERENCE

1. Important reforms have been decided in Nice.  The Conference
welcomes the successful conclusion of the Conference of Representatives of
the Governments of the Member States and commits the Member States to
pursue the early and successful ratification of the Treaty of Nice.

2. It agrees that the conclusion of the Conference of Representatives of
the Governments of the Member States opens the way for enlargement of the
European Union and underlines that, with ratification of the Nice Treaty, the
European Union will have completed the institutional changes necessary for
the accession of new Member States.

3. Having opened the way to enlargement, the Conference calls for a
deeper and wider debate about the future development of the European
Union.  In 2001, the Swedish and Belgian Presidencies, in cooperation with
the Commission and involving the European Parliament, will encourage
wide-ranging discussions with all interested parties; representatives of
national Parliaments and all those reflecting public opinion; political,
economic and university circles, representatives of civil society, etc.  The
candidate States will be associated with this process in ways to be defined.

4. Following a report to Göteborg in June 2001, the European Council,
at its meeting at Laeken/Brussels in December 2001, will agree on a
declaration containing appropriate initiatives for the continuation of this
process.

5. The process should address, inter alia, the following questions:

• how to establish and monitor a more precise delimitation of competencies
between the European Union and the Member States, reflecting the
principle of subsidiarity;



• the status of the Charter of Fundamental Rights of the European Union
proclaimed in Nice, in accordance with the conclusions of the European
Council in Cologne;

• a simplification of the Treaties with a view to making them clearer and
better understood without changing their meaning;

• the role of national Parliaments in the European architecture.

6. Addressing the above-mentioned issues, the Conference recognises
the need to improve and to monitor the democratic legitimacy and
transparency of the Union and its institutions, to bring them closer to the
citizens of the Member States.

7. After these preparatory steps, the Conference agrees that a new
Conference of the Representatives of the Governments of the Member States
will be convened in 2004, to treat the above-mentioned items in view of the
related Treaty changes.

8. The Conference of Member States shall not constitute any form of
obstacle or pre-condition to the enlargement process. Moreover, those
candidate States which have concluded accession negotiations with the
Union shall be invited to participate in the Conference.  Those candidate
States which have not concluded their accession negotiations shall be invited
as observers.
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THE DIVISION OF POWERS IN THE EUROPEAN UNION

I. ORIGINS OF THE PROBLEM:

1. The immediate origin lies in political claims made by the German Länder and other
regions with legislative powers, taken up by the Nice European Council.

2. However, there is a further concern, namely the need to review of the division of powers
within the Union after 40 years of European integration which, to some extent, began
back to front.

For historical reasons, the ECSC, and subsequently the EEC, have undertaken joint measures
in areas which, at the time, were priorities in economic terms and less controversial in
political terms.  The powers of the Community subsequently developed on those foundations,
until we now have a Community that has transformed itself into a Union and is in a position
to envisage tackling matters usually considered as being of a 'federal' nature, such as the
currency, foreign policy, defence and the fight against large-scale organised crime.  However,
if these are to become full federal competences, is it necessary to preserve at all costs older
tasks, solely out of posthumous respect for the founding fathers?

This is all the more relevant since the change in the order of magnitude of the number of
members has altered the scale of the problem.  In 2015 will a Union of 36 members be
able to try and tackle as many problems – or even the same problems - as the
Community of Twelve did 30 years earlier?  The principle of subsidiarity has resulted in
numerous political entities devolving many decisions to a level which is closer to the citizen.
This has occurred since 1957 in Spain, a little in France, a little in Italy, in Belgium and in the
United Kingdom - Portugal being the only exception.  Moreover, since the principle of
subsidiarity was defined in the Treaty of Maastricht, lip service has been paid to it rather than
it being a specific benchmark for the institutions in the exercise of their powers: the principle
of subsidiarity is still open to interpretation.

II.  SPECIFICITY OF THE PROBLEM

1.  The division of powers is an issue which is very often debated but rarely discussed
in-depth.  Critical observers still maintain that it is an impossible exercise.

2.  Contrary to what is all too often claimed, the treaties already contain a division of powers:
the EC and the Union have jurisdiction based on rationae materiae, with areas in which
they have exclusive jurisdiction (external trade policy, general competition rules,
currency, etc) and areas of shared jurisdiction (cf. Annex 1).  However, there are three
drawbacks to this division of powers:

(a) The relevant articles are scattered throughout treaties.  This flaw could be remedied
quite easily, as has been demonstrated by the exercise carried out by the European
University Institute in Florence at the request of the Commission.
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(b) The articles concerned are not worded consistently as they reflect different stages in
the process of European integration.  Sometimes they are excessively detailed,
sometimes extremely succinct.  As a general rule, the length of the text of the Treaty
is inversely proportional to the importance of the power exercised: 5 full pages and
14 articles for judicial cooperation alone, whereas the essence of the Commission's
extensive powers in the sphere of competition policy is summarised in two articles.

(c) Above all, the relevant articles of the treaties confuse the definition of competence
with the description of the spirit in which it must be exercised, or even the substance
of the policy to be pursued.  In fact, the Community's current powers are not
presented as such, but rather as arrangements, which are very varied in nature,
governing cooperation between the Member States.

As an illustration, let us take the powers concerning the internal market.  The EC Treaty
distinguishes between at least seven different roles for the Community.

1. Firstly there is establishment of the general legal framework: abolition of customs
duties and obstacles to freedom of movement; competition rules; approximation of
national laws.

2. Then come the 'common policies': external trade, agriculture and fisheries, transport -
areas in which the Member States have apparently relinquished general jurisdiction
to the Community.

3. At a lower level are the simple 'policies', which are therefore assumed to be
complementary to policies which are basically national: social policy, environmental
policy, development cooperation policy.  In the sphere of social policy, there is the
drawing up of a 'common programme' on vocational training.

4. These policies are different from measures designed to strengthen the
competitiveness of industry, economic and social cohesion, research/development
and consumer protection.

5. More modestly, the Community can make a 'contribution' in the areas of health,
education and culture.

6.  It has to be content with taking 'measures' in the areas of energy, tourism and sport.

7. The sphere which has called for greatest imagination on the part of the authors of the
treaties is employment.  'The promotion of coordination between employment
policies of the Member States with a view to enhancing their effectiveness by
developing a coordinated strategy for employment'.

In addition to these powers linked to the internal market, there are:

- the powers linked to EMU: broad guidelines for economic policy, control of
excessive public deficits with enforcement of the associated penalties.
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- Powers relating to the CFSP: defining the principles of and general guidelines for the
common foreign and security policy; common strategies, joint actions, joint
positions.

- Powers relating to 'police and judicial cooperation in criminal matters'.  Here
distinctions are made between a common action in the field of police cooperation, a
common action on judicial cooperation, and the approximation of the rules on
criminal matters in the Member States.

How can this subtle politico-semantic hierarchy explained?  It reflects the attitude of the
negotiators, who exclusively represent the Member States. They are not really thinking
of transferring powers to another entity but of various ways in which they can
exercise certain powers together.  Consequently, the way in which the powers
themselves are presented is intergovernmental in nature.

3. But the matter does not end there. The powers conferred on the Communities in the form
of jurisdiction for specific areas that have just been discussed,  i.e. the functional powers of
the institutions are not adequate to attain the objectives set in the treaties (Articles 2 and 3
TEC), which constitute substantive competences. The authors of the treaties were aware of
this shortcoming and they remedied it by means of Article 308 (ex 235), which authorises
the Council, acting unanimously and after consulting Parliament, to take appropriate
measures for action to be taken to attain one of the objectives of the Community where the
Treaty has not provided the necessary powers.

This article has had profound consequences and it is thanks to it that the Community
managed to develop and adapt even before the Single Act.

III. QUESTIONS: Scope of the exercise?

1.  Position vis-à-vis the Community acquis?

The governments themselves are inconsistent on this issue.  The very countries that are calling
for a redistribution of powers are demanding no less forcefully that the candidate countries
should undertake to comply fully with the Community acquis.  All the Member States signed
up to Protocol 7 to the Treaty of Amsterdam, which follows on from the conclusions of the
Birmingham European Council in October 1992, the global approach adopted by the
Edinburgh European Council in December 1992 and the Interinstitutional Agreement of
25 October 1993.

Admittedly, Protocol 7 is open to two diametrically opposed interpretations.  On one hand,
it strongly emphasises the 'maintaining in full of the acquis communautaire and the
institutional balance' (paragraph 2), including the interpretation given by the Court of Justice.
The 'acquis' is defined as 'a dynamic concept' allowing Community action to be expanded or
restricted (paragraph 3).  On the other hand, there are safeguards relating to the arrangements
for Community action: more rigorous criteria for assessing whether action is warranted;
principle of judicial economy ('the Community should legislate only to the extent necessary');
subsidiary hierarchy of acts, framework directives being preferred to directives, directives
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being preferred to regulations, while ensuring in each case that Community measures 'should
leave as much scope for national decision as possible' (paragraphs 6 and 7).

It is important to appreciate the risk of calling into question the Community acquis when
updating the division of powers, particularly in the light of the enlargement negotiations:
should the candidate countries be involved in any discussions?  If significant advances take
place before accession, what will happen to the negotiations on the Community acquis?

2.  Position vis-à-vis the Treaty

What is needed is not only to do what the European University Institute in Florence has done,
which is an exercise relating to the law as it now stands, but also to define the appropriate
constitutional approach.  This is the only approach which is compatible with the
timetable for accession.

If this approach adopted, conclusions will have to be drawn with regard to the aspirations that
should be taken into account and this means organising hearings.  We will of course be able to
refer back to Parliament's earlier work and to seek the views of the Committee of the Regions
and the Conference of the Länder.  However, opening up a wider debate could lead to
surprising innovations.

For instance, the key concerns of citizens are not the same as those of governments.
With the creation of a single area, the free movement of persons and, soon, the use of the
euro, with the hundreds of thousands of study grants already awarded, for instance under the
Erasmus programme, young people and the not so young, students, workers and pensioners
are travelling throughout the Union.  They are buying property, borrowing or lending,
meeting each other, falling in love, having children, separating, forming partnerships, falling
out, etc.  All these relationships are governed by private law, which today means by bilateral
international conventions.  When such relationships concern only a few hundred people, they
can be dealt with at diplomatic level: the plight of children whose parents are divorced is a
regular feature on the agenda of  Franco-German summits.  However, as soon as they concern
millions of people, it is difficult to avoid trying to find common solutions, i.e. Community
solutions, to make life easier for those concerned.  Civil law is going to become a vast area of
action for the Union's legislators.

Our new partners in the East will also have a contribution to make.  They find it difficult
to accept the niceties of some of our environmental legislation and yet, on the other hand, they
need our help in upgrading the safety of their nuclear power stations (Bulgaria, Slovakia,
Lithuania), integrating nomadic populations (Hungary, Czech Republic, Romania), combating
cross-border organised crime (Poland, Balkan States), or dealing with the terrible problem of
abandoned children (Romania).  Their agenda will have to be compared with ours.

3.  Should we tackle the hierarchy of Community acts, at least by distinguishing between
'political decisions' and 'technical decisions'?

On numerous occasions both Parliament (1984 Spinelli draft treaty, resolution of 17 May
1995 with a view to the Treaty of Amsterdam, resolution of 13 April 2000 with a view to the
Treaty of Nice) and the Council (Italian and Luxembourg proposals before Maastricht,
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Portuguese proposal before Nice) have drawn attention to the usefulness of a hierarchy of
Community legislation.  Alongside the principle of 'political subsidiarity', the de minimis
principle suggests that a principle of 'technical subsidiarity' should also be applied: rules
which have to be applied in the same way throughout the European area could be contracted
out to an implementing authority, which may be administrative (Commission) or technical
(Agency).  What happens at the moment, however, is that the codecision procedure applies to
all harmonisation measures concerning technical parts of vehicles (reflectors, parking lights,
windscreen wipers), scaffolding and ladders, honey and jam.

The proposal made by the Portuguese Presidency in May 2000 would have introduced the
concept of a legislative act adopted under the codecision procedure confining itself to general
principles and essential rules, the implementing measures being left to the Council itself,
rather than the Commission, with Parliament simply giving an opinion.  This peculiar
proposal would have reduced the scope of the codecision procedure without lightening the
workload of the Council, or even Parliament.

The position adopted by Parliament in its resolution of 13 April 2000 is more realistic.  It
would make a distinction between legislative acts, adopted by the Council by a qualified
majority and subject to the codecision procedure, and administrative acts adopted by the
Commission.

4. What are the consequences for the decision-making system? Should Article 308 be
abolished?

This will obviously depend on whether a material or functional approach is adopted  for the
purposes of defining competences. The choice will have major repercussions on the decision-
making system.

A functional approach would allow decision-making procedures to be established on a case-
by-case basis, as happens at the moment. If this were to become the sole approach, Article
308 would have to be abolished and the framework for Community powers would remain
fixed without any possibility of change except through reform of the treaties.

A substantive approach would entail drafting a fairly broad list of competences as in the
national constitutions and would have the logical consequence of establishing a general rule
for decision-making replacing the present case-by-case system. The rule could be no other
than codecision for all legislative matters, possibly with exceptions.

5.  Should we also cover the regions and other territorial authorities?

As the Communities and later the Union were extending their jurisdiction and becoming more
'political', a process of varying degrees of decentralisation was taking place in the Member
States, resulting in very different territorial organisational structures.
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Not only Germany, Belgium, Austria and Spain, but also Italy, Portugal (Azores and Madeira)
and the United Kingdom (Scotland) have a federal or highly regionalised structure. The
Länder or regions in these countries share legislative power with central government.

The politically autonomous regions we are talking about already have direct links with the
European Union, starting with the transposition of Community directives. This is because in
areas in which the regions have exclusive or even shared legislative competence the
transposition of Community legislation into domestic law is not a matter for central
government. And yet these regions are not directly involved in decision-making at
Community level.

The Treaty of Maastricht tried to allow for this situation by writing the principle of
subsidiarity into the Treaty, establishing the Committee of the Regions and changing the
composition of the Council; the old Article 146 TEC (present Article 203) was amended to
allow regional ministers to participate in the Council to represent their respective States and
some countries already take advantage of this provision. In addition, some of the Member
States concerned have devised internal institutional structures in order to associate their
regions in Community decision-making.

It remains to be seen whether a redistribution of powers would in itself be enough to resolve a
problem that is essentially one of participation decision-making.

Over and above the specific problems concerning the regions with legislative powers, there is
a wider issue of concern to territorial authorities in general. This is another area in which we
are confronted with requirements which are contradictory in certain respects.  On the one
hand, the principle of subsidiarity means it must be left to each Member State to structure its
internal political and administrative organisation as it sees fit.  European intervention on an
issue which is so sensitive and so specific to each nation would be counter-productive in
terms of the impact on public opinion.  However, on the other hand, the example of federal or
highly-regionalised States shows that the rational exercise of certain Union competences
requires cooperation, not only with national administrations, but also with the regions.

With a view to reconciling these two concerns, consideration might be given to creating a
'partners of the Union' status.  This status would be defined in the constituent texts of the
Union.  Each Member State would be free to allow the territorial authorities of its choice to
take advantage of them or not: islands, all or some regions, large cities or metropolitan areas,
etc.  The status would relate only to the rights of the authorities concerned vis-à-vis the Union
itself, and would have no effect whatsoever on their powers within the State concerned.  It
could include provisions such as representation on the Committee of the Regions, the right to
establish direct contacts with the Commission, the right to refer questions to the Court of
Justice in matters relating to the competence of the applicant, and possibly the right of cross-
border cooperation with other territorial authorities in a neighbouring Member State.
Basically, in the same way as the status of 'European citizen' enjoyed by individuals does not
replace, but complements national citizenship, 'Euro-authority' status would give an additional
dimension to regions or cities which the Member States themselves wish to single out.



PE 294.757 8/15 DT\431995EN.doc

EN

6.  Should we include scrutiny of the exercise of powers?

This review will show that in 2001 the devolution of powers among public authorities tends to
take the form of 'power sharing' rather than 'areas of exclusive jurisdiction'.  As an illustration,
the existence of a very detailed - and costly - common agricultural policy does not preclude
complementary national policies.  Similarly, although education must primarily remain a
regional or national responsibility, it would be very damaging if the Union were not to
complement national measures through an ambitious policy involving exchanges, joint
diplomas, promoting languages and common history.

Although the sharing of powers is horizontal rather than vertical, it will become essential to
define arrangements for scrutiny of the exercise of these powers.  The Member States that
have opted for a federal or highly-decentralised model provide us with interesting examples of
how we might tackle this problem.
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ANNEX

EU POWERS AND METHODS OF INTERVENTION

The powers set out in the treaties can be broken down into the following groups.

I.  INTERNAL MARKET (TEC): EXCLUSIVE POWERS AND SHARED POWERS

Since the Single Act, the Community has had general jurisdiction for all matters relating to
the internal market.  The Community has a small number of exclusive powers, complemented
by powers shared with the Member States but where the Community is expected to provide a
kind of leadership initiative.

The main provision is set out in Article 3, quoted above, which establishes the subtle
hierarchy of seven levels of Community intervention.  A detailed description is given below.

•  Economic and social cohesion: the Community is to develop 'its actions leading to the
strengthening of its economic and social cohesion' (Article 158).  This epitomises shared
powers since, for their part, 'the Member States shall conduct their economic policies and
shall coordinate them in such a way as to attain the same objective (Article 159).

•  Research and technological development: 'the Community shall have the objective of
strengthening the scientific and technological bases of the Community industry (...) and
encouraging it to become more competitive at international level' (Article 163).  Here too,
its activities 'complement the activities carried out in the Member States'.

•  Environment: Article 174 refers to 'Community policy on the environment', which 'shall
aim at a high level of protection' and is guided by four principles: precaution, prevention,
rectification at source, and the polluter pays.

•  Development cooperation: Article 177 refers to 'Community policy in the sphere of
development cooperation', which is complementary to the policies pursued by the
Member States.

•  Visas, asylum, immigration and other policies related to the free movement of persons:
what is involved here it is solely 'measures'.  (8 articles and 7 pages).

•  Social policy: 'the Community shall support and complement the activities of the Member
States in the following fields...'.  Action is based on a European Social Fund.

•  Education: 'the Community shall contribute to the development of quality education by
encouraging cooperation between Member States and, if necessary, by supporting and
supplementing their action', (Article 149), here too, the Community is required to respect
the responsibility of the Member States.
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•  Vocational training: 'the Community shall implement a vocational training policy, which
shall support and supplement the action of the Member States'.

Article 41: Member States shall encourage the exchange of young workers within the
framework of a joint programme.

•  Culture: 'the Community shall contribute to the flowering of the cultures of the Member
States, while respecting their national and regional diversity and at the same time
bringing the common cultural heritage to the fore' (Article 151).  Here too, action is
aimed at encouraging, supporting and supplementing.

•  Health: this is not a Community responsibility as such, although 'a high level of human
health protection' is a common aim of 'all Community policies and activities' (Article
152).  Once again, the Community's action is one of cooperation, support, and
complementing.  Under a protocol annexed to the Treaty of Amsterdam, animal welfare is
also a requirement common to all the Community's internal policies.

•  Consumer protection: 'the Community shall contribute to protecting...  consumers'.

•  Transport: 'the Community shall contribute to the establishment and development of
trans-European networks' in the areas of transport, telecommunications and energy
infrastructures.

•  Industry: here the Community is required to 'ensure that the conditions necessary for the
competitiveness of the Community industry exist' (Article 157).

•  Article 3 (1)(u) mentions only 'measures in the spheres of energy, civil protection and
tourism'.  These matters are not referred to in any other article.

Sport is mentioned only in Declaration 29, which calls on the Commission to consult sports
associations and to give special consideration to the particular characteristics of amateur sport.

II. ECONOMIC UNION: COOPERATION WITH A DUTY TO ATTAIN A RESULT

Not all types of cooperation are of the same nature.  Some are fairly 'binding', others
entail only rather vague obligations.

'Matters of common concern' belong to the first group.  These are matters which must
remain within national jurisdiction but where the fundamental interests of the
Community require that they should be closely coordinated in the common interest.
They concern:

•  Economic policy.  Article 4 TEC 'adoption of an economic policy which is based on a
close coordination of Member States economic policies, on the internal market and on the
definition of common objectives'.  The objective is also to arrive at 'sustained convergence
of the economic performances of the Member States'.
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Article 99 makes this a matter of common concern. Hence the recommendations on the
broad guidelines of economic policies, multilateral surveillance and sanctions (Article
99).

In parallel, there is surveillance of excessive government deficits (Article 104).  Once
again, there are recommendations and sanctions (going as far as requiring the Member
State concerned to make a deposit with the Community).

•  Employment: 'Member States and the Community shall work towards developing a
coordinated strategy for employment'.  For its part, 'the Community shall contribute to a
high level of employment by encouraging cooperation between Member States and by
supporting and, if necessary, complementing their action'.  However, in doing so, the
competences of the Member States must be respected (!) - Article 127.

Article 126: promoting employment is regarded as 'a matter of common concern'.  It is
associated with a multilateral surveillance mechanism, the drawing up of guidelines and,
if necessary, recommendations.

However, Article 129 tones this down quite a lot.  Rather modest initiatives developing
exchanges of information and best practices cannot extend beyond a period of five years
(Declaration 23) and, whatever happens, they must not lead to harmonisation of the laws and
regulations of the Member States!

Today, these powers, linked to Economic Union, are probably the most sensitive area of
the Union's activities.  Given that the Union is already weak when it comes to
transposing and applying decisions that fall within its jurisdiction, how will it be able to
impose its guidelines on the national parliaments in matters which lie at the very heart
of the national parliaments’ responsibilities?  The first skirmish that took place in February
2001 between the Eurogroup and the Irish Government gives an idea of the political problems
that will arise when one of the large Member States implements an economic policy that is
insufficiently orthodox.

III - POLITICAL UNION: COOPERATION WITHOUT ANY DUTY TO ATTAIN A
SPECIFIC RESULT

A. CFSP

•  The aim of this policy is defined in very ambitious terms: 'the Union shall define and
implement a common foreign and security policy covering all areas of foreign and
security policy' (Article 11 TEU).  This is followed by five groups of impressive
objectives (peace, development, defence of democracy, etc.).

•  Armaments: cooperation is provided for by Article 17(1).

•  Representation of the Union in matters coming under the CFSP (Article 18), coordination
of positions in international organisations (Article 19).
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B.  Justice and Home Affairs

•  Article 29 provides for 'closer cooperation'  between police forces, judicial authorities and
approximation of rules on criminal matters in the Member States, where necessary.  This
is to be achieved through 'common action in the field of police cooperation' (Article 30)
and 'common action on judicial cooperation' (Article 31).

•  Article 34 lists a number of different ways of achieving this:

- common positions;

- framework decisions for the purposes of approximation of national laws and
regulations;

- decisions described as 'binding' but which 'shall not entail direct effect' (??).  The
necessary implementing measures are to be adopted by the Council by a qualified
majority;

- conventions, in accordance with the traditional international law model, which shall
enter into force once adopted by at least half of the Member States, whereas the
related implementing conventions are to be adopted by two-thirds of the contracting
parties (signatories or not?  This is a mystery).

IV. VOLUNTARY COOPERATION: 'CLOSER COOPERATION'

In the Treaty of Amsterdam such cooperation corresponds to:

•  Articles 40 et seq.

•  Defence: possibility of bilateral or multilateral cooperation within the framework of the
WEU and the Atlantic Alliance (Article 17 TEU).

•  CFSP, possibility of cooperation confined to a few States (Article 17(4)).

•  Article 11 TEC.

V. RESPECTIVE RIGHTS OF THE UNION AND THE MEMBER STATES

A.  RIGHTS OF THE MEMBER STATES

1.  Right to independence and identity

•  'And ever closer union among the peoples of Europe': this is the guarantee that the final
objective is not a merger of peoples and States.

•  'The Union shall respect the national identities of its Member States'  (Article 6(3) TEU).
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•  Each national language is equally authentic (Article 53).

•  Right of veto on the existence of the treaties and the membership of the 'club': Articles 48
and 49.

•  Right of veto on international agreements concluded with non-member partners (except
commercial policy pursuant to Article 133).

(i) Article 24: the Presidency negotiates treaties in matters falling within the jurisdiction
of the Union.

(ii) Article 111:

- (para. 1): agreements on exchange-rates adopted by the Council unanimously.

- (para. 4): position of EMU in international negotiations, decision on representation
taken unanimously!

2.  The States retain general jurisdiction

Principle of subsidiarity (Article 2 TEU, Article 5 TEC).  The way in which this principle is
applied is set out in Protocol 7, which follows on from the conclusions of the Birmingham
European Council in October 1992, the global approach adopted by the Edinburgh European
Council in December 1992 and the Interinstitutional Agreement of 25 October 1993.

The protocol is open to two contradictory interpretations. On one hand, it strongly
emphasises the 'maintaining in full of the acquis communautaire and the institutional balance'
(paragraph 2), including the interpretation given by the Court of Justice.  The 'acquis' is
defined as 'a dynamic concept' allowing Community action to be expanded or restricted
(paragraph 3).  On the other hand, there are safeguards relating to the arrangements for
Community action: more rigorous criteria for assessing whether action is warranted; principle
of legal economy ('the Community should legislate only to the extent necessary'); subsidiary
hierarchy of acts, framework directives being preferred to directives, directives being
preferred to regulations, while ensuring in each case that Community measures 'should leave
as much scope for national decision as possible' (paragraphs 6 and 7).

It should be noted that in Declaration 54, Germany, Austria and Belgium have made it clear
that the principle also applies to the 'entities' of the Member States to the extent that they
'have their own law-making powers conferred on them under national constitutional law'.
This is the only reference in the treaties to infra-national levels.

•  Possibility of maintaining State aids (governed by Articles 87 to 89).

•  Right of veto of Member States for projects which relate to its territory: Cf. Article 156
TEC for the trans-European networks.  Strangely, the Treaty contains no such
provision for the Structural Funds.
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•  Explicit limits on action by the Union:

- JHA: Article 33 on 'maintenance of law and order'.  This is included in Article 64 TEC,
which also allows safeguard measures.

- Capital movements: restrictions on the right establishment (Article 58 TEC) and
safeguard clause (Article 60).

- many sectoral policies, where the Member States may introduce more stringent measures
than those in force in the Community (social affairs, environment, health, consumer
protection), or for which the harmonisation of national policies is explicitly excluded
(education, culture, health and even employment policy, Cf. Article 129 TEC).

•  Possibility of acting alone, subject to notifying the Union and requesting retroactive
approval:

- commercial safeguard clause (Article 134 TEC).

- monetary safeguard measures for States outside EMU (Article 120).

- CFSP: Article 14.

- Environment or health: Article 95 TEC.

•  And, of course, the possibility of acting jointly with only some partners within the
framework of 'closer cooperation'

B.  DUTIES OF THE MEMBER STATES

1.  Within the Union:

•  Compliance with the procedures and material obligations of the Treaty.

•  Applying and transposing Community law faithfully and in full: requirement referred to in
Declaration 19.

•  Pursuing national policies that are compatible with the spirit of the internal market.

- Status of public undertakings subject to the regime under Article 86 TEC.

- Non-discriminatory tax treatment of partners' products (Articles 90 to 93 TEC).

•  Duty of solidarity, even for common policies in which the Member State is not
participating.
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- CFSP: 'the Member States shall support the Union's external and security policy actively
and unreservedly in a spirit of loyalty and mutual solidarity' (Article 11).

- The same applies to closer cooperation (Cf. Article 43(2) TEU), where non-participating
Member States must not impede such cooperation.

2.  But also at home:

•  Compliance with the principles of the rule of law: Article 60 TEU.  In the event of
violations, sanctions are provided by Article 7 (suspension of rights).

•  Respect for the Charter of Fundamental Rights and, in particular, abolition of the death
penalty (Declaration 1, post-Amsterdam).

•  Equality of men and women at the workplace (Article 141 TEC).
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PRESS RELEASES

UPC/3529en Brussels, 5 April 2001

2004 IGC: Committee of the Regions demands full institution status and powers which
’go beyond a purely consultative role.’

The next reform of the European Union must be much more radical than that agreed at Nice.
This is the conclusion of the resolution adopted at the CoR plenary session on 4/5 April.
The resolution presented by Manfred Dammeyer (D/PSE), takes the view that "the Treaty of
Nice falls well short of what the Committee has deemed necessary, in particular;
strengthening the Union’s ability to enlarge, enhancing its democratic legitimacy,
transparency and closeness to the people, and lasting improvements to its decision making
process".

The CoR urges that these matters be addressed at the next Intergovernmental Conference
(IGC) in 2004. It also reaffirms its demand that it should be accorded full "Institution" status,
with the right to institute proceedings in the European Court of Justice to safeguard its own
rights. It insists that it should be granted "powers which go beyond a purely consultative
role."

In accordance with the subsidiarity principle, the CoR also calls for the role of local and
regional authorities in the EU process to be upgraded. The resolution insists that a "new EU
institution - such as a second chamber for the European Parliament or a new representative
institution comprising representatives of national parliaments - is neither expedient nor
necessary." If a further institution is nevertheless to be set up alongside the Parliament and
the Council, it "should be filled with representatives of regional and local authorities and
should evolve from the Committee of the Regions."

Regarding the next steps for reform of the EU as a whole, the resolution welcomes the
proposals for a wide-ranging debate. Manfred Dammeyer specifies: "We do not want to be
mere observers at the next IGC. The CoR should be a full partner in the discussions".
A clearer delimitation of competencies between the EU, national governments and regional
and local authorities is needed, according to Manfred Dammeyer. The resolution insists that,
in this delimitation, "top priority is given to the subsidiarity principle, which has been a
fundamental part of the Treaties since Maastricht and is binding on all European institutions".
Possibilities for a better and more systematic gradation of EU competencies should be
examined.

The CoR’s specific political role must be recognised



The resolution also deplores the failure to acknowledge the CoR’s specific political role, in
particular that the CoR’s term of office remains four years, rather than being aligned with the
European Parliament’s five year term. As Manfred Dammeyer points out, the CoR and the
Parliament increasingly work in tandem. If members of the two institutions continue to be
appointed for different terms of office, that could undermine the effectiveness of the CoR's
work.

The CoR believes that the time has come for a root and branch reform of the Council. It also
agrees with the European Parliament’s proposal for the Treaties to be consolidated into a
single text. It calls, once again, for the Charter of Fundamental Rights to be given legal force.
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The Committee of the Regions

HAVING REGARD TO

− the Treaty establishing the European Community, and in particular Article 5 thereof;

 

− the Amsterdam Treaty, and in particular Protocol No. 7 on the implementation of the principles of

subsidiarity and proportionality and Declaration No. 39 on the quality of the drafting of

Community legislation;

 

− the presidency conclusions of 11 December 1999 (Helsinki) which state: "The European Council

welcomes the Commission's report entitled 'Better lawmaking' which confirms the priority

attached to the principles of subsidiarity and proportionality and to full application of the relevant

Treaty Protocol;"

 

− the Commission's report to the European Council "Better lawmaking 1999"

 (COM(1999) 562 final);

 

− the European Parliament resolution on the Commission's report to the Council "Better lawmaking

1997", adopted on 18 December 1998;

 

− its opinion of 11 March 1999 on the principle of subsidiarity "Developing a new culture of

subsidiarity. An appeal by the Committee of the Regions" (CdR 302/98 final);1

 

− its opinion of 15 September 1999 on the Commission report to the European Council "Better

lawmaking 1998 - a shared responsibility" (CdR 50/99 fin);2

 

− the decision of its Bureau of 17 November 1999, in accordance with Article 198c(4) of the Treaty

establishing the European Community, to issue an opinion on this matter and to instruct the

Commission for Institutional Affairs to draw up this opinion;

 

− the opinion of the Commission for Institutional Affairs of 8 March 2000 (rapporteur: Mr Stoiber,

D-PPE) (CdR 18/2000 rev. 1);

WHEREAS

a) the principle of subsidiarity, introduced into the current Article 5 of the Treaty establishing

the European Community by the 1992 Maastricht Treaty, is a legal principle which must

                                                     
1

 OJ C198, 14 July 1999, page 73

2
 OJ C 374, 23 December 1999, page 11
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continue to be developed and which is designed to ensure that decisions in the Union are

taken close to citizens;

b) under Article 5(1) of the Treaty establishing the European Community, the principle of

subsidiarity, as outlined in the Treaties and in Protocol No. 7 to the Amsterdam Treaty,

relates to areas which do not fall within the exclusive competence of the Community and

offers guidance on how such areas should be dealt with at Community level, while upholding

the existing corpus of Community law and keeping an institutional balance;

c) in a Europe with an increasing number of fields in which the EU is endeavouring to find

Community solutions, strict adherence to the subsidiarity principle is now particularly

important in order to ensure that adequate account is taken of regional and local interests;

adopted the following opinion at its 33rd plenary session of 12/13 April 2000 (meeting of
13 April):

1. The Committee of the Regions’ position on the Commission report

1.1 In its report "Better lawmaking 1999" the Commission describes the principles of

subsidiarity and proportionality as a "changing background" that must be further developed.

1.2 However, it also points out that increasingly there are important spheres in which

even more Community legislation is necessary. It refers here (a) to the new provisions of the

Amsterdam Treaty, public health and the decision of the Tampere European Council to create an area

of freedom, security and justice, and (b) to the sphere of foodstuffs.

1.3 The Committee agrees with the Commission that new Community legislation must be

possible on the basis of the Treaty provisions. But we must ask whether the desired objectives could

also be achieved through measures taken by the Member States and/or by the regions. The answer to

this question, also in the areas mentioned by the Commission, depends entirely on circumstances and

requirements.

1.4 The Committee agrees with the Commission that the subsidiarity and proportionality

principles will become even more pivotal in the context of enlargement. The basic question arises:

what impact will enlargement have on Community policies. The closer we move towards

enlargement, the more pressing will become the need to specify which tasks must really be dealt with

at European level and how to implement effectively new forms of partnership between the different

levels of governance.

1.5 Despite the progress and all the ongoing efforts of the Commission, it is becoming

ever clearer - particularly in view of the new powers being granted to the Commission by the heads of

government and the planned eastward enlargement of the European Union - that the subsidiarity and
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proportionality principles alone will not be enough to guarantee that European legislative activity

focuses on what is essential.

In future the principles of subsidiarity and proportionality must therefore be

reinforced by structuring powers to take account of the scope for action of, and cooperation between,

the various spheres of government, with provision for a review, if necessary, depending on the quality

of the results obtained. The Treaty lays down the principle that each institution should act within the

powers conferred upon it (Art. 5, para. 1, EC Treaty); the existing rules are task- and goal-oriented. In

this context the Committee has already proposed on several occasions that a debate should begin

forthwith on the distribution of powers, so that the regions and local authorities of the Member States

have an opportunity to extend their scope for action.

The Intergovernmental Conference must address the question of subsidiarity and

proportionality and come forward with proposals for each policy area. Where possible, the need for,

and scope of, EU action must be reduced by decentralization or alternatives to legislation. Self-

regulation and voluntary agreements produce far better results than legislation; in other areas more

EU action may be required.

1.6 Under the EC Treaty, the subsidiarity principle does not apply to legislation which

falls within areas of EU exclusive competence. Despite this qualification, the European Commission

has interpreted exclusive Community competence in Article 5(1) of the EC Treaty very broadly in the

past and there is thus cause for concern that this practice will curtail the impact of the subsidiarity

principle. It would therefore be useful to specify in the Treaty or in a Treaty Protocol what the areas

of exclusive Community competence are.

1.7 Although the general provision in Article 308 may have been justified at the

beginning of the integration process, in order to cover any unintended competence loopholes and to

ensure that integration was achieved quickly, this article is obsolete and should be removed from the

Treaty. The regions and local authorities are calling for a simplified Treaty revision procedure

calculated to achieve the necessary redefining of powers democratically and in accordance with the

rule of law.

1.8 Improved delineation of EU responsibilities would not just make existing political

powers more transparent for people, regions, Member States and the EU bodies themselves. Clearly

defined powers would also increase the chances of moving to more majority voting and so improving

the efficiency of the EU overall.

1.9 The Committee feels that strengthening subsidiarity and proportionality would also

promote the right of the Committee and of regions with legislative powers to appeal to the Court of

Justice. This right would help to enhance the status of the COR, ensure full respect for its rights and

make it possible to appeal in cases where the subsidiarity principle is violated. It would help to

protect the legislative powers of the regions against illegal interference.
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Granting the Committee of the Regions the status of an institution, under the terms of

Article 7 of the EC Treaty, would resolve this matter without having to alter the article concerned.

1.10 EU democracy cannot function properly unless the Treaties and the decision-making

procedures become more transparent and intelligible to citizens. A rationalization and simplification

is called for.

The COR therefore endorses proposals to unify the Treaties in a text consisting of

two sections:

a) a "constitutional" or basic section containing the preamble, the objectives of the Union,

fundamental rights and the provisions concerning the institutions and individual conferred

powers. This section can only be amended by an IGC.

b) a section dealing in particular with technical, procedural and institutional matters, in so far as

these can also be dealt with under secondary law. This section can be amended under the

lighter Community procedure not involving an IGC. In any case, the transfer of Member

States' powers to the European Union requires the agreement of Member States' parliaments.

1.11 In its opinion on the 1998 subsidiarity report, the Committee already noted that

subsidiarity is also a guiding principle of the relationship between the European Union, the Member

States and local and regional authorities, and that the definition contained in Article 5 of the EC

Treaty should therefore apply to relations between the Community, the Member States and the

regions and local authorities, without prejudice to the fact that the relations between regional and

local authorities and the Member States are governed by individual national constitutions.

1.12 The Committee would stress again that the Treaty provides for decisions to be taken

at the level that is closest to the general public, which is not always the level of central government.

The principle of subsidiarity should thus be understood as the basis for responsiveness to the general

public and for efficiency.

2. Committee of the Regions’ recommendations for the Commission report

2.1 The Committee regrets that its suggestion in response to the Commission's

subsidiarity report "Better lawmaking 1998 - a shared responsibility" that application of the

principles of subsidiarity and proportionality and the question of quality of texts should be dealt with

in separate documents has not yet been taken up. The Committee repeats that dealing with these

matters in a single document is not conducive to thorough consideration and discussion of these two

complex issues, which are very different in nature, but of crucial importance in bringing the European

Union closer to ordinary people.

2.2 The Committee also welcomes the efforts of the European Commission in this

subsidiarity and proportionality report to observe the subsidiarity and proportionality principles in the
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exercise of its legislative and regulatory powers by helping to repeal many legislative instruments

through a large number of formal consolidation proposals. This has also ruled out intervention in

areas that are a matter for regional or local authorities or that are clearly better dealt with by tiers of

government that are closer to grassroots level. Moreover, each proposal made by the Commission

should be evaluated in terms of its financial consequences, which will be borne by the Member States

- and in particular the local authorities - in those areas where they are competent.

2.3 The Committee welcomes the fact that the Commission is making a greater effort, in

accordance with the Amsterdam protocol, to choose the simplest possible form for its measures, and

to always keep in mind that measures should be implemented and applied according to the same

principle.

2.4 In a Europe that is supposed to be transparent and responsive to public concerns it is

essential to frame Community legislation in such a way that it is understood by those for whom it is

intended. The Committee therefore endorses the Commission's efforts to make texts clearer, more

coherent and unambiguous, in order to ensure uniform application in all the Member States. This

requirement is all the more urgent as the texts which are adopted finally often are the subject of

compromises which cannot always be transposed easily into national laws.

2.5 The Committee regards the interinstitutional agreement adopted in December 1998

on quality of drafting of Community legislation as a step in the right direction.

2.6 The Committee feels that the Commission should continue with its efforts to simplify

legislative provisions as far as possible. It should also help to ensure that its proposals are not

blocked during discussion by other institutions.

2.7 The Committee is interested to note from the Commission's report that its proposals

on simplifying legislation have not been implemented by the Council and Parliament to the extent or

at the pace proposed by the Commission. It therefore calls on the Council and on Parliament to

cooperate with the Commission's efforts to simplify legislative texts.

2.8 The Committee considers the SLIM initiative (simpler legislation for the internal

market) to be a good instrument for promoting simplification. It also endorses the assessment

programme developed by the Commission in cooperation with the Member States.

2.9 The Committee is pleased to see that the Commission is continuing its efforts to

update (consolidate) instruments for information purposes, which are intended to meet the needs of

all users of Community law. Information on the Eur-Lex and Celex sites, where in the past year some

500 consolidated legal instruments have been made available, is a considerable benefit. Moreover,

although the recent overhaul of the Celex site has increased the number of formats available, there

are serious shortcomings in terms of user-friendliness, especially as regards printing the selected

documents. Appendices in table form are an example, as these are often essential to the interpretation

and implementation of legislation.
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2.10 The aim of making the European Union more transparent and comprehensible, and

thus closer to the general public, requires first and foremost that people have access to information on

Community law. New technology provides effective tools to supplement the traditional information

brochures and handbooks. The Commission is called upon to make more use of these possibilities.

The Commission’s Europa server provides an example of people’s growing interest in Europe.

However, there is a need for the various pages to be made more user-friendly and more accessible, by

enabling the server to cope with simultaneous hits.

Brussels, 13 April 2000
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