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EUROPEAN COMMITTEE

AGENDA

6th Meeting, 2001 (Session 1)

Tuesday 8 May 2001

The Committee will meet at 2.00 pm in The Chamber, Assembly Hall, The Mound,
Edinburgh

1. Item in private: The Committee will consider whether to take Items 7 and 8 in
private.

2. Implementation of EC/EU legislation in Scotland: The Committee will discuss
the proposals from the Scottish Executive for revised procedures.

3. Forthcoming Inquiry into Governance of the European Union and the Role
for Scotland: The Committee will discuss its draft terms of reference for the
Inquiry.

4. Convener’s report: The Convener will update the Committee on the—
Progress of the consultation launched with regard to EC proposals for a
Directive for informing and consulting employees in the EU

5. Scrutiny of EC/EU documents. The Committee will—

Carry out the scrutiny of documents received for this meeting
Consider a draft of a letter from the Committee to the Swedish
Representation to the EU regarding EC document, “Amended proposal for a
European Parliament and Council Directive amending Directive 97/67/EC
with regard to the further opening to competition of Community postal
services” (SP 2171, EC Ref. COM(2001) 109 final).

6. Petition: The Committee will consider Petition 246 calling for the Scottish
Parliament to request Scottish Natural Heritage, the Scottish Executive and the
Scottish Minister, as appropriate not to proceed with the designation of the South-
East Islay Skerries Special Area of Conservation.

7. Selection of adviser: The Committee will discuss the selection of an adviser for
the Committee’s forthcoming inquiry into governance
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8. Inquiry into Reform of the Common Fisheries Policy: The Committee will
discuss its draft report

Stephen Imrie
Clerk to the Committee

Tel: 0131 348 5234

***********************
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IMPLEMENTATION OF EC OBLIGATIONS

PROPOSALS FOR REPORTING TO THE SCOTTISH PARLIAMENT

BACKGROUND

1. In a letter to the Minister for Education, Europe and External Affairs (dated 20
September 2000, Annex A), the Committee requested that the Executive bring
forward proposals to meet a formal and systematic obligation on the Executive’s
part to advising the Committee as to how it intends to go about implementing its
Community obligations, i.e. by primary legislation or territorial subordinate
legislation or whether subordinate legislation will be made on an UK basis, and
the provision of details on progress.

2. Following a series of working meetings between officials in the Executive and
parliamentary staff, such proposals have now been developed by the Executive
(Annex B).  These provide for a mechanism whereby the Committee will be
regularly updated with regard to the broader implementation and transposition
activities of the Executive, as well as any recourse to the use of section 57 of the
Scotland Act.

ACTION

3. The Committee is invited to consider the Executive’s proposals and assess
whether they meet its need for information on this area, and agree to the
proposals The Clerk to the European Committee will then liaise with officials in
the Executive in respect of the practical implementation of the new proposals. It is
envisaged that a short transition period will be required before the new system is
operational.

Stephen Imrie
Clerk to the European Committee

1 May 2001
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ANNEX A

TEXT OF LETTER SENT TO THE MINISTER ON THE 20 SEPTEMBER 2000

Dear Minister,

SUBJECT: Use of section 57 of the Scotland Act 1998

As agreed at the last meeting of the European Committee, I am writing to you with
regard to the above-mentioned subject.

The Committee is aware that under the terms of section 57 of the Scotland Act 1998,
despite the transfer to the Scottish Ministers by virtue of section 53 of functions
relating to observing and implementing obligations under European Community law,
any function of a Minister of the Crown in relation to any matter shall continue to be
exercisable by him as regards Scotland for the purposes specified in section 2(2) of
the European Communities Act 1972.

In effect, section 57 allows UK Ministers to implement European Community
legislation on an UK-wide basis in devolved areas. An example of this was identified
in the answer to a PQ on the 28th July:

Karen Gillon (Clydesdale) (Lab): To ask the Scottish Executive what the
position is regarding implementation of EC Directive 97/52 relating to public
contracts. (S1W-8923)

Mr Jack McConnell: This particular directive, which predates devolution, makes
relatively minor technical amendments to existing directives on public
procurement which have already been given effect in UK law. Separate
implementation for Scotland would simply create two sets of amendments to
existing UK Regulations. This would cause unwarranted complications for those
wishing to interpret the legislation and, given that there is no particular Scottish
dimension here, I have agreed that the implementation should be on a UK
basis. A copy of the implementing Regulations, which have been laid before the
UK Parliament, will be placed in the Scottish Parliament Information Centre.

By virtue of Rule 6.8.1(b) of the Standing Orders, a function of the European
Committee is “to consider and report on the implementation of European
Communities legislation”. The Committee suggests, therefore, that there may be
alternative means other than the use of a PQ of assisting the European Committee
in the discharge of its obligations under this Rule.

In the view of the Committee, the capacity of the Committee to monitor reliance by
UK ministers on the authority of section 57 of the Scotland Act 1998 should not be
dependent on the Scottish Executive’s willingness to lay an inspired PQ.
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In order to enable the Committee to monitor reliance by UK Ministers on section 57
of the Scotland Act, it is proposed that the Scottish Executive should write to the
Convener in advance of any use of these powers so that adequate consideration can
be given by the Committee as to the rationale for such a route being taken.

I therefore request that the Scottish Executive consider ways in which the European
Committee could be alerted to reliance on this section.  It would be useful for the
Committee to be informed systematically in relation this.  In particular information
should be provided on the circumstances of its use, the rationale for its use and at
whose initiative the section has been used.

Furthermore, given the Committee’s remit and the need for it to develop an overview
of the implementation of Community obligations it would be helpful if consideration
could be given to the development of the following system. There should be a formal
and systematic obligation on the Executive at least to advise the Committee as to
how it intends to go about implementing its Community obligations, i.e. by primary
legislation or territorial subordinate legislation or whether subordinate legislation will
be made on an UK basis. It is suggested that the Executive should draft an
Executive Note similar to those provided for Scottish Statutory instruments. This
would not be more onerous that the suggested route of an inspired PQ.

I look forward to receiving your response on this issue.

Yours sincerely,
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ANNEX B

Purpose

1. This paper seeks the approval of the Committee to proposals for informing the
Committee and the Parliament of the Executive’s intentions for transposition of EC
obligations in devolved areas, including where section 57 (s.57) of the Scotland Act is to be
used to implement EC obligations at Westminster.

Background

2. The Committee Convener wrote to the Minister for Education, Europe and External
Affairs on 21 September 2000 asking him to consider how the Scottish Executive could
improve arrangements for informing Parliament and the European Committee of
transposition intentions, particularly in cases where s.57 is invoked.  The Minister agreed in
his letter of 19 November that reporting systems could be improved, and following this
exchange, the Committee Clerk and Executive officials were charged with exploring possible
systems for reporting.  This paper is the outcome of that process.

Current Position

3. Individual policy Divisions within the Scottish Executive are responsible for ensuring
that EC obligations which fall within devolved competence are implemented.  In addition to
existing tracking mechanisms in Departments, the Scottish Executive is now working to
establish a corporate-level database.

Proposal

4. The Executive recognises the need to develop centralised mechanisms for notifying
the Parliament of its intentions for implementing EC obligations. Due to the volume of EC
Directives being transposed, the proposal is to provide that information in a simple and
standardised way. The Committee can then request more detailed information on a particular
Directive if it so wishes.

5. The internal database which is currently being developed by the Scottish Executive
would provide a useful mechanism for information to be collected and reported to the
European Committee.  Quarterly reports in table form could then be produced for the
Committee, and made available in SPICe.

6. It is proposed to include the following information for each Directive:

• purpose of the directive
• means of transposition and authority used (e.g. through the UK Parliament by s.57,

Scottish Parliament/primary legislation, Scottish Parliament/secondary legislation)
• reasons  for choice of authority with particular reference to s.57 use
• lead Department
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7. Once notified of transposition intentions for each Directive, the Committee may find
it useful to have information to enable it to track progress towards implementation of
Directives.  It is therefore proposed to include the following tracking information in each
report:

• date(s) by which EC legislation must be transposed (e.g. including dates for different
obligations within the same Directive)

• date(s) on which EC legislation is transposed (and an explanatory note where
transposition is late)

• existence of options/derogations
• key milestones en route to implementation, such as dates public consultation begins and

ends, transitional period
• an indication of any reporting requirements in the Directive

Reports would be updated as transposition arrangements are developed.

8. In addition, the Committee may request further transposition information be made
available on a case by case basis.  Information is already provided as part of the Explanatory
Memorandum (where transposition is by an Act of the Scottish Parliament) or Executive
Note (where transposition is by Scottish Statutory Instrument).  Memoranda/Notes are
currently provided to the relevant subject Committee considering the legislation and it is
proposed that such information be copied to the European Committee.  In cases where
legislation implementing EC obligations in a devolved area is being transposed at
Westminster, it is proposed that a memorandum be provided at the same time as
transposition, together with copies of the laid legislation.

Conclusion

9. The Committee is invited to agree the above proposals.

Scottish Executive
Executive Secretariat
March 2001
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“Draft Terms of Reference for Inquiry into Governance”

1.         Background

Promoting new forms of European governance so as to enhance democracy is one
of the Prodi Commission's four strategic priorities.  As part of its work programme for
2001, the Committee agreed to launch an inquiry into the future governance of the
European Union.  The Commission will present its White Paper in July 2001.

In February 2001, the Commission published a work programme highlighting key
issues and setting out some detail on how they would be addressed.

The Commission’s work programme

For the Commission, “governance” encompasses:

“the rules, processes and behaviour that affect the way in which powers
are exercised at European level, particularly as regards accountability,
clarity, transparency, coherence, efficiency and effectiveness. In other
words, governance has to be distinguished from the debate on
competences.  The focus is on the following questions

• Does the Commission act in a democratic way?
• Do the actions of the Commission achieve their objectives?
• Are the actions of the Commission comprehensible?
• What should be done to improve the situation?”

To help address these questions, the Commission agreed to focus on the following
six areas of work: the first four concern practical ways of conducting European
processes as regards both preparing and implementing legislative measures

• Broadening and enriching the public debate on European
matters

• Handling the process of producing and implementing
Community rules

• Improving the exercise of European executive responsibilities
through decentralisation (Decentralisation through agencies)
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• Promoting coherence and co-operation within a ‘networked’
Europe (Convergence of national policies)

the last two are concerned with restating the objectives of and/or challenges to Union
policies.  Moving beyond sectoral divisions, they aim to strengthen

• the Union’s contribution to world governance ( EU and world
governance)

•  the integration and strategic dimension of policies across the
continent ( Future of EU policies)

These six over-arching themes/work areas are being considered by 12 working
groups which are composed of European Commission officials from all Directorate
Generals.  These working groups hold a variety of hearings, carry out studies and
will each write reports.

In the context of Scotland, two key paragraphs of the Commission’s work
programme stand out as worthy of note, namely that:

“In recent years, the word ‘governance’ has been cropping up in various
contexts. An important report of the United Nations on “global
governance” signalled the need for rules that gather a consensus and are
applied world-wide, even in the absence of a global government. In the
context of development policy, “good governance” emphasises
transparency, accountability and effectiveness as necessary conditions for
successful public policy. “Multi-level governance” identifies the challenge
of articulating the action of independent public actors at different
geographic levels towards shared objectives.” (emphasis added)

“The idea of governance also highlights the involvement of regional, local
and non-governmental actors in the policy-making process. It is becoming
increasingly clear that the very success of Community decision-making
and the acceptability of the rules actually depend on such actors being
involved. If it is accepted that democracy in Europe is based on two twin
pillars - the accountability of executives to European and national
legislative bodies and the effective involvement of citizens in devising and
implementing decisions that affect them - then it is clear that the reform of
European modes of governance is all about improving democracy in
Europe. The White Paper will address these issues as complementary:
the purpose of improving the quality of the decision-making procedures,
particularly as regards clarity and effectiveness, is to upgrade the
credentials of the legislative process and to increase its legitimacy, not to
undermine it.” (emphasis added)

The views elsewhere

The launch of the discussion process on the development of a White Paper has led
to other key bodies and individuals to contribute their thoughts as to governance,
and in particular, the potential role for regions/nations such as Scotland.
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CoSLA and the Scottish Executive

In a joint discussion paper published in the early part of 2001 these two bodies set
out some initial views on governance (Annex A). This set out some basic principles,
very much in the spirit of following the subsidiarity principle and being more open,
transparent and inclusive. This paper has been considered by working group III.b
”defining the criteria and conditions for decentralisation to the national and regional
level”,

The European Parliament and MEPs

Within this body, work is also underway, partly as a result of the Nice Treaty follow-
up, to consider the future of Europe.  Amongst the various initiatives, the EP
Committee on Constitutional Affairs is emerging as a key player/actor, with the
production of a working document by the rapporteur, Mr. Alain Lamassoure MEP,
during March 2001 (Annex B).  This sets out some ideas relating to increasing the
role for sub-member state regions/nations, especially those with legislative powers.

The Minister for Europe and External Affairs

Jack McConnell MSP, the Executive’s Europe Minister, delivered a major speech at
a recent public hearing organised by the European Commission into governance
(Annex C). This contained a number of interesting and detailed suggestions. In a key
paragraph he said:

“we need to find ways of better engaging regional and local governments
in the EU decision making process.  That should help with the
fundamental goal of helping citizens to participate in, and have influence
over, EU policy making. In the particular case of Scotland, we now have
substantial legislative powers. Given the prospect of enlargement, we
think it essential that the EU Governance debate addresses the potential
for securing a greater role for Scotland and the other regions with
legislative powers.”

He also set out three main ideas that he felt would help address the above issues,
namely:

“On consultation, we must have more effective and extensive consultation
mechanisms. I therefore propose that the Commission adopts a Code of
Practice on consultation” (emphasis added)

“ … a model in which there was a political body that had the power to act
as a “subsidiarity watchdog”, with the power of veto or review over
legislative proposals. Tony Blair’s speech in Warsaw last October
suggested a body of this kind.  He envisaged that a second chamber of
the European Parliament would have, as its most important function,
reviewing the work of the EU against subsidiarity principles. … There is of
course scope for discussion about how such a body would be made up.
Some might argue that a modified Committee of the Regions should play
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this role.  Others might argue that all implementing authorities - whether at
national, regional or local level - should be represented in such a second
chamber.”

“On the nature of legislation, I suggest the Commission and the other
institutions should re-think the approach to law-making. The object would
be to identify an effective way of creating short and strategic laws with
unambiguous objectives, which leave genuine scope for flexible
implementation at national and regional level. … The interpretation of
what constitutes implementation of such directives should also be agreed
at the outset between the Commission and the implementing authorities.”
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2. Issues for the Committee’s Inquiry

Proposed title

“Governance of the European Union: What role for Scotland?”

Scope of the inquiry

Obviously, the issues raised above in the Commission’s work programme and the
views of bodies such as the EP, the Executive and CoSLA, deal with what could be
viewed as “high brow” subjects defining ‘Scotland’s role in the EU’.  Whilst the
Committee’s inquiry should probably make some contribution towards such a
discussion, it will be for the Committee to consider if the inquiry should be limited to
this type of question, or address some other issues, such as the views of civic
Scotland on the future of Europe and what it means to them.

Assuming the Committee does not want to simply re-run a debate into solely the
issue of Scotland’s place in the EU, given the new constitutional set-up, then there
are a number of other innovative aspects at which we could look, namely:

• What are the views of civic Scotland on the EU and how do they feel it operates
in terms of relevance to them, accessibility etc?

• What measures or ideas might be developed to further the debate in Scotland on
the EU (e.g. the committee’s idea for a Scottish European Forum)?

• How to get the message across and what role for the media in promoting a
constructive debate on the EU and reporting its activities (NB. the withdrawal of
European correspondents by the Herald, Scotsman and BBC Scotland)?

• What about the future?  Can young people be given a more informed view on the
EU and what is relevant to them as key stakeholders, if powerless in terms of
access to democracy (e.g. encapsulating the issue of children’s rights)

• Is the EU a ‘cash cow’ or is there any way of recognising the benefits of EU
membership beyond EU funds?

• How could we showcase the best aspects of governance in Scotland, to a wider
EU audience (e.g. CSG principles, the process of pre-legislative scrutiny etc)

Suggested remit/work programme for the inquiry

It is suggested that the committee’s inquiry be based around three themes and
phases, namely:

Phase 1 – The broader view

The first phase of the inquiry should base itself around a series of dialogues with key
players in Scotland, in the rest of the UK and throughout the European Union. The
objective is for the bodies and individuals to have their say on “governance” and
what the EU means to them. This phase should also come forward with ideas on
how to encourage key stakeholders with a responsibility for communication, such as
politicians and the media, to play a more constructive role in fostering an ongoing
debate into the EU and its daily activities.
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The process of achieving the above could be as follows. First, issuing a general call
for written evidence, including a targeted mailshot, throughout Scotland and
elsewhere to gather papers and material on the issues raised in the governance
White Paper.

Second, using formal committee meetings to hear from various key actors in
Scotland and elsewhere, namely:

• Members of the Committee of the Regions
• Members of the House of Commons and Lords
• Scotland’s MEPs and other members of the EP
• Ministers in the Scottish Executive and senior political representatives of other

EU member states, regions/nations

Third, organising other more innovative events, perhaps through accessing the
budgets available in the parliament for civic activities, to organise the following:

• Series of visits to schools and university/HE/FE establishment to find out what
Europe means to young people and what their priorities are.  This would include
developing ideas on how a more positive view of the opportunities the EU offers
them can best be fostered.

• A seminar or some other similar event with representatives of the media as key
stakeholders in the process of communicating the message regarding the EU and
its daily activities

• The inaugural meeting of ‘Scotland’s European Forum’, which would aim to invite
100+ bodies and individuals from across Scotland to Edinburgh, using the
Chamber itself, and focusing the event on a debate on ‘what Europe means to
me’.

Phase 2 – Scotland’s Role in Europe

This phase would address the more obvious questions relating to governance, such
as the future role for sub-member state regions/nations in a reformed EU, that is:

• How can the subsidiarity principle be enacted in practice?
• How can competencies be defined and shared between the EU bodies, the

member states and the sub-member state regions/nations?
• What role is there for a 2nd Chamber, a reformed Committee of the Regions or

the other measures being proposed to increase the powers of the nations/regions
of the EU?

• What mechanisms are there to enable the Executive to play an increased role in
developing policy within the UK in relation to EU issues, and how can effective
parliamentary oversight be achieved?

• Once passed, how can legislation be transposed and implemented in a more
efficient and transparent fashion, and what measures can the Executive adopt to
make this so?
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• What ‘rights’ should sub-member state regions/nations and their citizen’s enjoy in
relation to say, for example, possible redress through the European Court of
Justice, the right to cross-border collaboration with other territorial authorities in
other member states and also to legally enforceable fundamental rights

It is suggested that an adviser or panel or advisers be appointed to help develop and
realise this particular phase.

Phase 3 – Showcasing Scotland

The final phase, would be the bringing together of material and ideas that showcase
the new governance of Scotland.  This would focus around the development of a
‘case study’ which demonstrates the new governmental process in Scotland, its new
principles and key aspects such as pre-legislative scrutiny.

The idea would be to shadow a real-life EC draft Directive/Regulation through its
various stages to show how the draft legislation is treated and what advantages the
Scottish approach has for accessibility, consultation, inclusiveness etc.  The
objective would be for the case study to have some practical and positive worth for
EU institutions such as the Commission and Council to consider as a model for the
future handling of EC/EU legislation in the EU.

It is suggested that an adviser be appointed to help develop and realise this
particular phase.

Timetable

The following chart provides a suggested timetable for the activities described
above, focusing on the three phases suggested.
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Timetable and work programme



EU/01/06/2

9

3. Action

The Committee is invited to discuss and endorse the contents of this paper, in
particular section 2 suggesting a more focused remit for the inquiry and series of
activities.

Stephen Imrie
Clerk to the European Committee

27 April 2001
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ANNEX A

CoSLA/Scottish Executive Discussion Paper
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The Key Principles proposed in this paper

Principle 1: Effective European governance should facilitate citizens’ participation in
and influence over EU policy-making.

Principle 2: We need to find ways of better engaging regional and local organisations
in the EU decision-making process.

Principle 3: It is particularly important to involve regional and local levels of
government, because they are democratically elected and implement much EU
legislation. We think it is essential that the EU Governance debate addresses the
potential for giving a greater role to Scotland and the other regions with legislative
powers.

Principle 4: Decisions should be taken at the lowest level (i.e. closest to the citizen)
consistent with effectiveness (the subsidiarity principle).  This becomes all the more
important with enlargement.

Principle 5: The EU institutions must respect the Member State’s role in deciding the
internal allocation of competencies between it and sub-national authorities.

Principle 6: A greater sense of participation can only be achieved if there is wider
consultation of all those affected by proposed legislation before final versions are
drafted by the Commission.  Enlargement will make wide consultation more challenging
but even more necessary.

Principle 7: Any policies with an impact at the regional or local level (e.g. agriculture,
fisheries, environment, education) should be made available on a consultative basis to
the relevant authorities at the earliest possible stage (i.e. before adoption by the College
of Commissioners).

Principle 8: The EU institutions should take better account of the potential financial
impact of legislation on the implementing authorities and other concerned parties
(whether private or public sector).

Principle 9: Those involved in the attainment of targets should be involved in setting
them.

Principle 10: The Commission and implementing authorities should aim for a
consensual approach whereby the Commission assists in achieving the objectives of a
policy (e.g. cleaner rivers) rather than simply resorting to infraction proceedings if
there appears to be a problem.

Principle 11: In the present Union, and especially after enlargement, the Commission
needs to find more flexible ways of implementing policy which draw on the resources
and expertise present at Member State and sub-Member State level, allowing
implementation to take account of local needs on the ground.  This should apply to
policies such as agriculture, environment and fisheries.
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  Possible means of implementing the principles

TACKLING THE DEMOCRATIC DEFICIT: Multi-level democracy

• The principle of subsidiarity should be elaborated in greater detail to make it clear to
citizens and authorities at all levels what is actually means. Amongst other things this
means addressing the issue of how to act when competencies are shared between different
levels of government.

• Relations of subsidiarity between the EU institutions, Member States and, as appropriate,
sub-national authorities might be enshrined in a Statement of Subsidiarity Principles.

• We propose that a body at European level should have the power to ensure that the
elaborated principles of subsidiarity are enforced. This means it would be able to reject or
review proposed legislation that did not accord with the subsidiarity principles.  This
body could comprise representatives of national and sub-national implementing
authorities.

HANDLING THE PROCESS OF PRODUCING AND IMPLEMENTING
COMMUNITY RULES: Effective consultation

• Consultation must take place before the negotiation process.

• We propose that the Commission agree a Code of Practice on Consultation.

• The Commission must be able to demonstrate that it has consulted fully and incorporated
the results of that consultation when presenting a proposal to the Council/ European
Parliament.  The body discussed in Section B (a ‘subsidiarity watchdog’) might also have
a role in ensuring that the Commission abides by the Code of Practice and allows
significant time for, and pays appropriate heed to, the views of implementing authorities.

• We propose that Information Technology should be used to facilitate and speed up the
consultation process and information flows between the Commission and national,
regional and local authorities and other affected parties, particularly as the Union
approaches Enlargement.

The decision-making process

• We propose that the legislative process (from Commission to European Parliament and
Council) should be more transparent to enable interested bodies to know how the draft
legislation is being modified.
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• We suggest that the policy development role of the Troika might be strengthened in order
to provide continuity between Presidencies. There is a need to look at longer term
planning than 6 months – perhaps the next 4 Presidencies in each period could propose
strategic directions to policies for consideration by the institutions.

The impact of EC legislation

• We propose that a proper cost assessment and scrutiny of the cost of compliance with
new legislation - in relation to the benefits - should be conducted at all stages of the
legislative process. This should take into account results from research and consultation
to ensure that legislation is evidence based, and should apply whether the costs fall to the
public or private sector.  The impacts and outcomes of legislation should be monitored
and evaluated regularly to review the legislation if necessary.

• Both the Commission and the European Parliament should review their systems in order
to take full account of the potential costs and benefits of draft legislation and proposed
amendments to it.

• We suggest that a further role of a ‘subsidiarity watchdog’ body could be to reject or
review legislation where it believes the potential costs of implementation, when measured
against the potential benefits, are too high.

• Because the institutions have been set up essentially to make law, it is all too easy to
ignore more appropriate non-legal instruments.  We therefore strongly commend the
expansion and greater use of non-legal instruments in achieving EU policy aims.

• We propose that those involved in the attainment of targets should be involved in setting
them.

Simplifying legislation

• The Commission should re-examine the forms of its law-making to identify an effective
way of creating short and strategic laws with unambiguous objectives which leave
genuine scope for flexible implementation.

• The interpretation of what constitutes implementation of Directives should be agreed at
the outset between the Commission and the implementing authorities, and not be revisited
years later.

IMPROVING THE EXERCISE OF EUROPEAN EXECUTIVE FUNCTIONS
THROUGH DECENTRALISATION: Vertical Decentralisation of
implementation
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• We propose that a more flexible and decentralised approach to implementation should be
used more widely in policy areas such as environment, fisheries and agriculture.
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JOINT DISCUSSION PAPER ON EUROPEAN GOVERNANCE – SCOTTISH
EXECUTIVE AND COSLA

Introduction

The Scottish Executive and the Convention of Scottish Local Authorities (COSLA) warmly
welcome the initiative of the European Commission in addressing the question of European
Governance.

This discussion paper has been prepared in consultation with all local authorities in Scotland
and the departments of the Scottish Executive. The Scottish Executive is the devolved
government formed from the Scottish Parliament – in European terms, the ‘regional
authority.’  COSLA is the umbrella organisation for Scotland’s 32 local authorities.  This
discussion paper reflects the views of the Scottish regional and local levels of government,
and not necessarily those of the UK government.

This paper discusses the themes which we feel to be central to the debate on European
Governance. It suggests some fundamental principles and discusses some possible ways of
putting them into practice, taking account of Scottish examples. The paper covers an initial
set of ideas based on discussions within the Scottish Executive and Scottish local authorities.
We see this discussion paper as a starting point for a wider debate on European Governance
in Scotland, which will be taken forward notably by the Edinburgh conference co-organised
by the Committee of the Regions and the discussion planned by the Scottish Parliament’s
European Committee – both in May.

By the very nature of the European Union, much of its business (and therefore this paper)
concentrates on the legislative process – the process of forming legislative proposals, the
passage of legislative proposals through the institutional framework, and the implementation
of legislation once it is adopted at Council.

We present the issues which we feel are key elements of the debate in three sections.  We
include a first general chapter on multi-level democracy, which relates to all six areas of the
Work Programme  (SEC(2000) 1547/7 final).  The other two chapters deal with specific
themes in the Work Programme – Handling the process of producing and implementing
Community rules, and Improving the exercise of European executive functions through
decentralisation.
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BACKGROUND: The Scottish situation

Under the devolution settlement in the UK matters of EU policy are officially reserved to the
UK Government in London.  However, the Scottish Executive and Parliament (in partnership
with local government) are responsible for the transposition of EC legislation into either
primary or secondary Scottish legislation. Approximately 80% of the functions devolved to
the Scottish Parliament are also covered by an EU competence of some kind. The Scottish
Executive also directly manages a number of EU programmes within Scotland, the two
largest being the Structural Funds and the Common Agricultural Policy. The European
Committee of the Scottish Parliament is responsible for scrutinising draft EU legislation and
EU policies. There are eight Members of the European Parliament representing Scotland,
who play an active role in promoting Scottish interests. There is also Scottish representation
on the Committee of the Regions and the Economic and Social Committee. There are
networking arrangements in place between the different Scottish representatives to ensure
coherence in our input to the EU.

In addition to its implementation roles, the Scottish Executive works closely with UK
government departments to help formulate UK common positions regarding EU policy
matters which affect us directly. It has a similar role to German, Belgian and Austrian Federal
states and Spanish autonomous regions who both implement EU law and help formulate
common positions on EU proposals within their respective states.  However, devolution in
the UK is also different in a number of respects. The powers which have been devolved to the
Scottish Parliament and the Assemblies of Wales and Northern Ireland differ from
administration to administration.  This asymmetric approach is flexible and is guided by
agreements between the devolved administrations and the UK Government, which are known
as Concordats.  The Concordats are not legally-binding, but provide a framework within
which relations between the different administrations can be managed.

EU policy matters are of central concern to local government in Scotland too, as it has an
important role in both the implementation of EU policy and development of projects for EU
funding programmes.  Scottish local government is responsible for the implementation of
large amounts of EU legislation, ranging from health and safety measures and environmental
law to trading standards and copyright law.  Furthermore, local government in Scotland is
involved in many local and transnational funding partnerships where projects are partly
funded by the EU.  The situation in Scotland reflects that across the EU as a whole, in that
many of the project ideas which make up EU funding programmes come from local
government.
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B IMPROVING DEMOCRACY: Multi-level democracy

The Commission’s starting point in its Work Programme is that:

“it is clear that the reform of European modes of governance is all about improving
democracy in Europe.” (SEC (2000) 1547/7 final, p.4)

All tiers of government face similar
challenges in terms of democratic
legitimacy.  In the Scottish context, a major
initiative has been taken to address this
issue by the establishment of the Scottish
Parliament in 1999. At local government
level, Scottish local authorities are
undertaking a wide range of initiatives to
provide for wider involvement of
communities in the democratic process (e.g.
Community Planning, Community
Councils). For example, Edinburgh has
established Local Development Committees
for each of the 6 Parliamentary constituency
areas in the city. These Committees form
part of the Community Planning process
and aim to increase public participation in
local decision-making.

The democratic “deficit” is a term sometimes used in an EU context.  It must also be
recognised that such democratic “deficits” can exist at all levels of government, and it is
crucial that efforts are made to address this from the bottom up.

A particular problem for the EU is that many of the regional and local actors (and citizens
they represent) affected by EU policies feel unable to exert effective influence over the
decision-making process.  Indeed, they may be unaware that important EU policies which
will affect them are being formulated or negotiated. We therefore suggest, as a fundamental
principle:

Principle 1: Effective European governance should facilitate citizens’ participation in
and influence over EU policy-making.

While recognising the efforts of the European institutions to represent the views and interests
of EU citizens, we agree with the
Commission that there is room for
improvement.  One of the aims of the White
Paper must be to ensure that the institutions
of the EU connect with the everyday
concerns of its citizens so that the citizen is

Example: In Scotland, a Scottish Parliament
has been established to bring decisions
closer to the citizen, and Scottish local
government is also going through a period of
modernisation.  As a new institution, the
Scottish Parliament has been able to make
use of modern information and
telecommunications in its drive to
communicate better with the citizen.
Proceedings are documented on a public
website and hearings are broadcast by
webcam as well as on network television.
Additionally, a public petitions committee has
been established, to which any member of
the public can make an appeal (in writing or
via an e-form) for an issue to be raised with
one of the subject-specific committees,
should it be considered appropriate.

Example:  The Scottish Executive’s
Programme for Government, “Making it
work together”, has streamlined the
Executive’s priorities and made them
accessible to the citizen.  It is available in
hard copy or on the Internet for all to view.
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put at the heart of all forms of governance, whether this occurs at the European, national,
regional or local levels.

It is particularly important in this context to involve regional and local levels of government.
There are three key reasons for this:

- They are democratically elected by the citizen, form the closest link to the
citizen and are best placed to represent citizens’ interests and concerns

- They are implementing authorities for the majority of EC legislation and for
many common policies

- In the particular case of Scotland, we now have substantial legislative powers
devolved to us.  Given the prospect of enlargement, we think it is essential that
the EU Governance debate addresses the potential for giving a greater role to
Scotland and the other regions with legislative powers.

Democratic election by itself is not enough to ensure sufficient citizen participation.
Opportunities for direct involvement in decision-making which affects their communities
must be increased if we are to address the problem of citizens’ sense of distance from
government and the EU. ‘Participation’ must include a real possibility of influencing
decisions made.

We therefore suggest as second and third principles:

Principle 2: We need to find ways of better engaging regional and local organisations
in the EU decision-making process.

Principle 3: It is particularly important to involve regional and local levels of
government, because they are democratically elected and implement much EU
legislation. We think it is essential that the EU Governance debate addresses the
potential for giving a greater role to Scotland and the other regions with legislative
powers.

The relationship between the different tiers of
government should not be seen as a strictly
hierarchical one. Rather than being dominated by
hierarchical models, governance should be more
participative and engaging and recognise
overlapping spheres of influence. In many policy
areas, a partnership between the different tiers of
government, public agencies, private and voluntary
sectors is required to achieve effective governance.
Important as partnership between different tiers of
government can be in areas where there are shared
competencies, relationships should also take

account of the basic principle of subsidiarity. This is that decisions should be taken at the
lowest level consistent with effectiveness.

Example: In Scotland, Community
Planning is a process used to achieve
policy objectives whereby a local
authority, public agencies and other
local bodies and interests
(community, voluntary and private
sector) come together to develop
and implement a shared vision for
promoting the well-being of their
local area.
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As the Commission states in its Report on
Better Lawmaking (1998), “the sharing
of responsibilities should evolve towards
an ‘active’ subsidiarity.”  Although the
subsidiarity principle is now stated in the
Treaty, and each new legislative proposal
includes a ‘statement of grounds’ with
regards to subsidiarity, many still feel
that it is not, in reality, used as a guiding
principle integral to EU policy-making.

We therefore suggest as a proposal that
the principle of subsidiarity should be elaborated in greater detail to make it clear to
citizens and authorities at all levels what is actually means. Amongst other things this
means addressing the issue of how to act when competencies are shared between
different levels of government, recognising the modern reality of partnership and
community participation.

We suggest as a fourth principle:

Principle 4: Decisions should be taken at the lowest level (i.e. closest to the citizen)
consistent with effectiveness (the subsidiarity principle).  This becomes all the more
important with enlargement.

Relations of subsidiarity between the
EU institutions, Member States and, as
appropriate, sub-national authorities
might be enshrined in a Statement of
Subsidiarity Principles. This document
would elaborate on the definition of
subsidiarity and would set out the
obligation of the EU institutions to abide
by this principle.  However, in any such
statement – as in other areas of innovation
under the Governance heading – it is
important that the EU respects the basic

principle that it is for the Member State itself to decide the internal allocation of
competencies between it and sub-national authorities.

We suggest a fifth principle:

Principle 5: The EU institutions must respect the Member State’s role in deciding the
internal allocation of competencies between it and sub-national authorities.

Article 5 (ex. Article 3b) TEC:

The Community should act within the limits of the powers
conferred upon it by this Treaty and of the objectives
assigned to it herein.

In areas which do not fall within its exclusive competence,
the Community shall take action, in accordance with the
principle of subsidiarity, only if and insofar as the objectives
of the proposed action cannot be sufficiently achieved by the
Member States and can therefore, by reason of scale or the
effects of the proposed action, be better achieved by the
Community.

Example: Scottish local authorities, for
example, use a variety of networks to work with
public and private sector partners, such as
Structural Fund and Community Initiative
Partnerships; the membership of regional bodies
such as the Conference of the Peripheral and
Maritime Regions (CPMR); or less formal
networks, such as the European Rural Exchange
(formerly the EU and UK 5B Partnerships).
Where appropriate, they would welcome
Commission participation in such networking, in
order to share ideas at the grassroots level.
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There is little point in having a statement of
principles if there is no means of enforcing them.
We therefore propose that a body at European
level should have the power to ensure that the
elaborated principles of subsidiarity are
enforced. This means it would be able to reject
or review proposed legislation that did not
accord with the subsidiarity principles. This
body could comprise representatives of national
and sub-national implementing authorities. There
are a number of options for such a body, ranging

from a modified Committee of the Regions to a second chamber of the European Parliament.
It would provide checks and balances in the light of the agreed Statement of Principles. It
would provide the means of recourse – in a political rather than a legal way - if an authority
felt the agreed principles had been breached.  Such a structure would provide a direct link
with democratic structures in Member States, which we feel would be more appropriate than
entrusting such functions to a Court.  We appreciate that institutional change of the nature
discussed here is a matter for the 2004 Intergovernmental Conference rather than the
Governance White Paper, but we feel that, in some areas, the Governance debate is
inextricably linked with the whole post-Nice/ IGC 2004 process.

Example: In the UK, relations between the UK government and the Scottish
Parliament and Executive were legally codified in the Scotland Act 1998.  However,
following devolution, a series of Concordats were drawn up between the Scottish
Executive and departments of the UK government to provide a guide for working
relations and exchange of information under the new constitutional arrangements.
These Concordats sit beneath an over-arching Memorandum of Understanding. They
can be viewed at: http://www.scotland.gov.uk/concordats. Additionally, a Protocol has
been agreed between the Convention of Scottish Local Authorities (COSLA) and the
Scottish Parliament.  A similar document is being discussed with the Scottish Executive.

Committee of the Regions in its Opinion
on “Developing a culture of subsidiarity”
(March 1999):

“The subsidiarity principle… in the sense of
proximity, with decisions being taken as
close to grassroots level as possible,
thereby ensuring that tasks can be
performed to maximum effect.”
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C HANDLING THE PROCESS OF PRODUCING AND IMPLEMENTING
COMMUNITY RULES (Theme 2 of the Work Programme)

i) Effective Consultation

The Scottish Executive and COSLA very much welcome the Commission’s wide
consultation on the Governance issue itself.  In its Work Programme, the Commission
acknowledges that there could be a vital role for those bodies which are actually present “on
the ground” in the Member States. We agree that at present legislative proposals are often
drafted within the Commission and put to the Council and Parliament with insufficient prior
consultation with those affected. That means not simply levels of government, but also as
appropriate public agencies (for example in the environmental field), commerce and industry,
relevant socio-economic groups, voluntary organisations and indeed citizens themselves. We
therefore suggest a sixth principle:

Principle 6: A greater sense of participation can only be achieved if there is wider
consultation of all those affected by proposed legislation before final versions are
drafted by the Commission.  Enlargement will make wide consultation more challenging
but even more necessary.

Regional and local government implement a large amount of European policy, and it is
therefore important and appropriate for these authorities to have a strong voice in policy
development. Local and regional authorities act as the collator and filter of opinion at the
local level.  Their views must be listened to in order to take into account the views of the
citizens.  As implementing authorities, we therefore feel we are in a special position in terms
of consultation.  We have to take responsibility for – and often bear heavy costs from – EC
legislation.  Moreover, we have to trade off different interests in a way that single issue
interest groups do not.  Such a trade-off, e.g. between economic, social and environmental
concerns, is at the heart of democratic government, whether at national, regional or local
level.  It is also at the heart of an effective sustainability policy.  Thus we feel our views need
to be given appropriate weight.

In practice what this may mean is implementing authorities like ourselves contributing our
opinions on proposals to policymakers in the Commission much earlier in the policy
formulation process, certainly before adoption of legislative proposals by the College. This
would allow us to help spot fundamental flaws or omissions in the legislation. Such a
screening becomes much more challenging once a proposal exits the Commission and goes
into the Council and Parliament, and everyone moves mentally from “formulation” mode into
“negotiation” mode.

Consultation should not be conducted as a token exercise. Nor should it be incumbent on the
local and regional authorities or other affected parties to seek to influence the Commission
proactively.  The Commission should be required to seek the views of all implementing
authorities (including those at regional and local level) in a structured and comprehensive
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way, and not just by means of the Committee of the Regions. Above all, consultation must
take place before the negotiation process.  Moreover, where – as is often the case – a
proposal is modified substantially during the negotiation process, a further round of
consultation may well be necessary.

This cuts both ways – it becomes equally important for these authorities and parties to pay
much greater attention than before to early Commission documents such as Green and White
papers, and invest substantial efforts in commenting on the feasibility and desirability of EU
legislation as far as their community is concerned.  As implementing authorities we need to
ensure that all interested parties in Scotland – whether in the public or private sector – have a
proper opportunity to make an input.

We therefore suggest a seventh principle:

Principle 7: Any policies with an impact at the regional or local level (e.g. agriculture,
fisheries, environment, education) should be made available on a consultative basis to
the relevant authorities at the earliest possible stage (i.e. before adoption by the College
of Commissioners).

We propose that the Commission agree a Code of Practice on Consultation. Such a
document would include the commitments of the Commission to include sub-national
authorities in policy-making and to take the position of local authorities and their local
partner bodies (socio-economic groups) into account with regard to policy implementation. In
framing such a code, judgement should be used to ensure that items for consultation are
relevant and important to the consultees, thereby avoiding an unworkable consultation
overload.

The Commission must be able to demonstrate that it has consulted fully and
incorporated the results of that consultation when presenting a proposal to the Council/
European Parliament.  The body discussed in Section B (a ‘subsidiarity watchdog’)
might also have a role in ensuring that the Commission abides by the Code of Practice
and allows significant time for, and pays appropriate heed to, the views of implementing
authorities.

We also propose that Information Technology should be used to facilitate and speed up
the consultation process and information flows between the Commission and national,
regional and local authorities and other affected parties, particularly as the Union
approaches Enlargement.  Consultation questionnaires could be distributed by email.

Example: Ostensibly, the current text of the maritime cabotage regulations stipulate that
subsidy cannot be given to “mainland to mainland” ferry services. Furthermore, there are no
linkages to peripherality or social or economic factors as one might have expected in the legislative
text.  It is simply stated thus.  This makes little sense on the indented Scottish coast where a 15
minute ferry journey can save a 1-2 hour detour along minor roads.  Such ferry services are vital
to the economic and social well-being of Scotland’s remote and island communities.  A longer and
more open process of consultation might have avoided such difficulties.



EU/01/06/2

24

Commission offices in Member States could be used as sounding boards, as could regional
authorities, national and regional associations of local government, and Brussels-based
regional offices.
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ii) The decision-making process

The workings of the Council of Ministers are still relatively opaque to outsiders, and Scottish
local authorities, for example, find it difficult to know the stage that negotiations have
reached.  We commend the Finns and the Swedes for their initiatives under their respective
Presidencies to achieve greater transparency in the Union’s workings.

The legislative process itself brings uncertainty to its outcomes.  Final texts seldom reflect the
spirit of the original proposal.  We therefore propose that the legislative process (from
Commission to European Parliament and Council) should be more transparent to
enable interested bodies to know how the draft legislation is being modified.

We welcome the steps that have recently been taken by the Commission to improve the
setting of strategic priorities.  In terms of prioritisation, there is room for the involvement of
regional actors in the process.  Progress in prioritising has been made in this year’s
Commission work programme (where the number of new proposals has dropped from around
750 to around 400) but we feel there is further to go.  From a regional perspective, we would
welcome greater continuity and longer-term planning. The current rotation of Presidencies
lends dynamism to the Union, but can change the priorities every six months and thus add to
the overall volume of legislation.  We suggest that the policy development role of the
Troika might be strengthened in order to provide continuity between Presidencies.
There is a need to look at longer term planning than 6 months – perhaps the next 4
Presidencies in each period could propose strategic directions to policies for
consideration by the institutions.

iii) The impact of EC legislation

As implementing authorities, we – and our taxpayers – have to bear the financial
consequences of much EC legislation, for example in the environmental field.  We are not
convinced that the EU institutions pay sufficient attention to the cost implications of their
proposals. We therefore propose that a proper cost assessment and scrutiny of the cost
of compliance with new legislation - in relation to the benefits - should be conducted at
all stages of the legislative process. This should take into account results from research
and consultation to ensure that legislation is evidence based and should apply whether
the costs fall to the public or private sector.  The impacts and outcomes of legislation
should be monitored and evaluated regularly to review the legislation if necessary.

The Commission should undertake more in depth study of the costs of implementation
against potential benefits when considering policy options. This should take into account
results from research and consultation to ensure that legislation is evidence based. The
impacts and outcomes of legislation should be monitored and evaluated regularly to, if
necessary, review the legislation.  Both the Commission and the European Parliament
should review their systems in order to take full account of the potential costs and
benefits of draft legislation and proposed amendments to it. An interesting principle to
bear in mind is that of “he who decides, pays” While this cannot be implemented literally in a
system of European Governance, it highlights the dangers in systems of governance that may
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not take sufficiently seriously the question of costs being imposed on third parties. We
suggest that a further role of a ‘subsidiarity watchdog’ body could be to reject or review
legislation where it believes the potential costs of implementation, when measured
against the potential benefits, are too high.  We therefore propose a further principle:

Principle 8: The EU institutions should take better account of the potential financial
impact of legislation on the implementing authorities and other concerned parties
(whether private or public sector).

iv) Using non-legislative mechanisms

We welcome the proposal in the Work Programme to look closely at non-legislative
mechanisms , although in some areas (e.g. internal market or competition) the rule of law is
essential.  We also commend the work done under the SLIM (simpler legislation for the
internal market) Programme

Because the institutions have been set up essentially to make law, it is all too easy to
ignore more appropriate non-legal instruments.  We therefore strongly commend the
expansion and greater use of non-legal instruments in achieving EU policy aims, such
as:

i) soft law approaches
ii) co-regulation
iii) self-regulation
iv) voluntary agreements
v) open method of co-ordination
vi) benchmarking
vii) exchange of best practice
viii) use of market forces

However, benchmarking must be used sensibly and not lead to the construction of “league
tables,” which could have negative consequences.

Moreover, if implementing authorities are not consulted at the inception stage of Community
initiatives, principles and targets can be set without a real concept of how practicable the
initiatives are. If the new “Open method of Co-ordination” is to be effective, it is essential
that targets for implementation by local and regional authorities are drawn up in consultation
with those authorities. For these reasons we suggest a ninth principle:

Principle 9: Those involved in the attainment of targets should be involved in setting
them.
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iv) Simplifying legislation

Perhaps because of the complexity of the negotiation process, Directives may become over-
prescriptive and not offer sufficient flexibility at the stage of implementation.  How can this
be avoided?

The original concept of the directive – a short, strategic document which left considerable
discretion to implementing authorities on how to implement in the light of their own
circumstances – sometimes seems to have become lost. Even Framework directives can be
over-prescriptive. Moreover, the text of many directives is often ambiguous, and not clarified
in advance of implementation. The Commission’s interpretation of a Directive (which, in the
absence of going to Court, is normally the decisive factor) may emerge many years after the
Directive became law, and may involve an implementing authority in major expenditure
which has not been planned for. We therefore propose that

The Commission should re-examine the forms of its law-making to identify an effective
way of creating short and strategic laws with unambiguous objectives which leave
genuine scope for flexible implementation.

The interpretation of what constitutes implementation of Directives should be agreed at
the outset between the Commission and the implementing authorities, and not be
revisited years later.

To take a concrete example, Scotland is not alone in the Community in having had a
significant number of “infraction” cases in the Environment field, some dealing with very
detailed matters.  We entirely accept that legislation must be implemented properly, but a
drive for uniformity must not replace the objective of practical and cost-effective results.
Forcing compliance through the threat of legal means on a regular basis is not good
governance and may ultimately be counter-productive. The Court should be the last, not the
first, resort.  We therefore very much welcome the Commission’s developing approach in the
Environment field of working closely with the Member States in the early stages of
implementation, in order to avoid legal disputes later. As we share the Commission’s
environmental objectives, we would prefer to have a partnership relationship with the
Commission, which takes account of our particular circumstances on the ground. We
therefore propose as a further principle:

Principle 10: The Commission and implementing authorities should aim for a
consensual approach whereby the Commission assists in achieving the objectives of a
policy (e.g. cleaner rivers) rather than simply resorting to infraction proceedings if
there appears to be a problem.
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Example: The Scottish Executive welcomes the initiative by the Commission to work with
Member States on the implementation of the Water Framework Directive.  A "Common Strategy" on
implementation is being developed jointly and a result of that will be a series of projects looking at
individual aspects of the Directive.  From these projects will flow guidelines about how particular parts
of the Directive will be implemented. This recognition of the challenge that such a Directive poses to
all Member States is to be welcomed.  It is an approach that would usefully be extended to other
initiatives in the environmental field and beyond.

Example: Persistent failure at Ayrshire’s bathing waters has been apparent to the Scottish
authorities for some time. Prior to the Commission commencing infraction proceedings against the UK
for failure to comply with the Bathing Waters Directive (76/160/EEC) comprehensive research into the
causes of failure at these bathing waters was initiated. This research accompanied massive
investment in sewage treatment facilities. Representatives of the Commission were invited to Ayrshire
in September 2000 to familiarise themselves with the engineering and research work being
undertaken to address the problems at the local bathing waters. The representatives welcomed the
approach being taken and are now examining the research for its potential for wider application. This
provides an example of building understanding with the Commission to work in concert to address the
circumstances faced by the Member State, while providing information useful for work across the EU.
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D IMPROVING THE EXERCISE OF EUROPEAN EXECUTIVE FUNCTIONS
THROUGH DECENTRALISATION (Theme 3 of the Work Programme)

i) Vertical Decentralisation of implementation

Principle 11: In the present Union, and especially after enlargement, the Commission
needs to find more flexible ways of implementing policy which draw on the resources
and expertise present at Member State and sub-Member State level, allowing
implementation to take account of local needs on the ground.  This should apply to
policies such as agriculture, environment and fisheries.

We strongly support the Commission’s proposals to extend vertical decentralisation of
implementation.  Vertical decentralisation should allow for more flexibility and for national,
regional and local authorities to adapt policies
to suit local circumstances (e.g. in the areas of
agriculture, rural development, fisheries and the
environment).  This does not mean permitting
failure to implement agreed laws – rather this is
about more framework as opposed to detailed
legislation, or the use of non-legislative
instruments.  The Commission would remain
the ultimate guardian and should be able to
manage the process to everyone’s benefit.  It should certainly lead to better governance and
less recourse to the Court.  For these reasons, we fully support these initiatives and would like
to see a lot more like them.

We have also been encouraged by the indications of a future development of the local
dimension of the European Employment Strategy and feel that this approach could be used in
other policy areas, with prominent examples being social, regional and environmental policy.
The dialogue between local government and the Commission has been a very useful one in
the formulation of policies which achieve the objectives of the EU and address local needs.
Local government has much practical experience of implementing policies which affect the
daily lives of citizens and the economic and social characteristics of local and regional
diversity. Again we would stress that the formulation of ‘soft legislation’ approaches must
fully involve those actors who will be expected to take responsibility for them, and allow
sufficient time for them to make their input.

The approach becomes all the more important with enlargement.  We therefore propose that
this more flexible and decentralised approach to implementation should be used more
widely in policy areas such as environment, fisheries and agriculture.

Example: Scotland has been using vertical decentralisation with much success on the
management of the Structural Funds, and the Commission are experimenting with it on rural
development. The approach at present can be overly labour-intensive, but it has the great merit of
recognising national and regional differences.

Example: The EC Rural
Development Regulation takes account of
differing agricultural, rural and
environmental needs, enabling distinctive
plans to be drawn up for different
regions.
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ii) Horizontal decentralisation of service provision

Horizontal decentralisation should be approached with caution, as it raises issues of
accountability and public confidence.  From the standpoint of local and regional authorities
there is a risk that the use of agencies will make it more rather than less difficult to influence
Community policy-making.

Example: The Commission is obliged to review the CFP by the end of 2002 and is due to
issue a Green Paper on initial proposals by March 2001.  One of the chapters of the Green Paper is
likely to be about improved governance, with two broad themes: - a greater involvement of
stakeholders and an enhanced regional dimension to the CFP.

Last year 2 major UK fishermen’s organisations produced a joint report on ‘Zonal Management’.
This document envisaged the setting up of so-called Zonal Management Committees (ZMCs) based
on discrete areas of sea such as the North Sea or the Mediterranean Sea and made up of
scientists, officials and fishermen from the countries that have a quota for fishing in that area (for
example, Greece would not be represented for the North Sea and the UK and other northern
countries would not be represented for the Mediterranean Sea).

The UK is supportive of ZMCs if they act as advisory bodies with the final decision making powers
remaining with the Council of Ministers. To some degree this has already happened.  Last year
Member States who had quota in the Irish Sea (UK, Ireland, Belgium, Netherlands and France) got
together to draw up emergency measures for the protection of cod in the Irish Sea.  The
subsequent regulation was approved at Community level as an emergency Commission Regulation.
This year the same approach is being used for the North Sea and the West of Scotland and again
for the Irish Sea, with decisions being either Commission or Council Regulations.  The EU
institutional and legal structure is evidently robust enough to absorb such changes without
fragmenting.

CFP also allows for Member States to manage exclusively their inshore fisheries (out to 6 miles)
and the CFP is implemented at Member State or even local level.  This illustrates the flexibility of
the system in allowing for local decision making.
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E CONCLUSION

This paper has addressed a variety of ways in which Scotland, with its new legislative
powers, can play a bigger role in EU Governance as the EU moves towards enlargement.  We
have suggested possible improvements in consultation, the legislative process, and in
implementation.  Such greater involvement should include the Scottish Executive and
Parliament, and also Scottish local authorities and the many other Scottish bodies – private
and public – with a stake in what the EU does.  In this way we can help reach the ultimate
goal of Scottish citizens having more participation in, and influence over, EU policy-making.

Scottish Executive/COSLA
March 2001

For further copies of this paper, please contact:

Scottish Executive EU Office COSLA
Rond Point Schuman 6 Rond Point Schuman 6
B-1040 Brussels B-1040 Brussels

Sharon.Vear@scotland.gsi.gov.uk  cosla@pophost.eunet.be
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THE DIVISION OF POWERS IN THE EUROPEAN UNION

I. ORIGINS OF THE PROBLEM:

1. The immediate origin lies in political claims made by the German Länder and other
regions with legislative powers, taken up by the Nice European Council.

2. However, there is a further concern, namely the need to review of the division of
powers within the Union after 40 years of European integration which, to some
extent, began back to front.

For historical reasons, the ECSC, and subsequently the EEC, have undertaken joint
measures in areas which, at the time, were priorities in economic terms and less
controversial in political terms. The powers of the Community subsequently
developed on those foundations, until we now have a Community that has
transformed itself into a Union and is in a position to envisage tackling matters
usually considered as being of a 'federal' nature, such as the currency, foreign
policy, defence and the fight against large-scale organised crime. However, if these
are to become full federal competencies, is it necessary to preserve at all costs older
tasks, solely out of posthumous respect for the founding fathers?

This is all the more relevant since the change in the order of magnitude of the
number of members has altered the scale of the problem. In 2015 will a Union of 36
members be able to try and tackle as many problems – or even the same problems -
as the Community of Twelve did 30 years earlier? The principle of subsidiarity has
resulted in numerous political entities devolving many decisions to a level which is
closer to the citizen.

This has occurred since 1957 in Spain, a little in France, a little in Italy, in Belgium
and in the United Kingdom - Portugal being the only exception. Moreover, since the
principle of subsidiarity was defined in the Treaty of Maastricht, lip service has been
paid to it rather than it being a specific benchmark for the institutions in the exercise
of their powers: the principle of subsidiarity is still open to interpretation.

II. SPECIFICITY OF THE PROBLEM

1. The division of powers is an issue which is very often debated but rarely
discussed in-depth. Critical observers still maintain that it is an impossible exercise.

2. Contrary to what is all too often claimed, the treaties already contain a division of
powers: the EC and the Union have jurisdiction based on rationae materiae, with
areas in which they have exclusive jurisdiction (external trade policy, general
competition rules, currency, etc) and areas of shared jurisdiction (cf. Annex 1).
However, there are three drawbacks to this division of powers:
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(a) The relevant articles are scattered throughout treaties. This flaw could be
remedied quite easily, as has been demonstrated by the exercise carried out by the
European University Institute in Florence at the request of the Commission.

(b) The articles concerned are not worded consistently as they reflect different
stages in the process of European integration. Sometimes they are excessively
detailed, sometimes extremely succinct. As a general rule, the length of the text of
the Treat  is inversely proportional to the importance of the power exercised: 5 full
pages and 14 articles for judicial co-operation alone, whereas the essence of the
Commission extensive powers in the sphere of competition policy is summarised in
two articles.

(c) Above all, the relevant articles of the treaties confuse the definition of
competence with the description of the spirit in which it must be exercised, or even
the substance of the policy to be pursued. In fact, the Community's current powers
are not presented as such, but rather as arrangements, which are very varied in
nature, governing co-operation between the Member States.

As an illustration, let us take the powers concerning the internal market. The EC
Treaty distinguishes between at least seven different roles for the Community.

1. Firstly there is establishment of the general legal framework: abolition of customs
duties and obstacles to freedom of movement; competition rules; approximation of
national laws.

2. Then come the 'common policies': external trade, agriculture and fisheries,
transport –areas in which the Member States have apparently relinquished general
jurisdiction to the Community.

3. At a lower level are the simple 'policies', which are therefore assumed to be
complementary to policies which are basically national: social policy, environmental
policy, development co-operation policy. In the sphere of social policy, there is the
drawing up of a 'common programme' on vocational training.

4. These policies are different from measures designed to strengthen the
competitiveness of industry, economic and social cohesion, research/development
and consumer protection.

5. More modestly, the Community can make a 'contribution' in the areas of health,
education and culture.

6. It has to be content with taking 'measures' in the areas of energy, tourism and
sport.

7. The sphere which has called for greatest imagination on the part of the authors of
the treaties is employment. 'The promotion of co-ordination between employment
policies of the Member States with a view to enhancing their effectiveness by
developing a co-ordinated strategy for employment'.

In addition to these powers linked to the internal market, there are:
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- the powers linked to EMU: broad guidelines for economic policy, control of
excessive public deficits with enforcement of the associated penalties.
- Powers relating to the CFSP: defining the principles of and general guidelines for
the common foreign and security policy; common strategies, joint actions, joint
positions.
- Powers relating to 'police and judicial co-operation in criminal matters'. Here
distinctions are made between a common action in the field of police co-operation, a
common action on judicial co-operation, and the approximation of the rules on
criminal matters in the Member States.

How can this subtle politico-semantic hierarchy explained? It reflects the attitude of
the negotiators, who exclusively represent the Member States. They are not really
thinking of transferring powers to another entity but of various ways in which they
can exercise certain powers together. Consequently, the way in which the powers
themselves are presented is intergovernmental in nature.

But the matter does not end there. The powers conferred on the Communities in the
form of jurisdiction for specific areas that have just been discussed, i.e. the functional
powers of the institutions are not adequate to attain the objectives set in the treaties
(Articles 2 and 3 TEC), which constitute substantive competencies. The authors of
the treaties were aware of this shortcoming and they remedied it by means of Article
308 (ex 235), which authorises the Council, acting unanimously and after consulting
Parliament, to take appropriate measures for action to be taken to attain one of the
objectives of the Community where the Treaty has not provided the necessary
powers.
This article has had profound consequences and it is thanks to it that the Community
managed to develop and adapt even before the Single Act.

III. QUESTIONS: Scope of the exercise?

1. Position vis-à-vis the Community acquis?

The governments themselves are inconsistent on this issue. The very countries that
are calling for a redistribution of powers are demanding no less forcefully that the
candidate countries should undertake to comply fully with the Community acquis. All
the Member States signed up to Protocol 7 to the Treaty of Amsterdam, which
follows on from the conclusions of the Birmingham European Council in October
1992, the global approach adopted by the Edinburgh European Council in December
1992 and the Interinstitutional Agreement of 25 October 1993. Admittedly, Protocol 7
is open to two diametrically opposed interpretations. On one hand, it strongly
emphasises the 'maintaining in full of the acquis communautaire and the institutional
balance' (paragraph 2), including the interpretation given by the Court of Justice.

The 'acquis' is defined as 'a dynamic concept' allowing Community action to be
expanded or restricted (paragraph 3). On the other hand, there are safeguards
relating to the arrangements for Community action: more rigorous criteria for
assessing whether action is warranted; principle of judicial economy ('the Community
should legislate only to the extent necessary'); subsidiary hierarchy of acts,
framework directives being preferred to directives, directives being preferred to
regulations, while ensuring in each case that Community measures 'should leave as
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much scope for national decision as possible' (paragraphs 6 and 7). It is important to
appreciate the risk of calling into question the Community acquis when updating the
division of powers, particularly in the light of the enlargement negotiations: should
the candidate countries be involved in any discussions? If significant advances take
place before accession, what will happen to the negotiations on the Community
acquis?

2. Position vis-à-vis the Treaty

What is needed is not only to do what the European University Institute in Florence
has done, which is an exercise relating to the law as it now stands, but also to define
the appropriate constitutional approach. This is the only approach which is
compatible with the timetable for accession. If this approach adopted, conclusions
will have to be drawn with regard to the aspirations that should be taken into account
and this means organising hearings. We will of course be able to refer back to
Parliament's earlier work and to seek the views of the Committee of the Regions and
the Conference of the Länder. However, opening up a wider debate could lead to
surprising innovations. For instance, the key concerns of citizens are not the same
as those of governments.

With the creation of a single area, the free movement of persons and, soon, the use
of the euro, with the hundreds of thousands of study grants already awarded, for
instance under the Erasmus programme, young people and the not so young,
students, workers and pensioners are travelling throughout the Union. They are
buying property, borrowing or lending, meeting each other, falling in love, having
children, separating, forming partnerships, falling out, etc. All these relationships are
governed by private law, which today means by bilateral international conventions.
When such relationships concern only a few hundred people, they can be dealt with
at diplomatic level: the plight of children whose parents are divorced is a regular
feature on the agenda of Franco-German summits. However, as soon as they
concern millions of people, it is difficult to avoid trying to find common solutions, i.e.
Community solutions, to make life easier for those concerned. Civil law is going to
become a vast area of action for the Union's legislators.

Our new partners in the East will also have a contribution to make. They find it
difficult to accept the niceties of some of our environmental legislation and yet, on
the other hand, they need our help in upgrading the safety of their nuclear power
stations (Bulgaria, Slovakia, Lithuania), integrating nomadic populations (Hungary,
Czech Republic, Romania), combating cross-border organised crime (Poland,
Balkan States), or dealing with the terrible problem of abandoned children
(Romania). Their agenda will have to be compared with ours.

3. Should we tackle the hierarchy of Community acts, at least by distinguishing
between 'political decisions' and 'technical decisions'? On numerous occasions both
Parliament (1984 Spinelli draft treaty, resolution of 17 May 1995 with a view to the
Treaty of Amsterdam, resolution of 13 April 2000 with a view to the Treaty of Nice)
and the Council (Italian and Luxembourg proposals before Maastricht, Portuguese
proposal before Nice) have drawn attention to the usefulness of a hierarchy of
Community legislation. Alongside the principle of 'political subsidiarity', the de
minimis principle suggests that a principle of 'technical subsidiarity' should also be
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applied: rules which have to be applied in the same way throughout the European
area could be contracted out to an implementing authority, which may be
administrative (Commission) or technical (Agency). What happens at the moment,
however, is that the codecision procedure applies to all harmonisation measures
concerning technical parts of vehicles (reflectors, parking lights, windscreen wipers),
scaffolding and ladders, honey and jam.

The proposal made by the Portuguese Presidency in May 2000 would have
introduced the concept of a legislative act adopted under the codecision procedure
confining itself to general principles and essential rules, the implementing measures
being left to the Council itself, rather than the Commission, with Parliament simply
giving an opinion. This peculiar proposal would have reduced the scope of the
codecision procedure without lightening the workload of the Council, or even
Parliament.

The position adopted by Parliament in its resolution of 13 April 2000 is more realistic.
It would make a distinction between legislative acts, adopted by the Council by a
qualified majority and subject to the codecision procedure, and administrative acts
adopted by the Commission.

4. What are the consequences for the decision-making system? Should Article 308
be abolished?

This will obviously depend on whether a material or functional approach is adopted
for the purposes of defining competencies. The choice will have major repercussions
on the decision-making system. A functional approach would allow decision-making
procedures to be established on a case-by- case basis, as happens at the moment.
If this were to become the sole approach, Article 308 would have to be abolished
and the framework for Community powers would remain fixed without any possibility
of change except through reform of the treaties.

A substantive approach would entail drafting a fairly broad list of competencies as in
the national constitutions and would have the logical consequence of establishing a
general rule for decision-making replacing the present case-by-case system. The
rule could be no other than codecision for all legislative matters, possibly with
exceptions.

5. Should we also cover the regions and other territorial authorities?

As the Communities and later the Union were extending their jurisdiction and
becoming more 'political', a process of varying degrees of decentralisation was
taking place in the Member States, resulting in very different territorial organisational
structures. Not only Germany, Belgium, Austria and Spain, but also Italy, Portugal
(Azores and Madeira) and the United Kingdom (Scotland) have a federal or highly
regionalised structure. The Länder or regions in these countries share legislative
power with central government.

The politically autonomous regions we are talking about already have direct links
with the European Union, starting with the transposition of Community directives.
This is because in areas in which the regions have exclusive or even shared
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legislative competence the transposition of Community legislation into domestic law
is not a matter for central government. And yet these regions are not directly
involved in decision-making at Community level. The Treaty of Maastricht tried to
allow for this situation by writing the principle of subsidiarity into the Treaty,
establishing the Committee of the Regions and changing the composition of the
Council; the old Article 146 TEC (present Article 203) was amended to allow regional
ministers to participate in the Council to represent their respective States and some
countries already take advantage of this provision. In addition, some of the Member
States concerned have devised internal institutional structures in order to associate
their regions in Community decision-making. It remains to be seen whether a
redistribution of powers would in itself be enough to resolve a problem that is
essentially one of participation decision-making. Over and above the specific
problems concerning the regions with legislative powers, there is a wider issue of
concern to territorial authorities in general. This is another area in which we are
confronted with requirements which are contradictory in certain respects. On the one
hand, the principle of subsidiarity means it must be left to each Member State to
structure its internal political and administrative organisation as it sees fit. European
intervention on an issue which is so sensitive and so specific to each nation would
be counter-productive in terms of the impact on public opinion. However, on the
other hand, the example of federal or highly-regionalised States shows that the
rational exercise of certain Union competencies requires co-operation, not only with
national administrations, but also with the regions.

With a view to reconciling these two concerns, consideration might be given to
creating a 'partners of the Union' status. This status would be defined in the
constituent texts of the Union. Each Member State would be free to allow the
territorial authorities of its choice to take advantage of them or not: islands, all or
some regions, large cities or metropolitan areas, etc. The status would relate only to
the rights of the authorities concerned vis-à-vis the Union itself, and would have no
effect whatsoever on their powers within the State concerned. It could include
provisions such as representation on the Committee of the Regions, the right to
establish direct contacts with the Commission, the right to refer questions to the
Court of Justice in matters relating to the competence of the applicant, and possibly
the right of cross-border co-operation with other territorial authorities in a
neighbouring Member State. Basically, in the same way as the status of 'European
citizen' enjoyed by individuals does not replace, but complements national
citizenship, 'Euro-authority' status would give an additional dimension to regions or
cities which the Member States themselves wish to single out.?6. Should we include
scrutiny of the exercise of powers?

This review will show that in 2001 the devolution of powers among public authorities
tends to take the form of 'power sharing' rather than 'areas of exclusive jurisdiction'.
As an illustration, the existence of a very detailed - and costly - common agricultural
policy does not preclude complementary national policies. Similarly, although
education must primarily remain a regional or national responsibility, it would be very
damaging if the Union were not to complement national measures through an
ambitious policy involving exchanges, joint diplomas, promoting languages and
common history. Although the sharing of powers is horizontal rather than vertical, it
will become essential to define arrangements for scrutiny of the exercise of these
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powers. The Member States that have opted for a federal or highly-decentralised
model provide us with interesting examples of how we might tackle this problem.
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SPEECH

Jack McConnell: Governance Hearing, Brussels 16 March

I would like to start by congratulating the Governance team for the quality of the work
they are doing, and to congratulate them on the open and consultative way in which
they are doing it.

I am the Minister for Education, Europe and External Affairs in the Scottish
Parliament. We have worked jointly with the Convention of Scottish Local Authorities
to produce a discussion paper on Governance. Copies of that paper are available
here today.

In the years ahead, we are promised a wide ranging and open debate about
improving European governance.  I believe this debate and the conclusions which
will follow are extremely significant for the credibility of our institutions, for our ability
to act with consent on behalf of those we represent, and for the confidence those we
represent have in politics and politicians.

Levels of participation and confidence have been affected by the impression given
too often to others that they cannot really influence what we do, that we do not listen,
and that institutions regularly act outwith the control of elected politicians.

However wrong we who are involved may feel this negative impression might be, it is
essential we act to renew democracy, make transparent our roles and secure a
genuine sense of control over decisions for the many peoples of Europe.

While tackling these issues, we must also be aware of the developments in
governance which impact on that debate.  In addition to the apathy and cynicism,
and the growth of individual choice and consumerism which have perhaps fed those
negative feelings, we see ahead enlargement of the EU and further devolution to
regional tiers within member states.

I welcome both developments - enlargement builds a stronger, wider EU, while
devolution ensures that many of those decisions not taken at a European level are
accountable at a level close to the people.

Today, I would like to set out how we can link these developments in our governance
review, as a contribution to better decision making and improving confidence in our
decisions.  I strongly believe that the Regions of Europe - as both implementing
authorities, and law makers at a level close to traditional communities - can and must
play a greater role in influencing European level decisions.

By applying principles to achieve those goals, we can have a genuine partnership,
and better democracy, as a result.

Scotland, within a strong UK, stands ready to contribute to the debate - and we both
look forward to participating in a better, more democratic Europe, as a result.

I want to start by setting out five principles.
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Firstly, we need to find ways of better engaging regional and local governments in
the EU decision making process.  That should help with the fundamental goal of
helping citizens to participate in, and have influence over, EU policy making. In  the
particular case of Scotland, we now have substantial legislative powers. Given the
prospect of enlargement, we think it essential that the EU Governance debate
addresses the potential for securing a greater role for Scotland and the other regions
with legislative powers.

I have no wish to undermine the important role of member states, but the impact of
European governance on those who have devolved authority to legislate is
significant.

Most people working at regional or local level would I think agree that the
incorporation of the subsidiarity principle into the treaties has had little effect in reality
on European governance.

I am a very strong believer in the importance of policy-making at European level in
the many areas in which it can enrich our citizens’ lives.  But for democracy to be
practised at its best, decisions should be made as locally as possible.

Too often the Commission finds itself engaged in over-detailed micro-management.
This should not happen if the matters can be more efficiently decided at regional or
local level by the people who understand the situation on the ground. So a second
principle is that we need to make a reality of subsidiarity, particularly as enlargement
approaches.  Decisions must be taken at the right level, but also at the best level, as
close as possible to the people.

As a new Parliament we also find ourselves in the business of implementing a large
amount of EU legislation and policies, as does Scottish Local Government. As
implementing authorities we feel we are in a special position. We have to take
responsibility for - and often bear the costs of - EC legislation. We therefore feel we
have a genuine claim for greater participation in the EU policy-making process.

This leads on to a third principle. A greater sense of participation by citizens can only
be achieved if there is much wider consultation of all those affected by proposed
legislation.  This consultation has to take place before the Commission adopts a
formal proposal.  This would allow us as implementing authorities and others with a
direct interest to help spot fundamental flaws or omissions in the legislation.  Such a
screening becomes immeasurably more challenging once a proposal exits the
Commission and goes to the Council and Parliament. By that stage everyone has
moved mentally from “formulation” mode into “negotiation” mode”, which is a
different mind set.

I now turn to a fourth principle which concerns us  as implementing authorities. I
think the EU institutions need to take better account of the potential financial impact
of legislation on the public or the private sector. To make law without quantifying the
impact on third parties is not good governance.
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My fifth and final principle is that we should improve the legislation process. Law-
making is at the heart of the Community’s current system of governance.

But the fact that the EU institutional structure has been designed for law making
seems to have inhibited the use of non-legal means of pursuing Community goals.
This has been rightly identified as an issue by the Governance team.

The original concept of a directive – a short strategic document that left considerable
discretion to implementing authorities on how to implement – seems to have become
lost. Even so called “Framework” directives can be over-prescriptive and over-
detailed. Moreover, the text of many directives is often ambiguous, and not clarified
in advance of implementation. This can lead in my view to an unnecessarily high use
of infraction procedures, which can produce adversarial rather than partnership
relationships between the different tiers of government.

So what might these five principles mean in practice?

On consultation, we must have more effective and extensive consultation
mechanisms. I therefore propose that the Commission adopts a Code of Practice on
consultation.

We need to make subsidiarity a reality across the enlarged Union.  And we need to
elaborate in much more detail what the principles of subsidiarity means in practice.
And I agree with Rheinhold Bocklett that the issue of competence delimitation is
central to this.

But competence delimitation is not an easy matter.  Member States differ greatly in
how they choose to devolve competencies to sub-national authorities. The focus of
EU competence delimitation  must  therefore be the clarification of roles between
EU level and the national level.

Moreover, the issue in most cases is how to manage shared competencies. Some
80% of the powers of the Scottish Parliament are also covered by an EU
competence to a greater or lesser extent.  And successful governance in today’s
world often means that different tiers of government – and other stakeholders - have
to work in partnership.

Finally, as today’s programme says, unforeseen events can require dynamic shifts in
any formal distribution of competencies.

But I still think we can make progress. For example Wolfgang Clement, Minister-
President of North Rhine Westphalia, recently made an interesting proposal that
competencies could be allocated into three categories. These were quasi-exclusive
competencies in which the EC could make detailed legislation; shared competencies
in which the EC could only make framework legislation; and areas in which the
Community role would be restricted to co-ordination not legislation.  It would be
interesting to see these ideas developed further. They fit well with our own
perception that excessively detailed legislation is a central issue to address.
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If we agree a statement of the principles of subsidiarity, we need then to enforce it? I
think our experience to date suggests there must be a body with the power -  and the
interest –to enforce it properly.

One option that has been suggested is that of reference to the European Court of
Justice.  But I would like to suggest today another possible solution. Using the
European Court of Justice would reduce the flexibility to respond rapidly to
unexpected events. And it is unwise to ask judges to make decisions which involve
matters of political judgement. These decisions are for politicians.

I would therefore prefer a model in which there was a political body that had the
power to act as a “subsidiarity watchdog”, with the power of veto or review over
legislative proposals. Tony Blair’s speech in Warsaw last October suggested a body
of this kind.  He envisaged that a second chamber of the European Parliament would
have, as its most important function, reviewing the work of the EU against
subsidiarity principles.  It would not get involved in the day to day negotiation of
legislation, but would be empowered to enforce the agreed statement of subsidiarity
principles. The second chamber would involve democratically accountable
politicians. They could thus play a dynamic rather than a static role, allowing for
change in the application of the principles without elaborate legal revisions every
time.

There is of course scope for discussion about how such a body would be made up.
Some might argue that a modified  Committee of the Regions should play this role.
Others might argue that all implementing authorities - whether at national, regional or
local level - should be represented in such a second chamber.

But, however  it is done, the key thing is to have a body that has the power to
enforce principles of subsidiarity.  And to entrust that power to people who have a
real stake in seeing proper subsidiarity enforced.  I therefore hope that the option of
such a chamber, involving representatives of national and regional legislative
Parliaments will be a serious option during the debate ahead of us.

Finally, let me mention some other measures that should be helpful. On the
“downstream” issues of subsidiarity, which concern implementation, I very much
welcome the Commission’s suggestions for more vertical decentralisation of
implementation.  This would be well suited to all policies with a territorial dimension.
This approach should certainly apply to agriculture, to rural development, to the
environment, and – crucially – to fisheries.

On the issue of cost, I propose that a proper scrutiny of the costs of compliance
should be conducted at all stages of the EU legislative process, in particular by the
Commission and, when it is proposing amendments, the European Parliament.  A
further role of the subsidiarity watchdog body might be to veto or review legislation
where it believes that the potential costs of implementation for other levels of
government, when measured against the potential benefits, are too high.

We also strongly support the Commission’s suggestion of expanding  the use of non-
legal policy instruments, for example through more  target-setting and benchmarking.
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But, if so, it is essential that those who will be involved in trying to achieve the targets
should be involved in setting the targets.

On the nature of legislation, I suggest the Commission and the other institutions
should re-think the approach to law-making. The object would be to identify an
effective way of creating short and strategic laws with unambiguous objectives,
which leave genuine scope for flexible implementation at national and regional level.

The interpretation of what constitutes implementation of such directives should also
be agreed at the outset between the Commission and the implementing authorities.
I am pleased to say that there are already signs of this good practice being
developed within the environmental field.

In conclusion, I have addressed a variety of ways in which Scotland, with its new
legislative powers, can play a bigger role in EU Governance as the EU moves
towards enlargement. Our paper to the Commission sets this out in more detail.

I have suggested possible improvements in consultation, the legislative process, and
in implementation. Such greater involvement should include the Scottish Executive
and Parliament, and also Scottish local authorities and the many other Scottish
bodies – private and public – with a stake in what the EU does. In this way we can
help reach the ultimate goal of Scottish citizens having more participation in, and
influence over, EU policy-making.

I congratulate again the Governance team for the work they have done so far, and
look forward with real anticipation to the publishing of the White Paper.

Although I have suggested some new ways of doing things, I must stress that, on
any historic measure, the European Union has been a remarkably successful
organisation. Its systems  of Governance have served us well throughout the latter
part of the 20th century. It is the Commission itself, on the initiative of President
Prodi, which has identified the importance of a debate on developing  our
Governance systems as we move into the 21st century. This shows to me that the
Community has the self-awareness and flexibility to adapt to the changing
circumstances of today. It shows we can succeed in addressing the immense
challenges - and the immense opportunities – of enlargement.

And that we can meet the challenge of renewing and extending democracy and
involvement across Europe.  It is vital that we do so and I am delighted that, in
Scotland, our new Parliament is able to add our distinctive voice to the debate.
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CONVENER’S RECOMMENDATION

1. Following the agreement at the previous meeting, we have now launched an urgent
consultation on the EC proposals for a Directive for informing and consulting employees
in the EU. The following types of organisations have been actively targeted for a
response, although others may be received: trades unions, trades unions representative
bodies, trade associations, commercial associations, industrial lobbies etc. The Convener
now recommends that:

The Committee reflects on the submissions received and agrees to instruct
the clerk to develop a draft report for urgent consideration by the Committee
at a subsequent meeting. Such a report would need to be finalised and
published in advance of the relevant Council of Ministers meeting in June at
which the issue is expected to be discussed.

Hugh Henry MSP
Convener

2 May 2001
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PRIORITY SCRUTINY Page 1

ROUTINE SCRUTINY
(Refer to another Committee)

Page 2

DEFER
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(Copy to another Committee for interest)
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Draft Framework Decision on the protection of the environment through criminal law.
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1711
13464/00

CRIMORG 154

Initiative of the French Republic and the Kingdom of Sweden with a view to the adoption of a Council Decision setting up a European crime prevention network

1793
11322/00

COM(2000) 545 final
COD 2000/0227

Proposal for a European Parliament and Council Recommendation concerning the implementation of Integrated Coastal Zone Management in Europe.

2129
7408/01

EUROJUST 7

Draft Council Decision setting up EUROJUST.

2160
7059/01

COPEN 10

Note from the Federal Republic of Germany. Initiative of  the Federal Republic of Germany for a Council act establishing an agreement on cooperation between the Member States of
the European Union in proceedings for road traffic offences and the enforcement of financial penalties.

2161
7277/01

ENFOPOL 23

Draft Council conclusions on the importance of considering the needs of law enforcement authorities when working out Community legislation.

2098
6921/01

COM(2001) 94 final

Proposal for a Decision of the European Parliament and of the Council concerning the multiannual Framework Programme 2002 - 2006 of the European Community for research,
technological development and demonstration activities aimed a contributing towards the creation of the European Research Area.  Proposal for a Council Decision concerning the
multiannual Framework Programme 2002 - 2006 of the European Atomic Energy Community (EURATOM) for research and training activities aimed a contributing towards the creation of
the European Research Area.

2132
7387/01

COM(2001) 144 final

Statistical information needed for indicators to monitor the integration of environmental concerns into the Common Agricultural Policy.

2140
7272/01

COM(2001) 137 final

Amended proposal for a Regulation of the European Parliament and of the Council on waste statistics.

2154
7669/01

COM(2001) 171 final

Report from the Commission to the European Parliament, the Council, the Economic and Social Committee and the Committee of the Regions. Community measures affecting tourism
(1997/1999).

2173
7358/01

COM(2001) 141 final

Communication from the Commission to the Council, the European parliament, the Economic and Social Committee and the Committee of the Regions on the introduction of third-
generation mobile communications in the European Union: state of play and the way forward.

1767
14245/00

COM(2000) 786 final
2000/0304 (CNS)

Prevention of crime in the European Union: Reflection on common guidelines and proposals for Community financial support. Proposal  for a Council Decision establishing a programme
of incentives and exchanges, training and co-operation for the prevention of crime (Hippocrates).

1829
5134/01

EUROPOL 1

Possible amendments to the Europol Convention and possible extensions of Europol's competence.
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2099
6781/01

COM(2001) 98 final

Report from the Commission to the Council, the European Parliament, the Economic and Social Committee and the Committee of the
Regions. Creating an entrepreneurial Europe. The activities of the European Union for small and medium-sized enterprises (SMEs). Copy to Enterprise and Lifelong Learning

Committee

2121
6906/01

SEC(2000) 382

Commission Staff Working Paper. Work programme for 2001 of each Commission service for the implementation of the Framework
Strategy on Gender Equality. Copy to Equal Opportunities Committee

2122
6905/01

COM(2001) 119 final

Communication from the Commission to the Council and the European Parliament. Framework Strategy on Gender Equality: Work
Programme for 200.1 Copy to Equal Opportunities Committee

2123
6921/01
COR1

Proposal for a Decision of the European Parliament and of the Council concerning the multiannual Framework Programme 2002 - 2006
of the European Community for research, technological development and demonstration activities aimed at contributing towards the
creation of the European Research Area. Proposal for a Council Decision concerning the multiannual Framework Programme 2002 -
2006 of the European Atomic Energy Community (EURATOM) for research and training activities aimed at contributing towards the

creation of the European Research Area

Copy to Enterprise and Lifelong Learning
Committee

2134
6716/01

COM(2001) 124 final

Amended proposal for a Decision of the European Parliament and of the Council on Community incentive measures in the field of
employment. Copy to Enterprise and Lifelong Learning

Committee

2174
7340/01

COM(2001) 159 final

Amended proposal for a Directive of the European Parliament and of the Council on the approximation of the laws of the Member
States relating to food supplements. Copy to Health and Community Care

Community

1886
5217/01

COM(2000) 860 final

Communication from the Commission to the European Parliament and the Council:" Developing a New Bathing Water Policy". Copy to the Transport and the Environment
Committee
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2158
2641-25

EUROPOL

Data Protection Report: Czech Republic

2159
3710-39

EUROPOL

Draft Agreement between the Republic of Iceland and the European Police Office.

2162
7616/01

ENFOPOL 29

Law enforcement. Operational  needs with respect to public telecommunication networks and services.

2164
7499/01

COM(2001) 160 final

Report from the Commission to the Council and the European Parliament on the application of Regulation (EC) No.2679/98.

1727
COM(2000) 786 final

Communication from the Commission to the Council and the European Parliament. The prevention of crime in the European Union. Reflection on common guidelines and proposals for
Community financial support. Proposal for a Council Decision establishing a programme of incentives and exchanges, training and co-operation for the prevention of crime (Hippocrates).

1736
14174/00

COM(2000) 716 final
COD 2000/0286

Proposal for a  Regulation of the  European Parliament and of the Council laying down the general principles and requirements of food law, establishing the European Food Authority,
and laying down procedures in matters of food.

1759
14187/00

COM(2000) 785 final
1999/0269 (COD)

Amended proposal for a Directive of the European Parliament and of the Council amending for the nineteenth time Council Directive 76/769/EEC relating to restrictions on the marketing
and use of certain dangerous substances and preparations (azocolourants).

1760
14440/00

COM(2000) 77 final
2000/0068 (COD)

Amended proposal for a  Directive of the European Parliament and  of the Council amending Council Directive 95/53/EC fixing the principles governing the organisation of official
inspections in the field of animal nutrition and Council Directive 1999/29/EC on undesirable substances and products in animal nutrition.

1773
14234/00

COM(2000) 791 final

Proposal for a Council Regulation introducing specific measures for certain agricultural products for the French overseas departments, the Azores and Madeira, the Canary Islands.
Proposal for a Council Regulation amending Regulation (EC) No. 1254/1999 on the common organisation of the market in beef and veal.

2126
7183/01

COM(2001) 140 final

Communication from the commission to the Council and the European Parliament: eEurope 2002 Impact and Priorities- A Communication to the European Council in Stockholm, 23 - 24
March 2001.

2127
6823/01
UEM 50

Recommendation of the European Central Bank of 1st March 2001 for a Council Regulation concerning an amendment to Council Regulation (EC) No. 2531/98 of 23 November 1998
concerning the application of minimum reserves by the  European Central Bank (ECB/2001/2).

2128
6026/01

COM(2000) 197 final

Proposal for a Council Regulation imposing a definitive anti-dumping duty on imports of certain electronic weighing scales originating in Japan.
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2131
6453/01

COM(2001) 116 final

Communication from the Commission to the Council:" new European Labour Markets, Open to All, with Access for All".

2133
6248/01

COM(2001) 79 final
VOL II

Volume II: Realising the European Union's potential: consolidating and extending the Lisbon strategy. Contribution of the European Commission to the Spring European Council,
Stockholm 23 and 24 March 2001. Structural Indicators: Annex 2 to the Stockholm report.

2137
Brussels 27.03.2001
COM(2001) 168 final

Proposal for a Directive of the European Parliament and of the Council on financial collateral arrangements (presented by the Commission).

2138
7295/01

COM(2001) 156 final

Amended proposal for a Council Regulation introducing specific measures for certain agricultural products for the Azores and Madeira.

2139
7282/01 REV 1

COM(2001) 148 final/2

Communication from the Commission to the Council and the European Parliament: Options to promote the cultivation of plants proteins in the EU.

2142
7257/01

SEC(2001) 378 final

Preliminary draft supplementary and amending budget No2 to the budget for 2001- SectionII - Council.

2143
7255/01

COM(2001) 133 final -
Volume I

Excise duty applied on cigarettes and other manufactured tobacco products.

2144
7187/01

COM(2001) 138 final

Proposal for a Council Regulation authorising the offer and delivery for direct human consumption of certain improved wines which may have undergone oenological processes not
provided for in Regulation (EC) No. 1493/1999.

2145
7131/01

COM(2001) 126 final

Communication from the Commission to the Council and the European Parliament on enhancing Euro-Mediterranean co-operation on transport and energy.

2146
7549/01
FIN99

Special Report No. 1/2001 by the Court of Auditors concerning the URBAN Community Initiative.

2147
7633/01

COM(2001) 157 final

Proposal for a Council Regulation amending Regulation 1683/95 laying down a uniform format for visas. Proposal for a Council Regulation on a uniform format for forms for affixing the
visa issued by the Member States to persons holding travel documents which are not recognised by the Member State drawing up the form. Proposal for a Council Regulation laying
down  a uniform format for residence permits for third-country nationals.

2149
7604/01

COM(2001) 168 final

Proposal for a Directive of the European Parliament and of the Council on financial colletaral arrangements.
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2151
7382/01

COM(2001) 174 final

Proposal for a Council Decision of the conclusion of the Agreement in the form of an exchange of letters concerning the provisional application of the Protocol setting out the fishing
opportunities and financial contribution provided for in the Agreement between the European Economic Community and the Islamic Federal Republic of the Comoros on fishing off the
Comoros for the period from 28 February 2001 to 27 February 2004.

2152
7596/01

COM(2001) 164 final

MALTA. Proposal for a Council Decision on the signature and provisional application of an Additional Protocol to the  Agreement  establishing an Association between the European
Economic Community and the Republic of Malta,  to associate the Republic of Malta to the Fifth Framework Programme for Research, Technological Development and Demonstration
(1998-2002).

2153
7621/01

COM(2001) 163 final

Communication from the Commission to the Council regarding the Commission's report on the European Agency for Safety and Health at Work.

2155
7687/01

COM(2001) 175 final

Commission working document on proposed new regulatory framework for electronic communications networks and services. Draft guidelines on market analysis and the calculation of
significant market power under Article14 of the proposed Directive on a common regulatory framework for electronic communications networks and services.

2157
7560/01

COM(2001) 81 final

Proposal for a Council Decision on further exceptional financial assistance to Kosovo.

2163
7633/01

COM(2001) 157 final

Proposal for a Council Regulation amending Regulation 1683/95 laying down a uniform format for visas. Proposal for a Council Regulation on a uniform format  for affixing the visa
issued by Member States to persons holding travel documents which are not recognised by the Member State drawing up the form. Proposal for a Council Regulation laying down a
uniform format for residence permits for third-country nationals.

2165
7496/01

COM(2001) 152 final

Proposal for a Council Regulation prohibiting imports of bigeye tuna (Thunnus obesus) originating in Belize, Cambodia, Equatorial Guinea, Saint Vincent and the Grenadines and
Honduras.

2166
7445/01

COM(2001) 142 final

Amended proposal for a Regulation of the European Parliament and of the Council on a Community energy efficiency labelling programmes for office and communication technology
equipment.

2167
7432/01

COM(2001) 136 final

Communication from the Commission to the Council, the European Parliament, the Economic and Social Committee and the Committee of the Regions. Helping SMEs to "Go digital".

2168
7428/01

COM(2001) 158 final

Amended proposal for a Directive of  the European Parliament and of the Council establishing requirements and harmonised procedures for the safe loading and unloading of bulk
carriers.

2169
7425/01

COM(2001) 149 final

Proposal for a Decision of the European Parliament and of the Council on the adjustment of the financial perspective to take account of implementation.

2170
7423/01

COM(2001) 155 final

Proposal for a Council Regulation supplementing the Annex to Commission Regulation (EC) No. 1107/96 on the registration of geographical indications and designations of origin under
the procedure laid down in  Article 17 of Council Regulation (EEC) No. 2081/92.

2172
7402/01

COM(2001) 151 final

Report from the Commission on the implementation in 2000 of Commission Decision No.2496/96/ECSC of 18 December 1996 establishing Community rules for State aid to the steel
industry (Steel Aid Code).
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2176
6189/01
REV1

Draft multiannual c.SIS installation and operating estimates-2002 to 2004.

2130
7198/01

COPEN 12

Draft Protocol to the 2000 Convention on mutual assistance in criminal matters between the Member States of the European Union.

2135
Draft Council Dec.

Unnumbered
Document

Draft Council Decision amending Council Decision 1999/C 149/02 of 29 April 1999 extending Europol's mandate to deal with forgery of money and means of payment.

2136
14109/00

COM(2000) 760 final

Proposal for a Council Decision on the signing, on behalf of the European Community, of the United Nations Convention against transnational organised crime and its Protocols on
combating trafficking in persons, especially women and children, and the smuggling of migrants by land, air and sea.

2148
7974/01

COPEN 14

Draft Protocol to the 2000 Convention on mutual assistance in criminal matters between the Member States of the European Union.

1702
13635/00

COM(2000) 694 final

Proposal for a Council Regulation amending Regulation (EC) No. 2505/96 opening and providing for the administration of autonomous Community tariff quotas for certain agricultural
and industrial products.

1707
Brussels 8.11.2000

COM(2000) 716 final

Proposal for a Regulation of the European Parliament and of the Council laying down the general principles and requirements of food law, establishing the European Food Authority, and
laying down procedures in matters of food, (Presented by the Commission).

1806
14205/00

COM(2000) 765 final

Proposal for a Council Decision on the signing and the provisional application of the Agreement on trade in textile products between the European Community and the Republic of
Croatia initialled in Brussels on 8 November 2000.

1828
14908/00

COM(2000) 861 final
COD 1999/0259

Amended proposal for a Directive of the European Parliament and of the Council on undesirable substances and products in animal nutrition.

1847
14762/00

COM(2000) 838 final

Report from the Commission to the Council on the situation in the hops sector.

1856
13289/00 ADD 1

JAI 135

Communication from the Government of the French Republic. Initiative of the Government of the French Republic for the Council to adopt a draft Decision setting up a European legal
training network.

1865
14722/00 REV 1

COM(2000) 850 final 2

Revised edition of document COM(00) 850 final: Amended proposal for a Directive of the European Parliament and of the Council amending Council directive 95/21/EC concerning the
enforcement, in respect of shipping using Community ports and sailing in the waters under the jurisdiction of the Member States, of international standards for ship safety, pollution
prevention and shipboard living and working conditions (port state control).
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1.         This document

This document prepared by the Clerk to the European Committee, Stephen Imrie (tel
85234), contains copies of the correspondence issued by the Committee in relation
to documents identified as requiring further information or clarification of issues by
the European Committee from previous meetings. It also contains, where available
at the time of printing, the response of the relevant Scottish Executive department.

The purpose of publishing this regular series of documents is to increase the
transparency of the scrutiny process undertaken by the European Committee
regarding proposals for EC/EU legislation.  These correspondence reports are
supplemented by the publication of the Committee’s formal reports into scrutiny
(published on a twice-yearly basis).

2. Contents

SP Reference
Number

EC/EU Reference
Number

Title Page Number

1811 14373/00 Draft Framework Decision on the
protection of the environment
through criminal law

2

1886 COM(2000) 860 Communication from the
Commission to the European
Parliament and the Council
“Developing a New Bathing Water
Policy”

4

Stephen Imrie
Clerk to the European Committee

1 May 2001



EU/01/06/5

2

SP 1811, 14373/00

Request for more information from the Committee

On behalf of the European Committee, I’d like to request that the Scottish Executive provide
us with some information on the following document:

SP Ref No EU Ref No. Document Title

1811 14373/00 Draft Framework Decision on the protection of the
environment through criminal law

The Explanatory Memorandum supplied by the Home Office indicates that this proposal will
require a change to UK law.  It would be helpful if the Executive could provide us with further
details on the impact of this draft framework decision on UK law. In particular it would be
helpful if the Committee could be provided with details of the area of existing law likely to
be affected and whether or not new or amending legislation will be required.

The Committee would also like information on the state of play on this instrument following
the Justice and Home Affairs Council of 15-16 March 2001. I should be grateful if this
information could be sent by 20th April. I will then ensure its distribution internally within the
Parliament.

Response from the Scottish Executive

Document Title: Draft Council Framework Decision on the Protection of the
Environment through Criminal Law

Minister with Responsibility: The Justice Minister is responsible for policy on
criminal law matters.  The Minister for the Environment and Rural Development has
responsibility for matters relating to protection of the environment.

Lead Scottish Executive Department: Justice Department

Policy Implications:

The Draft Framework Decision is broadly equivalent to existing UK legislation on
environmental crime.  However, a change of law will be required to enable the UK to
implement Article 9(1)(a).  This requires a Member State to take jurisdiction for
offences committed “fully or in part in its territory”.  The reference to offences
committed “in part” in UK territory relates to extraterritorial jurisdiction and would be a
departure from usual practice.  Given the nature of environmental crime the UK
Government considers that such extraterritorial jurisdiction would be appropriate.

Scottish Interest:

Negotiation of EC Directives and other instruments is a reserved matter.
Implementation of EC obligations on devolved matters in Scotland is a matter for the
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Scottish Executive.  The criminal law and environmental protection are devolved
areas.

It is possible that existing environmental legislation may need to be amended to
allow the UK to take extended jurisdiction as described above.  Until the outcome of
negotiations in Council are concluded and the Decision is finally agreed, it is not
certain what legislative provisions might be affected.

Latest position

Progress on the Draft Framework Decision has effectively been thwarted by a
subsequent European Commission proposal for a First Pillar Directive on the
Protection of the Environment through the Criminal Law – COM (2001) 139.  The
Commission consider that the Community is entitled to require Member States to
impose criminal sanctions insofar as they are necessary to achieve a Community
objective, in this case protection of the environment.

If the Commission proposal under community competence were to be adopted it
would have wider implications for the criminal law.  It would also set a precedent for
community legislation to oblige member states to use criminal sanctions to enforce
community legislation.  It would bring certain parts of the UK/ Scottish criminal law
within Community competence and make them subject to interpretation by the
European Court of Justice.

On 15–16 March 2001 the Justice and Home Affairs Council concluded that
provisional agreement had been reached on the objective and content of the
Framework Decision. The JHA Council agreed that the relevant Working Group
should consider whether it was necessary to amend the Framework Decision in the
light of the Commission’s proposal.

The UK Government and other member states have since argued that, although
conduct to be prohibited in terms of protection of the environment could properly be
defined in the First Pillar, criminal law aspects of that conduct must remain within the
Third Pillar.  In terms of the original Framework Decision the UK has acknowledged
that action to combat environmental crime must be consistent with existing EC
environmental law.

The whole issue has been remitted for further consideration by the Working Group
on Substantive Criminal Law (probably under the Belgian Presidency).  In light of the
JHA Council’s consideration, the Working Group will examine how the provisions in
the draft Framework Decision should interact with those proposed in the Draft
Directive.

Justice Department, Criminal Law Division,
Scottish Executive
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SP 1866, COM(2000)860

Request for more information from the Committee

SP Ref No EU Ref No. Document Title

1886 COM(2000)
860

Communication from the Commission to the European
Parliament and the Council “Developing a New Bathing
Water Policy”

On behalf of the European Committee, I’d like to request that the Scottish Executive provide
us with the following information on the above mentioned document, namely, a copy of their
own contribution to this consultation process.

It would be helpful if this could be sent by 20th April 2001.  I will then ensure its distribution
internally within the Parliament.

I thank you in advance for your assistance.

Response from the Scottish Executive

Document Title: Communication from the Commission to the European Parliament
and the Council: Developing a New Bathing Water Policy

Minister with Responsibility: Minister for Environment and Rural Development

Lead Scottish Executive Department: Rural Affairs Department

Policy Implications:

On 21 December 2000 the European Commission issued a communication to the
European Parliament and the Council titled Developing a New Bathing Water Policy.
The communication begins a process that will result in a Commission proposal for a
revised Bathing Water Directive, currently scheduled for June/July 2001.

The Commission wishes to update the existing Directive.  Whereas it acknowledges
the Directive has been successful in its aim of improving and protecting the quality of
bathing water it also believes it can now be improved.

The Commission therefore proposes to adopt uniform new standards of monitoring
and analysis to be adopted across the EU.  These standards will be based upon
parameters which are aimed at being more closely related to human health risks.

The microbiological indicators used in the present Directive are faecal coliforms and
faecal streptococci.  The communication proposes the use of intestinal enterococci
and E.coli instead.  Parameters are suggested  which appear to be considerably
more stringent than those in the present Directive.  In addition, “quick fix” indicators,
PH/turbidity and salinity are suggested.
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There are also proposals for providing better beach monitoring and management.
There will be a greater emphasis on informing the public of water quality problems
and potential health risks.  Methods of information exchange with increased use of IT
to provide information quickly to where it is required, are suggested.

Scottish Interest:

Negotiation of EC Directives is a reserved matter.  However, implementation of EC
obligations in Scotland is a matter for the Scottish Executive.

The revision proposes a new definition of “bathing water”, and the setting of uniform
standards of monitoring and analysis to be adopted across the EU.  The proposed
definition includes activities involving head immersion, and could capture
recreational activities such as wind-surfing, sailing and canoeing.  The beach
management requirements would probably fall on local authorities.

The beach management proposals could result in a regime drawn up to meet the
requirements of Mediterranean resort-style beaches being applied at remote Scottish
bathing waters.  A tiered system of beach management related to, for example,
remoteness and frequency of use of bathing waters may be preferable.

The proposals suggest the use of intestinal enterococci and E.coli instead of the
current microbiological indicators, and that the standards should be at levels that
represent a significant ratcheting up of standards.  This could require action by
farmers and the Scottish water authorities to tackle pollution beyond that already in
train.

Though we welcome a revision of the Bathing Water Directive, some of the proposed
changes would come at a cost.  It is important for Scotland that standards are
achievable, practical, and related to human health.  It is also important that beach
management and the provision of information to bathers is related to usage and that
it too, can be justified in cost terms.

EPU: Water Team
Scottish Executive
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PETITION 246

BACKGROUND

1. Petition 246 has been referred to the European Committee by the Public Petitions
Committee (PPC).

2. The Petition calls for:

“the Scottish Parliament to request Scottish Natural Heritage, the Scottish
Executive and the Scottish Minister, as appropriate not to proceed with the
designation of the South-East Islay Skerries Special Area of Conservation.”

3. The PPC has invited the Committee to consider the following three issues in relation to
the points raised by the petitioners:

• whether any changes to the current Special Area of Conservation (SAC)
designation process should be suggested

• whether there should be a right of appeal to the designation of a SAC
• whether the current procedures for consulting and taking into account the

views of local communities during the designation process appear to be
adequate

4. The PPC itself has sought information on the points raised in the Petition and has been
involved in an extensive process of exchange of correspondence with the Executive and
with Scottish Natural Heritage (copies of all letters attached, available in hard copy only).

ISSUES AND ANALYSIS

5. The main issues at stake are whether the petitioners have been adequately consulted in
relation to the proposed designation of the area as a SAC, whether the petitioner’s
requests for information appear to have been met and whether or not the correct
procedures for designation appear to have been followed.

6. It would appear from the letter sent to the PPC by SNH that the petitioners have been
extensively and adequately consulted regarding designation. They have also been
informed vis-à-vis the criteria for designation of an area and the implications this has for
development. SNH point to an exchange of 80 letters over an 18 month period on the
subject with one petitioner. They also point to the range of local bodies outwith the
petitioners who have been consulted.

7. It would also appear, from the information received by the Committee, that the
procedures have been adequately followed in relation to the expected steps under the
Directive for designation. Moreover, the issue of failure to designate areas has been
highlighted as one which, potentially, could lead to financial penalties for the Executive
following any infraction proceedings.
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8. The Committee has not been asked, and should not be involved in, the issue of whether or
not the area itself should be designated, but has been asked to limit its inquiries into
procedures.

ACTION

9. The Convener recommends that the following be the proposed course of action from this
committee:

That in light of the analysis of the Petition, briefing material and exchanges of
letters, that the European Committee agrees that it has no further comments to
make and that it will take no further action in relation to the referred petition.
Moreover, the Committee agrees that the Convener inform the Public Petitions
Committee accordingly.

10. The Committee is invited to agree to this proposed recommendation

Hugh Henry MSP
Convener

1 May 2001


