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AGENDA

12th Meeting, 2000 (Session 1)

Tuesday 13 June 2000

The Committee will meet at 2.30 pm in Committee Room 1

1. Inquiry into European Structural Funds and their implementation in Scotland: The
Committee will hear evidence from—

Professor David Bell, University of Stirling

2. Convener’s report: the Convener will report to the Committee on—
European Commission’s white paper on environmental liability. The Committee will
consider a Briefing Paper on this subject and agree a course of action
European Commission’s legislative package of amendments to simplify and
modernise the public procurement Directives. The Committee will consider a Briefing
Paper on this subject and agree a course of action
A proposal to appoint a Committee Reporter to prepare a response on the Digital
Scotland Task Force report
A proposal to establish an informal forum of Committees dealing with European
Affairs in the devolved institutions and the Republic of Ireland
Correspondence received on the trade dispute between the EU and US: implications
for Scottish industry

Stephen Imrie
Clerk to the Committee

Tel 0131 348 5234

***********************
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The following papers are attached for this meeting:

Agenda Item 1

The Leverhulme Trust: Nations and Regions, Understanding the
Dynamics of Constitutional Change: European Funding, Professor
David N.F. Bell. This can be found at:
http://www.stir.ac.uk/Departments/Management/Economics/staff/dnfb
1/scotland/european_funding.htm

Private Briefing Paper: Provisional summary of current position in
relation to the Inquiry

Agenda Item 2

Briefing Paper: White Paper on Environmental Liability
Briefing Paper: European Commission proposals for Public
Procurement
Convener’s Recommendation: Committee Reporter to respond to
Digital Scotland Taskforce report
Convener’s Recommendation: British-Irish EU Affairs Committee
Forum
Correspondence received on the trade dispute between the EU and
US: implications for Scottish industry (to follow)
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BRIEFING PAPER

“European Commission’s White Paper on Environmental Liability”

1.        Introduction

The European Community has over the years made various attempts at introducing
some forms of liability for damage to the environment. These have had very limited
results. The main approaches considered in developing an environmental liability
regime have been:

•  accession by the Community to the Council of Europe Convention on Civil liability
for damage resulting from activities dangerous for the environment

•  adoption of specific community legislation for specific types of damage e.g. civil
liability for damage caused by waste

•  adoption of general regime.

The White Paper explores how a Community general regime on environmental
liability can best be shaped, and invites comments by the 1st July.  It defines
environmental liability, makes the case for Community regime and sets out its
expected effects, presents and assesses the different options for Community action,
sets out the key elements of what it sees as the most appropriate framework for a
future EC environmental liability regime, namely a framework directive being
prepared for the middle of next year (the details of such directive will be further
elaborated in the light of the consultation process).

Bill Miller MEP has raised the issue of the importance of this document with
Hugh Henry and Cathy Jamieson MSP.  The White Paper is being considered by
the EP Committee on which he serves (Legal Affairs and Internal Market), and this
will therefore provide another avenue of influence for the European Committee
once the Commission proposal will be adopted, since the co-decision procedure will
be used.
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Background

Seveso, Sandoz, Donana, Braier, Erika; every serious pollution incidents, creates a
momentum to pursue the establishment of a Community environmental liability
regime. Yet, once the "momentum" generated by these accidents subsides, Member
States tend to avoid binding measures at Community level.  Furthermore, the
problem is not so much these accidents, but the continuing, and chronic deterioration
of the state of the environment as evidenced recently in the report produced by the
European Environment Agency.

•  Community environmental legislation is being widely disregarded.

•  Environmental protection was given a strengthened status in the Amsterdam
Treaty.

Events leading up to the White Paper:

•  March 1993: Green Paper on Remedying Environmental Damage

•  1994:  EP requested the Commission to submit a “proposal for a directive on civil
liability in respect of (future) environmental damage”  (first use of Article 138 b (2)
Now Article 192EC)

•  1994: two studies were commissioned (legal and economic) and a series of
meetings  were held

•  January 1995: new Commission, Priority DGXI.

•  1996: two further studies for natural resource damage and contaminated sites

•  January 1997 work on White Paper starts

•  Spring 1999 publication announced as imminent, but some problems with the
Santer Commission

•  February 2000, a year on, the White Paper is published

The case for an EC regime

Article 174 (2) EC provides that Community environmental policy shall aim at a high
level of protection, that it shall be based on the precautionary principle, and on the
principles that preventive action should be taken, that environmental damage should
as a priority be rectified at source, and that the polluter should pay.

The Commission explains how a Community environmental liability regime would
implement these environmental principles and would also be in conformity with the
subsidiarity principle, since the subject of environmental liability is really only tackled
by three Member States, Denmark, Germany and the Netherlands.

The main features of the EC environmental liability regime

Environmental liability makes the person responsible for causing environmental
damage pay for remedying the damage.  Environmental liability therefore to be
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effective requires that polluters may be identified, that damage is quantifiable and
that a causal connection can be shown. Other key features of the regime are:

•  Definition of environmental damage: traditional damage i.e. personal injury,
property damage, contaminated sites  and damage to biodiversity.

•  Closed scope of application, i.e. the liability regime is linked with EC
environmental legislation.  However the proposed regime would not cover past
pollution.

•  Types of liability: strict-liability  for damage caused by dangerous activities and
fault-based for biodiversity damage caused by a non-dangerous activity. (Chart
attached)

•  Accepted Defences: there should be commonly accepted defences, force
majeure, contribution or consent to the damage by the plaintiff, intervention by
third party.

•  liable party: the operator in control of the activity that caused the damage.

•  the White Paper also briefly outlines other factors which impact on the
effectiveness of a environmental liability regime burden of proof issues,  access to
justice, and the need for a workable financial security system.

In its Explanatory Memorandum, the parliamentary under-secretary of State at
the DETR notes that any legislative proposal on the line envisaged by the
Commission would have considerable implications for both public and private
law in the UK.

Conclusion

More than a decade of studies of environmental liability issues at Community level
and widespread consultation have achieved a detailed analysis of liability systems
from a wide variety of perspectives.  What is lacking is something as simple as a
remedy.  The Community can either continue a debate on how best to do something
whilst the bill for environmental damage remains financed by the tax payer, or it can
decide to put in place a system whereby the cost of preventing or restoring
environmental damage would be paid by the parties responsible for the damage.

The European Scrutiny Committee in the Commons has scrutinised the White paper
and has agreed a report which can be found at:

http://www.publications.parliament.uk/pa/cm199900/cmselect/cmeuleg/23-iii/2303.htm#a1

it recommended

•  that the views of the Environmental Audit Committee be sought on the White
Paper

•  that the document be debated in European Standing Committee A. (14th June)

http://www.publications.parliament.uk/pa/cm199900/cmselect/cmeuleg/23-iii/2303.htm#a1
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•  that the House should have the opportunity to question the Government on its
reactions to the Commission's analysis of the options available to the Community.

The Committee also asked the Government to provide them with a supplementary
Explanatory Memorandum on the following :

•  whether a strict liability régime for dangerous activities would place an undue
burden on enterprises, and in particular whether an undertaking which had not
been negligent should in effect act as insurer against any environmental damage
that results;

•  whether there should be a defence of compliance with any relevant Community
or national legislation: the White Paper appears to suggest otherwise;

•  whether it is justifiable to place enterprises, already faced by a strict liability
régime, under a duty to disprove an alleged causal link between their activities
and any damage to the environment;

•  the extent to which natural resources can be valued;

•  how the approach in the White Paper would fit in with existing tort law on
negligent damage to individual persons or property;

•  likewise, how giving public interest groups the right of action in the area of
environmental damage would fit in with the usual UK approach;

•  the extent of any overlap between these proposals and the Lugano Convention,
and the reasons why the UK has (according to the Commission) decided not to
sign that Convention;

•  given the controversial character of the proposals, and the possibility of
interference with a sensitive area of case law, whether a Recommendation would
conform better with the principles of subsidiarity than a framework Directive.

The Scottish Parliament will receive this supplementary EM. The Committee
may wish to consider what course of action it now proposes to take.  Given the thrust
of the Commons further inquiries into the document, namely the expected effects on
competitiveness; the Committee may wish to consider focusing on the desirability (or
lack thereof) of such regime from other perspectives.  The Committee may also
consider it wishes to contribute to the debate on the features of the proposed regime,
e.g. should other defences be available such as authorised pollution, state of the
art/development risk, should a joint compensation system be set up, should
chronic/diffuse pollution be addressed.

Another possible course of action would be to ask the Scottish Executive what steps,
if any it has taken to publicise the Commission invitation for comments, whether the
Scottish Executive will issue a separate reply to the consultation paper.

Stephen Imrie
Clerk to the European Committee
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POSSIBLE SCOPE  OF EC ENVIRONMENTAL LIABILITY REGIME
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BRIEFING PAPER

“European Commission’s proposals for reforming public procurement”

1.        Introduction

Proposal for a Directive of the EP and of the Council on the co-ordination of
procedures for the award public supply contracts, public service contracts and public
work contracts.

The European Commission has adopted a proposal to amend, simplify and
modernise the public procurement Directives (Supplies: 93/36; Works 93/37 and
Services (92/50)). These amendments will enable purchasers and suppliers to use
computerised resources for all public procurement procedures and so derive
maximum benefit from electronic commerce. The new legal framework is also
supposed to provide for more flexibility.

Bill Miller MEP has emphasised the importance of this document to the
Convener and Deputy Convener.

Background

Public procurement in the Union accounts for 14% of GDP, represents the equivalent
of half the German economy, some €1 000 billion. Yet, it generates a level of cross-
frontier purchasing well below the growing volume of intra-EU trade in goods and
services.

As early as 1985, the Commission identified the opening up of public procurement as
a major opportunity (with positive effect on trade and competition), but also as a
difficult challenge for the Community, and proposed a serious and urgent
improvement of the set of directives designed to open-up public procurement.

Further measures to try and improve the working of this revised framework were
agreed later. The existing directives on public works and public supplies contracts
laid down rules for advertising, tendering and awarding public contracts above a
certain value, but had left it to the Member States to ensure that these rules were
complied with. However, compliance with the directives was very poor, as the
authorities awarding contracts in the Member States largely ignored the rules set out
in the directives.  Given the limited resources available to it,  it was impossible for the
Commission to seek to police the existing framework itself. Accordingly, the
Community legislature took steps to ensure that effective remedies in the field of
procurement be available including in the national courts.  However , there is still a
real issue of non-compliance that has to be addressed..
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In this respect, it is important to note that the effectiveness of a regime is largely
dependent upon the quality of the substantive rules themselves. The public
procurement rules have often been criticised for not taking sufficiently into account
the prevailing commercial realities. Further there is evidence that undertakings are
reluctant to institute proceedings against contracting authorities as this may damage
a valuable commercial relationship, actual or potential.  So this legislative package,
by seeking to improve the substantive rules might contribute to addressing this
compliance deficit.

The European Council at the Lisbon summit of 23rd and 24th March of this year
highlighted the importance of public procurement concluding that it is one of the key
areas of the Single Market which remains to be completed and that rapid work is
required to improve performance

This package of amendments to the existing rules are supposed to open up all the
benefits of the Single Market to guarantee the competitiveness of companies, best
value for money for taxpayers and improved quality of public services.

It follows on from the debate launched by the 1996 Green Paper on “Public
Procurement in the EU: Exploring the Way forward” in which one of the recurring
demands that emerged out of the consultation process was the need to modernise
award procedures to adapt them to the administrative requirements of the 21st
century.

Simplifying and clarifying the existing Community Directives:

The three supplies, services and works Directives, are to be consolidated and recast
in a single document, which should make it possible to reduce the number of articles
by nearly a half, and maintain consistency.

Structure: the new provisions are presented in a more user-friendly manner; i.e. they
are ordered in such a way as to follow the course of an award procedure.

The thresholds which determine the application of the new instruments are also to be
simplified.

Substantive amendments: modernisation and flexibility

These include inter alia

•  the introduction of electronic purchasing mechanisms

•  the introduction of more flexibility: this include new case for the use of negotiated
procedure which would permit  “Dialogue” between the contracting authorities and
the different candidates, and the possibility for public purchasers of concluding
“framework agreements”

•  technical specifications: public-sector purchasers would be able to specify their
requirements in terms of performance and not only in terms of standards.

•  As a result of liberalisation and effective competition in telecommunications, the
new provisions exclude the telecommunication sector from  Directive 93/38
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The Committee may wish to consider what course of action it proposes to take. All
companies, in all sectors of activity, irrespective of size, which are able to respond to
invitations to tender issued by the public sector for the purchase of services, supplies
and works would be concerned by these proposals.  Although they have probably
already been consulted on these legislative development it might be worth
considering approaching them. Certainly COSLA would have a view on this as local
authorities have been subject for years with these difficult rules, so their opinion on
whether or not this is an improvement is important.

Stephen Imrie
Clerk to the European Committee
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CONVENER’S RECOMMENDATION

The Digital Scotland Taskforce report has recently been published on the web for
consultation at http://www.scotland.gov.uk/digitalscotland. The consultation period runs until
30 June.   By its nature the Digital Scotland report is cross-cutting - and may be of interest to
members of several of the Parliamentary Committees, including European.

The recommendation of the Convener is that:

The Committee appoint a Reporter to contribute to this process, focusing
specifically on the role the EU can play in this, and the overlap and opportunities
provided by the EU’s e-Europe scheme and the Digital Scotland Taskforce report.
The Reporter shall ensure that the views of any interested Committee Member are
sought and incorporated before a final response is sent to the Taskforce.

Hugh Henry MSP
Convener

http://www.scotland.gov.uk/digitalscotland
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CONVENER’S RECOMMENDATION

Both the Convener and the Clerk to the European Committee have had over the past few
months, a variety of discussions with the Chairs and officials of the corresponding EU affairs
committees in the House of Commons, House of Lords, National Assembly for Wales,
Northern Ireland Assembly and the Office of the House of the Oireachtas.

During each of these meetings, there appears to be agreement that a loose, informal, forum of
Chairs/Members/Officials might be established to meet on an occasional basis to discuss
matters of common interest in relation to the handling of EU business.

The recommendation of the Convener is that:

The Committee endorse this idea and ask the Clerk to progress the necessary
administrative details, with a view to seeking to organise an inaugural event over
the latter half of the year 2000. The Clerk should also seek to keep the relevant
parliamentary authorities abreast of plans and developments.

Hugh Henry MSP
Convener


