
EO/S2/03/10/A 
 

EQUAL OPPORTUNITIES COMMITTEE 
 

AGENDA 
 

10th Meeting, 2003 (Session 2) 
 

Tuesday 9 December 2003 
 

The Committee will meet at 10.00 am in the Hub, Castlehill, Edinburgh. 

1. Item in private: The Committee will consider whether to take item 4 in private. 

2. Education (Additional Support for Learning) (Scotland) Bill: The Committee 
will hear evidence from: 

Nicky Brown, Contact a Family Scotland 
Albi Taylor, Contact a Family Scotland 
Douglas Hamilton, Barnardo’s Scotland. 
 

3. Gender recognition: The Committee will hear evidence from: 

Andrea Brown, TransAlba 
Maxwell Reay, Trans Men Scotland 
Zara Strange, Press for Change 
Nick Laird, Equality Network Transgender Issues Forum/Sandyford 
Transsexual Support Group 
George Burrows, LBGT Youth Scotland. 

 
4. Education (Additional Support for Learning) (Scotland) Bill: The Committee 

will consider the evidence received to date. 

 
****** 

The following papers are attached: 
 
Agenda Item 2 
 
EO.S2.03.10.01 - Submission from Barnardo’s Scotland 
EO.S2.03.10.02 - Submission from Contact a Family 
 
Agenda Item 3 
 
Gender Recognition Bill [HL]

http://www.publications.parliament.uk/pa/ld200304/ldbills/004/2004004.htm


Gender Recognition Bill [HL] Explanatory Notes
EO.S2.03.10.03 - Submission from the Equality Network – General briefing 
EO.S2.03.10.04 - Submission from the Equality Network – specific issues 
EO.S2.03.10.05 - Submission from young transsexual people 
EO.S2.03.10.06 - Submission from Trans Men Scotland 
EO.S2.03.10.07 - Submission on behalf of LGBT Youth Scotland 
EO.S2.03.10.08 - Correspondence from Brian Dempsey 
SPICe Research Note – The Legal Definition of Rape 
 
Agenda Item 4
 
EO.S2.03.10.09 - Submission from RONA to Education Committee 
EO.S2.03.10.10 - Submission from Equity Group to Education Committee 
 
 

Steve Farrell 
Clerk to the Committee 

Tel: 0131 348 5211 
email: steve.farrell@scottish.parliament.uk 

 

http://www.publications.parliament.uk/pa/ld200304/ldbills/004/en/04004x--.htm
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EO.S2.03.10.02 

 
The Clerk of the Education Committee 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 
education@scottish.parliament.uk 
 
 
15 November 2003 
 
 
Dear Clerk of the Education Committee 
 
Re: Evidence for pre-legislative scrutiny of Education (Additional Support 
for Learning) (Scotland) Bill 
 
Please find enclosed evidence from Contact a Family Scotland on the proposals 
in the Education (Additional Support for Learning) (Scotland) Bill. 
 
Contact a Family Scotland welcomes this focus on services for young people 
with additional support needs and we support many of the outcomes described in 
the Education (Additional Support for Learning) (Scotland) Bill. We were very 
pleased to see the inclusion of a Code of Practice in the new Bill which we think 
offers a good chance of consistency of implementation across Scotland. 
However, in our response to the call for evidence we are concentrating our 
attention on the aspects of the proposed legislation that have concerned many 
parents of disabled children. It is clear that there are substantial concerns about 
some of the content of the Bill. It will leave a significant proportion of parents – 
possibly as many as half - in a worse position than they are currently. 
 
Yours sincerely 
 
 
 
 
 
Neil Todd 
Manager Contact a Family Scotland 
Dèan Ceanglaichean le Teaghlaichean 
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Evidence for pre-legislative scrutiny of Education (Additional Support for 
Learning) (Scotland) Bill 
 
Response to the call for evidence from  
Contact a Family Scotland 
Dèan Ceanglaichean le Teaghlaichean 
 
Contact a Family offers information and support to parents of disabled children 
and those with additional needs, including children with rare and life limiting 
conditions. We publish a widely respected Directory of Specific Conditions, Rare 
Disorders and Family Support Groups. We have a free national helpline for 
parents. We have a team of 40 Volunteer Local Area Representatives who are 
parents of children with disabilities. Contact a Family Scotland opened its 
Edinburgh office in 1998. We are in regular contact with over 500 parents/parent 
groups in Scotland and our Scottish newsletter has a circulation of over 2000 
copies. Contact a Family Scotland. We have been involved in a programme of 
ten parent workshops in September and October 2003 in looking at issues 
around the proposals in the Education (Additional Support for Learning) 
(Scotland) Bill. 
 
Concerns 
1. The Bill removes legal rights from 40 - 50% of families 
Contact a Family Scotland strongly supports the rights of children with 
disabilities and their families. The UN Convention on the Rights of the Child and 
the Salamanca Statement are sound starting points for this view. We welcomed 
the SEN and Disability Act 2001 and the Education (Disability Strategies and 
Pupils Records) (Scotland) Act 2002 which we regard as taking forward the 
principles of improved rights and better services for children with disabilities. 
However, we are concerned that this Education Bill will weaken rather than 
strengthen the rights of many children and their parents in Scotland. Our 
concerns centre on the proposal to change the criteria for opening a Co-
ordinated Support Plan (CSP) as compared to existing Records of Need. The 
Record of Needs has been a very useful safeguard for maintaining and improving 
services. Currently 17,000 families enjoy the rights to assessment and provision 
under the Records of Needs in Scotland. Some predictions on the effect of the 
new CSP point to approximately 10,000 or less being issued under the proposed 
new criteria. This would represent a reduction of 40-50% in those enjoying legal 
rights.  There is no support for such a marked reduction among parents of 
children with disabilities. We would argue strongly that the new proposals should 
maintain and strengthen rather than worsen current practice in relation to 
children’s and parents’ rights. 
 
2.  Arbitrary restrictions on co-ordination 
We are concerned that the excellent principle of properly co-ordinating services 
for children with complex needs is being arbitrarily restricted. Co-ordinated 
Support Plans are required for children receiving services from outwith the 
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education authority, but there is no requirement for such co-ordination for 
services solely from within the education authority. The Bill supposes that such 
co-ordination within the authority is unnecessary. This is far from the case. Many 
such failures of co-ordination take place. Many have featured in the national 
press in recent years. The experience of parents in Scottish Borders during the 
recent education finance difficulties, for example, demonstrates the value of legal 
safeguards to ensure proper education provision for children with disabilities. The 
Scottish Parliament was sufficiently concerned to collate evidence on the impact 
of these difficulties on service provision in Scottish Borders. There are other 
examples which could be examined. The need to co-ordinate services provided 
by education and to provide safeguards for parents is not addressed in the Bill. 
Co-ordinating the input of a peripatetic sensory impairment teacher,e.g. for a high 
school pupil is just as necessary, and requires a similar degree of planning, as 
co-ordinating the input of a speech and language therapist. We would wish to 
see Co-ordinated Support Plans in place wherever there is a need for proper co-
ordination for complex needs, irrespective of service provider.  
 
3. A poor substitute for enforceable legal rights 
Currently parents enjoy legal rights to protect service provision from within the 
education authority. These rights will be removed by these proposals and 
replaced with a new dispute resolution procedure. Many thousands of parents 
are likely to be in this position. There is little detail about the new dispute 
resolution procedure and how it might work. It is likely to be a poor substitute for 
enforceable legal rights. These parents will not be able to take their problems to 
the new tribunal. It will establish a second tier (second class?) route to resolving 
difficulties.  Contact a Family Scotland argues strongly that all problems about 
provision should, in principle, go to the new tribunal if parents wish to take this 
course of action.  
 
4. Limitations of the tribunal 
Contact a Family Scotland note that the Bill proposes that the new tribunal will 
only have jurisdiction over education authorities. This is in spite of the proposal 
that there should be a new duty on health and social work to provide services to 
meet educational outcomes for young people. We remain concerned about the 
failure to listen to arguments about ensuring the new tribunal has power over 
health and social work services as well as education. When problems arise in the 
future over failures to deliver agreed services to a pupil, the new tribunal will be 
powerless to intervene in regard to services that are not provided by education. 
Other agencies – such as health and social work – will have to have regard to the 
decision of the Tribunal but will have no clear legal duty to comply with Tribunal 
decisions. Many problems currently occur with services such as therapy for 
children provided by Health. The new tribunal will be unable to intervene 
effectively. This is a real missed opportunity for joined up thinking by the 
Scottish Executive. Practitioners in the Health services are asking for the 
tribunal powers to be drawn up in this way. They know that being left out of the 
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tribunal’s jurisdiction undermines their attempts to improve Health services for 
children in schools.  
 
5. Post-school transition rights reduced 
We note the proposals on post-school transitional arrangements. Given that 
significantly fewer young people would have a CSP as compared to a Record we 
believe that this would be a significant reduction in the rights currently enjoyed by 
these young people. We assume transition will be an important feature of CSPs. 
All too often at the moment “the young person falls into a void as support ends” 
at the transfer from school to adult services. For many families with young people 
with complex needs this is becoming the most pressing problem they face. The 
Bill proposes placing a duty on education authorities to get information from 
relevant agencies who will be involved with the young person after leaving school 
a minimum of 12 months before that date. This is too short a timescale. The 
timescale for the education authority to plan the transition remains at a minimum 
of 6 months. This is far too short. It is much less than the current requirement to 
start planning at around age 14 years. The proposals amount to a significant 
reduction in the planning time available from the arrangements now in place. The 
whole transition planning process should be started at least 18 months before 
school leaving and longer where this is required. 
 
6. The need for phased implementation  
Given the substantial changes proposed to the rights of children, young people 
and their parents it would be appropriate to phase in any changes to the current 
system in a sensitive and non-confrontational way. We would argue that the new 
system should maintain disability rights currently enjoyed. It would be sensible to 
make clear that any existing Records of Needs will continue under the new CSP 
system for the pupil’s school career. Application of new criteria should be 
implemented as new pupils come into the system. This would address many 
concerns currently felt by parents of children with disabilities when looking at 
what the new Bill may mean for them.  
 
7. Poor fit between Westminster and Edinburgh legislation – young 
people with disabilities falling through the gap 
The SEN and Disability Act of 2001 is a Westminster Parliament measure which 
covers Scottish schools. Contact a Family Scotland welcomed this legislation and 
regarded it as important in taking forward the rights of young people.  It is 
obviously important to dovetail the new Bill with this extension of the Disability 
Discrimination Act.  The draft Bill fails to do this in relation to the exemption from 
the 2001 SEN and Disability Act of the provision of auxiliary aids and equipment.  
This exemption is predicated on the assumption that it is provided for in Scottish 
legislation. Young people in Scotland with single disabilities are likely to fall in the 
gap that is emerging between the two statutes. 
 
Neil Todd, Manager Contact a Family Scotland 
Dèan Ceanglaichean le Teaghlaichean, November 2003 
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Proposals for the legal recognition of the gender 
identity of transsexual people in Scotland 

 
8th January 2003 

 
Equality Network, 22 Forth St, Edinburgh, EH1 3LH 

www.equality-network.org 
en@equality-network.org 

 
The Scottish Executive and Parliament are obliged by the Scotland Act to keep 
Scots law in devolved areas compliant with the European Convention on Human 
Rights. Following the decisions of the European Court of Human Rights in Goodwin 
v. UK1 and I v. UK2, the law in Scotland must be changed to recognise the true 
gender identity of transsexual people. The most significant parts of the law involved 
are devolved. 
 
The Equality Network is a national network of groups and individuals in Scotland 
working for an end to discrimination against lesbian, gay, bisexual and transgender 
people. This document outlines the Equality Network’s proposals for change in this 
area, based on consultation and discussion involving transgender people in Scotland 
over the past two years3. 
 
On 13th December 2002, the Lord Chancellor’s Department of the UK Government 
announced a framework of proposals to take forward the amendment of the law in 
this area (http://www.lcd.gov.uk/constitution/transsex/statement.htm). This 
framework is largely consistent with the proposals in this document, but currently 
lacks detail and in some areas does not appear to provide the full protection, equality 
and rights that we believe that transsexual people deserve. The Government 
announcement also does not state what is the intended way forward for legislation 
covering devolved aspects in Scotland. 
 
Background 
 
Transsexual people are people who identify as the other sex to the sex which was 
assigned to them at birth on the basis of their physical characteristics. As the UK 
Government’s Report of the Interdepartmental Working Group on Transsexual 
People4 (the ‘Interdepartmental Report’) says (para. 1.1), transsexual people “have 
an overwhelming desire to live and function in the opposite biological sex.” 
 
Some transsexual people do not act on this need, but many, despite very 
discriminatory attitudes, laws and institutions, take a decision to live permanently as 
their true gender, ie as the other sex to their birth certificate sex. Some will undergo 
medical treatment, by hormones and possibly surgery, to bring their physical 
anatomy more into line with their true gender. Others, for health, financial or other 
                                                 
1 Application no. 28957/95. judgement issued 11th July 2002 
2 Application no. 25680/94, judgement issued 11th July 2002 
3 More details can be found on our website, at: www.equality-network.org/policy/ 
4 Home Office, April 2000, http://www.lcd.gov.uk/constitution/transsex/wgtrans.pdf 
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reasons, cannot or do not wish to undergo what is very major medical intervention. 
The recent SNAP report on transsexualism in Scotland notes that 40% of 
transsexual people in contact with medical practitioners were not receiving hormonal 
treatment and had not had surgery5. The SNAP report notes that about 300 
transsexual people are known to medical practitioners in Scotland. The true figure for 
the number of transsexual people in Scotland, including those who have had 
treatment abroad and those who have not sought medical treatment, is higher. 
 
The UK is one of only four of the 43 Council of Europe countries in which the gender 
identity of transsexual people has no legal recognition. Over the past 20 years, a 
series of cases has challenged this at the European Court of Human Rights. In Rees 
v. UK (1986) and Cossey v. UK (1990), the Court ruled that UK law did not breach 
transsexual people’s ECHR rights, but noted that scientific and societal 
understanding of transsexual people was developing rapidly in Europe, and that the 
UK should keep its law under review. In Sheffield & Horsham v. UK (1998), the Court 
again ruled, but by a minimal majority, that the ECHR was not breached, and noted 
again that the UK should review the law. 
 
In April 1999, the Home Office set up the Interdepartmental Working Group on 
Transsexual People, which reported in April 2000. The Interdepartmental Report sets 
out options for change. The working group was reconvened in June 2002. 
 
On 11th July 2002, the European Court of Human Rights issued its judgement in the 
cases of Goodwin v. UK and I v. UK. Christine Goodwin and I are transsexual 
women who claimed that their right to respect for their private life under article 8 of 
the ECHR is breached by UK law, because they have been discriminated against on 
grounds of their transsexual status in a number of ways, mainly relating to 
employment, social security and pensions, and that their right to marry under article 
12 is breached because they cannot marry as women. The Court ruled unanimously 
that both article 8 and article 12 are breached by UK law, overturning its previous 
decisions in the light of continuing progress in Europe. 
 
As a result, the UK must change the law. The majority of the law relating to gender 
identity discrimination is devolved, and since a clear ECHR breach has been 
established, the Scottish Executive must act in good time to make changes. On 13th 
December 2002, the Lord Chancellor’s Department made the announcement 
referred to above. 
 
The Equality Network transgender issues forum met in December 2000, May 2001, 
October 2002 and December 2002, to consider what changes are needed to the law, 
and reached a great deal of consensus. 
 
Gender re-registration 
 
The Interdepartmental Report identified (para. 1.19) three possible options: 
 

� retain the status quo; 

                                                 
5 Transsexualism and Gender Dysphoria in Scotland, Scottish Needs Assessment 
Programme, Public Health Institute of Scotland, March 2001, page xi 
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� issue birth certificates showing a transsexual person’s new name and sex; 
� grant full legal recognition of a transsexual person’s true gender. 

 
The Report also noted (para. 3.8) that there is no feasible half-way house between 
the second and third options above. It is clear that the third option, the full legal 
recognition of true gender, is the only one which is consistent with the European 
Court rulings in Goodwin and I v. UK. 
 
Recommendation 1: The Scottish Executive should introduce a Gender Re-
registration (Scotland) Bill, to allow transsexual people to re-register their legal 
sex in line with their true gender, for all legal purposes. 
 
Procedure for re-registration 
 
The Interdepartmental Report includes some discussion of the pre-conditions for re-
registration. Clearly the conditions should ensure that all transsexual people are able 
to re-register, while excluding dishonest or frivolous attempts to re-register. 
 
The criterion for re-registration should be a proven intention to live permanently as 
the opposite gender to that on the birth certificate. Noting the significant proportion of 
transsexual people who cannot undergo major hormonal or surgical intervention, it 
would be quite unfair in our view to require such intervention before allowing re-
registration. To do so would be to force transsexual people to undergo major, risky 
and in some cases life-threatening medical procedures in order to access their 
human rights. 
 
The Interdepartmental Report discusses whether sterility should be a pre-condition 
for re-registration. Clearly, to require sterility does require significant medical 
intervention. Enforced sterility would be hugely controversial if proposed for any 
other section of the population. The only justification given in the Interdepartmental 
Report for an enforced sterility rule is a claim that the general public would feel “great 
concern” if someone who was legally a woman or a man became the father or 
mother respectively of a child. We do not agree. There are already many families in 
which transsexual women are the fathers of their children, for example, without great 
public concern. For similar reasons, the embargo or destruction of any gametes 
stored under the provisions of the Human Fertilisation and Embryology Act 1990 
should not be a pre-requisite for re-registration. 
 
In order to prove the intention to live permanently in the true gender, we propose a 
two-step process. The first step would involve registration with the district registrar of 
the intention to transition gender. At this stage, as is currently the case, documents 
such as driving licence, passport and National Insurance card should be made 
available in the new gender. At this stage a person would remain legally their birth 
certificate sex. However, they would be protected from discrimination in employment 
by section 2A of the Sex Discrimination Act 1975. The minimum age for making this 
first step on one’s own account should be 16, although younger people should be 
able to do so with their parents’/carers’ support and agreement. 
 
The second stage would involve certification to the district registrar, a minimum of 
two years after the first step, that the person had lived continuously for two years in 
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the new gender. This would trigger gender re-registration. The question arises of 
who should provide the necessary certification. There is still a great deal of 
ignorance about and prejudice against transsexual people on the part of some 
general practitioners, and a person may move and so not be with the same GP for 
the whole two years. It would therefore be unsatisfactory to require a person’s GP to 
certify. In our view, certification should be by any person of good standing (similar to 
the rules for certifying passport applications) who can confirm that the applicant has 
lived in the re-registration gender for the previous two years. The applicant would 
also make a declaration that they intend to continue doing so on a permanent basis. 
 
As an alternative to the first step of the two-step process, it would be reasonable to 
allow a person who provides clear evidence that they have already been living, for at 
least two years, in the re-registration gender, to move straight to step two. This 
would be particularly important in the transitional period when new legislation is 
introduced – otherwise all transsexual people would need to wait another two years 
after the introduction of new legislation, before being able to re-register. 
 
Guidelines for the re-registration procedure should make clear that the applicant 
must have lived for two years in the re-registration gender before re-registration, but 
that this does not require conforming to any particular stereotyped view of ‘correct’ 
gender behaviour. For example a transsexual woman should not be required to 
dress in a skirt, or to have the kind of job thought ‘appropriate’ for a woman. Neither 
should sexual orientation be a factor: the same diversity of sexual orientations exists 
amongst transsexual people as amongst others. It should not be a requirement that 
the applicant has had a job during the two years, as this would exclude from re-
registration those transsexual people who are unable to work, for example through 
disability. 
 
Re-registration would be similar to the procedure for registering adoption: the 
register of births would be updated to show the new name and sex, with a closed 
record kept of the change. A new birth certificate would be issued. 
 
Recommendation 2: Gender re-registration should involve a two step process, 
starting with a declaration of the intention to live permanently as the opposite 
gender to the birth certificate sex. A further declaration two years later that the 
applicant has lived as such for two years and intends to continue to do so 
would trigger re-registration. A person who provides clear evidence that they 
have already been living for at least two years as the opposite sex to their birth 
certificate sex should be able to re-register immediately, at least in the 
transitional period after legislation is enacted. 
 
Recommendation 3: Re-registration should involve updating the name and sex 
recorded in the register of births and issuing a new birth certificate. A closed 
record of the change would be maintained by the Registrar. 
 
Recommendation 4: A significant proportion of transsexual people do not 
undergo hormonal or surgical intervention, and these interventions should not 
be a pre-condition of re-registration. Neither should sterility, nor the embargo 
or destruction of stored gametes. 
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Effects of gender re-registration 
 
The effect of gender re-registration would be that the re-registered person would be 
treated as their re-registered sex for all legal purposes. These would include, for 
example: 
 

� the capacity to marry in the re-registered gender; 
� to be recorded as the mother or father of an adopted child according to the re-

registered gender; 
� for a transsexual man, to be recognised as the father of a child born to a 

female partner by treatment at a registered fertility clinic; 
� state pension entitlement appropriate to the re-registered gender; 
� for the purposes of the criminal justice system, including by the police and 

prison service, and under gender-specific sex offences laws6. 
 
Some of these examples are regulated by devolved legislation, but pensions and 
fertility treatment are reserved. A Scottish Parliament Gender Re-registration 
(Scotland) Bill can certainly provide that re-registration is effective for all purposes 
regulated by devolved legislation. Westminster legislation may be required to 
regulate the effects of re-registration in reserved areas such as social security, 
pensions, insurance and fertility regulation. 
 
It might be felt that if surgery to adjust genital and other appearance is not a 
requirement of gender re-registration, then an exception is required to the legal effect 
of re-registration for purposes such as police, prison and hospital accommodation 
and treatment. We do not believe that an exception is required, but that guidance will 
be needed (as at present) on sensitive treatment for transsexual people. 
 
Medical, police and prison staff are professionals, and should be able to deal 
comfortably, including for purposes of medical treatment or close searches, with 
someone whose physical appearance does not conform to the norm for their legal 
sex. It is the case, after all, that non-transsexual people come in all sorts of physical 
shapes, sizes and characteristics. 
 
Sensitivity will be needed, as always, where people including a transsexual person 
are accommodated together. This does not require an exception to the legal effect of 
gender re-registration. Sensitivity is already required in such cases, and the legal re-
registration of gender makes no difference to the need for or the capability to 
exercise it. 
 
Recommendation 5: The effect of gender re-registration should be that a 
person is regarded as being of the re-registered sex for all legal purposes. A 
Bill in the Scottish Parliament can effect this for purposes regulated by 

                                                 
6 A clarification is required to the definition of rape, similar to that proposed for the 
recently announced Sexual Offences Bill in England and Wales, to ensure that the 
crime of rape covers rape involving surgically re-constructed genitalia. 
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devolved legislation. Westminster legislation may be required to extend the 
effect to reserved areas. 
 
Effect on existing marriage and family 
 
The Interdepartmental Report discusses the effect of gender re-registration on an 
existing marriage. Many transsexual people have been married in their original legal 
sex before they take the step of transitioning gender. In some cases, they and their 
spouse decide to end the marriage at some stage during the transition process. 
However, in other cases, the family would prefer to remain together. As the 
Interdepartmental Report notes, an unmarried couple face a number of legal 
disadvantages, especially with regard to financial provisions, compared to a married 
couple, and dissolution of marriage should not be forced on families who do not want 
it. 
 
If a marriage continued after gender re-registration of one spouse, it would become, 
legally, a same-sex marriage. The Interdepartmental Report suggests that this would 
be a problem, as it would be difficult to allow same-sex marriages in this 
circumstance, but none other. We disagree. It is perfectly possible for the law to 
continue to allow that a marriage is void if it is between two people who were of the 
same sex at the time it was entered into, while allowing a marriage between two 
people of opposite sex to continue if one re-registers gender. 
 
Gender re-registration should however be a ground for divorce. This could perhaps 
be covered by the existing “unreasonable behaviour” ground, but to avoid requiring 
what may be an amicable parting to rely on a “fault” ground for divorce, it would be 
sensible to allow, in the Gender Re-registration Bill, for divorce of an existing 
marriage at the request of either spouse at the time of gender re-registration. 
 
A person who re-registers gender would retain legal parenthood and parental 
responsibilities and rights, and the Gender Re-registration Bill should make clear that 
gender re-registration is not of itself a ground for removing parental responsibilities 
and rights under the Children (Scotland) Act 1995. 
 
Recommendation 6:  A marriage validly conducted between two people of 
opposite gender should continue regardless of the gender re-registration of 
one of the partners. However, a divorce should be available at the time of re-
registration at the request of either spouse. 
 
Recommendation 7: A person re-registering gender should retain legal status 
as a parent, and parental responsibilities and rights. Gender re-registration 
should not be a ground for removing parental responsibilities and rights. 
 
Right to privacy 
 
Gender re-registration does not change history – it does not alter the fact that the re-
registered person was of the other legal sex prior to re-registration. This fact will be 
of significance in certain circumstances. However, if a transsexual person were 
required to reveal the fact of their gender re-registration for purposes where the 
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information is not actually necessary, then one of the major reasons for introducing a 
re-registration system, the right to respect for private life, is undermined. 
 
There should therefore be a general and strong right to privacy concerning the re-
registration process. We recommend that this right be upheld in the Gender Re-
registration Bill itself, by specifying that a contract cannot require a person to reveal 
that they have re-registered gender, unless the information can be shown to be 
necessary in the circumstances. Where disclosure is necessary, there should be a 
duty of confidentiality on the person receiving the information. If a contract document 
does ask for previous names or gender without necessary reason, then the law 
should provide that failure to disclose information that would lead to disclosure of 
gender re-registration should not affect the validity of the contract. 
 
Examples of cases where it would be necessary to reveal the fact of gender re-
registration would include: 
 

� for some medical treatment purposes 
� for insurance purposes that reasonably require full medical history 
� for court proceedings relating to incidents prior to re-registration, but only 

where a person’s sex at that time is a key issue 
� to Disclosure Scotland (but not to a potential employer) for criminal record 

check purposes 
 
These exceptions should be tightly drawn. An insurer may ask for a person’s sex, for 
actuarial reasons, for a wide range of insurance purposes including for example car 
insurance. However, given the relatively small number of transsexual people there is 
no necessity for an insurer to ask for disclosure of gender re-registration for these 
insurance purposes. To do not only breaches the transsexual person’s privacy, but 
also potentially discloses their status to others, such as their employer. The 
insurance disclosure exception should be restricted to medical history disclosure 
where demonstrably necessary. 
 
A person should not be required to reveal that they have re-registered gender to a 
person they are marrying. Disclosure of other attributes, including for example 
sterility, or prior conviction for rape or murder, is not a requirement for a valid 
marriage. Consistent with this, the Gender Re-registration Bill should specify that 
permanent and incurable impotency should not be a ground for declaring voidable a 
marriage involving a person who has re-registered gender. 
 
Recommendation 8: The Gender Re-registration Bill should provide a general 
right to privacy for gender re-registration, unless the information can be 
shown to be necessary, for example where a full medical history is needed. 
 
Discrimination and other reserved issues 
 
To be fully effective, re-registration of gender needs to have legal effect in relation to 
reserved as well as devolved issues. Significant reserved issues relating to gender 
re-registration include social security, pension and insurance industry regulation, sex 
discrimination and fertility treatment regulation. 
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The Sex Discrimination Act 1975 already protects transsexual people from 
discrimination in employment on grounds of gender reassignment – defined as 
undergoing, intending to undergo, or having undergone medical gender 
reassignment intervention. This is an unsatisfactory definition, as it appears to 
exclude from protection those transsexual people who cannot undergo significant 
medical procedures. In parallel with the introduction of gender re-registration, the 
Sex Discrimination Act should be amended to extend this protection to those who 
have re-registered, or intend to re-register, gender. 
 
The protection should also be extended to the supply of goods and services, 
including to the provision of insurance cover, except where the insurance proposal 
reasonably requires full medical history disclosure, and the discrimination is founded 
on actuarial evidence related to the medical history. 
 
The Sex Discrimination Act contains exceptions allowing discrimination on grounds 
of sex in certain cases, for example where an employee’s sex is a genuine 
occupational qualification, or for single sex sports events. In these cases, a person 
who had re-registered gender would be treated as being of their re-registered sex. 
For employment, the genuine occupational qualification exemption should apply to 
people who intend to or who have re-registered gender. For sport, discussion with 
sporting bodies is required concerning professional participation in sport, but the 
current commonplace discrimination against transsexual people in membership of 
amateur sports clubs or at sporting events should not continue. 
 
As noted above, a transsexual man who has re-registered his gender, and whose 
wife is treated at a recognised fertility clinic (or, if he has an unmarried partner, 
where they are treated together), should legally be the father of any resulting child, 
under the Human Fertilisation and Embryology Act 1990. It should continue to be 
possible for a person to store gametes under the provisions of the 1990 Act, for use 
after gender reassignment treatment or gender re-registration – this is considered to 
be a basic right for people who undergo other medical treatment which affects their 
fertility. 
 
Recommendation 9: The Sex Discrimination Act should be amended by 
Westminster to extend the protection on grounds of gender re-assignment to 
include those who have re-registered, or intend to re-register, gender, and to 
cover discrimination in the supply of goods and services, including 
discrimination at amateur level in sport. 
 
Cross border and international issues 
 
A Gender Re-registration (Scotland) Bill could only benefit those people resident in 
Scotland and whose birth was registered in Scotland. Westminster legislation is 
needed to allow re-registration in England and Wales. Gender re-registration 
legislation should make re-registration in either jurisdiction effective in the other. 
 
Scottish legislation should also ensure that transsexual people from countries 
outwith the UK are recognised as their true gender for legal purposes in Scotland.  
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Gender Recognition Bill 
 
Submission to the Equal Opportunities Committee 
7th December 2003 
 
Equality Network, 22 Forth Street, Edinburgh, EH1 3LH 
Tel: 07020 933 952 
en@equality-network.org  www.equality-network.org
 
 
The Equality Network is a network of lesbian, gay, bisexual and 
transgender (LGBT) organisations and individuals in Scotland 
working for LGBT equality. We welcome the opportunity to 
comment to the Committee on the UK Gender Recognition Bill. 
 
The Equality Network Transgender Issues Forum is an open 
Forum concerned with transgender equality issues in Scotland. It 
met between December 2000 and December 2002 to develop 
proposals to change the law in Scotland to recognise the gender 
identity of transsexual people. Those proposals were published on 
January 8th 2003, and may be found as Committee paper 
EO.S2.03.10.03, and also here: 
www.equality-network.org/policy/resources/gender/finaldraft2.pdf
 
The Transgender Issues Forum has continued to meet during the 
period of development of the draft UK Gender Recognition Bill, 
including three useful meetings with civil servants from the 
Executive and UK Government. The Forum met on November 29th 
to discuss the actual bill published on November 28th. The bill 
addresses many of the issues identified in the Forum’s original 
proposals, but there remain some matters that the bill does not 
deal with, or deals with in a less than fully satisfactory way, and 
this paper highlights those. 
 
In general however the Equality Network very much welcomes 
this bill, which corrects a long-standing injustice. In order to 
keep this submission relatively short, we have not 
commented on the majority of the provisions in the bill, with 
which we agree. 
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The Sewel motion route 
 
Legislation across the UK on this issue is urgent, given that 
change is required by the rulings of the European Court of Human 
Rights in the cases of Goodwin v. UK and I v. UK. In that context, 
the Equality Network accepts that UK legislation, with a Sewel 
motion in the Scottish Parliament, is likely to be the quickest 
way to change the law in this area. 
 
However, it is important that the Scottish Parliament has the 
opportunity to consider carefully the devolved provisions in the bill 
before deciding on the Sewel motion. There were no Scottish 
provisions in the draft bill published in July, and the final bill also 
differs from the draft bill in a number of other important ways. 
 
The bill was published on November 28th, and the Committee is 
taking oral evidence on December 9th, and written evidence in 
advance of that date. That is a very short timeframe. As the length 
of this submission and other submissions made to the Committee 
suggests, there are some complex issues involved, a significant 
number of which concern devolved matters. 
 
We are concerned at the short time available to interested 
parties, to the Committee, and to the whole Parliament, to 
consider the issues raised by the bill before the debate on the 
Sewel motion. We are also concerned that the Committee and 
the Parliament will not have the opportunity after that debate 
to consider solutions that might be proposed to any 
difficulties identified. 
 
 
Arrangements for application for gender recognition 
 
The European Court of Human Rights has determined that gender 
recognition for transsexual people is a right protected by the 
ECHR. The Gender Recognition Bill achieves a good balance 
between the need to ensure that gender recognition is available to 
all transsexual people, and the need to reassure those who might 
be concerned that non-transsexual people might make fraudulent 
or frivolous applications for gender recognition. The requirements 
for a diagnosis of gender dysphoria, living in the acquired gender 
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for two years, and a declaration that one intends to do so 
permanently, are reasonable. 
 
We also welcome the fact that the bill does not require a person to 
have undergone surgery or hormone treatment as a condition of 
gender recognition, because, for medical or other reasons, not all 
transsexual people undergo such treatment. 
 
It is very important that the Gender Recognition Panel 
includes members legally qualified in Scotland. Much of Scots 
law is of course very different to that south of the border, and 
gender recognition applications from people resident in 
Scotland must be dealt with by Panel members qualified in 
Scots law. For example, ‘deed polls’ are not used for change of 
name in Scotland, and we know of cases where English 
institutions, such as universities, have refused to acknowledge the 
new name of a post-transition transsexual person resident in 
Scotland, because the person has not supplied evidence of a deed 
poll. The Gender Recognition Panel will need to be fully aware of 
such cross-border differences to consider applications properly. 
 
It is very important that there is further consultation, both 
north and south of the border, on the operation of the Panel, 
including any requirements to be introduced by the Secretary 
of State under clause 3(6)(b) of the bill. 
 
We are concerned that barriers to access to gender recognition 
may remain for some transsexual people, and these concerns are 
set out below. 
 
Access to medical support 
 
There is still considerable prejudice against transsexual people, 
including within some parts of the health service, and this can 
make it difficult for some transsexual people to access the health 
services they need, and may therefore make it difficult for them to 
obtain the medical certification they need for gender recognition. In 
many areas of Scotland there is little choice of GP, and some GPs 
have ‘moral’ objections even to acknowledging the existence of 
gender dysphoria. The issue of discrimination against 
transsexual people needs to be addressed within the NHS, but 
extending anti-discrimination legislation to cover the 
provision of services (see later) would also help. 
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Fee for application for gender recognition 
 
A key factor with the potential to limit access to gender recognition 
is the fee level. The UK Government has suggested that the fee for 
making an application to the Gender Recognition Panel should be 
set high enough to provide ‘full cost recovery’ of the costs of 
setting up and running the gender recognition system. Given the 
relatively small number of transsexual people, it has been 
estimated that this could set the fee at between £500 and £1000. 
That would be quite wrong – no-one should have to pay such a 
sum for access to their human rights. That level of fee would be a 
major barrier for transsexual people who are disabled, retired or 
unemployed. 
 
We note that, under clause 7(2) of the bill, the application fee is to 
be set by the Secretary of State, and this is the only decision of the 
Secretary of State under the bill that is not subject to a statutory 
requirement to consult with the Scottish Ministers. In our view 
such a requirement to consult should be added to clause 7(2). 
 
The UK Government should clarify the proposed level of 
application fee as soon as possible, and should ensure that it 
is affordable for all transsexual people. 
 
The minimum age for application 
 
Clause 1 of the bill sets the minimum age for application for gender 
recognition at 18. That may be appropriate for England and Wales, 
but in our view is inappropriate for Scotland, where the age of legal 
capacity is 16. Of course, one cannot apply for gender recognition 
until one has lived in the acquired gender for at least two years, but 
we know of cases where a person in Scotland has begun to do 
that, with their parents’ support, before the age of 16. Furthermore, 
gender dysphoria is now being diagnosed at earlier ages, and it is 
often in the interests of a transsexual person’s well-being to 
transition earlier rather than later. 
 
The date of starting to live in the acquired gender is, legally, a 
matter of fact, rather than an issue of legal capacity. Legal capacity 
becomes an issue at the point of choosing to apply for recognition. 
Therefore, in Scotland, the minimum age for application for 
gender recognition should be set at the age of legal capacity, 
which is 16. 
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Interim arrangements on introduction of the legislation 
 
Clause 26 of the bill allows for special arrangements for those who 
transitioned (i.e. started living in their acquired gender) more than 
six years ago. This recognises the fact that, for some such people, 
medical records of gender dysphoria diagnosis may be difficult to 
obtain. Instead, people in that situation may submit an application 
for gender recognition based on evidence of having had surgical 
treatment. 
 
However, this special arrangement is only available for six months 
after the commencement of the legislation. In our view, that time is 
too short. Many transsexual people who transitioned years ago are 
not in touch with organisations such as the various Scottish 
transgender groups, Press for Change, etc. – they are just getting 
on with their lives in their true, acquired gender. They may not hear 
about the details of the special arrangements within the first six 
months, and in that case, they will have missed the boat. In our 
view, the time limit in clause 26 should be extended 
significantly, for example to two years. 
 
 
Relationship between gender recognition and 
marriage 
 
There is a fairly complex relationship, under the provisions of the 
bill, between gender recognition and marriage. As required by the 
European Court rulings, the bill allows a person who has obtained 
gender recognition to marry in their acquired gender, and we 
welcome that. More problematic is the situation of a person who is 
already married when they apply for gender recognition. 
 
Many transsexual people marry in their birth certificate gender 
before reaching the point of recognising their transsexual gender 
identity. When they do start to live in their true, acquired gender, 
they and their spouse may decide to end their marriage. However, 
some married couples in this situation choose to stay together – for 
them what matters is the relationship of love between two 
individuals, and the fact that one has realised that he or she is 
transsexual, and has transitioned to living in their true gender, 
does not prevent that relationship continuing. 
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However, the bill requires that a person who is married, and who 
meets the requirements for gender recognition, can only be issued 
with an interim gender recognition certificate, which has no effect 
on their legal gender. Full recognition is only granted when their 
marriage is dissolved, at which point the interim certificate is 
converted to a full gender recognition certificate. The UK 
Government justifies this on the grounds that to grant full gender 
recognition to a married person would create a same-sex 
marriage. 
 
The bill will therefore introduce the only circumstance in which the 
Government intervenes in a successful loving marriage and forces 
two people who wish to remain married to each other to dissolve 
their marriage, with the resulting loss of legal protections for the 
family. A married transsexual person in that situation will be forced 
to choose between their fundamental human right of recognition in 
their true gender, and their marriage. 
 
In our view, there would be no incompatibility between retaining 
the current rule that a marriage conducted between two people of 
the same sex is invalid, while allowing that two people whose 
marriage was initially valid could continue to be married if one of 
them changes legal gender. The bill should be amended to 
allow full gender recognition without the requirement to first 
dissolve an existing marriage. 
 
Marriages between two transsexual people 
 
As noted above, the UK Government’s stated justification for 
forcing a transsexual person to dissolve a pre-existing marriage 
before obtaining gender recognition is to prevent the creation of a 
same-sex marriage. There are a number of marriages, in Scotland 
and in the rest of the UK, in which two transsexual people are 
married to each other. Even if the Government is determined to 
introduce the policy of requiring a marriage to be dissolved before 
gender recognition, there should be an exception for a marriage 
between two transsexual people, if both successfully apply for 
gender recognition. 
 
There is no reason why such a couple should not be granted full 
gender recognition simultaneously without dissolving their 
marriage. The marriage would remain a mixed-sex marriage. In our 
view, if the bill is not amended as suggested above, to remove 
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altogether the requirement to dissolve an existing marriage before 
gender recognition, then an exception should be inserted into 
the bill to allow the continuation of an existing marriage 
between two transsexual people, by granting them full gender 
recognition simultaneously. 
 
Relationship to civil partnership 
 
It has been suggested by the UK Government that the requirement 
to end a marriage before full gender recognition is granted is not a 
great burden, because, assuming that civil partnership for same-
sex couples is introduced, the previously married couple could, 
after full gender recognition of one partner, enter a civil 
partnership. Similarly, a married couple who are both transsexual 
could, having dissolved their marriage to obtain their full gender 
recognition, then remarry. 
 
This is not a satisfactory solution. Firstly there is no guarantee that 
civil partnership will be introduced in the near future, or that it will 
be legally similar in nature to marriage. Secondly, some benefits 
associated with marriage (and perhaps in future with civil 
partnership) depend on the date of the marriage. For example, 
some pension schemes provide survivor’s benefits only if the 
marriage predated the pensioner’s retirement. Furthermore, 
financial provision on divorce applies only to matrimonial property, 
that is, property acquired during (or in anticipation of) the marriage. 
 
Forcing a couple to dissolve their marriage and then restart it as a 
civil partnership or as another marriage may therefore result in 
very significant loss of benefits and protections. 
 
Arrangements for dissolution of marriage 
 
In some cases, at some point during the transition process for a 
married transsexual person, they and their spouse may decide not 
to continue with the marriage. Part 2 of schedule 2 to the bill allows 
a married couple, one of whom has obtained interim gender 
recognition, to dissolve their marriage in a relatively straightforward 
way, by introducing a new ground (interim gender recognition of 
one spouse) for divorce in Scotland. We welcome this as an 
appropriate mechanism to enable a marriage to be ended where 
one or both spouses wish this. To allow such a divorce to 
proceed as smoothly as possible, it is important that the 
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Scottish Executive introduce the necessary secondary 
legislation to allow the current simplified divorce procedure to 
be used, where there are no children under 16 and no 
application for financial provision. 
 
An anomalous time limit has been introduced into the bill, which 
was absent from the draft bill. Under this limit, an interim gender 
recognition certificate in effect lapses after six months. If 
proceedings are not started to dissolve a marriage within six 
months of the granting of the interim gender recognition certificate, 
then the interim certificate can no longer be converted to a full 
certificate on the ending of the marriage, and the applicant must 
start the application process over again, and presumably pay a full 
fee again. 
 
There are at least two anomalies associated with this time limit. 
Firstly, the six month limit does not apply to proceedings for 
divorce in Scotland on grounds of interim gender recognition, 
under schedule 2, part 2, whereas it does apply to proceedings for 
annulment in England and Wales on the same ground, under 
schedule 2, part 1. 
 
Secondly, where proceedings for annulment or divorce have been 
started within the six month time limit, the interim gender 
recognition will be converted to full gender recognition when the 
decree of annulment or divorce is granted, even though that may 
happen after the six month period expires. However, if the non-
transsexual spouse were to die between the application for 
annulment or divorce and the granting of the decree, and after the 
end of the six month limit, the interim gender recognition cannot be 
converted to full recognition, because of the provisions of clause 
5(2)(b) of the bill. 
 
In our view, there is no reason why an interim gender recognition 
certificate should lapse at all. The conditions for granting interim 
recognition are identical to those for granting full recognition, and 
full recognition lasts a lifetime. There was no six month time limit 
on interim recognition in the draft bill, and no call for this to be 
added to the bill in the report by the Westminster Joint Committee 
on Human Rights, which scrutinised the draft bill. The six month 
limit on interim gender recognition should be removed from 
the bill. 
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Privacy 
 
We welcome the general arrangements in clause 21 of the bill to 
help ensure privacy for transsexual people. In meetings of the 
Equality Network Transgender Issues Forum, the two situations 
most often cited where privacy of transsexual identity has been 
breached, have involved the NHS and the court and tribunal 
system. 
 
Privacy breaches by NHS staff are a serious problem – a reported 
example is the insistence by some GPs on addressing letters to 
transsexual women patients as “Mr.”, long after their full transition 
to living in the acquired gender. The provisions of the bill may help, 
but we think the solution here lies in introducing suitable 
training, guidance and standards within the NHS. 
 
The court system is a common culprit in the outing of transsexual 
people. Clearly there will be cases (for example where a criminal 
charge relates to the period before transition) where the court will 
need to know of a person’s transsexual identity. However, in the 
large majority of cases where a transsexual person is a victim, 
witness or an accused in a criminal case, or a party to a civil case, 
their transsexual identity is completely irrelevant. Much more 
needs to be done to protect transsexual people from being harmed 
by inappropriate public disclosure in court or tribunal proceedings. 
This is especially important given that some sections of the press 
seem at present to regard any such disclosure as being of huge 
public interest. People’s lives have been greatly damaged by such 
disclosure and reporting. 
 
Clause 21(4)(e) of the bill allows disclosure of transsexual identity 
for any purposes of court or tribunal proceedings. We are very 
concerned about this. Procedures need to be put in place to 
prevent inappropriate public disclosure. For example, if divorce 
proceedings under schedule 2, part 2 of the bill, to end a marriage 
on grounds of interim gender recognition, are public, then that will 
out any transsexual person applying for gender recognition who is 
ending their marriage. Such proceedings should be held in private. 
 
Transsexual people will continue to be deprived of their right 
to privacy under article 8 of the ECHR until the Executive and 
UK Government ensure that court and tribunal rules are in 
place to prevent inappropriate public disclosure. 
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Sexual offences 
 
A key Scotland-specific devolved provision in the bill is clause 19, 
which seeks to ensure that sexual offences law applies 
appropriately to transsexual people, whether as victim or as the 
accused. 
 
Some important parts of Scots sexual offences law, such as the 
law of rape, are gender specific, and also depend on the 
involvement of particular parts of the body. Rape, in Scotland, is an 
offence committed by a man against a woman, involving 
penetration of the vagina with the penis, without consent. 
 
There are two problems with the application of this law to 
transsexual people. Firstly, it is uncertain whether the courts would 
accept that a rape involving a surgically constructed vagina or 
penis can constitute the crime of rape. Secondly, the victim or the 
accused may be legally of the ‘wrong’ gender for the crime of rape 
to apply. These two problems mean that the following cases might 
not be recognised as rape by the law: 
 
1. The first problem could mean that if a post-operative 

transsexual woman who had obtained gender recognition was 
raped, the courts might throw out a charge of rape on the 
grounds that rape law does not apply in the case of surgically 
constructed genitalia. Similarly, a post-operative transsexual 
man who had obtained gender recognition might be acquitted of 
rape on the same grounds. 

 
2. Both problems apply to a post-operative transsexual woman 

who is raped before she has obtained gender recognition: the 
court might decide that her surgically constructed genitalia does 
not count for the purposes of rape, but in any case she is still, at 
that time, legally a man, so the law of rape does not apply for 
that reason also. 

 
3. The second problem above would mean that a transsexual man 

who could physically be raped (i.e. who had not had complete 
genital reassignment surgery), would be recognised by the law 
as a victim of rape the day before his gender recognition, when 
he was still legally a woman, but not the day afterwards, when 
he is legally a man. 
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All of this is highly unsatisfactory, especially given that there is 
evidence that transsexual people are at increased risk of sexual 
assault. 
 
English law already deals completely with these problems, by 
defining rape as including penetration of the vagina with the penis, 
without specifying the gender of the victim or perpetrator (section 
1(1), Sexual Offences Act 2003). Furthermore, the English law 
explicitly extends to surgically-constructed genitalia (section 79(3), 
Sexual Offences Act 2003). 
 
Clause 19 of the current bill is an attempt to deal with some of 
these issues in Scotland. It allows a person’s gender recognition to 
be ignored for the purposes of sexual offences law, if that is 
necessary to allow the offence to apply. Clause 19 means that 
case 3 above would be recognised by the law as rape. But case 1 
above might not, as clause 19 does not address the issue of 
surgically constructed genitalia. Neither is case 2 above covered 
by clause 19, both because surgically constructed genitalia are not 
included, and because clause 19 does not allow a pre gender 
recognition transsexual woman, who is still legally a man, to be 
recognised as a victim of rape. 
 
In short, clause 19 of the bill goes only a small way to ensuring that 
rape and other gender-specific sexual offences apply in cases 
involving transsexual people. Clause 19 should be extended to 
ensure that gender-specific sexual offences apply fully to 
transsexual people (either as victim or accused), by extending 
the flexibility in the treatment of a person’s gender to pre-
recognition transsexual people, and by ensuring that the law 
covers offences involving surgically-constructed genitalia. 
The provisions of the Sexual Offences Act 2003 for England 
and Wales demonstrate that this can be done. 
 
 
Discrimination (reserved legislation) 
 
Clause 14 and schedule 6 to the bill make relatively minor but 
welcome changes to the protections given by section 2A of the Sex 
Discrimination Act 1975, which makes discrimination against 
transsexual people in employment and vocational training unlawful. 
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However, discrimination against transsexual people will continue to 
be lawful in the provision of goods and services, even though the 
Sex Discrimination Act bans such discrimination on grounds of 
sex. The UK Government should take the opportunity in the 
current bill to further amend the Sex Discrimination Act, to 
extend the protection given to transsexual people to cover 
discrimination in the provision of goods and services. 
 
There is a further omission from schedule 6 to the bill. The 
protection given transsexual people by section 2A of the Sex 
Discrimination Act applies to all those who intend to undergo, are 
undergoing, or have undergone gender reassignment, that is, a 
process under medical supervision to change physiological or 
other characteristics of sex. This is a different requirement to that 
for gender recognition under the bill, which is a diagnosis of gender 
dysphoria and two years living in the acquired gender. As a result, 
there may be some transsexual people who obtain gender 
recognition but who are not covered by the protection of the Sex 
Discrimination Act. 
 
The bill should slightly extend section 2A of the Sex 
Discrimination Act to remove the mismatch between the 
definition of gender reassignment in that Act, and the 
conditions for gender recognition in the bill. 
 
Pensions (reserved legislation) 
 
Although we strongly support the general principle that gender 
recognition should apply for all legal purposes, we are concerned 
about the hardship that will be incurred, in the first few years of the 
bill’s operation, by transsexual men aged 60 to 64 who are 
receiving a pension. Under the provisions of schedule 5 to the bill, 
any such person who obtains gender recognition will cease to 
receive their pension, until they reach 65, the normal pension age 
for men. This will cause considerable hardship. It should be borne 
in mind that some transsexual men of this age are receiving their 
pension because they were forced against their choice to retire, 
having reached 60, the retirement age for women. 
 
In our view, the bill should make transitional arrangements to 
allow that transsexual men who are aged 60 to 64, and who 
are already receiving a pension at the commencement of the 
legislation, can continue to do so after full gender recognition. 
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STATEMENT TO SCOTTISH PARLIAMENT FROM A GROUP 

OF YOUNG TRANSSEXUAL PEOPLE IN SCOTLAND 
 

EQUAL OPPPORTUNITIES COMMITTEE 
CONSIDERATION OF GENDER RECOGNITION BILL 
 
This statement is written entirely by two young transsexual men (James aged 

23 and L aged 18) as a result of various discussions on the topic of the Gender 
Recognition Bill with the following other young trans people in Scotland: 6 young 
trans men (ages 18, 22, 23, 23, 24, 25) and 3 young trans women (ages 18, 19, 26). 
  
Overview of the Gender Recognition Bill 
 

We welcome the Westminster Gender Recognition Bill and consider that 
overall it is a very good bill which will greatly improve the human rights situation for 
transsexual people in Britain. We wish to see it become the law for the whole of the 
United Kingdom as soon as possible. 
  
Sewel motion 
 

We fully support the Westminster Gender Recognition Bill legislating for 
Scotland too and request the Scottish Parliament to pass a Sewel motion permitting 
this. 
  
Clause 1 (Applications) 
& Schedule 1 (Gender Recognition Panels) 
 

Our only dissatisfaction with Clause 1 is that subsection (1) states that 
applicants for gender recognition must be aged at least 18. Our preference would be a 
minimum age of 16 for Scottish applicants for gender recognition. In Scotland, a 
person gains the legal right to marry without parental permission at the age of 16 so 
young transsexual people who have transitioned should not be denied their normal 
marriage rights for those two years between 16 and 18. It is entirely feasible that a 
young transsexual person could have fulfilled their two years living in their acquired 
gender by the time of their sixteenth birthday. 

 
We are satisfied with the provisions of Schedule 1. 

  
Clause 2 (Determination of applications) 
 

We are satisfied with the provisions of Clause 2. 
  
Clause 3 (Evidence) 
 

We are satisfied with the provisions of Clause 3. 
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Clause 4 (Successful applications) 
& Schedule 2 Part 2 (Interim Certificates: Marriage - Scotland) 
 

We are unhappy that the Bill forces married transsexual people to end their 
marriages before they can get their gender fully legally recognised. Transsexual 
people should not be forced to choose between their human rights and the protections 
marriage provides their family. The Westminster Joint Committee on Human Rights 
examined this issue during the pre-legislative scrutiny of the Draft Gender 
Recognition Bill and in its report reached the conclusion that the Government should 
reconsider the requirement to end existing marriages. [see paragraphs 81 to 91 of 
JCHR Nineteenth Report of Session 2002-03 HL Paper 188-I HC 1276-I] We are 
extremely dismayed that the JCHR recommendations regarding this issue have been 
ignored in the final bill. 

 
Despite our strong opposition to the requirement to end marriages, we are 

generally satisfied with the provisions of Schedule 2 Part 2. We consider that its 
provision for a new ground for divorce is far more appropriate than a decree of nullity 
would be. Also we appreciate the fact that the new ground for divorce does not place 
any fault upon either party and does not imply that the relationship between the 
couple has necessarily broken down. 
  
Clause 5 (Subsequent issue of full certificates) 
 

In addition to our overarching opposition to the requirement to end marriages 
in order to access fundamental human rights as outlined above, Clause 5 throws up an 
even worse related problem. The final bill has introduced a heartless new limitation in 
the length of time permitted between gaining an interim gender recognition certificate 
and a marriage being ended. This time limit of six months was not in the draft bill and 
therefore not even the JCHR, let alone transsexual people, have had any opportunity 
to scrutinize it before. There are married transsexual people who need to use the 
special application process available only within the first six months of 
commencement [see Clause 26] because they completed their transition so long ago 
that they can no longer gather all the medical reports needed for the ordinary 
application process. The time limit for ending the marriage therefore is likely to force 
such transsexual people to end their marriage before any civil partnership registration 
scheme would even be up and running thus leaving their families facing severe 
financial penalties and lack of security. If they failed to manage to end their marriage 
in time, they would be left in the situation of needing to reapply to the Gender 
Recognition Panel from scratch again but no longer having access to the special 
application process of Clause 26. 

 
Clause 5 of the bill also fails to take into account that there are currently legal 

marriages where one party is a trans man and the other a trans woman. They ought to 
be able to get their acquired genders recognised at the same time so that their 
marriages can continue with only the designation of wife and husband switched over 
between them. At no point would such a marriage cease to be an opposite gender 
marriage. As the Bill currently stands, they are needlessly forced to get divorced, only 
to immediately remarry again and this would likely result in them suffering 
financially. 
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Clause 6 (Errors in certificates) 
 

We are satisfied with the provisions of Clause 6. 
 
Clause 7 (Applications: supplementary) 
 

We are extremely concerned that as Clause 7 stands, Scotland appears to have 
no input into the determination of the fee to apply for gender recognition. If the 
Secretary of State attempts to use the fee for full cost recovery, the cost to apply for 
gender recognition could turn out to be several hundred pounds. This would make a 
transsexual person’s ability to access their human rights dependent upon their wealth - 
a dreadful situation in direct opposition to the Scottish Parliament’s founding 
principles. 

 
Many transsexual people are in very low paid employment and have very little 

money available. There are young transsexual people in Scotland who end up 
homeless due to their parents rejecting them for being transsexual. There are young 
transsexual people in Scotland who have to abandon their education as a direct result 
of suffering harassment and discrimination in schools and colleges. Therefore, to 
provide equality in access to their human rights, any fee must be realistically within 
the financial reach of a person living on the minimum wage for age 18. We implore 
the Scottish Parliament to get a formal commitment from the Secretary of State that 
the cost of applying for gender recognition will be no more than the current cost of 
applying for a passport and that the fee will be waived completely for applicants who 
are receiving benefits such as income support. 
  
Clause 8 (Appeals) 
 

We are satisfied with the provisions of Clause 8. 
  
Clause 9 (General) 
 

We are satisfied with the provisions of Clause 9. We are especially pleased 
that Clause 9 implements the JCHR’s recommendation to make it clear that where 
under any legislation it is necessary to decide the sex of a person who has an acquired 
gender, the question must be answered in accordance with the person’s acquired 
gender (subject to provision made by the Gender Recognition Bill or any other 
enactment or any subordinate legislation). 
  
Clause 10 (Registration) 
& Schedule 3 Part 2 (Registration - Scotland) 
 

We are satisfied with the provisions of Clause 10. We are especially satisfied 
with the provisions of Schedule 3 Part 2 as it establishes a high level of privacy 
concerning birth certificates. 
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Clause 11 (Marriage) 
& Schedule 4 Part 2 (Effect on Marriage - Scotland) 
 

We are satisfied with the provisions of Clause 11 and Schedule 4 Part 2. 
  
Clause 12 (Parenthood) 
 

We are satisfied with the provisions of Clause 12. 
  
Clause 13 (Social security benefits and pensions) 
& Schedule 5 Parts 1-3 (Benefits and Pensions) 
 

Our only concern here is that Schedule 5, Part 2, Section 7(2), of the final bill 
means that a transsexual man aged between 60 and 65 will suffer financial hardship 
through his pension payments stopping as a result of the provision that from the day 
after a full Gender Recognition Certificate is issued, people will only get a pension if 
they are entitled to it under the pension rules affecting their newly recognised gender. 
The money involved is trivial for the state, but hugely important for welfare of the 
transsexual men affected. Therefore, we argue that for those applying in the first six 
months of the bill, under the special provisions of Clause 26, there should be no loss 
of any existing pension. 
  
Clause 14 (Discrimination) 
& Schedule 6 Part 1 (Sex Discrimination - Great Britain) 
 

While we welcome the slight improvement of the already existing 
employment protections regarding gender reassignment, we are very dissatisfied by 
the continuing lack of protection for transsexual people against discrimination in the 
areas of education and the provision of goods and services. Many young transsexual 
people experience considerable discrimination while at school and transsexual people 
of all ages frequently suffer discrimination from shops, pubs, leisure facilities and 
other providers of goods and services. 
  
Clause 15 (Succession etc.) 
 

We are satisfied with the provisions of Clause 15. 
  
Clause 16 (Peerages etc.) 
 

We are satisfied with the provisions of Clause 16. 
  
Clause 17 (Trustees and personal representatives) 
 

We are satisfied with the provisions of Clause 17. 
  
Clause 18 (Orders where expectations defeated) 
 

We are satisfied with the provisions of Clause 18. 
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Clause 19 (Scottish gender-specific offences) 
 

We welcome the provisions of Clause 19 but we remain concerned about 
whether Scots law would definitely recognise a post-operative trans woman as a 
victim of rape. We seek formal confirmation that a surgically constructed vagina 
would be legally regarded in Scots law as equivalent to a vagina present from birth. 
  
Clause 20 (Foreign gender change and marriage) 
 

We are satisfied with the provisions of Clause 20. 
  
Clause 21 (Prohibition on disclosure of information) 
 

We welcome that Clause 21 establishes that it is an offence to disclose 
information about a person’s application for gender recognition or the gender history 
of a successful applicant. However, we have concerns that the exemption allowing 
disclosure for court and tribunal proceedings would be at risk of malicious misuse and 
argue that disclosure for proceedings before a court or tribunal should only be 
permitted where the judge or tribunal chairman has previously directed that such 
disclosure is reasonable and relevant. Similarly, disclosure for the purpose of 
initiating legal proceedings should also require the prior ruling of a judge that 
disclosure is in that particular case reasonable and relevant. 
  
Clause 22 (Power to modify statutory provisions) 
 

We are satisfied with the provisions of Clause 22. 
  
Clause 23 (Orders and regulations) 
 

We are satisfied with the provisions of Clause 23. 
  
Clause 24 (Interpretation) 
 

We are satisfied with the provisions of Clause 24. 
  
Clause 25 (Commencement) 
 

We are satisfied with the provisions of Clause 25. 
  
Clause 26 (Applications within six months of commencement) 
 

We are satisfied with the provisions of Clause 26. 
  
Clause 27 (Extent) 
 

We are satisfied with the provisions of Clause 27. 
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Written Submission of Evidence for the Gender Recognition 
Bill on behalf of LGBT Youth Scotland’s Transgender Youth 

 
 
Background Information 
 
This submission has been produced by George Burrows to represent 
transgender young people aged 13 to 25 years who have made use of 
services offered by LGBT Youth Scotland.  These may, but will not 
necessarily include, those who have accessed services specifically aimed at 
transgender young people. 
 
The transgender people of LGBT Youth Scotland generally welcome the 
proposals set out in the Gender Recognition Bill. 
 
 
Comments on Applications for Gender Recognition Certificate 
 
Clause 1 
 
The appropriate age at which a person could apply for a Gender Recognition 
Certificate (GRC) should be set at 16 and not 18 years.  It is perfectly 
feasible that someone could begin living in the relevant gender by the age of 
14 years.  Sixteen is the age at which people may leave compulsory 
education, seek full time employment and may well lead a life with a high 
degree of independence.  In Scotland, and in England with parental consent, 
16 is the age at which a person may enter marriage.  The opportunity should 
be given for issue of a GRC to coincide with these events. 
 
Clarification is sought regarding the nature of the “special circumstances” 
referred to in Schedule 2 paragraph 8 section 2. 
 
It is pleasing that no specific physical intervention is stated as a requirement 
for issue of a GRC.  This will serve to maintain a valuable element of 
diversity in Scotland. 
 
The remainder of the clause is accepted. 
 
Clause 2 
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Clarity is needed to confirm whether physical treatment (i.e. hormonal or 
surgical interventions) would be acceptable if being used in evidence for an 
application where such treatment has occurred abroad in what might be 
considered not to be an approved country or territory. 
 
The clause is otherwise accepted, including the 2 year wait from starting to 
live in the appropriate gender until an application can be made. 
 
Clause 3 
 
Paragraph 6 (b) and (c) permit the Secretary of State and the Panel to gain 
additional evidence as they see fit.  It is not clear what guidance or 
restrictions, if any, would be applied to this situation. 
 
Clause 4 
 
Currently marriage should only end in divorce if it “has broken down 
irretrievably”.  It is foreseeable that some relationships recognised through 
marriage will not break down irretrievably when one or both spouses seek to 
or actually gain a GRC.  It is not accepted that such a marriage necessarily 
lead to divorce on these grounds, as this will arouse instability in the lives of 
the people concerned, further to that which is often experienced during 
transition.  It would also put some in an impossible situation of choosing 
between the legal status of their primary relationship and gaining, often long 
awaited, recognition of their gender by way of a GRC.  For others it would 
mean having to divorce, only to remarry shortly after both had been granted 
a GRC.  This has repercussions on these people’s lives through the divorce 
process itself, as well as practical differences wherever length of marital 
relationship is taken into account, not to mention additional expense to a 
people who, on average, will earn less than non-transgender people of an 
otherwise comparable background. 
 
Clause 5 
 
It is unclear whether paragraphs 2 and 4 allow a person to reapply by 
producing only evidence of dissolution or annulment of marriage or death of 
a spouse.  To avoid repeating what could amount to an excessively laborious 
process of obtaining reports, applicants in this position should be able to 
supply only information relating to this change in their status (or along with 
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any other relevant additional information referred to in Clause 3 paragraph 6 
sections b and c) by linking this application to the previous information 
supplied, for example, by use of a reference number. 
Clause 6 
 
No comments relate to this clause. 
 
Clause 7 
 
Paragraph 2: The applicant should not be due to pay another fee if the 
application under Section 6 (1) all information supplied during the 
application from which a GRC was issued was correct and the error, 
therefore, occurred on the part of the Panel, those who ordered the issue of 
the GRC or those who produced the GRC. 
 
It is also felt that any fee charged to the applicant should be comparable with 
that currently charged for a fresh application by post for a ten year British 
passport in the UK. 
 
Clause 8 
 
The appeal process is welcomed. 
 
 
Comments on Consequences of issue of Gender Recognition 
Certificate etc. 
 
Clause 9 
 
No comments arise from this clause. 
 
Clause 10 
 
No comments arise from this clause. 
 
Clause 11 
 
It is not clear whether the onus would be on the person who held the GRC or 
the other party to prove whether the former had informed the latter of this 
fact. 
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It is also felt that a marriage which would continue to exist by the will of the 
two people involved should remain to exist, even in the light of issue of a 
GRC.  Surely this would detract from the stability which one would hope to 
exist in a marital relationship. 
 
Clause 12 
 
This clause is accepted. 
 
Clause 13 
 
Schedule 5 paragraph 7 section 2 raises concern for people who hold a male 
GRC aged 60 to 64 years until equalisation of pensionable age is reached.  
Such people could be put in a financially difficult situation, especially if they 
have already retired and must then seek employment once again, not least 
given the age discrimination that exists in recruitment and employment.  
These people, who will numerically be relatively few, should retain their 
entitlement to their state pension as if in their previous gender until they 
reach the age of 65 years.  This would give people the option of continuing 
to work or seeking employment once again should this be feasible, in which 
case a state pension need not be issued as described above.  These measures 
would provide a safety net for those in this situation. 
 
Similarly, in relation to paragraph 14 section 3, clients should be given the 
option of claiming an occupational pension at 60 or 65 years. 
 
Paragraph 5 section 11: the issue of a GRC should not remove a person’s 
entitlement to widow’s pension, especially if measures (such as civil 
partnership registration) are not in place before the death and before the 
person who later dies is capable (e.g. medically in a sufficiently stable state 
and capable of stating or making know their wishes in a manner acceptable 
to provide legal recognition of the relationship) of taking part in such a 
ceremony. 
 
Clause 14 
 
Protection in recruitment and employment is welcomed.  However, 
protection should also enforce equal and fair access to and delivery of goods 
and services. 
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Clause 15 
 
No comments arise from this clause. 
 
Clause 16 
 
No comments arise from this clause. 
 
Clause 17 
 
No comments arise from this clause. 
 
Clause 18 
 
No comments arise from this clause. 
 
Clause 19 
 
The following is of concern:  It appears that a male to female trans person 
who holds a GRC could not be charged with rape and that a female to male 
trans person who holds a GRC could not bring charges of vaginal rape 
against the perpetrator.  In the case of this clause, relevance should be given 
to a person’s physical features, whether arising during foetal and/or pubertal 
development, or resulting from physical intervention (e.g. by medical and/or 
surgical intervention, rather than a person’s legal status in terms of gender. 
 
Clause 20 
 
No comments arise from this clause. 
 
Clause 21 
 
We agree that trans people should be afforded this right to privacy. 
 
Clause 22 
 
No comments arise from this clause. 
 
Clause 23 
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No comments arise from this clause. 
 
Clause 24 
 
No comments arise from this clause. 
 
Clause 25 
 
No comments arise from this clause. 
 
Clause 26 
 
The fast track style process for those who have transitioned at least six years 
from when the Act had been introduced would be welcomed and is felt to be 
generally appropriate. 
 
For young people specifically, there is a concern whether those who had 
actually identified themselves as trans and possibly accessed services 
relating to this would always meet the six year criteria.  This may arise due 
to a diagnosis being delayed due to a conservative approach to people under 
18 and/or due to the difficulties faced by young people still living at home 
and the practical reality of living in role when necessarily being surrounded 
by family members who could vehemently oppose any cross gender 
identification.  (Note the ineligibility of 16 and 17 year olds to claim 
benefits, which might prevent a young person leaving such a household, 
though greater privacy in order to begin transition may be greatly desired.)  
Someone under 16 is also highly unlikely to have undergone gender 
reassignment treatment, although some may have been offered limited, so 
called reversible, treatment to delay pubertal development.  Some young 
people would be concerned about taking this latter course due to known or 
potential adverse effects of lack of sex hormones in the body, e.g. 
osteoporosis.  In such situations it would be asked that, were a diagnosis 
later made, the six year period would count from when the young person 
first saw that specialist or one to whom they were referred.  It would be 
highly unfair to allow these young people to miss the fast track opportunity 
when they should be fully included in it. 
 
Clause 27 
 
No comments arise from this clause. 
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Clause 28 
 
No comments arise from this clause. 
 
Further questions arising from this Act 
 

1. What will be the geographical of panels, particularly where a hearing 
may be required, noting the preventative expense for some people 
where travel costs are incurred, e.g. in the heart of rural areas, of 
which there are many in Scotland? 

2. What will be the assured turn around time for an application?  Where 
further evidence is not required a reasonable timescale might be 6 
weeks. 

3. Will copies of correspondence between a medical specialist and a GP 
be an acceptable form of a report provided sufficient detail is 
included? 

 
Submitted by LGBT Youth Scotland 
Wednesday 3rd December 2003 
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Correspondence from Mr Brian Dempsey 
 
Dear Ms Peattie, 
 
I am writing to you in your capacity as a member of the Equal Opportunities 
Committee to ask 
 
1. that you publicly support legislation to treat transsexual people in their 
"new" sex for legal purposes (as required by the ECHR in Goodwin v UK & I v 
UK) 
 
2. speak out against the Scottish Executive’s declared intention to seek a 
Sewel motion in respect of the Draft Gender Recognition Bill. 
 
I enclose below an article that will appear in the August edition of Gay 
Scotland which highlights the problems of using a Sewel motion in relation to 
Scottish family law and highlighting several problems with the Draft Bill as it 
stands. 
 
The Bill, Explanatory Notes and Ministerial Statement can also be found on 
the Department’s website on transsexual people at 
http://www.lcd.gov.uk/constitution/transsex/index.htm 
<http://www.lcd.gov.uk/constitution/transsex/index.htm> .  I attach a 
Department for Constitutional Affairs letter sent to Scottish organisations for 
your information. 
 
I would be more than happy to give you any further information you require. 
 
Yours sincerely, 
 
Brian Dempsey 
 
 
Rights for Transsexual People; Westminster muddle 
 
The UK government has issued a Draft Gender Recognition Bill to allow 
transsexual people to apply to have their birth certificates changed to 
recognise their "acquired gender".  Applicants would apply to a Gender 
Recognition Panel which would check that the applicant has or has had a 
diagnosis of gender dysphoria, has lived in the acquired gender throughout 
the period of two years and intends to continue to live in the acquired gender 
until death.  The successful applicant would be issued with a new birth 
certificate and would, in general, be treated in law as a person of their "new" 
"acquired gender". 
 
Currently the Draft Bill only relates to England and Wales but it is reported 
that the Scottish Executive intends to ask the Scottish Parliament to tack on a 
change to Scots law.  The major problem with this approach is that the Draft 
Bill is being scrutinised by the UK Joint Committee on Human Rights.  The 
Committee has 12 members but no 
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<http://www.politicallinks.co.uk/politics2/BIOG/MP_BIOGS/bio.asp?id=0097> 
Scottish representation.  How can English parliamentarians (and one Northern 
Irish Lord) hope to adequately address issues of purely Scots law?  The 
Government has said that a detailed draft of Scottish provisions will be 
provided but, given the possibly contentious nature of the provisions, that 
Draft Bill could still be amended out of all recognition.  Until these problems 
are solved the Scottish Parliament would be wise not to agree to give up its 
right to legislate. 
 
A specific problem is revealed in the opening line of the Bill; only those of 18 
years or more may apply for recognition.  If a person meets the requirements, 
particularly the medical diagnosis of gender dysphoria, then surely an age 
limit is simply arbitrary discrimination?  Further, if there is an age limit then, in 
Scotland at least, it should be set at 16 years - otherwise violence would be 
done to the principle set out in the Age of Legal Capacity (Scotland) Act that 
in Scotland under 16s have no capacity and over 16s have full capacity (the 
position in England is understood to be different). 
 
There are further, obvious problems with the Draft Bill.  Throughout it refers to 
"gender" while those issuing birth certificates are required to specify not the 
gender but the sex of the person.  Are "gender" and "sex" now to be treated 
as synonyms?  There is also the problem that where a man and a woman 
marry and one of them seeks an application to reregister their "gender" they 
may only do so once the marriage is annulled - thus forcing transsexual 
people to choose between reregistration and their marriage.  It also seems 
unsatisfactory that English marriages would be voidable (ie that a spouse can 
have the marriage annulled) if the other party did not disclose, prior to the 
marriage, that they had reregistered their gender.  Hopefully no such provision 
would be enacted for Scotland. 
 
The stated aim behind the Draft Bill - to end the legal disadvantage suffered 
by transsexual people - is most welcome.  Only the Westminster Government 
can legislate in areas such as employment law and welfare benefits and no 
doubt they will impose those aspects of the Bill on Scotland.  But when it 
comes to Scots family law the Scottish Parliament is best placed to legislate 
for transsexual people in Scotland. 
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18 November 2003 
 
Dear Mr Brown (Convenor of the Education Committee) 
 
Evidence on “The Education (Additional Support for Learning) (Scotland) Bill” 
 
Background information on I.S.E.A. (Scotland) and RONA 
 
I.S.E.A. (Scotland) is a voluntary organisation, which was established some 6 years 
ago by parents who have a child/young person with special educational needs. Our 
service provides advice, information, practical support, representation and advocacy 
on a Scottish wide basis to parents who have a child /young person with SEN.  
 
We have never advertised our service due to lack of funding and parents who have 
used some or all parts of the service usually make referrals. We provide a unique 
service to parents dealing with individual casework in all 32 Local Authority areas 
and, to date, have assisted 1,246 individual SEN children’s cases. 
 
As a grass- roots organisation, working day in and day out with the current legislation 
in relation to individual children’s cases, we have a first hand knowledge of the pros 
and cons of existing legislation and are in a unique position to predict the impact of 
this new legislation, if enacted. 
 
Due to the concerns expressed by parents at the lack of consultation in February 2002 
(The Way Forward), we established a short term working group RONA (Record of 
Needs Alert) in August 2003. The main aims were to protect and enhance the 
educational legal rights of children/young people who have SEN, and those of their 
parents, and to provide a mechanism by which parents/carers could actively, 
meaningfully and effectively participate in the debate on changes to the legislation. 
 
Due to the methods adopted by the Bill team, on the consultation process of the draft 
Bill I.S.E.A. (Scotland) contacted all clients 1,246 who had used our service and 
RONA set up a telephone information line which received over 600 telephone 
enquiries from parents and professionals and together we gave 24 information talks to 
community/voluntary groups with attendance numbers ranging from 10 to over 50 
parents of children with SEN. Therefore we can say with conviction, that we have 
established the views of over 1,800 parents who have a child/young person with SEN 
on their views and aspirations of the draft Bill. 
  
Views and Aspirations on the Bill 
 
This is not a complete list or in any particular order, but is submitted to give the 
reader a flavour of the impact the new legislation will have, in particular on individual 
children/young people with SEN and their parents. We all believe that changes were 
necessary to existing legislation, but that it should be to improve and enhance the duty 
of Local Authorities and other agencies in order that children/young people are 
enabled to have their strengths and weakness identified, assessed and met in a multi-
agency co-ordinated approach which enables the child/young person to reach their full 
potential. Central to this is the parental equality of participation and involvement in 
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the decision making process regarding their child’s/young person’s education, as is 
their legal responsibility under existing legislation. 
 
 
Principle of the Bill 
 
It appears the purpose is to modernise and strengthen the system for supporting 
children’s and young persons’ additional support needs to enable them to draw benefit 
from school education.  
 
� Draw Benefit - This sounds good in principle. However this meaning is weak, as 

every child/young person will draw some benefit from education. But it is what 
the extent of this benefit is that we must question in relation to the duty of 
education authorities especially with regards to The Standards in Scotland’s 
schools Act 2000 “to secure that the education is directed to the development of 
the personality, talents and mental and physical abilities of the child or young 
person to their fullest potential.” 

 
� Additional Support Needs – in the Explanatory notes Section I “defines what is 

meant by the term additional support needs”. W e feel this definition is far too 
wide and could be applied in reality to every child/young person in Scotland at 
one time or another. However it is a play on words between the 1980 Act and the 
new Bill that being “Additional support needs where for whatever reason” from 
“special educational needs if they have a learning difficulty” and all that is 
removed are the words “learning difficulty” replaced by the words “whatever 
reason”. 

 
� Additional Support – The definition given is exactly the same definition in the 

Scottish Executive’s publication “circular 4/96” relating to the provision for 
special educational needs. 

 
Our main conclusion is: - 
 
� That to change legislation simply by changing the terminology is not justified.  

Under existing legislation 35,000 children/young people are classified as having 
special educational needs and, if the definition special educational needs was 
implemented by Local Authorities as currently defined by the Scottish Executives 
publication “Curricular 4/96”,  then children and young people for example who 
are gifted do come under SEN as stated on page 4, No 10 i.e. in relation to gifted 
children  “may include the possibility of recording”. It also clearly states on page 
4 No 13. “Some special educational needs can be overcome in the short term”. 
Again this is referred to under Additional support needs.   

 
Co-ordinated Support Plan 
 
The 1980 Act special provision, supplementary to Section 1 – “aimed at ensuring 
those children and young persons who have more significant and enduring special 
educational needs, and so who need continuing special arrangements, receive 
appropriate long term assistance. For them Authorities may need to open a Record of 
Needs”. 
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The New Bill _ “A child or young person requires a co-ordinated support plan if they 
have enduring additional support needs that have a significant adverse effect on their 
education and that requires support from services outside education”. 
 
Main conclusion and Question in relation to current and new legislation 
 
If the Record of Needs and the Co-ordinated support Plan is for children/young 
people with significant and enduring needs and who require support/assistance over a 
long period of time, why then is it estimated that at least 8,658 children currently with 
a Record of Needs will not qualify for a Co-ordinated support Plan?  The only 
difference appears to be  “requiring support from services outside education” but the 
reality is the other services would have had to be involved to open a Record of Needs, 
and we find it preposterous that a child/young person can only be classified as having 
significant and enduring additional support needs qualifying for a CSP if outside 
agencies are continuously involved. This is contradictory, as a child’s significant and 
enduring needs will have an adverse affect on their education even if that child does 
not require the services of outside agencies.  
 
 
Children who will not qualify for a Co-ordinated Support Plan but have 
Additional Support Needs 
 
For these children/young people and their families they will have no legal rights or 
entitlement to challenge the identified additional support needs and the provision 
made by the local authority or other services. We will be in exactly the same situation 
as under the current legislation.  
 
This is why so many parents resorted to requesting the opening of a Record of Needs 
for their child in order to challenge the assessments, identification, provision and 
services from education and other services being provided or lack of them. 
 
We do welcome cautiously, the introduction of dispute resolution but as it is still to be 
developed we would ask that it should be independent and, especially, legally 
binding. 
 
We also welcome the extended right to make placing request for children/young 
people who do not have a CSP. However this right will cause particular problems 
especially at the Local Authority appeal stage and at Sheriff Court because under the 
present system for recorded children, the evidence and documentation is available and 
this will not be the case for children/young people without a CSP.   
 
Home Educated Children   
For Local Authorities to have their duty removed from this group of children/young 
people will be disastrous. Some of reasons are: - 
 
� We believe this establishes a two-tier system and is an infringement on Human 

Rights and equality in that the child has to be entering into/attending the public 
sector provision or receiving a service in order for an Authority to have a duty 
towards the individual child. 
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� It is particularly problematic when a parent has removed a child from school due 

to lack of provision etc. or is appealing the Authority’s nomination of school. 
Most parents’ intentions are to home educate until a resolution or decision of an 
appeal has been reached. Under the new legislation if a child is removed from or 
not placed in a school, the Authority would have no duty towards the child and 
therefore if an appeal were underway it would be deemed not to be competent. 
This surely would not be in the best interest of the child.  

 
 
Under 3s 
Under the new legislation all parents who have a child under 3 lose their legal rights. 
Under the existing legislation a parent can have a child over the age of two identified, 
assessed, provision made, have a Record of Needs opened and make a placing request 
no such rights exist under the new Bill. 
 
Apart from parents loosing their legal rights we see the repercussion of the child not 
being able to access very early intervention services. 
 
Mediation Services 
Although the concept in theory is good, we feel there are a number of issues still to be 
addressed such as: - 
� Independence of the Mediator – although it is stated they should be independent 

we do not consider someone to be independent if their salary is paid by the Local 
Authority, and many parents will be suspicious of this fact. 

� The agreed decision reached by parties at mediation will not be legally binding. 
 
 
Additional Support Needs Tribunal and Education Authorities Appeal 
Committees then Sheriff Court. 
 
Our organisation has undertaken many placing request appeals throughout Scotland 
over the last 6 years. In 2003 we have advised on, attended and represented in excess 
of 20 cases for children with SEN. 
 
The following four are only some of our concerns in relation to the different appeals 
routes for placing request: - 
 
New Tribunal 
� Parents and young people will not have legal representation unless they can afford 

to fund a solicitor themselves. This puts a child who comes from a low-income 
family at a greater disadvantage.  

� Parents and young people will be able to refer their case to the Court of Session on 
a legal point but how are they to know if a point of law was breached? 

� Parents and young people will be disadvantaged in both presenting their case and 
cross examination compared to Local Authority who have staff experienced in 
presenting and articulating the finer points of the law relating to the case. 

� The children and young people who will be accessing the Tribunal system will be 
those who have the most significant and enduring additional support needs but 
who will not be afforded the right to access Legal Aid for legal representation at 



EO.S2.03.10.09 

the Tribunal hearing. We suggest strongly that this is a breach of Human Rights 
and of Equal Opportunity when comparing their cases to those of children and 
young people with additional support needs who do not have a CSP and who will, 
if they qualify, be able to access Legal Aid to have legal representation at the 
Sheriff Court. 

  
Financial Memorandum 
 
As there has not even been an y attempt to estimate the number of children and young 
people who would fall under the criteria for the Bill we are greatly suspect that the 
financial implications of implementing the Bill are very much under estimated. As a 
simple example there are 17,315 existing Record of Needs. It is estimated that the cost 
of reviewing a Record of Needs is £452. This equates to £7,826,380 but the existing 
annual cost which will be saved is according to the memorandum is £6,700,000. It is 
also well documented that bringing in the CSP system would be less time consuming 
and bureaucratic, and we were therefore surprised to see that the financial comparison 
between opening a Record of Needs compared to a CSP is only a saving of £23 and 
reviewing is a saving of £12. 
 
 
We hope the above gives some insight into the very real concerns we have regarding 
this Bill. Unfortunately, as only 4 pages are allowed to be presented as written 
evidence, we are disappointed that this restriction has not enabled us to express our 
full and strong view on the above areas and other areas which we have not been able 
to cover but which will have other major implications for the children and young 
people this Bill will effect. 
 
 Yours sincerely 
 
 
Lorraine Dilworth 
On behalf of I.S.E.A. (Scotland) and RONA 
 
I.S.E.A. (Scotland)  164 High Street, Dalkeith, EH22 1AY. 0131-454-0096 
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EVIDENCE TO THE SCOTTISH PARLIAMENT’S EDUCATION COMMITTEE 
 
ADDITIONAL SUPPORT FOR LEARNING BILL 
 
THE EQUITY GROUP 
 
 
The Equity Group is a member led organisation, with a membership of more than 300, 
made up of self advocates with a disability, parents of children with a disability, young 
people over the age of 14, educational professionals who believe in the benefits of 
inclusive education, and other interested individuals. 
 
The Equity Group is working to develop sustainable inclusive education structures for all 
children in Scotland with additional support needs; irrespective of their disability, race, 
creed or sex. In achieving this aim, children with additional support needs will be able to 
reach their full potential through having access to an appropriate education. The Equity 
Group seeks to support children and families to achieve the education and support they 
need, and to work with professionals to develop and promulgate sound inclusive 
educational practice. 
 
1. Introduction 
 
We recognise the commitment of the Scottish Executive to the development of inclusive 
education within an inclusive society.  However, we believe this Bill is a lost opportunity to 
dismantle rather than simply re-arrange many of the administrative barriers that inhibit 
inclusive education. We disagree in principle with the draft legislation, and we believe it is 
unworkable and unhelpful in practice. 
 
2. The Principle of the Bill 
 
Our disagreement with the Bill is one of fundamental philosophy as we believe it runs 
counter to the Parliament’s own commitment to Equal Opportunities as set out in the 
Scotland Act 1998, and specifically to Parliament’s recent commitment to mainstreaming 
equality. 
 
We do not believe there should be legislation that is focused specifically on special 
education or providing education to one category of children and it was for this reason that 
we argued so strongly for the presumption of inclusion to be part of the Standards in 
Scotland’s Schools Act. 
 
There are three central issues: 
 
2.1 First, and central to the conception of the Bill, is the definition of 'additional support' 

in Clause 1 as 'provision which is additional to, or otherwise different from, the 
educational provision made generally for children or, as the case may be, young 
persons of the same age in schools (other than special schools) under the 
management of the education authority': and the definition of a child or young 
person as having additional support needs if s/he 'is, or is likely to be, unable 
without the provision of additional support to benefit from school education..' 
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This definition is inherently exclusionary as it draws a distinction between ’general’ 
educational provision and ’additional’ educational provision.  It reinforces the 
concept and mindset of two groups - a majority ’typical’ group that needs general 
educational provision and a minority group that has an intrinsic need for something 
different or extra because they do not fit what is on offer. 
 
The consequence of this is that the definition of additional support needs and of a 
child with additional support needs is dependent on the quality of educational 
provision in a local area.  Therefore, the same child, with the same set of support 
needs, could be regarded as having additional support needs in one local authority 
area but not in another, not because of their characteristics or abilities, but because 
of the way the local authority provides services.  In fact, the more flexible and 
responsive the local authority, the fewer children will be identified as having 
additional support needs. This takes on particular resonance as and when a family 
moves from one area to another. 
 
The whole Bill is therefore underpinned by a definition of additional support needs 
which is based on postcode but which has significant implications for the rights of 
the child and family concerned. 
Further we believe that if the education generally provided is not suitable for some 
of the children, ie those with additional support needs, then it is education that 
needs to change to meet their needs.  As identified in the Executive’s Equalities 
Checklist, mainstreaming “entails rethinking mainsteam provision” and ...”is a long 
term strategy to frame policies…to change organisation cultures and structures 
accordingly.” 

 
2.2 Second, similar considerations apply to the definition of eligibility for a Co-ordinated 

Support Plan (CSP).  The definition is deeply unsatisfactory.  The terminology of 
complex and multiple factors is confusing and unclear: having a significant adverse 
effect does not make the factor itself 'complex' within the common use of this word. 

 
The qualification that a factor must be 'likely to continue for more than a year' is also 
problematic in that, for example, children who are homeless may be deemed 
ineligible for a CSP while their situation may be every bit as difficult as other 
children with different support needs. 

 
Most importantly, the third element of the definition - 'require additional support to 
be provided by one or more appropriate agencies as well as by the education 
authority themselves' does not relate to the situation of the child but to the 
configuration of services provided by local agencies. 
 
Therefore, a child might not be eligible for a CSP in one school district that directly 
employed or contracted a physiotherapist, a language and communication therapist, 
or a family link worker, while he or she would be eligible in another district.  Given 
that the last few years have seen major changes in the boundaries between 
services, resting a key legal distinction and a separate set of rights on an 
administrative distinction is unwise. 
 
For example, the children who attend the Craighalbert Centre, a centre of 
excellence for children with motor impairments, will not qualify for a CSP, simply 
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because the school itself provides all the therapy and services that they recognise 
are needed.   
 

2.3 Third, Schedule 2 of the Bill is clearly discriminatory.  Paragraph 3 sets out the 
conditions under which the local authority may refuse a placing request.  The first 
two conditions - requiring an extra teacher, requiring alterations to accommodation 
or facilities - are standard conditions for all children, and become discriminatory in 
their application to disabled children who may well require an alteration to facilities 
or the employment of an additional teacher. 
 
Two children from the same family - one disabled, one not - could both make a 
placing request and one could be turned down.  The local authority is required 
under previous legislation to plan for disabled children’s education and to make 
reasonable adjustment.  This schedule turns the clock back by including these 
clauses. 

 
We believe Schedule 2 reflects a mindset that is segregationist.  If the Executive’s 
objective is indeed to promoted mainsteam education for children with disabilities, 
the role of special schools should be to support both child and school with the 
objective of returning the children to mainstream.  

 
History shows us that inclusion is achieved by strengthening and safeguarding universal 
rights and that, conversely, categorisation is a mechanism for exclusion. We believe this 
Bill’s worldview puts children into two/ three categories, a view that impacts on every part 
of the Bill’s provision.  
 
The Bill includes no recognition or test that the proposed mechanisms are in the ‘best 
interests of the child.’ 
 
Parliament would not contemplate an Additional Support for Health Bill which identifies 
categories of people who need ‘additional’ health support.  In fact, NHS Scotland has this 
month launched its own strategy for equality and diversity based on the recognition that it 
must serve everyone equally. 
 
 
3. The Consultation Process 
 
Despite the commitment of the Constitutional Convention on pre-legislative consultation, 
the consultation on this process effectively got underway with the publication of a draft Bill, 
which immediately narrowed the scope of debate from wide-ranging issues around what 
needs to be done to improve inclusive education, to discussing a narrowly framed and pre-
determined education Bill.  
 
While the Parliament has worked hard to join up both policy and services for children 
through the creation of a Minister for Children, and a Children and Young Person’s 
Commissioner, this Bill is locked into a mindset not just of education but specifically of 
special education. 
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The consultation tended towards presentation of the Education Department’s proposed 
legislation with some time for questions and answers, rather than participation by 
stakeholders in defining the problem and generating the solution.   
 
The proper starting point for such a Bill should have been the Scottish equivalent of a 
White Paper, along the lines of Better Integrated Children’s services.  
 
4. The Content of the Bill 
 
We believe the Bill is unworkable. 
 
4.1 The Scottish Executive estimates that only 50% of young people with a Record of 

Needs will get a CSP.  However, a Code of Practice will be issued to local 
authorities to ensure that the needs of those children who currently have a Record 
of Needs will be met.  This means many children who are not caught within the 
terms of the Bill will continue to be supported.  It must be assumed that this support 
is indeed needed and justified. The obvious question is, why primary legislation is 
necessary if these children are to be supported in any case? And if the children who 
currently have a RoN but will not have a CSP do require support, why is this need 
not addressed within the terms of the Bill?   

 
4.2 Rights of appeal to mediation and the tribunal are dependent on having a CSP. This 

guarantees that, however satisfied parents are with the education currently 
provided, they will feel obliged to apply for a CSP and pursue this to appeal.  
Otherwise, when they do have problems, they will be excluded from the 
mechanisms established to resolve them.  We believe the result will be that more 
CSPs will be created than the Executive estimates allow for, possibly as many as 
the 15% of all children estimated by COSLA in its oral evidence.  Not only will this 
mean increased resources diverted from educating children into paperwork and 
dispute resolution, but we run the risk of a second audit enquiry in a few years time, 
reinforcing the idea of mainstream education for children with additional support 
needs as being unduly expensive. 

 
4.3 The Bill introduces a new form of educational plan that has not been tested or 

evaluated with a single child before being introduced as the cornerstone of the new 
legislation. The proposed CSP will be in addition to the Individual Education Plan 
and the Personal Learning Plan, and will inevitably generate duplication and 
confusion for children, teachers and families, further eating into the time teachers 
have available to spend with children.  Nor will the legislation do what it says on the 
tin – it is clear the co-ordinated support plan only applies to the child’s education, 
when for many of the children and families concerned, the issue is about co-
ordinating support at home as well as school, in the evenings and during holidays, 
as is made abundantly clear by the Executive’s Better Integrated Services for 
Children report.  In this case, many people will need a fourth plan, which perhaps 
we could call the Really Co-ordinated Plan. 

 
We trust teachers to adapt their teaching to meet the needs of the diverse children 
in their class.  We do not see how labelling children through ASL and CSP is going 
to help a process that already happens in classrooms around Scotland every day.  
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Rather than a further layer of administration and another label, teachers need 
resources and support to build on their inclusive practice.  

 
The Policy Memorandum explains the Bill’s intention to reduce the stigma 
associated with the term Special Educational Needs.  However, introducing a new 
term - Additional Support Needs - together with a duty on the local authority to 
identify all children falling within this category will simply redirect stigma to a wider, 
and in some cases different, group of children. 

 
 
 
 
5. In Conclusion 
 
We recognise there are three main challenges for the Parliament and the Executive in 
relation to inclusive education:   
 
- delivery of effective support for inclusive education 
- co-ordination for kids and families, inside and outside school 
- a clear framework to uphold the rights of families and children 
 
However, the Bill fails to meet these challenges.  As it stands, the Bill does not assist local 
authorities and health boards, in partnership with children and families, to address these 
issues.  In fact, it will divert local authorities and schools, which are already doing excellent 
work in this field, away from the development of inclusive practice to the task of 
administering a cumbersome and divisive system. 
 
The Bill has two strengths: the proposed CSP will become a working document, updated 
and reviewed as necessary to ensure the right support is provided.  Also, where a CSP in 
place, families have rights of appeal to an independent tribunal, advocacy and dispute 
resolution. 
 
We believe that these positive aspects of the Bill should be extended to all children and 
families so that they become universal mechanisms. All children should have a PLP that 
they increasingly help shape and develop as they progress through their school life.  
Children and families should all have access to an arms-length complaints and dispute 
resolution system addressing the fact that education is the only major public service 
without one – and an independent tribunal. 
 
The duty on local authorities to provide education for all should be matched by a power to 
employ whichever professionals they need to provide effective and efficient support for 
children to help them learn.   
 
 
 
 
Eileen Prior 
 
The Equity Group 
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25 November 2003 
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