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CIVIL PARTNERSHIP REGISTRATION 

NICKI GEORGHIOU 

The UK government published a consultation paper on civil partnership 
registration for same-sex couples in June 2003. The consultation has now 
closed. The Scottish Executive published a consultation paper on 30 
September on proposals for same-sex couples to register their 
partnership in Scotland and to include Scottish provisions in any UK bill 
via a Sewel motion. The closing date for responses is 5 December 2003. 
This paper has been prepared to inform Members of the background and 
key issues. 
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KEY POINTS OF THIS BRIEFING 
 
• The UK government issued its consultation on Civil Partnership: A Framework for the Legal 

Recognition of Same-sex Couples for England and Wales in June 2003 (DTI 2003). The 
consultation closed on 30 September 2003. 

 
• The Scottish Executive issued its consultation on Civil Partnership Registration: A Legal 

Status for Committed Same-sex Couples in Scotland on 30 September 2003 (Scottish 
Executive 2003a). It proposes civil partnership registration for Scotland, and that there 
should be a Sewel motion if the UK government decides to introduce legislation. The 
consultation closes on 5 December 2003. 

 
• Patrick Harvie MSP lodged a proposal on 12 May 2003 for a civil partnership bill to allow civil 

partnership registration to both same-sex and mixed-sex couples in committed relationships, 
and to provide civil registered partners with legal protection, rights and responsibilities similar 
to those provided to married couples.  

 
• Many countries around the world have some form of partnership registration scheme, some 

of which are for same-sex couples only, while others include mixed-sex couples. 
 
• Declines in the number of marriages and increases in the numbers choosing cohabitation 

indicate that models of family life and relationships are changing. 
 
• Arguments in favour of partnership registration schemes for same-sex partners focus on 

same-sex couples being able to acquire rights and responsibilities afforded to married 
couples. 

 
• Arguments against partnership registration schemes for same-sex partners tend to focus on 

moral and religious arguments.  
 
• There are also arguments which suggest that partnership registration should be available to 

both same-sex and mixed-sex couples, and furthermore that all couples who cohabit and 
choose not to register their partnership should be afforded certain rights and responsibilities 
if their relationship breaks down. 
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INTRODUCTION 
This paper will outline current proposals on civil partnership registration for same-sex couples. 
The UK government issued a consultation in June 2003 (DTI 2003), on proposals for civil 
partnership registration schemes for same-sex couples, which would afford them rights and 
responsibilities currently afforded to married couples. In response, the Scottish Executive 
(2003a) issued a consultation in September 2003 on proposals for a Scottish civil partnership 
registration scheme and the use of a Sewel motion if the UK Government proceeds with a bill. 

BACKGROUND 
In a statement by the Justice Minister (Scottish Executive 2003b) on family law and civil 
partnerships, reference was made to the changes in families and relationships, for example that 
one in ten children live in a cohabiting couple family rather than in a married couple family, 
which is the twice the number of 10 years ago. Further reference was made to the gaps in 
family law, particularly in light of research which showed that over half of the UK population 
believes that common law marriage exists (Barlow et al. 2001). 
 
With declines in the number of marriages across the UK population (ONS 2003 and General 
Register Office for Scotland 2002), and an increase in cohabitation (House of Commons Library 
2002) models of family life and relationships are changing.  
 
The Equality Network (which campaigns to remove the inequalities faced by lesbian, gay, 
bisexual and transgender people – LGBT), among others, has been campaigning for changes in 
the law on same-sex partnerships. The key issue is to extend the rights and responsibilities 
allowed for married couples to be extended to committed same-sex couples. The Equality 
Network indicates the areas where same-sex couples are discriminated against, which include: 
 
• No formal recognition of the relationship 
• No obligation to support one another financially 
• No ‘next of kin’ recognition 
• State benefits do not recognise same-sex partners 
 
Many countries across the world have some form of partnership registration scheme, some for 
same-sex couples only, and others for mixed-sex couples too. The UK consultation provides 
more information on this (DTI 2003). 
 
Professor Norrie (2000) noted that while in the late 1990s many legislatures across the world 
extended various benefits to same-sex relationships, most legal systems continued to make a 
clear statutory distinction between same-sex and mixed-sex couples. In 1999 the House of 
Lords held that a same-sex couple could be a ‘family’ for certain statutory purposes (Fitzpatrick 
v. Sterling Housing Association Ltd) and the European Court for Human Rights for the first time 
accepted that the prohibition of discrimination contained in Article 14 of the European 
Convention of Human Rights covered sexual orientation discrimination. Professor Norrie 
described 1999 as a ‘watershed’ in the legal campaign for LGBT equality.  
 
In a broader context, the EU Employment Directive (2000/78/EC) bans discrimination in 
employment and training on grounds including sexual orientation. At present same-sex couples 
are unable to access employment benefits such as survivor pensions. Under the EU directive 
this would be seen as discrimination against couples that can’t marry due to their sexual 
orientation (Scottish Executive 2003a). 



 

providing research and information services to the Scottish Parliament 
5 

 
Two separate bills have been introduced to the UK Parliament on civil partnership registration, 
although they were unsuccessful. The  Relationships (Civil Registration) Bill was introduced in 
the House of Commons by Jane Griffiths on 24 October 2001 and Lord Lester introduced his 
Civil Partnership Bill to the Lords on 9 January 2002. Both bills proposed reform of the law 
relating to mixed-sex and same-sex cohabitants in England and Wales. Following registration, 
both partners would be entitled to rights and responsibilities as specified in the bills, and each 
provides for dissolution of the partnership, similar to divorce. 
 
In England several partnership registration schemes are already available for same-sex or 
mixed-sex couples, but these have no legal status: 
• London Partnerships Register  
• Commitment Ceremonies – Brighton and Hove City Council 
• The City of Liverpool Partnerships Register  
• Partnership Register and Commitment Ceremony in Manchester  
• Commitment Ceremonies – Bath and North East Somerset 
 
Patrick Harvie MSP lodged a proposal on 12 May 2003 for a civil partnership bill to allow civil 
partnership registration to couples in committed relationships, and to provide civil registered 
partners with legal protection, rights and responsibilities similar to those provided to married 
couples.  While Harvie welcomed the proposals from the UK Government, he was concerned 
that any legislation should consider proposals for mixed-sex couples as well as same-sex 
couples (Scotsman 2003). After the Executive published their consultation Harvie stated: 
 

"Westminster is not the best place to pass laws on devolved matters such as 
the rights of Scots people. I will keep my bill on the books as long as there is a 
possibility of legislating in the Scottish Parliament for all couples." (Green Party 
press release 2003) 

 

WESTMINSTER CONSULTATION 
In June 2003 the Women and Equality Unit in the Department of Trade and Industry launched 
its consultation on civil partnership registration for same-sex couples in England and Wales (DTI 
2003). The consultation closed on 30 September 2003. 
 
The foreword, by the Minister for Industry and the Regions and Deputy Minister for Women and 
Equality, refers to same-sex couples who are living in ‘stable and committed’ relationships. The 
Minister notes: 
 

“They are our families, our friends, our colleagues and our neighbours. Yet the 
law rarely recognises their relationship.” (DTI 2003 p9) 

 
The UK government is clear that the legislation for civil partnership registration would be for 
same-sex couples only: 
 

“We have considered the position of opposite-sex couples, many of whom now 
choose to cohabit instead of marrying, and other people who live together in a 
close supportive household environment. The Government believes that these 
situations are significantly different from that of same-sex couples who wish to 
formalise their relationships but currently are unable to do so.” (DTI 2003 p13)  
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The UK government’s plan for civil partnership registration would provide for: 
• Legal recognition of same-sex relationships as registered civil partners 
• Rights and responsibilities  

o during the relationship – for example, joint state pension benefits 
o on dissolution – for example, fair arrangements for property division 
o following the death of a partner – for example, the right to register death of partner 

• Culture change – the UK government believes that a new legal status would affect attitudes 
more widely, making a difference to the lives of same-sex partners. 

SCOTLAND 
The DTI consultation as it stands considered civil partnerships in England and Wales only, and 
any consideration of a similar civil status in Scotland is a devolved matter. Some of the areas of 
rights and responsibilities that might flow from registering a civil partnership are devolved 
matters, such as family and property law, while others such as, immigration, child support, 
social security benefits and pensions, are reserved. 
 
It is the UK government’s intention that people who register a civil partnership in England or 
Wales, who later move to Scotland, continue to be entitled to all rights and responsibilities in 
reserved areas that flow from registration. 

Income-related benefits and assessment of liability for child support 
There are particular reserved issues which could impact on same-sex couples in Scotland. In 
terms of income-related benefits and the assessment of liability for child support, two members 
of a mixed-sex couple are seen as a family unit, while two members of a same-sex couple are 
seen as individuals. The UK government is proposing that registered partners will be seen as a 
family unit, but has concerns that this could be unfair on same-sex couples who do not wish to 
register their partnership. As these two areas are reserved, any changes to the treatment of 
unregistered same-sex couples would affect couples in Scotland as well as in England and 
Wales. 

SCOTTISH EXECUTIVE RESPONSE  
On 10 September 2003 the Justice Minister, Cathy Jamieson, issued a statement on the 
Executive’s plans in terms of civil partnerships and family law reform (Scottish Executive 
2003b).  
 
The statement indicated the Executive’s belief in providing the best possible start in life for 
children and young people, central to which are ‘strong and stable families’, defining strong 
families as being built around marriage. The Executive recognises that an increasing number of 
families are based in a co-habiting relationship or lone parent families, and as such these 
families do not have full recognition in law. Reforming family law is therefore a priority for the 
Executive.  
 
The Minister went on to discuss same-sex couples in light of the UK government’s consultation 
on civil partnership registration. The Executive believes action on civil partnership registration is 
necessary for several reasons. First, to avoid the situation where couples cross the border to 
register their partnership. Second, to ensure that same-sex couples are not discriminated 
against compared with those in England and Wales. Third, to ensure that a registration scheme 
encompasses reserved as well as devolved matters (Scottish Executive 2003c) .  
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In considering their options on how to proceed with the possibility of UK legislation on civil 
registered partnerships, the Justice Minister indicted the Executive had considered three options 
(2003b). 
 
1. Bringing forward separate Scottish legislation. 

 
“…this would likely involve dropping or delaying something from the existing 
Justice legislative programme….While I accept that for same-sex couples this is 
a very important issue – it is not an immediate priority for the overwhelming 
majority of Scotland’s people.” 

 
2. Supporting Patrick Harvie’s proposed Civil Registration of Partnerships Bill or a variation on 

it.  
 

“But again this would be competing with other vital Executive Bills and would be 
a drain on Committee time at an important point in the Parliamentary cycle 
when Committee scrutiny is so important to the delivery of good and sustainable 
legislation.” 

 
3. Using the opportunity offered by any future UK Civil Partnership Bill to propose a Sewel 

motion, if it is announced in the Queen’s speech. 
 

“..we believe that on balance this offers the shortest, sharpest, fairest method of 
achieving UK consistency without impacting adversely on the Executive and the 
people of Scotland’s priorities of crime, anti-social behaviour, the economy, 
education and health.” 

SCOTTISH EXECUTIVE CONSULTATION 
On 30 September 2003 the Executive issued its consultation on Civil Partnership Registration in 
Scotland (Scottish Executive 2003a). It focuses on the devolved aspects of a civil partnership 
registration scheme for same-sex couples. The consultation closes on 5 December 2003. 
 
In the event that the UK government brings forward legislation, the Executive proposes that 
same-sex couples in Scotland should be able to register their partnership. The intention is that 
this would avoid discrimination and cross-border difficulties, and trigger access to rights and 
responsibilities in reserved and devolved areas.  
 

“The Scottish Parliament will be invited to agree a Sewel motion to allow 
legislation to be achieved in this way.” (Scottish Executive 2003a p1) 

 
The key considerations have focussed on ensuring consistency across the UK: 
• the intertwining of devolved and reserved policy strands inherent in civil partnership 

registration 
• avoiding a complex web of differing rights emerging between Scotland, and England and 

Wales, and 
• the advantages which parity offers in relation to cross-border issues. 
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It is on the basis of consistency that the Executive do not include mixed-sex couples in their 
proposals on civil partnerships, since it would be problematic in terms of the reserved benefits 
being recognised by Westminster (Scottish Executive 2003a p13). 
 
 
The principles for civil partnership registration set out by the Executive are (2003a pp16-17): 
 
• That Scottish same-sex couples should be able to register their partnership in Scotland 

rather than having to travel to England or Wales. 
• That the UK government should recognise partnerships registered by same-sex couples in 

Scotland for reserved purposes. 
• That partnerships registered by same-sex couples in Scotland should trigger access to a 

comprehensive package of rights and responsibilities in devolved areas that largely mirrors 
those available to civil registered partners in England and Wales. 

• That devolved aspects of civil partnership registration should be based on Scots law. 
• That in order to achieve a comprehensive package of rights and responsibilities in reserved 

and devolved areas, and to avoid difficult cross-border issues, Westminster is best placed to 
legislate for civil partnership registration in Scotland through a UK Civil Partnership 
Registration Bill. 

• To recognise the role that marriage has for many in Scottish society and to not seek to 
undermine marriage by extending civil partnership registration to cohabiting couples. 

• Not to open up marriage to same-sex couples. Instead create a new legal status of civil 
registered partner for same-sex couples. 

 

DEVOLVED ASPECTS1

Civil partnership registration has reserved and devolved consequences. The reserved aspects 
relate to pensions, benefit and taxation consequentials. The devolved aspects the Executive 
would seek to act upon are as follows (2003a pp19-30): 
 
• Creation of a new legal status and eligibility for participation. 
• The process of registration and dissolution. 
• Family law consequences: 
 

o civil registered partners would be recognised in Scots family law, which would mean 
that a registered partner would be included within legislation as a family member and 
be recognised as ‘next of kin’  

 
o parental responsibility - civil registered partners, like other step-parents, would be 

able to apply to the court to acquire parental rights and responsibilities in respect of 
their partner’s children. 

 
o children – residence and contact – on dissolution of a partnership, the Executive 

states there should be the prospect for the child to have continued contact with the 
registered partner on dissolution, if it is in the child’s best interests. 

 
o aliment2, intestacy3, inheritance4, damages and division of property and finances on 

dissolution – The Executive believes that registered partners should be recognised as 
                                            
1 A table of reserved and devolved aspects by the Scottish Executive is available at the Appendix. 
2 Aliment is the obligation to support one another financially. 
3 Intestacy is the situation where a person dies without leaving a will. 
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having made a significant commitment to share and support each other permanently. 
Therefore, on dissolution or death, the commitment should be recognised in Scots law 
to protect the vulnerable party at this time. 

 
o adoption - while in England and Wales same-sex couples can already foster children, 

and will be able to apply to adopt jointly, this is not the case in Scotland. An Adoption 
Policy Review is ongoing (Scottish Executive 2002), and it is suggested that a 
decision is made on adoption and fostering once the review is complete. 

 
o registering death of partner - it is proposed that a bereaved civil partner would be able 

to register the death of their partner. 
 

• Recognising the relationship in Scots law:  
 

o council tax – registered partners would become jointly liable for each other’s council 
tax. 

 
o local government elections - procedures for local government5 elections have rights 

and responsibilities specifically restricted to spouses, such as the right of a 
candidate’s spouse to attend certain electoral activities. These would be amended to 
include civil registered partners. 

 
o family and nearest relative – suggested that changes should be made to existing 

legislation, so that ‘civil registered partner’ is understood in the context of ‘family’ or 
‘nearest relative’. 

 
o hospital visiting - in terms of hospital visiting there is no legal definition of ‘next of kin’.  

It would be for medical staff, following NHS guidance, to make the appropriate 
decision in each individual case. 

 
o medical treatment - in terms of medical treatment, no person has the right to consent 

to medical treatment on behalf of another adult, but the Executive believes that the 
creation of the new legal status will help bring about a culture change to remove the 
difficulties faced when a partner becomes ill. 

 
o prison visiting - the Assisted Prison Visits Scheme provides assistance with the cost 

of visiting to close family members and partners. Unmarried partners currently have to 
provide proof of their relationship, and it is suggested that civil registered partners 
should be treated on the same basis as married partners. 

 
o public sector pension schemes - some public sector pensions are devolved in areas 

such as local government and the NHS. Such pension schemes provide benefits to 
members and eligible survivors, including children and married spouse of the 
member. It is proposed that civil registered partners will be eligible for survivor 
pensions on the same basis as married partners.  

 
o injury benefits - some public services, such as the Civil Service and the Fire Service, 

have injury benefit schemes, allowing payment of benefits to family members 

 
4 Inheritance – rights to inheritance exist for certain relatives regardless of the provisions in the deceased’s will. 
5 Procedures for elections to the House of Commons, Scottish Parliament and European Parliament are reserved 
(Section B3 Schedule 5, The Scotland Act 1998) 
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following the death of an employee. The payment of benefit is consequential on 
arrangements in pension schemes for surviving spouses. 

 
o fatal accident inquiries, burial and post mortems, organ retention – ‘bereaved civil 

partner’ should be included in the definition of near relatives and families to ensure 
appropriate rights and responsibilities.  

 

IN FAVOUR OF CIVIL PARTNERSHIPS 
The Equality Network surveyed 270 people on partnership law in 2001 (Equality Network 2001). 
76% of the respondents described themselves as lesbian or gay.  The survey asked people to 
rate three options (Equality Network 2002): 
 

• Extend cohabitation rights to be closer to those of married couples – 31% 
• Introduce registered civil partnership with similar legal rights and obligations to marriage 

– 32% 
• Open up marriage to same-sex couples – 26%   

 
Evidence from other consultations carried out by the Equality Network indicated that those who 
preferred better cohabitation rights would be content to see registered partnerships as well. 
Those that preferred same-sex marriage believed that registered partnership is not an 
appropriate alternative since it would create a situation which is ‘separate but equal’. Although 
many said they would be content with both registered partnerships and marriage being available 
to both same-sex and mixed-sex couples. 
 
The Equality Network’s basis for civil partnership registration includes: 
 
• A committed one-to-one relationship 
• Many civil partnerships will involve living together in a sexual relationship, although this 

should not be a requirement of the law 
• Some civil partners will share the parenting of children 
• Civil partnership law will be secular, and its effects would be very similar to the secular 

effects of marriage law 
• They would like to see it extended to mixed-sex couples 
 
Stonewall (a UK wide organisation which works to achieve legal equality for lesbians, gay men 
and bisexual people) have also been campaigning for the recognition of same-sex partnerships. 
In their response to the DTI consultation they are supportive of the key principles (Stonewall 
2003). While Stonewall are not opposed to registration schemes being opened for mixed-sex 
couples, they view this is as a separate debate (Wardle 2003). 
 
The Church of Scotland recognises the distress caused when next of kin rights are denied to 
same-sex couples, and does not see why granting such rights should undermine marriage.  The 
Moderator of the General Assembly of the Church of Scotland, the Right Rev Professor Iain 
Torrance, stated in a press release (Church of Scotland 2003): 
 
 

"Traditionally, Christianity strengthens human frailty by encouraging people to 
undertake vows as a demonstration of their commitment. In a pluralist society, 
we would expect other forms of covenanted relationships to arise. If these prove 
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successful in providing stability and fostering faithfulness, it would be mean 
minded to deny their benefit."  

 
The Law Society (2003) welcomed the DTI proposals for same-sex civil partnerships, but raised 
concerns that there should be protection for couples, same-sex and mixed-sex, who do not 
marry or register their partnership.  
 

"Couples who cohabit for a period, but do not marry or register their 
relationship, should be entitled to protection from the law if and when that 
relationship ends. This would prevent one partner being worse off as a result of 
having lived with their partner." (Law Society 2003) 

ARGUMENTS AGAINST CIVIL PARTNERSHIPS 
In July 2003 the Vatican issued a document on homosexuality and the legal recognition of 
same-sex unions (Congregation for the Doctrine of the Faith 2003). The Archbishop Mario Conti 
of Glasgow stated (Scottish Catholic Media Office 2003): 

 
"The only privileged legal union in society is the family, attempts to give 
equivalent rights and legal recognition to other unions would be subversive of 
the right order - it is not for the law to reconstruct humanity.” 

 
The Christian Institute published ‘Counterfeit Marriage’ in January 2002. Written in response to 
the Lord Lester Bill in 2002, it states the civil partnerships are ‘gay marriages’ in all but name. In 
their response (Christian Institute 2003) to the UK Government consultation they state that civil 
partnership as an institution ‘..devalues and undermines the institution of marriage’. 
 
Outrage (a direct action organisation campaigning for lesbian and gay rights) has rejected the 
DTI’s proposal for civil partnership registration on the basis that marriage should be available to 
all individuals regardless of sexual orientation (2003): 
 

 “It entrenches inequality and unnecessarily perpetuates discrimination. In 
effect, it creates a sort of sexual Apartheid, where separate development paths 
are installed to define and manage the legal rights of same- and opposite-sex 
partners.” 

ATTITUDES TO DISCRIMINATION IN SCOTLAND 
The Scottish Executive (2003d) recently published the results of social research on Attitudes to 
Discrimination in Scotland. The majority of people (68%) say that Scotland should do all it can to 
get rid of all kinds of prejudice. It reported that 49% of people asked perceived there to be ‘a 
great deal/ quite a lot’ of prejudice against gay men and lesbians. 19% of people asked thought 
that attempts to give equal opportunities to gay men and lesbians had ‘gone too far’, 38% said 
attempts were .‘about right’, and 26% said attempts had ‘not gone far enough’.  
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APPENDIX 

RESERVED AND DEVOLVED ASPECTS OF CIVIL PARTNERSHIP REGISTRATION 
 

Policy aspects  Devolved or Reserved 

Formal Requirements: Creation of the new legal status; eligibility 
for participation  

Devolved  

Process: Registration and Dissolution  Devolved  

Family Law Consequences: Parental Responsibility, Children - 
residence and contact, aliment, intestacy, inheritance, damages; 
adoption; Property Division on Dissolution of a Civil Partnership; 
Registering the death of a partner  

Devolved  

Recognising the relationship (consequential): Council tax; Local 
Government Elections; Hospital Visiting and Medical Treatment; 
Giving evidence in court; Prison visiting; Fatal Accident Inquiry, 
Burial and Post Mortems, Organ Retention; Tenancy Succession; 
Public Funding for Dissolution (Legal Aid)  

Devolved  

Survivor Pensions - Public Service Pension Schemes and Injury 
Benefits  

Devolved  

Recognition for immigration purposes  Reserved  

Income-related benefits; Dependency Increases  Reserved  

Life Insurance  Reserved  

Tax credits  Reserved  

Fertility Treatment  Reserved  

Child support  Reserved  

Voting in National and European Elections  Reserved  

Bereavement benefits  Reserved  

Survivor Pensions - State Pension Schemes and Injury Benefits  Reserved  

War Pensions  Reserved  

Private and Occupational Pension Schemes  Reserved  

Criminal Injuries Compensation Scheme  Reserved  

 
(Source: Scottish Executive 2003a p20) 
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Civil Partnership Registration 
 
Submission to the Equal Opportunities Committee 
22nd October 2003 
 
Equality Network, 22 Forth Street, Edinburgh, EH1 3LH 
Tel: 07020 933 952 
en@equality-network.org  www.equality-network.org 
 
 
The Equality Network is a network of lesbian, gay, bisexual and 
transgender (LGBT) organisations and individuals in Scotland 
working for LGBT equality. 
 
We welcome the opportunity to comment on the Executive’s 
consultation paper on civil partnership. This submission considers 
the principles of civil partnership and the Executive’s proposals, 
against a background of consultation by the Equality Network 
within Scotland’s LGBT communities. 
 
To keep this submission relatively short, we have in places 
referred to other documents on our website which give more 
details of the outcomes of our consultation and policy development 
work on civil partnership. 
 
 
Consultation amongst the LGBT communities 
 
The Equality Network has carried out extensive consultation on 
family law within Scotland’s LGBT communities. Between 2000 
and 2002, we organised three major consultations: 
 
 A national LGBT conference, ‘Family Values’, in November 

2000, which identified key problems with the current law, for 
LGBT people’s partnerships and families. The report of this 
conference can be found at: 

www.equality-network.org/network/conferences/efa4/efa4report.pdf 
 
 A survey, conducted at Pride Scotland 2001, and on the web 

over summer 2001, to ask people in detail what legal rights and 
obligations they felt the law on same-sex couples and their 
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families should involve. Approximately 300 people took part. 
The report of the survey results can be found at: 

www.equality-network.org/consultations/agenda/past/cpsurvey.pdf 
 
 A further national LGBT conference, ‘We are Family’, in 

February 2002, to consider detailed proposals for civil 
partnership law. The report of this conference can be found at: 

www.equality-network.org/network/conferences/efa5/efa5report.pdf 
 
 
The result of this consultation was an agreed set of proposals for 
civil partnership registration, which we believe has widespread 
support amongst LGBT people in Scotland. A summary of the 
proposals can be found at: 
www.equality-network.org/policy/resources/partnership/policy.pdf 
 
 
Cohabitation or registered partnership? 
 
It was clear from our November 2000 conference that the large 
majority of LGBT people felt that same-sex couples and their 
families need better protection in the law. Our 2001 survey asked 
people to choose between three options for giving this increased 
protection: 
 
 Give partnership rights and obligations automatically to couples 

who cohabit in a close relationship 
 Introduce civil partnership registration, with associated rights 

and obligations 
 Introduce same-sex marriage 

 
Opinions expressed in the survey were split roughly equally 
between these three options. This issue was therefore discussed 
in more detail at our February 2002 national conference. 
 
That conference agreed that it would be inappropriate to grant 
similar obligations and rights to marriage to a couple solely on the 
basis that they have cohabited for a certain length of time. One 
result, for example, would be that if a homeowner moved house 
while cohabiting with a partner, their partner would have a right to 
half the new house if the relationship failed. A legal opt-out system 
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would be needed, allowing cohabiting couples to register an opt-
out from the strong property sharing rules of marriage1. 
 
The conference felt that, rather than this automatic system with 
opt-out, the correct solution was an opt-in system, where couples 
register their relationship with the state, thereby obtaining a 
strong package of mutual obligations and rights. 
 
Furthermore, the registration ceremony itself gives couples a way 
of symbolically pledging their relationship to one another in the 
eyes of the public and the state. This is something that same-sex 
couples cannot do at present. 
 
This does not mean that the Equality Network believes that the law 
on cohabitation in Scotland is currently correct. Although the 
Executive and Parliament have extended some of the laws that 
apply to mixed-sex cohabiting couples, to apply to same-sex 
couples also, there are still a number of such laws that discriminate 
against same-sex couples, which need to be amended. This is now 
widely recognised as an ECHR requirement. We also agree with 
the proposals in the Scottish Executive’s family law white paper2, 
to somewhat improve the protections the law gives cohabiting 
couples. 
 
These problems with cohabitation law need to be addressed soon, 
but are separate from the issue of civil partnership, and the 
obvious way to address them would be through the forthcoming 
Family Law (Scotland) Bill to implement the Executive’s white 
paper proposals. We look forward to the Executive consultation on 
those proposals due to start shortly. 
 
 
Civil partnership or same-sex marriage? 
 
The 2002 Equality Network conference also discussed whether the 
opt-in registration system should be a form of registered civil 
partnership, or the opening up of marriage itself to same-sex 
couples. 
 
                                            
1 New Zealand has an automatic property sharing rule for 
cohabitants, with an opt-out system. 
2 Parents and Children, Scottish Executive 2000 
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There is a significant body of opinion in the LGBT communities in 
Scotland (approximately one third of our survey respondents) who 
feel that civil partnership, even if it carries very similar legal effects 
to marriage, is not a satisfactory solution. They see civil 
partnership as fundamentally unequal, because it is not marriage. 
It is, at best, a segregated ‘separate but equal’ status. 
 
However, there is also a significant proportion of LGBT people who 
do not want to enter a same-sex marriage. They are uncomfortable 
with marriage because they see it as potentially patriarchal, or 
based too much on religion. They seek civil partnership, as a 
gender-neutral and secular form of status providing the necessary 
legal framework of protection for their partnership and family. 
 
Unlike, for example, the Netherlands, which introduced same-sex 
marriage in 2001, marriage in Scotland is not entirely secular. 
Religious celebrants from a variety of faiths can conduct legal 
marriages in Scotland, and even in the Executive’s most recent 
family law white paper proposals, certain detailed aspects of the 
proposals for marriage law still relate to the requirements of 
religious faiths. There is no doubt that religious organisations in 
Scotland would wish to have a say in the extension of marriage 
itself to same-sex couples, and this is something that would require 
debate and discussion over some period. 
 
The Equality Network 2002 conference therefore concluded 
that a completely secular form of registered civil partnership 
would be the best option now to give same-sex couples and 
their families the improved legal protection that they need. We 
recognise however that this is a segregated ‘separate but equal’ 
status, rather than complete equality, and that the debate about 
opening marriage to same-sex couples is likely to continue over 
the years to come. 
 
 
The effects of civil partnership 
 
Our 2001 survey asked in detail what the legal rights and 
obligations of civil partnership should be. The majority of 
respondents said that the legal effects should be the same as 
marriage. However, the detailed survey questions revealed two 
minor areas where a majority wanted the arrangements to be 
slightly different from current marriage law. 
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A majority felt that marriage can sometimes at present be too easy 
to enter, without the couple being fully aware of the legal 
consequences. They felt it would be better if the Registrar was 
obliged to issue both partners with information on the legal 
consequences, with a recommendation to take legal advice, before 
issuing the marriage or civil partnership schedule, perhaps two 
months later, rather than two weeks as at present. 
 
A majority felt that the current two year wait for ‘no-fault’ divorce by 
agreement, on the non-cohabitation ground, was too long, and that 
one year would be more appropriate. The Scottish Executive’s 
family law white paper3 recommends changing this period, for 
divorce by agreement, to one year. 
 
 
Mixed-sex civil partnership? 
 
The 2002 Equality Network conference also discussed whether 
civil partnership should be open to mixed-sex as well as same-sex 
couples. The conference felt that it should, for the following 
reasons: 
 
 There is a minority of mixed-sex couples who, for a variety of 

reasons, do not wish to marry, but would enter a civil 
partnership, even if the legal effects of civil partnership and 
marriage are identical. 

 Restricting civil partnership to same-sex couples creates a 
‘separate but equal’ status, separating out same-sex 
relationships as something different from mixed-sex ones. 

 Same-sex only civil partnership will create difficulties for 
transsexual people who re-register their legal gender under the 
forthcoming Gender Recognition Bill – a transsexual person 
who is a partner in a same-sex civil partnership will be forced to 
dissolve the partnership on re-registering gender, because it 
would become a (disallowed) mixed-sex civil partnership. 

 
Concerns have been expressed in some quarters that mixed-sex 
civil partnership might ‘undermine’ marriage, by introducing an 
option that mixed-sex couples might choose in preference to 
marriage. The evidence from the Netherlands, where civil 
                                            
3 Parents and Children, Scottish Executive 2000 
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partnership has been open to mixed-sex as well as same-sex 
couples since 1998, is that the number of marriages does not fall, 
and the number of mixed-sex civil partnerships is relatively small. 
Anecdotal evidence suggests that mixed-sex civil partnership 
would be taken up by couples who would not marry. 
 
 
The Scottish Executive’s proposals 
 
The Equality Network strongly welcomes the Scottish 
Executive’s consultation paper on civil partnership. We 
welcome the recognition in section 3 of the paper that the recent 
extension of some cohabitation laws to cover same-sex couples is 
not sufficient to give same-sex couples and their families the 
protection they need, and that the solution is to introduce civil 
partnership. 
 
Expanding on paragraph 3.8 of the consultation paper, we would 
give the following reasons for introducing civil partnership: 
 
 Civil partnership provides a stronger package of legal 

protections than cohabitation law, and a package that is not 
currently available to same-sex partners and their families (but 
is available to mixed-sex partners via marriage). In particular 
civil partnership would involve much tighter financial obligations 
and rights than cohabitation and for this reason needs to be 
both an opt-in arrangement (ie not automatic for all cohabitants) 
and a publicly registered arrangement. 

 Civil partnership gives more security to the couple because the 
partnership certificate proves the partnership and gives certain 
access to the legal provisions – with cohabitation there is 
always the possibility of being asked to prove in court that the 
cohabitation (ie living together in a marriage-like relationship) 
did actually exist, before getting access to the (more limited) 
legal protections. 

 The act of registration of a civil partnership is a publicly-
recognised & state-recognised symbol of the partners’ 
commitment to one another, something which many same-sex 
partners would like to make, and which is not available to them 
at present. 
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The principles of civil partnership 
 
Section 5 of the Executive’s consultation paper sets out the 
principles proposed for civil partnership. We agree with the first 
four of these principles (paragraphs 5.2 to 5.5). In particular we 
welcome the principle that civil partnership in Scotland 
should be based on Scots law, although we note that the 
implementation of this, as set out in section 6 of the consultation 
paper, is not yet quite right (see below). 
 
Paragraph 5.6 relates to the decision to use UK legislation to 
implement civil partnership for Scotland, and we deal with this 
below. 
 
Paragraph 5.7 deals with the difference between cohabitation law 
and marriage or civil partnership law. We agree that the law should 
treat cohabiting couples in a different way to married couples and 
those in civil partnerships. We have noted above that cohabitation 
law still needs some amendment, and we look forward to the 
Executive’s forthcoming consultation on proposals to amendment 
these aspects of family law. 
 
 
The details of the proposals for devolved law 
 
The devolved parts of civil partnership are very significant, and are 
probably understated by table 1 of the consultation paper, which 
has one box for each reserved issue, but combines many devolved 
issues together into single boxes! We estimate that there will be 50 
or more clauses of devolved Scottish legislation needed to 
implement civil partnership. However, much of this can, and 
should, be copied directly across from existing family law. 
 
We agree with the large majority of the proposals set out in 
section 6 of the consultation paper. These proposals are for civil 
partnership with similar secular legal responsibilities and rights to 
marriage, and so are similar to the proposals developed by the 
Equality Network through consultation, described above. 
 
We are pleased to see that the proposals in paragraphs 6.7, 6.9, 
6.13 and 6.32 differ somewhat from the DTI’s proposals for 
England and Wales, but are correct to match civil partnership law 
in Scotland with the principles of Scots law. 
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However, paragraphs 6.26 to 6.29, on the dissolution 
arrangements for civil partnership, have been copied directly from 
paragraphs 5.4 to 5.7 of the DTI’s consultation paper for England 
and Wales. In doing this, some proposals that are based on 
English divorce law, and that have no counterpart in Scots family 
law, have been imported.  
 
The proposals for provisional dissolution orders only to become 
substantive after a delay of at least six weeks correspond to the 
English decree nisi and decree absolute rules for divorce, and 
have no equivalent in Scots law. The rule that a dissolution cannot 
be obtained in the first year of a partnership comes from the similar 
English rule for divorce and has no equivalent in Scots law. If these 
rules are imported into Scottish civil partnership law, the result will 
be that dissolution of civil partnership will be more tightly restricted 
than dissolution of marriage, which is not consistent with the stated 
policy. These provisions need to be adjusted to match Scots, 
not English, family law. 
 
There are a number of omissions from section 6 of the consultation 
paper. Additional devolved areas of the law where civil 
partnership status will need to be taken into account include 
tenancy succession, domestic violence protection, the law of 
evidence, sexual offences law, and joint assessment for legal 
aid entitlement. 
 
Our consultation revealed that people wanted civil partnership 
registration to involve more advice from the Registrar on the legal 
implications than is currently the case when registering a marriage, 
and a slightly slower registration process. People also wanted 
dissolution of civil partnership by agreement and non-cohabitation 
to be available after one year of non-cohabitation, rather than two. 
 
The second of these issues is already under consideration as part 
of the Executive’s review of family law. We believe that the best 
approach here is the one the Executive proposes in the 
consultation paper: that for now, civil partnership should parallel 
the rules for marriage on the timing of registration and dissolution. 
The dissolution arrangements for civil partnership can then be 
considered in parallel with potential changes to divorce rules in the 
forthcoming Family Law (Scotland) Bill, as could the detailed 
registration arrangements. 
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The Sewel motion route 
 
The Equality Network would have preferred the devolved parts of 
civil partnership to be implemented with a bill in the Scottish 
Parliament, coordinated with a bill at Westminster for civil 
partnership for England and Wales and reserved aspects for 
Scotland. 
 
We estimate that 50 or more clauses will be needed to implement 
the devolved parts of civil partnership, making this the most 
substantial piece of devolved legislation to be implemented via a 
Sewel motion. The expertise for devolved family law now lies at 
Holyrood, not at Westminster. Holyrood also uses more open and 
consultative methods of scrutiny. 
 
Although section 6 of the consultation paper lists the main 
devolved aspects of civil partnership, it does so very briefly, with 
no detail. For example, four sentences in paragraph 6.39 cover 
four major parts of the law: aliment, provision on dissolution, 
succession, and damages, each of which relates to separate and 
substantial existing legislation. 
 
For these reasons we believe it is vital that the Scottish 
Parliament has the opportunity to scrutinise the Scottish 
Executive’s actual proposed legislation, not just the brief 
summary proposals in the current consultation paper. The 
Parliament’s Committees will need time to consult externally on the 
legislation. With the best will in the world, errors or omissions can 
occur (as we see with paragraphs 6.26 to 6.29 of the consultation 
paper discussed above), and the place to discover these in time to 
correct them is here at the Scottish Parliament. 
 
We suggest that, for proper scrutiny, a minimum of six weeks 
is required between the Scottish Parliament getting access to 
the proposed Scottish legislation, and the Sewel motion 
debate itself. 
 
Many LGBT people are concerned that, however good the 
legislation drafted by the Scottish Executive, the Westminster 
Parliament might significantly amend the Scottish devolved 
provisions. For example, the protections provided for civil partners 
might be reduced, or part of the Scottish devolved provisions might 
be amended in a way that matches English law rather than Scots 
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law. We welcome the commitment by the Scottish Executive 
that any significant amendment made to the devolved 
provisions at Westminster will be referred back to the Scottish 
Parliament for a further Sewel debate. We consider this to be a 
very important safeguard. 
 
 
Civil partnership for mixed-sex couples 
 
As noted above, the Equality Network believes that civil 
partnership should be open to mixed-sex couples as well as to 
same-sex couples. We recognise that the UK Government 
opposes this, and it therefore seems unlikely that the inclusion of 
mixed-sex civil partnership for Scotland will be possible via the 
proposed UK bill. 
 
Nevertheless we would ask the Equal Opportunities Committee to 
consider whether civil partnership in Scotland should extend to 
mixed-sex couples. If, as seems likely, the UK bill does not provide 
this, we hope that the Scottish Parliament will consider later, 
as part of its overall review of family law, whether the 
devolved aspects of civil partnership could be made available 
to mixed-sex couples. 
 
 
Objections to civil partnership 
 
We are aware of a number of objections that have been raised to 
the principle of civil partnership: 
 
‘Civil partnership undermines marriage.’ We do not see how 
allowing civil partnership to couples who would not otherwise 
marry undermines anyone else’s marriage, or the institution of 
marriage in general. Civil partnership will encourage more stable 
relationships amongst those who would not otherwise be married. 
 
‘Civil partnership is morally wrong.’ The Equality Network supports 
the right of faith organisations to practice and preach their chosen 
moral code, even where that code involves discrimination against 
LGBT people. There is a wide range of views about civil 
partnership amongst followers of each of the major faiths in 
Scotland, and people should be free to choose whether, and which 
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parts of, a religion’s code of morals to follow. Civil partnership will 
not be compulsory for anyone, and those who disapprove of same-
sex relationships need not enter them. Those faith organisations 
which believe that same-sex relationships are morally wrong may 
seek to persuade others of that belief, but in our view should not 
expect to impose their belief through the law on those who do not 
share it. 
 
‘Civil partnership discriminates against other forms of relationship, 
such as two siblings sharing a house.’ Same-sex couples (and 
their children if they have them) live in a relationship ‘which has the 
characteristics of the relationship between husband and wife’, as 
the law already recognises4. It is right that those relationships 
should be protected by law that provides similar protections, 
obligations and rights to existing family law. It may be that the law 
could be improved to give better protections to other forms of 
relationship, such as two siblings who live together. However that 
is a different form of relationship and a separate issue, and should 
in our view be progressed via separate proposals and debate. 
 
 

                                            
4 section 108(1)(a) of the Housing (Scotland) Act 2001, and 
several other statutes 
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Evidence for the Equal Opportunities Committee meeting 28th October 
 

Civil partnerships 
 

Ali Jarvis – Director of Stonewall Scotland 
 

As someone who came out in 1981 and with a 15 year relationship to date, I have always claimed, when 
I'm asked, that it's everything to do with allowing truths to be drawn out. My relationship is first and 
foremost an expression of love and commitment not a political statement. However if us being visible as a 
couple allows youngsters to talk and express themselves without fear, allows men and women who feel 
they must get married not to do so, and then to discover what and who they really are – then I suppose it 
does go beyond the personal into the wider society. 
        Gay man : 40 – 55 Falkirk   
 
The European Convention on Human Rights accords “respect to privacy and family life” (Article 8) and 
that “men and women of marriageable age have the right to marry and to found a family” (Article 12). 
These rights are available to all, provided they are in accordance with national laws governing the 
exercise of these rights. The Convention provides that the state can only limit these rights where it can be 
shown that to do so is in the interests of protecting the health and morals of the nation. 
 
The old myth was that those attracted to their own sex led lonely lives, flitting from one casual encounter 
to another – unable or unwilling to make real commitment to a ‘proper’ relationship. The truth has always 
been quite the opposite. Despite the enormous social and legal obstacles, same sex couples form 
enduring partnerships, make lifelong commitments, successfully raise children, nurture and support each 
other and play key roles in cherished family structures.  
 
The First Out survey of Scottish LGBT people in 2002 found that: 
• One in five respondents or their partners had children 
• 60% of respondents would like to register civil partnerships if this were possible (with under 24’s 

being particularly keen to do so) 
 
Not all of these relationships however are visible. Often through fear of ridicule, rejection, discrimination 
or even violence; gay, lesbian, bisexual and transgender people in same sex relationships keep their 
identity and their relationships hidden. Our work on the Inclusion project with NHS Scotland evidences 
the impact that such a double life can have on the health and well-being of those involved and recognises 
the additional stresses that being ‘out’ (or not) in an unsupportive environment can place on a 
relationship. 
 
The results of the recently published Scottish Social Attitudes survey show that over three quarters of 
people in Scotland feel that there is no place for prejudice in Scotland. Nonetheless a significant minority 
of respondents express negative attitudes towards gay men and lesbians in particular. These are most 
marked amongst older people and those with low educational attainment, although religious affiliation 
also plays a part. 
 
As such discriminatory attitudes are explored further it becomes clear that they are largely linked to 
people’s experience of diversity and their view as to whether they have much in common with other 

                                                      Stonewall Scotland 
11 Dixon Street 

Glasgow G1 4AL 
Scotland@stonewall.org.uk 
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people in society. The ongoing invisibility of gay men and lesbians, their relationships and their families 
fosters a variety of stereotypes, myths and a sense of ‘otherness’. This perceived distance reinforces the 
negative attitudes of people and allows prejudice and discrimination to persist – a vicious cycle of bigotry 
is thus created. 
 
In other European countries such as France, Germany, Belgium and Holland – the ‘novelty and shock’ 
factor of legislating for same sex relationships has very quickly given way to a greater social acceptance 
as couples and their relationships become visible and gain a legal and social status. With visibility and 
legal status comes greater social proximity and with social proximity comes a more positive climate 
towards hitherto marginalised groups. 
 
For same sex couples wishing to formalise their commitment to each other in Scotland, the proposed 
framework for civil partnerships addresses three key requirements. 
• It provides a defined opportunity for couples to recognise a personal milestone in their 

relationship. Such commitment between two people is one of life’s potential ‘rites of passage’, can 
contribute to the personal growth and well-being of those concerned and meets a deep-rooted 
psychological need for many individuals.  

• It establishes a mechanism for the wider society to recognise and acknowledge such personal 
commitment– ending the invisibility that has prevented same sex couples fully participating in the 
communities in which they live and enabling the social recognition of family units. 

• It establishes a range of legal rights and responsibilities that will ensure fair treatment for same 
sex couples and eliminate the discrimination and disadvantage that all too many people currently 
face – particularly in the most challenging circumstances of death or separation. 

 
These three elements reflect a combination of legal, practical and social benefits that must be seen as a 
complete package. It is of limited benefit to know that you are financially protected on the death of your 
partner if social institutions continue to classify you as ‘single’ – negating the life commitment of your 
relationship. 
 
Too often opponents of equality in relation to sexual orientation attempt to diffuse the argument down to a 
simple series of practical protections. They propose ways to address these that do nothing to recognise 
the social as well as the emotional importance of the relationship to the people involved, their families 
and their friends. 
 
For people to be truly treated as equal by the society in which they live then they must be genuinely 
perceived as equal. We often emphasise that civil partnership is not just about rights but also about 
responsibilities – we must not forget that with rights and responsibilities comes recognition. 
   

                                                      Stonewall Scotland 
11 Dixon Street 
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EO/S2/03/5/04 

Couple Counselling SCOTLAND  18 York Place  Edinburgh  EH1 3EP  
Tel. (0131) 558 9669  Fax. (0131) 556 6596 
Registered Company Limited by Guarantee No. 103692   Charitable Status SC013790  Chief Executive:  Hilary Campbell 
 

Couple Counselling SCOTLAND 
Promoting, developing and co-ordinating a confidential  
counselling service for couples in Scotland 

 

Who We Are 

Couple Counselling Scotland has been providing relationship support for over 50 
years.  We work closely with our sister organisation Relate.  Our work is carried 
out by a national network of independent local services, counselling takes place in 
about 50 centres across Scotland.  Most of our counsellors are volunteers.  There 
are many agencies providing counselling but our unique skill is in counselling 
people with relationship difficulties.  This impinges directly on the quality of 
family life in Scotland.  Last year about 4,500 children benefited from our work 
with their parents. 

What Does Couple Counselling Scotland Do? 

1. Works in partnership with its sister organisations in the Relate Federation. 

2. Selects and trains men and women as accredited couple counsellors. 

3. Supports the practice of couple counsellors through individual and group 
supervision. 

4. Provides a professional development programme for accredited couple 
counsellors. 

5. Trains accredited couple counsellors as psychosexual therapists. 

6. Supervises the practice of psychosexual therapists. 

7. Provides support to affiliated local services to develop psychosexual 
therapy clinics locally. 

8. Offers advice, guidance and learning opportunities to others in related 
fields of work. 

9. Acts as a national voice on behalf of couples in Scotland. 

10. Pilots projects in partnership with local affiliated services and others to 
test new services for couples  

11. Co-ordinates the work of couple counselling in Scotland. 

12. Relates to and works in partnership with other organisations supporting 
families in Scotland. 

Relationship counselling works.  Two out of three couples stay together and for 
the ones that don’t it’s not necessarily a bad outcome.  With separation 
counselling they will part with a greater understanding of what happened and 
increased self-awareness to take into a new relationship. 

We changed our name from Marriage Counselling Scotland in the late 1990s to 
reflect the fact that many couples who come to us are not married and a significant 
but small percentage are same-sex couples, we felt that the name was a barrier to 
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potential clients. 
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Lesbian Mothers Scotland 
C/o One Parent Families Scotland 

Civil Partnership Registration Consultation Response 
 
Who we are 
Lesbian Mothers Scotland is a voluntary LGBT organisation supported by One Parent 
Families Scotland, 13 Gayfield Square, Edinburgh EH1 3NX. We agree to our 
response being made public. We are also happy to be consulted again by the Civil 
Law Division. 
1. Principle of civil partnership 
We strongly support the principle of legal recognition of same sex partnerships. 
Stability and public and legal recognition of lesbian relationships is important for 
children, but currently there is a significant lack of such  recognition.Given that the 
recent research on Discrimination showed that ethnic minorities and gay men and 
lesbians were thought most likely to encounter discrimination, it is crucial that the 
Scottish Parliament and Executive reinforce the recognition implied by civil 
partnerships in other areas of policy. Examples include: 

 Education policy: Very recently we had an incident where a Daily Mail Reporter 
infiltrated the Edinburgh Lesbian Mothers group and the paper printed an 
inaccurate story alleging that the planned use of dolls in nursery and primary 
schools to explain a variety of types of difference including lesbian families would 
involve teaching young children about lesbian sex. When the Executive was asked 
for a comment the spokesperson merely said that it was up to headteachers to 
decide on the use of such dolls. It would be much more positive in changing 
attitudes if both Officials and Politicians would be clear that teaching about 
difference in all its forms is an essential underpinning of equality and is indeed 
required by the commitment to equal opportunities in the Education Act. We 
would also like to see guidelines to schools that libraries should include books 
portraying lesbian families so that children of lesbian parents will know that their 
family situation is not unique. Individual members of our group have requested 
this of their child's own schools and have usually had a positive response, but it 
should not be a matter of individual initiative. It is also vital that homophobic 
bullying of children of lesbian parents is explicitly recognised in school anti 
bullying policies, recorded and dealt with. 

 Health: Many lesbian couples are keen to have children, but require assistance 
from NHS Donor Insemination. As far as we have been able to establish Lothian 
is the only area of Scotland which currently treats lesbian couples equally 
compared with heterosexual couples, though we understand that they have now 
been joined by the Glasgow NHS Trust Hospital. 

2. Legislation by Sewel Motion:We are disappointed by the half hearted 
commitment to equality implied by Cathy Jamieson's statement about following 
the Westminster route for legislation. This is not in accordance with the 
commitment in the Scotland Act to Equality, defined to include sexual orientation, 
nor with the excellent record of the Parliament in abolishing Clause 2(A) in 
advance of the equivalent measure in England and Wales, and of incorporating 
equality for same sex couples with cohabiting couples in a number of pieces of 
legislation. If the discriminatory attitudes noted above are to be overcome, we 
badly need politicians to be brave enough to stand up clearly for equality. In doing 
so they should take heart from the fact the the research on discrimination showed 
only a minority of the population were prejudiced against lesbian or gay parents or 



EO/S2/03/5/05 

teachers and a smaller proportion of Catholics were prejudiced, than members of 
the Church of Scotland or Presbyterians.  
While we accept that there are some practical advantages to having similar laws 
across GB, there is also the disadvantage that the Sewel motion route gives no 
opportunity for Scotland to introduce more positive equality, for example, by 
opening up civil partnership to heterosexual couples. We believe that if the Sewel  
route is followed, it is vital that the Parliament has adequate time to scrutinise the 
legislation properly to make sure that it is consistent with Scots Law. 

3. Principle of same sex couples being able to register in Scotland,  be 
recognised in England and Wales and have access to similar devolved 
benefits: We support these changes. 

4. Civil Partnership: We agree that partnership registration should be based on 
Scots law. 

5. Civil Partnership not available to cohabiting heterosexual couples: We do not 
agree that civil partnership should be confined to same sex couples. Making it 
available to heterosexual couples would offer them the choice of obtaining greater 
protection for dependent partners and would be unlikely to undermine marriage. 
Instead more children would be raised in a family structure which is legally 
recognised. Currently very many cohabiting couples believe falsely that they 
achieve such protection simply by living together. Others are opposed to marriage 
because of its religious or patriarchal overtones, but would welcome the 
opportunity to enter into a civil partnership. 

6. Marriage not available to same sex couples: We disagree that marriage should 
not be available to same sex couples. A number of countries have already opened 
up marriage to same sex couples, notably Belgium, Canada and Netherlands. In 
Scotland a number of lesbian couples in our group have been able to go through 
"Marriage ceremonies" at various churches (Church of Scotland, Quaker and 
Episcopal Church). The commitment which many couples wish to make to each 
other is of an equal level to the marriage commitment and the request "Will you 
join me in a civil partnership?" does not carry quite the same personal and social 
impact as the traditional "will you marry me". We also note that the research on 
discrimination mentioned above found that only 30% disagreed with gay 
marriage. We therefore believe that both marriage and registered civil partnerships 
should be available to both same sex and heterosexual couples. 

7. Formal Requirements for civil partnerships: We support the proposed formal 
requirements for civil partnerships. 

8. Processes for registration and dissolution:  
 Registration: We support the proposed processes for registration, 

although we would like to see a requirement that the legal implications of 
civil partnerships are made available to couples giving notice of their 
intention to register. We also believe that this would be equally beneficial 
for couples who give notice of intention to marry.  

 Dissolution: With regard to dissolution, while we acknowledge that what 
is proposed mirrors the situation for marriage, it is very unfortunate that 
the suggested waiting periods for dissolution have not been reduced, as 
proposed in previous Consultation Documents on Family Law. We would 
suggest that civil partnerships should be capable of dissolution within a 
year by mutual consent, or within two years if one partner disagreed as has 
already been proposed for marriage. Scots Law also does not include a 
waiting period of a year before divorce proceedings can be started.  
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 Unreasonable behaviour: We also suggest that there should be some 
guidelines regarding unreasonable behaviour, including recognition of 
mental cruelty and infidelity.  

 Protection of partner's financial interests: There are also issues for 
same sex couples which apply equally to married couples, that one partner 
should not be able to enter into financial arrangements which prejudice the 
interests of the other without the partner's written consent (for example 
taking out a  second mortgage on a house which is only in one name.). We 
suggest that this safeguard should be looked at in the proposed legislation. 

9. Recognition of civil partnerships in Scots Law: We believe that the situation 
with regard to parental responsibility and the proposed civil partnership is 
complicated. Issues which arise include: 

 Rights conferred by partnerships on step parents:  we believe that civil 
partnership registration should automatically confer parental 
responsibility, subject to the agreement of the child, rather than this having 
to go separately to the Court.  This is being proposed for heterosexual 
couples in the context of the Scottish Family Law Bill which is scheduled 
for winter 2004, yet the civil partnership proposals as they stand would 
disadvantage registered same sex couples relative to both married and 
cohabiting heterosexual couples. 

 Adoption and fostering: We would also like to see the timetable of 
reform  of adoption and fostering legislation speeded up to a similar 
timetable to the civil partnership registration legislation to bring Scotland 
into line with England and Wales where same sex couples can now jointly 
foster and adopt. In Scotland a same sex couple cannot adopt jointly and it 
is illegal to place a foster child with a same sex couple. This is highly 
discriminatory to same sex couples and gives adopted children much less 
legal protection through only having one legal parent, while also 
unecessarily narrowing options for foster families who are in very short 
supply. 

 Children born through Anonymous Donor Insemination: Children 
born to a married couple through DI are legally presumed to be the 
children of the husband. We believe that the same presumption should be 
extended to lesbian registered partners. 

10. Consequent recognition in other areas of Scots Law: We agree with this. 
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CIVIL PARTNERSHIPS  
A CONSULTATION WITH  

LGBT YOUNG PEOPLE IN SCOTLAND 
 

Young people from as far a field as Dumfries and Aberdeen came together on the 
18th of October to discuss rights for LGBT people at the 5th national Have Your Say 
event.   

 
The aim of the Have Your Say Project is to enable young LGBT people to express their 
opinions both individually and collectively to the whole of Scotland.   
By working together we hope that the lives and experiences of LGBT young people 
will be acknowledged and celebrated; and that their views will be listened to in the 
development of national policy. 

 
Matthew Middler aged 18 from Aberdeen and Sarah Rowlinson aged 16 from the 
Scottish Borders are members of the Scottish Youth Parliament representing the issues 
and concerns of Scotland’s LGBT youth population.  As part of the day, Matthew and 
Sarah carried out a consultation into young LGBT people’s views of Civil Partnerships.  
The results of the consultation are laid out below. 

 
CIVIL PARTNERSHIP CONSULTATION 

 
I WOULD LIKE  MIXED & SAME SEX CIVIL PARTNERSHIPS………………………….. 

 
‘I THINK IT BRINGS A GREATER SENSE OF  EQUALITY AND DOESN’T SEGREGATE ANYONE’ 

 
‘IT WILL GIVE THE SAME RIGHTS TO EVERYONE – EVEN PEOPLE WHO DON’T WANT TO 
MARRY’ 

 
‘I THINK IT WOULD CREATE A BETTER, MORE EQUAL COMMUNITY FOR EVERYONE’ 

 
‘BECAUSE IT HAS ADVANTAGES FOR BOTH SEXES I.E. ADOPTION, RELIGION, N.O.K, ‘ 

 
‘SHOULD BE THE SAME RIGHTS FOR ALL.’ 

 
I WOULD LIKE SAME SEX CIVIL PARTNERSHIPS………………………….. 

 
‘BOTH HALVES OF THE PARTNERSHIP WOULD BENEFIT FROM THE LEGAL CHANGES IN CIVIL 
PARTNERSHIP’ 

 
‘CIVIL PARTNERSHIP WOULD GIVE SAME SEX COUPLES MANY, MANY RIGHTS THAT 
MARRIED COUPLES HAVE’ 

 
‘THIS WOULD BE A GIANT LEAP FOR LGBT PEOPLE – GIVE THEM MORE STABILITY’ 

 
I WOULD LIKE MARRIAGE FOR SAME SEX PARTNERS BECAUSE….. 
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‘IT’S IMPORTANT FOR EQUALITY (& I THINK IT WOULD DECREASE DISCRIMINATION AND 
HOMOPHOBIA)’ 

 
‘ANYTHING LESS THAN EQUAL MARRIAGE RIGHTS FOR SAME SEX COUPLES WOULD MAKE 
CIVIL PARTNERSHIPS SEEM INFERIOR’ 

 
‘CIVIL PARTNERSHIPS IS A GOOD, NON-RELIGIOUS THING, BUT LGBT PEOPLE ARE 
RELIGIOUS TOO ANDSHOULD BE ABLE TO HAVE A RELIGIOUS MARRIAGE’ 

 
‘MARRIAGE IS A CONCEPT/THEORY USED BY SOCIETY/GOVERNMENT TO EXPLAIN 
ADJUDICATE/BUILD RIGHTS AND ROLES AND SO MARRIAGE SHOULD BE OPEN TO SAME 
SEX COUPLES’ 

 
‘WE SHOULD BE ALLOWED THE SAME AS HETEROSEXUAL COUPLES’ 

 
‘WE SHOULD BE ALLOWED THE SAME RIGHTS TO EXPRESS OUR RIGHTS AS HETROE’S’ 

 
‘EVERYONE SHOULD BE AFFORDED THE SAME RIGHTS REGARDLESS’ 

 
‘THE RIGHT TO GET MARRIED IS IMPORTANT’ 

 
‘A LOT OF PEOPLE DREAM OF GETTING MARRIED – WHY SHOULD ANYONE STAND IN THE 
WAY OF THIS DREAM’ 

 
I WOULD LIKE  NO FORM OF CIVIL PARTNERSHIPS………………………… 

 
‘DON’T NEED A CEREMONY/BIT OF PAPER TO LET SOMEONE KNOW YOU LOVE THEM’ 

 
 

WHAT PROBLEMS DO LGBT PEOPLE FACE BECAUSE OF THE LACK OF CIVIL PARTNERSHIPS? 
 

“PARTNERSHIP RIGHTS IN DEATH, ADOPTION RIGHTS, NEXT OF KIN,” 
 

“BEING PARTNER NOT FAMILY” 
 

“OWNERSHIP RIGHTS / HOSPITAL VISITATION RIGHTS” 
 

“MANY, MANY LEGAL PROBLEMS SHOULD SOMETHING HAPPEN TO ONE OF THE PEOPLE 
IN A SAME-SEX RELATIONSHIP”. 

 
“ORGAN DONATION” 

 
“LACK OF RECOGNITION BY OUTSIDE WORLD OF HOW IMPORTANT/SERIOUS LGBT 
RELATIONSHIP IS”. 

 
“INSURANCE/ADOPTION PROBLEMS”. 

 
“INSURANCE CLAIMS IE ACCIDENTS I.E” 
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“PEOPLE FEEL LESS COMMITTED IN RELATIONSHIP” 

 
“PARTNERSHIP CAN SUFFER BECAUSE OF PART OF LEGAL STATUS” 

 
“WHEN A RELATIONSHIP ENDS HAVING A LEGAL STATUS, CAN HELP IT NOT BEING MESSY – 
HELP TO COPE” 

 
WHAT DIFFERENCE DO YOU THINK CIVIL PARTNERSHIPS WILL BRING TO YOUR LIFE….. 

 
CHILDHOOD 

 
“LESS PRESSURE” 
“LESS PANIC ABOUT NEVER GETTING MARRIED” 
“MORE ACCEPTANCE” 
“DON’T KNOW” 

 
EDUCATION 

 
“MORE AREAS FOR DISCUSSION IN SCHOOLS” 
“MORE FEELING OF ACCEPTANCE” 
“NO EFFECT” 

 
FAMILY 

 
“BOND FAMILIES CLOSER TOGETHER” 
“MAKE PARENTS MORE UNDERSTANDING ABOUT THEIR CHILD” 
“THEY CAN STILL COME TO MY WEDDING” 
“THEY WANT A PARTY” 
“NO DIFFERENCE” 

 
COMING OUT 

 
“I CAN EXPLAIN TO PEOPLE THAT I CAN MAKE A LEGAL   COMMITMENT – MAY CARRY 
MORE WEIGHT” 
“NO DIFFERENCE” 

 
JOB 

 
“GREATER FEELING OF STABILITY” 
“MY PARTNER WILL BE ABLE TO ENJOY PERKS” 

 
RELATIONSHIPS 

 
“INCREASE IN BOND ONE SHARES WITH THEIR PARTNER” 
“STRENGTHEN RELATIONSHIPS” 
“FEEL MORE SECURITY” 
“STRENGTH” 
SOCIAL LIFE 
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“SOCIAL LIFE WOULD NOT BE AFFECTED” 

 
ADULT RELATIONSHIPS I.E. GETTING HOUSE 

 
“MAKES NO DIFFERENCE AT THE MOMENT” 

 
WHAT DIFFERENCE DO YOU THINK CIVIL PARTNERSHIP WILL BRING TO THE LIFE OF AN 
LGBT YOUNG PERSON IN 10 YEARS…… 

 
CHILDHOOD 

 
“GROW UP IN AN ENVIRONMENT OF RESPECT” 
“WOULD MAKE FUTURE PEOPLE LESS DISCRIMINATE TO FUTURE  

LGBT PEOPLE” 
“MIGHT PROMOTE MORE VALUES WHILST BEING DIVERSE” 
“ENCOURAGE ACCEPTANCE AND DIVERSITY” 
“MAKE THEM FEEL AS IMPORTANT AS STRAIGHT COUNTERPARTS” 

 
EDUCATION

 
“WIDER KNOWLEDGE RE MARRIAGE” 
“ENCOURAGE EDUCATION” 

 
FAMILY 

 
“EASIER TO INTRODUCE PARTNER” 
“PERHAPS EASIER TO COME OUT” 
“EASIER FOR EVERYONE TO ACCEPT” 
“ACCEPTANCE” 
“GAY PEOPLE COULD HAVE WEDDINGS – YAY!” 

 
COMING OUT

 
“THE DEBATE AND THE EXISTENCE OF CIVIL PARTNERSHIP WOULD HAVE  MADE A LOT OF 
PEOPLE AROUND ME/PERSON MUCH MORE FAMILIAR WITH LGBT ISSUES” 
“WOULD MAKE IT EASIER AS IT’D BE MORE WIDELY ACCEPTED” 
“MAKE IT EASIER AND MORE ACCEPTED” 

 
JOB 
“WOULD NOT HAVE TO LIE ABOUT YOUR STATUS” 

“ LESS OF AN ISSUE” 
 
 

RELATIONSHIPS 
 

“A CLEAR OPTION” 
“WOULD MAKE RELATIONSHIPS A LOT EASIER DUE TO LEGAL  IMPLICATIONS, 
ESPECIALLY IN THE EVENT OF A SPLIT” 
“WOULD MAKE RELATIONSHIPS MORE SOLID” 
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SOCIAL LIFE 
 

“COUPLES WOULD BE MORE ACCEPTING TO THE LGBT LIFESTYLE” 
 

ADULT RELATIONSHIPS I.E. GETTING A HOUSE 
 

“PENSION RIGHTS” 
“PARTNER RIGHTS ON DEATH” 
“SURVIVING PARTNER WOULD HAVE MORE RIGHTS IF THE OTHER  PASSED AWAY” 
“PENSION RIGHTS, LEGAL RECOGNITION IN MEDICAL AND FINANCIAL MATTERS” 

 
WHAT DIFFERENCE TO YOU THINK INTRODUCING CIVIL PARTNERSHIPS WOULD HAVE TO 
THE FOLLOWING PEOPLE’S LIVES…..? 

 
FRIENDS OF LGBT PEOPLE 

 
FRIENDS COULD OPENLY GO OUT ON DOUBLE DATES 
GIVE THEM A CHANCE TO GIVE YOU THAT WEDDING PRESENT 
ACCEPTANCE OF IT 
MORE KNOWLEDGE 
MORE WEDDINGS 
FRIENDS HAVE A CHANCE TO PARTICIPATE IN A FORMAL AND LEGAL UNION OF THEIR 
FRIENDS 

 
PARENTS OF LGBT PEOPLE 

 
COULD CAUSE A BIGGER RIFT BETWEEN PARENTS AND CHILD 
COULD AFFECT PARENTS IN TERMS OF NEXT OF KIN AND RESPONSIBILITIES INCASE OF 
ILLNESS AND POSSIBLE INHERITENCE ISSUE 
CAN BOTH ADOPT THE SAME CHILD 
MORE CLARITY 
MORE SECURITY AND RIGHTS 
BUILD A BETTER RELATIONSHIP WITH YOUR CHILDREN AND HAVE PROPER LEGAL RIGHTS 
AND RESPONSIBITIES 
A CHANCE TO CELEBRATE AND EXPLAIN OUR RELATIONSHIP 
WILL ENABLE THEM TO RELATE TO MY PARTNERS FAMILY IN A NORMAL WAY 

 
CHILDREN OF LGBT PEOPLE 
 
CHILDREN COULD BE PICKED ON AT SCHOOL 
FEEL MORE SECURE AS BOTH THEIR PARENTS HAVE LEGAL RECOGNITION OF 
PARENTHOOD 
IT WOULD MAKE RELATIONSHIPS STRONGER AND ADD SECURITY TO IT 
ADOPTION OF PARTNERS CHILD/CHILDREN 

 
BROTHERS & SISTERS OF LGBT PEOPLE

 
WIDER ACCEPTANCE AMONG SIBLINGS 
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LEARNING ABOUT IT / MORE ACCEPTANCE 
WOULD BE ACCEPTED THE WAY HETREOSEXUAL MARRIAGE IS 
INHERITANCE RIGHTS 
WOULD BE CLEARER ABOUT MY PARTNERS STATUS 
WOULD HAVE A FAMILY MEMBER ADDED INTO THEIR LIFE. 
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EQUAL OPPORTUNITIES COMMITTEE 
 

Tuesday, 28 October 2003 
 

Civil Partnership Registration – Witness Expenses 
 
 
 
Background 
 
1. Under Rule 12.4.3 of the standing orders, the Committee may arrange for 
payment of expenses incurred by any witness invited to give evidence at a 
committee meeting.  Reimbursement is entirely at the discretion of the 
Committee. 
 
2. The witness expenses scheme was established by the Parliament on 6 
July 2000 (motion S1M-1086) and sets out the categories of claim that may 
be considered. 
 
Action 
 
3. The Committee is invited to delegate to the Convener responsibility for 
arranging for the SPCB to pay, under Rule 12.4.3, any witness expenses 
which arise during this inquiry.  However, in the event of the Convener 
rejecting a claim it will be referred back to the Committee for consideration. 
 
 
 
Jim Johnston 
Clerk to the Committee 
October 2003 
 


