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1. EXECUTIVE SUMMARY AND KEY ACTION POINTS

1.1 Within one month of the General Election the Secretary of State and COSLA agreed to establish
a joint Task Force to develop the Best Value framework in Scotland.   With the development of
councils public performance reporting by the summer of 2000 that framework will be fully in
place.   In November the Task Force will also report on the need for, and nature of, any
legislation for Best Value in Scotland.

1.2 The contrast of Best Value with CCT is stark and it is not surprising that CCT had a particularly
harmful impact on equalities.   Best Value holds much greater promise than CCT for the
delivery of quality services.   This is because the Best Value framework is built around the need
for services to be responsive to the needs of the whole community and a recognition that the
delivery of quality services is dependent upon a trained and motivated workforce.

1.3 In this guidance the term “equalities” is used in its widest sense and would encompass not only
gender, race, disability and sexual orientation but also individuals and groups facing
discrimination on the grounds of “age, language or social origin, or of other personal attributes,
including beliefs or opinions, such as religious beliefs or political opinions” [from definition of
equal opportunities provided in Scotland Act 1998].

Recommendation

If Best Value is to deliver the quality of services which meet the needs of the whole
community, councils must integrate equalities within the Best Value framework.

1.4 The integration of equalities issues within the Best Value framework cannot be achieved unless
the council includes the promotion of equal opportunities as a core value and there is a clear
commitment to mainstreaming equalities issues into all aspects of its work.   This in turn will
require the inclusion of equalities issues within the council’s strategic objectives and processes
put in place to ensure that service plans are achieving those objectives.

Recommendations

Councils should ensure that equalities issues are reflected in their strategic objectives and
highlighted within service plans.

Councils should ensure that there is top-level commitment at both elected member and
officer level to mainstreaming equalities.

1.5 In formulating policy, it is essential that the whole community is consulted.   It must also be
recognised that the community is not a homogeneous group but a diverse mix of different groups
and there is a need to give particular attention to involving individuals and groups often
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excluded from decision making and the democratic process.   A culture of actively seeking the
views of equalities groups and being more willing to listen and take account of different views,
is essential if councils are to ensure their effective participation.

Recommendation

Ensure that, in formulating policy, in setting service standards and targets, and in
reviewing services, the whole community is consulted.

1.6 Monitoring and evaluating performance in terms of equalities criteria is as important as
measuring any other aspect of a service.   Any definition of quality must take account of “fair
access” to services.   This means that any service’s definition of quality must include making it
accessible and appropriate for all members of the community.   In this context measuring take-
up of services by equalities groups will be essential in helping to determine equality of access
(in its widest sense) to all services.

Recommendations

Councils should ensure that equalities performance measures and targets are identified to
measure their performance in the delivery of equal opportunities and are reported to the
public through public performance reporting.

Councils should identify gaps in information on take-up of services and employment
particularly in relation to gender, race/ethnicity and disability, and prepare an action plan
over a realistic timescale to fill those gaps.

1.7 Service reviews are already established as perhaps the most important driver for continuous
improvement and it is essential that equality considerations are built into their design and
conduct.   The improvement plans arising from the review should also identify areas of
improved performance against equality objectives and set targets for improvement over an
agreed timescale.

Recommendation

Councils should ensure when undertaking service reviews that they take account of
equalities issues and assess the equalities impact of policy proposals.

1.8 Councils’ performance in delivering equality of opportunity should be subject to internal and
external scrutiny.   Explicit provision for this must be made in councils’ decision making and
scrutiny structures.   The key role of specialist equal opportunity officers in facilitating internal
scrutiny should also be recognised.   External scrutiny by the public will be achieved through
public performance reporting and representatives of equalities groups should have a direct input
into this process.

Recommendation

Councils should ensure that the scrutiny of performance in relation to Best Value includes
mechanisms for the internal/external scrutiny of the delivery of equality objectives.
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1.9 There is general support for the amendment of Section 17 of the Local Government Act 1988 to
allow councils to take into account terms and conditions of employment and equalities in the
tendering process.   Notwithstanding the need for legislative change, councils can still ensure
that equalities requirements relating to service delivery are specified in contract documentation
and that service providers will meet those specifications.

Recommendation

Councils should ensure that equality requirements are taken into account in their
procurement strategy.

1.10 Because the delivery of quality services is dependent upon a trained and motivated workforce it
is essential that councils’ employment policy and practice reflects their commitment to equal
opportunities.   Moreover, continuous improvement will not happen unless staff are fully
involved in the process and have the opportunity to contribute their views.

Recommendation

Councils should ensure that their employment policies and the implementation of the
Single Status agreement are fully in line with their commitment to equal opportunities and
Codes of Practice.
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2. BEST VALUE IN SCOTLAND

2.1 Within one month of the General Election the Secretary of State and COSLA agreed to establish
a joint Task Force to develop Best Value in Scotland.   This action reflected the priority the
Secretary of State and COSLA gave to councils providing affordable services of the highest
possible quality focused on the needs of their customers and citizens and the recognition that
CCT has failed to deliver continuous improvement.   The first Task Force report in July 1997 set
out the key principles and essential elements of Best Value and the second report published at
the end of July 1998 developed the framework and introduced the concept of Public
Performance Reporting.  The reporting of performance and targets for improvement will
increase local accountability and allow local people to make informed and meaningful
judgements about the performance of their own council. With the development of councils’
Public Performance Reporting frameworks by the summer of 2000 the Best Value framework
will be fully in place.

2.2 The Task Force has, more recently, been considering the longer term arrangements for Best
Value, with particular reference to the need for, and nature of, any legislation.   The Task
Force’s emerging conclusions were published in a report in March of this year for consultation.
Their final report will be presented to the new First Minister and COSLA in November.

2.3 The approach taken in developing Best Value has been welcomed by Scottish councils.
Particularly the fact that:

� Best Value is about quality as well as cost;
 

� It is about continuous improvement - getting better year on year;
 

� It is comprehensive and covers all services for which councils are responsible;
 

� The focus is on accountability to local people and not to central government;
 

� It aims to be descriptive - setting the framework for local choice - and not prescriptive

� It builds on good practice already evident in councils; and
 

� It focuses on success not failure.

2.4 But perhaps the most significant benefit of Best Value is to place with councils, for the first
time, the ability to control the agenda of continuous improvement within local government.
Local government was denied that control in the past because central government didn’t trust
local government to deliver an agenda of continuous improvement.   Thus we had Compulsory
Competitive Tendering.

2.5 The contrast of Best Value with CCT is stark.   CCT was about achieving least cost - the quality
of a service was hardly taken into account.   CCT was periodic - once a contract was made
continuous improvement had to be negotiated at a price.   CCT focused on a limited number of
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activities and fragmented councils rather than encouraging a corporate approach.   CCT focused
on accountability to Government Ministers.   It was controlled by Government and encouraged a
blame culture with its focus on sanctions for alleged failures.   CCT was driven by regulations
and there was no room for local choice.   There in fact was little role for elected members.

2.6 It is not surprising, therefore, that CCT had a particularly harmful impact on equalities.   The
Equal Opportunities Commission showed that in catering and cleaning services, 90% of savings
were made at the expense of the mainly female part time workers, with jobs being lost and hours
and pay being reduced.   Black and ethnic minority workers and disabled people also tended to
be disproportionately disadvantaged by the effects of CCT.

2.7 Best Value holds much greater promise than CCT for the delivery of quality services.   This is
because the Best Value framework is built around the need for services to be responsive to the
needs of the whole community and recognition that the delivery of quality services is dependent
upon a trained and motivated workforce.
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3. BEST VALUE AND EQUALITIES

3.1 If Best Value is to deliver the quality of services which meet the needs of the whole community,
it is essential that equalities is integrated within the Best Value framework.   If this is not done,
as well as not delivering quality services, there is the danger that Best Value will be no different
from CCT in terms of its impact on equalities.

3.2 The fact that the importance of equal opportunities was not made explicit in the first report of
the Best Value Task Group – for example by making equality a key principle of Best Value –
was a missed opportunity.   That being said the key principles that were identified –
accountability, transparency, continuous improvement and ownership – underpin Equal
Opportunities as much as Best Value.   In particular the principle of ownership – the need for
processes which allow for participation by each group or individual – is essential if equal
opportunities is to be achieved.

3.3 The Task Force report on the longer term arrangements, however, states that “a Scottish
authority seeking to achieve Best Value has the following characteristics [including
seeking]…….to incorporate equality issues in the Best Value framework”.   The same report
identifies the equalities issues connected with Best Value as:

� “assessing the quality and effectiveness of services in meeting the differing needs of groups
in the community;

� the extent to which those services are accessible to those groups through the provision of
crèche facilities, accessible buildings or the provision of information in other languages,
Braille etc;

� the employment profile of staff providing the services in terms of gender, ethnic origin and
disability and what measures are being taken to provide equal opportunity in terms of
recruitment, training and career progression;  and

� the development of performance measures and targets which allow an authority to judge its
performance in implementing equality of opportunity over time and in comparison with
others.

Finally, as well as authorities taking equal opportunities into account in its employment policy
and practice, there is also the issue of the extent to which equality matters can be taken into
account when awarding tenders.”

3.4 In this guidance the term “equalities” is used in its widest sense and would encompass not only
gender, race, disability and sexual orientation but also individuals and groups facing
discrimination on the grounds of “age, language or social origin, or of other personal attributes,
including beliefs or opinions, such as religious beliefs or political opinions” [from definition of
equal opportunities provided in Scotland Act 1998].
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3.5 The integration of equalities considerations at every stage in the Best Value framework is
illustrated in Figure 1 and more detailed discussion on how this might be done is the subject of
the remainder of this guidance.

In brief, the integration of equalities will mean that:

� equalities issues are reflected in the strategic objectives of the council and highlighted within
service plans;

� in formulating policy, in setting service standards and targets, and in reviewing services the
whole community is involved;

� equalities performance measures and targets are identified to measure the council’s
performance in the delivery of equal opportunities and reported to the public through Public
Performance Reporting;

� when undertaking service reviews councils assess the equalities impact of policy proposals;

� the scrutiny of performance includes mechanisms for the internal/external scrutiny of the
delivery of equality objectives;

� equality requirements are taken into account in the council’s procurement strategy; and

� the council’s employment policy and practice is fully in line with their commitment to equal
opportunities.

3.6 The successful integration of equalities within the Best Value framework requires commitment
and leadership by elected members and senior officers.   It also represents an opportunity,
perhaps the most important opportunity, for mainstreaming equalities into all council objectives.
More detailed guidance on mainstreaming is also available from COSLA.
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Figure 1

Best Value Framework Mainstreaming Equalities

Sound Governance

� Establish strategic values, aims and
objectives

� Ensure service objectives, achieve
strategic aims

� Ensure employment policy and practice
achieve strategic aims

� Ensure customer/citizen focus
� Involve staff and unions

1. Equal Opportunities as a core value
2. Inclusion of Equalities as strategic aim
3. Ensure service plans, support equality

objectives
4. Ensure employment policy and practice

deliver equal opportunities
5. Consult about equalities issues with

stakeholders including staff and unions

Establish Performance measures Set equalities performance measures

Undertake service reviews

� Establish a review programme
� Consult on performance standards and

targets
� Compare performance
� Option appraisal
� Prepare improvement plan

Identify areas where review necessary to
achieve/improve equalities

Consult with users/non-users   -  is service
appropriate and accessible to equalities
groups

Assess equalities impact of alternative forms
of service delivery

Set equality targets

Develop framework for Public
Performance Reporting

Publish performance against Equality
objectives

Effective scrutiny of performance
� Internal
� External audit and inspection

Establish mechanisms for internal/external
scrutiny of delivery of equality objectives
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4. THE BEST VALUE FRAMEWORK:  MAINSTREAMING EQUALITIES

Sound Governance

4.1 The first Task Force report (SODD Circular 22/97) sets out the essential elements of a Best
Value Framework, one of which is sound governance.   Elected members set the overall values,
aims and objectives for the council which determine priorities for spending and the services that
will be provided.   To deliver these strategic aims and objectives there needs to be in place sound
management arrangements including strategic and service planning and budgetary control.

4.2 The integration of equalities issues within the Best Value framework cannot be achieved unless
the council includes the promotion of equal opportunities as a core value and there is a clear
commitment to mainstreaming equalities issues into all aspects of its work.   This in turn will
require the inclusion of equalities issues within the council’s strategic objectives and processes
are put in place to ensure that service plans are achieving those objectives.   Because quality
services are dependent upon a trained and motivated workforce it is also essential that the
council’s ’employment policy and practice (see Section 6) reflects the commitment to equal
opportunities.

4.3 A number of actions are needed if a council is to be effective in mainstreaming an equalities
dimension into it policy planning.   These are covered in some detail in COSLA’s guidance on
mainstreaming and are summarised below.

Action Points

� Ensure equal opportunities is included as one of the council’s core values

� Ensure inclusion of Equalities issues within the council’s strategic objectives

� Ensure that there is top-level commitment at both elected member and officer level to
mainstreaming equalities

� Ensure there are effective decision making and scrutiny structures to harness that
commitment

� Ensure that equalities objectives, actions plans, targets and agreed timescales are dovetailed
within strategic/service planning processes

� Ensure the council’s employment policy and practice delivers equal opportunities

� Ensure provision of corporate/specialist support and training programmes

Customer/Citizen Focus

4.4 Whilst elected members set the overall direction for the council which determine priorities for
spending, customers and citizens are seeking and should be given a role in reaching those
decisions.   By ensuring their involvement a council can be sure that it is addressing the real
needs and priorities of its communities.   As part of sound governance a council will need to
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show that it is developing effective means to encourage involvement and that the results are
evident in the way it carries out its business.

4.5 In formulating policy it is essential that the whole community is consulted – as customers or
potential customers, citizens, the business community and voluntary sector – as well as building
on the experience of elected members and staff.   It must also be recognised that the community
is not a homogenous group but a diverse mix of different groups and there is a need to give
particular attention to involving individuals and groups often excluded from decision making
and the democratic process.   In fact these excluded groups form not the so called “minority
interest” but the majority of the population.

“It is important to dispel the myth that striving for equality of opportunity is about taking
on board marginal minority concerns” [Best Value and Equal Opportunities”, LGIU]

4.6 A culture of actively seeking the views of equalities groups and being more willing to listen and
take account of different views, is essential if councils are to ensure their effective participation.
In particular, such a culture is necessary if there is to be a development of trust between the
council and the communities it seeks to serve.   But there is also a need to make special efforts to
ensure the participation of equalities groups in the consultation process and review the actual
methods of consultation used in terms of their appropriateness for the groups in question.  Also
in undertaking more general consultation it is important to ensure that the respondents reflect the
whole spectrum of the population. Councils’ consultation strategies could also set out the key
principles and approaches for consulting hard to reach communities.  It must be remembered
that the final policy decision rests with the council.  This may involve difficult decisions where
there is no consensus and the council has to balance the different views within what may be a
very diverse community.

Action points

� Know the composition of the community the council serves.   Are some groups over or
under-using particular services?

� Review existing methods of consultation, particularly in regard to whether equalities groups
are under-represented and take action to redress any imbalance.

� Find more innovative ways to consult those individuals and groups who do not respond to
the more traditional consultative mechanisms which take account of their needs and
interests.   For example, the use of new technology in reaching housebound and other
severely disabled people.

� Consider setting up specific forums for equalities groups.

� Work with existing community consultative bodies and advocates to strengthen their
“representativeness” and their capacity to work in partnership with the council.

� Ensure all leaflets and publicity material is written in plain English and available in ethnic
minority languages, Braille, large print, tape etc.

� Provide interpretation facilities and signing support where needed.
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� Organise consultation meetings at times and places which help those with caring
responsibilities and/or provide crèche facilities, are accessible to disabled people etc.

Equalities Performance Measures

4.7 Performance measurement and monitoring is an essential element of Best Value.   If strategic
and service plans provide a framework for Best Value then performance information is the life-
blood of the system.   Because only when relevant and meaningful information is available can
judgements be made about a council’s performance over time and comparisons made with others
who are perceived as doing better.

4.8 There should be clear relationship between a council’s objectives and the performance measures
developed to help managers determine whether or not they are on course to meet those
objectives.   Indicators can be designed to measure economy (cost of resources) efficiency
(outputs produced/achieved in relation to resource inputs), effectiveness (the final outcome in
relation to outputs), and take-up of a service by target groups.

4.9 It is relatively simple to measure cost, productivity or time-related matters.   It is more difficult
to measure outcomes and the quality of service which is essential in measuring Best Value and
reporting to the public.   As well as being more difficult, good performance indicators for
reporting to the public will need to:

� Get to the heart of what the service is about – particularly reflecting its desired outcomes

� Be obviously meaningful to the public

� Be based on sound data which give meaningful and reliable comparisons

4.10 Monitoring and evaluating performance in terms of equalities criteria is as important as
measuring any other aspect of a service.   Equalities performance indicators should involve
consultation with equalities groups if they are to be meaningful and reflect the council’s strategic
objectives in relation to equality.   Also any definition of quality must take account of “fair
access” to services.   This means that unless a service’s definition of quality includes making it
accessible and appropriate for all members of the community then its performance in terms of
Best Value and Equality must be limited.   In this context measuring take-up of services by
equalities groups will be essential in helping to determine equality of access (in its widest sense)
to all services.

4.11 At present there are no equality indicators at a national level in Scotland to build on.   The
Accounts Commission’s 1999 direction on Statutory PIs, however will include one indicator –
the number and proportion of staff in each salary band who are women.   In England, the Audit
Commission introduced a new PI for publication in 1999.   It requires each council to report
whether they:

� publish a comprehensive equal opportunities policy

� monitor how the policy is carried out
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� follow the Commission for Racial Equality (CRE) and Equal Opportunities Commission
(EOC) codes of practice on employment

� monitor employees with respect to equal opportunities

� and to indicate the level of the CRE’s Standard for Local Government they achieve in the
provision of services to the community.

4.12 Rather than follow the approach taken by the Audit Commission, the approach in Scotland has
focussed on the development of service and employment indicators disaggregated by key
equalities groups to provide baseline information on access to services.   Such indicators can
provide a picture of current take-up of services to gauge under/over-representation by different
equalities groups;  help to identify areas of potentially unfair or discriminatory practices;  and
provide a baseline for setting targets for improvement.

4.13 Clearly the collection of data has resource implications which will have to be addressed.
Councils will have different populations to serve, with different needs and therefore different
priorities.   Whilst councils should see equalities in its widest sense and monitor take-up across
all equalities groups (see paragraph 2.4) it is inevitable that resource limitations will make this
impossible at least initially.   In this context, it is recommended that priority is given to gender,
race/ethnicity and disability given the existence of legislation covering these main equalities
groups.

4.14 In order to allow council to make comparisons with each other as well as other public and
private sector bodies, it is important to have agreed definitions of the main equality groups.   The
definition of gender is straightforward, although councils may wish to pay regard to the needs of
trans-sexual people when collecting data.   In relation to race/ethnicity it is recommended that
councils use the Commission for Race Equality/Census definition of ethnic minority groups as a
basis for collecting information.   For defining disability the situation is less clear cut and
reference can be made to three commonly-used non-legal descriptions [see box]:

The medical model – in which disability is categorised according to medical condition by,
for example, saying that all people with Multiple Sclerosis are disabled.   A definition on
this model would state that a person with a particular condition was disabled regardless of
the particular effects of that condition on the individual;

The functional model – in which disability is a loss of function connected to impairment, as
in the case of someone with impaired hearing.   This model would list a range of loss of
functions which would define who was disabled and who was not;

The social model – in which disability is seen as institutionalised with society placing
barriers in front of people with impairments thus “disabling” them.   An example would be
that a woman who uses a wheelchair would be “disabled” only because certain things (e.g.
buildings and vehicles) are constructed in a way which is not physically accessible to her.
Equally, prejudice, ignorance, inaccessible information, inflexible organisational practices
and so on can be “disabling” barriers.

Source:  Disability Rights Task Force
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4.15 The Disability Discrimination Act’s definition – using the functional model – says that a person
has a disability if “he has a physical or mental impairment which has a substantial and long term
adverse affect on his ability to carry out normal day-to-day activities”.   Given this definition has
a legal basis it is recommended that it is used for monitoring employment of disabled people.
However, in relation to services, it is recommended that the “Social Model of Disability” is used
as a basis for collecting information.

Action Points:

� Undertake a review of performance information currently collected in relation to
employment and services provision that will form the basis of measuring progress towards
equality.

� Identify gaps in information, particularly in relation to gender, race/ethnicity and disability,
and prepare an action plan over a realistic timescale to fill those gaps.

� Integrate equalities performance measures into the council’s performance information
systems.

Service Reviews

4.16 Councils must be planning for continuous improvement in terms of quality and value for money.
This requires a systematic approach, using a range of tools and techniques, together with
arrangements for implementing improvements.   Service reviews are already established as
perhaps the most important driver for continuous improvement and it is essential that equality
considerations are built into their design and conduct.

“Reviews should address equity considerations by considering the way in
which services impact on all sections of the community, and set targets to
redress disparities in the provision of services to those that are socially,
economically or geographically disadvantaged”.
[DETR draft Best Value Guidance, September 1999]

4.17 All councils have had to establish a programme of reviews as part of their submission to the
Scottish Office in 1997 setting out the commitment to Best Value.   These programmes are not
set in stone and have been changed as new priorities develop and more experience undertaking
reviews has been gained.   There is an opportunity, therefore, for councils to change their
programmes to include areas identified, where review is necessary to improve/achieve
equalities.   These areas could be identified as a result of, for example:-

� poor performance identified through consultation with equalities groups or complaints by
customers or staff;

� the implementation of new legislative requirements (such as Disability Discrimination Act);

� the results of an audit, inspection or public inquiry (such as the Stephen Lawrence Inquiry);

� or self-assessment against external standards (such as the CRE’s local government standard
or Opportunity 2000 Benchmarking Survey).
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4.18 Councils are also required to conduct their service reviews in a way that considers the four Cs –
Challenge, Compare, Consult and Compete.   All of these should take account of equalities
issues, for example:

� Challenge – Does the service contribute to achieving council’s equality objectives?   Is it
appropriate and accessible to equality groups?   Do policies have a differential impact on
equalities groups?   Are certain groups under or over-represented?   What steps are taken to
ensure the service is accessible to all potential users?   Do service charges impact on
equalities groups?

� Compare – How does the service’s performance compare with other parts of the council,
with other councils or elsewhere in the public, voluntary and private sectors in terms of its
contribution to equality objectives?   How does the council compare with externally
accredited standards?

� Consult – How is user involvement/consultation carried out?   What about non-users?   Are
communities involved at all stages of the process including setting the review objectives,
setting of performance measures/targets, evaluation and proposals for improvement?   Are
equalities groups consulted?   What is done to promote participation?   What happens to the
results of consultation – does anything change?   [see also COSLA/Accounts Commission
guidance on service reviews].

� Compete – What is the equalities impact of alternative forms of service delivery?   Is there
likely to be a differential impact?   Will equality objectives/targets continue to be delivered?
What will be the impact on wages and terms and conditions of employees?   If so which
groups of workers will be affected (breakdown by gender etc.)?   Have potential providers
been asked about their commitment to equalities (see also section on contract compliance)?

4.19 Each service review must result in an improvement plan for action by the existing provider or
possibly by engaging with an alternative provider.   These improvement plans should identify
areas of improved performance against equality objectives and set targets for improvement over
an agreed timescale.

Action points:-

� Ensure that the review programme takes account of areas where review is necessary to
improve/achieve equalities.

� Ensure that the way reviews are conducted take account of equalities issues.

� Ensure that equalities groups are consulted at all stages of the process.

� Ensure equalities impact of alternative forms of service delivery is assessed.

� Ensure that improvement plans incorporate equality targets.
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Public Performance Reporting

4.20 SODD Circular 14/1999 included the Task Force’s Guidance on Public Performance Reporting
frameworks which councils are required to have in place by Spring 2000.   Central to Best Value
is the idea that a focus on what service users and stakeholders want will lead to improved service
delivery.   The aim is to increase local accountability so that local people can make informed and
meaningful judgements about the public services they use that in turn, will allow authorities to
shape services to achieve maximum impact at a cost and quality the public desire.   To make
informed judgements, local people must be given regular and reliable information on authorities’
performance and achievements.   Public Performance Reporting seeks to support this and allow
authorities to demonstrate achievement in Best Value.

4.21 The above guidance also states that Public Performance Reporting means providing the right
information, to the right people, at the right time and in the right format.   All these should take
account of equalities issues, for example:

� Right Information – Will the councils equalities objectives and priorities be reported and the
extent to which they are being achieved?   Will equality targets and performance against
those targets be included?   Will the outcome of consultation with equalities groups be
reported and how those results are being used?

� Right people – Are equalities groups being considered as stakeholders?   Is the council
considering reporting on its performance in delivering equality of opportunity in (one)
thematic report(s)?

� Right time – Will the council consult with equalities groups to find out when they want the
information?

� Right medium – Will the council ensure that it provides the information in a range of
languages and formats to suit the needs of equalities groups?

Action Points

� Undertake a review of what information is currently reported on equalities issues, the
existing mechanisms used and in what format.

� Ensure that the development of the Council’s Public Performance reporting takes account of
the equalities issues.

� Consider reporting on performance in delivering equal opportunities in a thematic report.

Effective Scrutiny of Performance

4.22 A council’s performance in relation to Best Value will be subject to scrutiny at various levels

� internally, by councillors;

� externally by the public through public performance reporting;  and
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� through external audit and inspection.

To the extent that equal opportunities is mainstreamed within councils’ Best Value plans,
processes and achievements, their performance in delivering equality of opportunity should be
subject to the same level of internal and external scrutiny.

4.23 Internal scrutiny should, however, make explicit provision for ensuring progress in delivering
equality of opportunity. The decision making and scrutiny structures in relation to equal
opportunities will vary from council to council.  In some councils for example there are equal
opportunities committees and in others equalities is included in the remit of policy and resources
committees sometimes with the support of an equal opportunities sub-committee.  Whatever
structure is in place there is clearly a need to make use of these arrangements for monitoring the
performance of the council in delivering equal opportunities.

4.24 The role of specialist equal opportunities officers is also key in facilitating internal scrutiny by
elected members.  Clearly this role is distinct from their role in offering advice and support in
respect to strategic/service planning, service reviews and consultation arrangements with
equalities groups.

4.25 External scrutiny by the public will be achieved through public performance reporting (see
4.20/4.21).  Where equalities forums exist comprising representatives from equalities groups,
they could also have a direct input into the internal scrutiny process.   This could involve
forums commenting on the same monitoring reports as elected members or the establishment of
scrutiny committees with membership comprising councillors and co-options from equalities
forums etc.  On a more ad hoc basis, and where it was appropriate to the issue in question,
citizens juries or commissions could be established with membership drawn from the
appropriate equalities groups.

4.26 The longer-term arrangements for the external scrutiny of Best Value are the subject of
consultation.   In the meantime the responsibility will largely fall on the Accounts Commission
and the Scottish Executive Inspectorates.   There is also a potential role for an “Improvement
Agency”, particularly in the promotion of good practice, assisting councils in developing
solutions where problems are identified and in skills development.

Action points

� Establish mechanisms for internal/external scrutiny of council’s performance in delivering
its equalities objectives.

� Consider the role of specialist equal opportunities officers in facilitating internal scrutiny by
elected members.

� Consider how best to involve equalities groups in the scrutiny process.
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5. CONTRACT COMPLIANCE

5.1 Section 17 of the Local Government Act 1988 makes it unlawful for councils to refer to non-
commercial matters in any contractual process.   In particular, councils are not allowed to take
account of terms and conditions of employment and equalities (with one exception) in the
tendering process.   The one exception which councils are allowed to refer to and to ask
approved written questions about is race relations, but even there the scope to use this is limited
to asking the questions which the Secretary of State has allowed in terms of powers under
Section 18 of the 1988 Act.   Councils are not allowed to refer to or ask questions about policies
relating to gender, disability, sexual orientation etc.

5.2 There is, however, general support from councils, trade unions and the private sector for a
change in the legislation to allow workforce issues to be taken into account.   This consensus is
reflected in the report of the Local Government Social Partners [February 1999] when it states
that:

“Quality services require high skills and employment standards across all providers of
local authority services, whether in-house or in the private or voluntary sectors.”

The report goes on to recommend that councils should be able to ensure that, whoever is
providing the services, they are complying with all equalities legislation and accompanying
Codes of Practice.   Such proposals for legislative change are included in the Joint Task Force’s
report on the longer-term arrangements for Best Value.

5.3 Notwithstanding the need for legislative change, councils can still ensure that equalities require-
ments relating to service delivery are specified in contract documentation and that service
providers will meet those specifications.   Some councils [for example Newcastle City Council,
West Midlands Forum] provide assistance to local contractors in complying with equalities
legislation.   This approach is only sustainable where the council itself is a model of best
practice in this regard.

Action points

� Ensure that equality requirements are taken into account in the council’s procurement
strategy

� Consider how the council can give assistance to contractors in complying with equalities
legislation.

� Ensure that Council’s Voluntary Sector and Volunteering policy statements are in line with
their equalities objectives.

� Ensure that criteria for funding voluntary and community organisations include standards
which require arrangements to be in place to delivery equality of opportunity in terms of
employment, membership and service delivery.
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6. EMPLOYMENT POLICY

6.1 Best Value recognises that the delivery of quality services will be dependent upon a trained and
motivated workforce who enjoy equality of opportunity.   Moreover continuous improvement:

“…….will not work if staff feel it is imposed from above.   It is critical that to the
success of Best Value that the views of staff are considered at every stage to ensure they
are fully engaged in the process and that they have the opportunity to contribute their
knowledge, expertise and commitment”.  [Best Value Task Force Report on Longer term
arrangements]

6.2 Clearly to meet these objectives Councils will need to ensure that their employment policies and
practice are fully in line with their commitment to equal opportunities and comply with the
CREs and EOC’s Codes of Practice on Employment and future guidance from the Disability
Rights Commission.   Attention is also drawn to the DfEE’s “Code of Practice for the
elimination of discrimination in the field of employment against disabled persons or persons
who have had a disability”.   Councils should also refer to COSLA’s guidance on mainstreaming
which outlines measures which can be taken to ensure equal opportunities in employment
policy.

6.3 It also needs to be recognised that Best Value will be implemented at the same time as the
Single Status Agreement [see box].   The new agreement which in Scotland covers two thirds of
the 300,000 employees, will provide an employment infrastructure to progress the modernisation
agenda in the context of Best Value.   Single Status recognises the link between quality services
and quality employment.  It provides a flexible framework for providing better services,
enhancing skills, fair and equal pay, good conditions of employment and more flexibility for
councils locally.

The guiding principles set out in the Agreement are to support and encourage:

“(a) high quality services delivered by a well trained, motivated workforce with security of
employment. To this end councils are encouraged to provide training and development
opportunities for their employees;

(b) equal opportunities in employment; equality as a core principle which underpins service
delivery and employment relations; and the removal of all discrimination and promotion
of positive action;

(c) a flexible approach to providing services to the communities while meeting the needs of
employees as well as employers; and

(d) stable industrial relations, negotiation and consultation between councils as employers
and recognised trade unions.”
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6.4 The emphasis of Best Value on quality of service as much as economy and efficiency is clearly
compatible with the principles of the Single Status Agreement.  The new Agreement will present
Councils with opportunities and challenges in developing a well skilled workforce which is able
to identify, provide and support service delivery to the public in an efficient and effective way.
Cost control, containment or reduction however will clearly have a major impact on the local
negotiating strategies arising from the Agreement but there will also be the opportunity to
review existing policies and procedures, ending outdated practices and ensuring that the
application of the Agreement supports the “Business Needs” of the council.

6.5 Some parts of the Agreement are mandatory while others allow for flexibility for local
negotiations.   The implementation of the Agreement will involve councils reviewing their pay
and remuneration strategies, developing more flexible approaches to providing services to their
communities and considering opportunities for redesigning and reconfiguring jobs.   It is
essential that equality is seen as a core principle which underpins all their actions.

Action Point:

� Ensure that the council’s employment policies and implementation of the Single Status
agreement are fully in line with their commitment to equal opportunities and Codes of
Practice.
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ENGENDER WOMEN’S BUDGET GROUP - FIRST RESPONSE

EQUAL OPPORTUUNITIES COMMITTEE INQUIRY INTO GENDER
EQUALITY AND BEST VALUE

Introduction

This response has been prepared by Engender Women’s Budget Group, a self-
organising group within Engender, an information, research and networking organisation
for women in Scotland.  The Engender Women’s Budget Group has members from a
range of organisations including statutory organisations, trades unions, the voluntary
sector and higher education. The aim of the Engender Women’s Budget Group is to
ensure that gender impact analysis is embedded within the Scottish public policy
process.

This paper provides an initial response to the Equal Opportunities Committee inquiry
into gender equality and best value in order to provide some information of examples of
good practice. In the text we refer to some specific questions in the Committee’s
questionnaire for the inquiry, including some of those addressing good practice. A
further response, based on the range of questions in the inquiry questionnaire will be
provided at a later date.

Gender Equality and Best Value

The government’s aim of mainstreaming equality gives recognition to the fact that
women and men do not have the same situations, needs and resources and that these
differences can affect the way in which women and men can access everything from
labour market participation to public services. By taking account of the different needs
and situations of women and men, policy-makers can ensure better policy targeting,
more effective delivery and greater equality.

EWBG believes that gender is a fundamental dimension to be integrated into the Best
Value frameworks of local authorities. Accounting for gender within an explanatory
framework ensures transparency in the policy design process and indicates an
understanding of the nature of gender inequality. The practice of undertaking gender
impact assessment in reviewing services under the Best Value framework would support
the goal of improving efficiency, as well as ensuring that any evidence of gender-bias in
the promotion of social justice is accounted for and, where appropriate, addressed. This
would aid more effective targeting of available resources, and the information gathered
can be employed in redressing any unintended/ undesirable gender-specific
consequences of previous policy, service delivery and spending allocations.

The opportunity gap between men and women must be addressed in the investment in
public services. Without taking such differential effects into account when allocating
resources, outputs may fail to achieve their goals and in some instances may actually
exacerbate existing gender inequalities.
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In our response to the ‘Annual Expenditure Report Of The Scottish Executive: The
Scottish Budget 2003-4’, EWBG acknowledged that mainstreaming equality in the
Scottish policy process will take time and identified that a number of tools underpin a
gender mainstreaming strategy, although ‘they do not constitute the strategy itself nor
are they capable of advancing the objective of gender equality unless they are part of a
virtuous cycle of intervention in the programming or policy-making cycle’. (Accounting for
Gender, May 2002) The tools include:

� explicitly incorporating a gender perspective into policy development;

� sound baseline data about the relative position of women and men across a
range of areas;

� clear target setting and indicators;

� a comprehensive, responsive and clearly communicated monitoring system; and

� a robust system of evaluation.
EWBG considers that this approach would be as important in the context of the Best
Value frameworks for local authorities as it is for budget setting for national and local
government.
Equality Standard (question 11)

EWBG considers that it would be helpful for one Equality Standard to be developed and
that gender must be a fundamental element of such a standard, with a requirement for
gender disaggregated information to be gathered and built into monitoring and
evaluation structures. The monitoring required should be well tested to reduce the need
for frequent change and should include a monitoring framework that is not overly
complicated and may be adapted to different levels of IT capacity that enable all service
delivery organisations to participate; in this regard, it is necessary to acknowledge that
many voluntary sector organisations have limited capacity and resources.

Quality standards are being developed in a range of areas that are relevant to local
authorities as funders and service providers. There is at present limited rationalisation of
these standards with resulting dilemmas about which route a department or organisation
should take. Rationalisation of quality standards is necessary and it would be helpful if
any equality standard developed could be adopted across the range of quality standards
being developed, supported or accredited within sectoral departments of the Scottish
Executive and in local government.

Guidance on Gender Impact Assessment (Question 12)

Guidance on Gender/ Equality Impact Assessment would be very useful and probably
essential to wide implementation. Such guidance may be used, but this may rely on a
combination of factors, including: corporate commitment; the priority given to gender
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impact assessment; and a recognition in planning and resource allocation that there
would require to be ‘pump-priming’ resources to assist understanding and awareness of
the issues connected with undertaking impact assessment and implementing efficient
processes for monitoring and reporting.

� Good practice examples

Our knowledge of specific examples in this area is limited. However, we are aware of
one or two examples that may be helpful.

Fife Council monitors development and implementation of Equal Opportunities policies
and action plans in the voluntary sector and that monitoring and profiling of service
users is undertaken by several agencies in Fife Rights Forum, including the main
independent advice service there. This data is being used currently as part of the
evaluation in a strategic best value review of advice services in the area.

Glasgow City Council has committed to the production of a set of local statistics relating
to the Scottish Executive’s Social Justice milestones. Included in this is a commitment to
collecting gender specific information.  A recent report to the Policy & Resources Social
Strategy Sub Committee of the Council commented that these Milestones do not easily
break down into gender-specific data and that  “one of the outcomes of the Milestones
exercise is therefore that data providers should be encouraged to collect and publish
data in forms which allow gender-specific analysis”.

Linking gender equality and Best Value to other initiatives such as Modernising
Local Government (Questions 15 and 16)

EWBG believes that, consistent with a mainstreaming approach, gender should be a
fundamental consideration across local authority responsibilities, including community
planning and initiatives such as Modernising Local Government. It will be particularly
important, for example, to address gender differences in raising awareness and skills in
the use of IT and in ensuring equity of access. EWBG has previously identified that:

women and girls are not participating in ICT developments to the extent that men
and boys are participating (see, for example, Millar and Jagger, 2001). New
educational developments, particularly those involving ICT, should have explicit
targets on monitoring gender use and involvement to address the gaps.
(Accounting for Gender, May 2002)

We are particularly disappointed to note the closure on 31st May 2002 of the Women’s
Technology Centre in Glasgow that demonstrated effective approaches to addressing
the different needs of women in this area – this issue will be discussed further in our
later response.

Given the comments above about the need to support and sustain efficient approaches
to monitoring and evaluation, the link to Modernising Local Government is helpful in
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highlighting the need for integrated approaches to monitoring.  Unless gender impact
assessment is a consideration at the point at which monitoring systems are being
developed, it will be very difficult to ensure that it is addressed at later stages – gender
analysis needs to be built in at the start wherever possible.

An example on monitoring systems is in Glasgow City Council which uses Care First
data collection system. This system is capable of disaggregating data by race, gender,
disability.  The first report under this system looked at a breakdown of service users by
race. It is the intention of Social Work Services to introduce gender disaggregation and
apply it to a breakdown of client groups and to Locality Frameworks reports.  Part of the
funding for this came from Modernising Government Fund.  EWBG welcomes this and
will monitor progress.

Another critical element of considering equality and best value in combination with other
initiatives is access. Access strategies should take account of the different access needs
of women and men and would assist in developing gender sensitive services. Glasgow
City Council Cultural & Leisure Services recently undertook a BVR of Sport &
Recreation. The Core Group raised questions on gender throughout the review and, as
a result of input from various voluntary sector consultees, an Access Strategy is being
developed to take account of the range of access needs including women’s needs.
During the review, the inadequacies of the current IT system were highlighted and the
need for the new system to record gender sensitive information was stressed.

Morag Gillespie
Parliamentary Liaison and Development Worker
Engender Women’s Budget Group
June 2002



EO.02.11.05

SUBMISSION FROM THE EQUALITY NETWORK

A quick follow-up on our views on the Criminal Justice Bill, following the discussion
with Cathy Peattie on April 16th.

Having considered the Bill more closely, we do not think there are any direct
discrimination issues which need to be eliminated by amendment of the Bill's existing
provisions.  What is needed instead is a significant update to several sexual offences
laws to remove a number of areas of remaining discrimination on grounds of sexual
orientation.

I mentioned at the meeting on April 16th (paragraph 7 of your report1) an issue
related to the reports required by section 20 of the Bill. Section 20 is not directly
discriminatory.  It would catch (via section 20(1)(a) together with section
210A(10)(xix) of the Criminal Procedure (Scotland) Act 1995) convictions for
consensual sexual acts between men otherwise than in private (convictions under
section 13(5)(a) of the Criminal Law (Consolidation) (Scotland) Act 1995).  There is
no equivalent statutory offence for consensual sexual acts otherwise than in private
between women, or between men and women.  Such an act could (although this
would be unusual) be charged as a breach of the peace, and if so, would be caught
by section 20(1)(b) of the Bill.

Section 20 is therefore not directly discriminatory, and we would not recommend any
changes to it.  However, there continues to be discrimination in the treatment of
consensual sexual acts which take place, for example, in a park after dark, because
of the existence of the statutory offence only for acts between men, and so section
20 may have indirect discriminatory effect.  The solution to this is to amend the
sexual offences legislation itself to eliminate the sexual orientation discrimination.

This is one example of several areas of sexual orientation discrimination which
remain in sexual offences law. Significant updates to the definition of a number of
offences will be needed to remove this discrimination. We note that the Home Office
has recognised the similar issues in English sexual offences law, and has published
detailed proposals for change (Setting the Boundaries, Home Office, July 2000), one
of the aims of which is to eliminate this discrimination.  A review of Scots sexual
offences law, to eliminate sexual orientation discrimination, would require much less
change than that proposed by the Home Office, and we would hope that this can be
done in the near future.

Tim Hopkins
Equality Network

                                           
1 A new requirement of the Criminal Justice (Scotland) Bill would be for a psychological report to be
prepared before sentence is passed.  It is not clear to the Equality Network that this is appropriate for
victimless offences as the provision is meant to be about protecting the public.  The Equality Network
is not yet sure how this should be improved.
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C/o Save the Children, 2nd Floor, Haymarket House, 8 Clifton Terrace, Edinburgh, EH12 5DR.
Tel. 0131 527 8200   Fax 0131 527 8201   scotland@scfuk.org.uk

31st May 2002.

Kate Maclean,
Convener,
The Equal Opportunities Committee,
The Scottish Parliament,
Edinburgh EH99 1SP.

Dear Ms Maclean,

Section 43 (3) (a) of the Criminal Justice (Scotland) Bill.

The Children are unbeatable! Alliance wishes to draw the Equal Opportunities
Committee’s attention to the age discrimination contained in Section 43 (3) (a) of the
Criminal Justice Scotland Bill which is currently at Stage 1.  We urge the Committee to
address this issue and to call for all children to have equal protection from assault,
under the law, as adults.  That is the only fair and effective way to protect children from
being hit by adults.

The Alliance understands that the Equal Opportunities Committee is one of the eight
mandatory committees and has a remit “to consider and report on matters relating to
equal opportunities and upon the observance of equal opportunities within the
Parliament.”  The Alliance also understands that the definition of "equal opportunities"
includes the prevention, elimination or regulation of discrimination between persons on
grounds of age.

In preparing this evidence, the Alliance has used the framework offered by the Scottish
Executive’s Childcare Strategy Statement updated and published on 19th September
2000:

“Children form one-fifth of Scotland's population, but may have only limited opportunity
to consider or comment on policies which impact on them. Whereas most adults are
silent by choice, many children are not in a position to have an influence on matters
which greatly affect them. In the vast majority of instances, adults in the wider
community act effectively in the interests of children. However it remains the case that
children have decisions made about, for and against their interests without their views
being taken or needs properly considered. In families in danger of being socially
excluded, the scope for children's needs to be overlooked is even greater.” (Para. 3)

Children are unbeatable!
An alliance of organisations and individuals seeking legal reform to give children the same protection

under the law on assault as adults and promoting positive, non-violent discipline

Paper EO.02.11.06
Equal Opportunities Committee

11 June 2002
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The Alliance would draw your attention to the following evidence:

The hitting of children is a cultural matter and has no justification in law.
In Scotland adults increasingly believe that hitting is wrong and that alternative, non-
violent discipline is more effective.   For example the Scottish Executive Survey
“Research into the Use of Physical Chastisement By Parents as a Form of Discipline”,
conducted by NFO System Three, demonstrates a dramatic change in views. Views
elicited in 1991, when a similar poll was undertaken, show that 83% then thought it
should be lawful to hit a 3 year old whereas in 2002 48% thought it should be unlawful
to hit a child under 2 which rose to 51% for those with children under 5.

In 10 European States and Israel children have protection from assault by adults.  There
has been a successful prohibition on all corporal punishment of children in: Austria in
1989, Croatia in 1999, Cyprus in 1994, Denmark in 1997, Finland in 1983, Germany in
2000, Israel in 2000, Latvia in 1998, Norway in 1987 and Sweden in 1979. Early in
2000, a new clause was added to the Belgian constitution confirming that children have
an absolute right to moral, physical, psychological and sexual integrity

Infringement of the Human Rights of Children
International human rights law is based on the inherent dignity of the individual and the
right to ‘security of person’.  Children are human beings too!

� United Nations Convention on the Rights of the Child 1989
One of the primary pieces of legislation underpinning the Childcare Strategy
Statement is the United Nations Convention on the Rights of the Child. In 1995, the
UN Committee on the Rights of the Child, after examining the UK’s first report under
the UN Convention on the Rights of the Child, recommended that corporal
punishment in the family should be prohibited, and criticised the existence of the
defence of “reasonable chastisement”:

“The Committee is disturbed about the reports it has received on the physical and
sexual abuse of children. In this connection, the Committee is worried about the
national legal provisions dealing with reasonable chastisement within the family. The
imprecise nature of the expression of reasonable chastisement as contained in
these legal provisions may pave the way for it to be interpreted in a subjective and
arbitrary manner. Thus, the Committee is concerned that legislative and other
measures relating to the physical integrity of children do not appear to be compatible
with the provisions and principles of the Convention, including those of its articles 3,
19 and 37…

“The Committee is of the opinion that additional efforts are required to overcome the
problem of violence in society. The Committee recommends that physical
punishment of children in families be prohibited in the light of the provisions set out
in articles 3 and 19 of the Convention. In connection with the child's right to physical
integrity, as recognised by the Convention, namely in its articles 19, 28, 29 and 37,
and in the light of the best interests of the child, the Committee suggests that the
State party consider the possibility of undertaking additional education campaigns.
Such measures would help to change societal attitudes towards the use of physical
punishment in the family and foster the acceptance of the legal prohibition of the
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physical punishment of children.”

The Committee will be examining the UK’s Second Report under the Convention on
the Rights of the Child in September 2002 and is certain to increase its pressure on
the Government to prohibit all corporal punishment.

Following a ‘General Discussion’ it held in Geneva in September last year, the
Committee urged all states “to enact or repeal, as a matter of urgency, their
legislation in order to prohibit all forms of violence, however light, within the family
and in schools, including as a form of discipline, as required by the provisions of the
Convention …”.

� UN International Covenant on Economic, Social and Cultural Rights
In its report on the UK, issued on Monday 20th May 2002, the UN Committee on
Economic, Social and Cultural Rights recommended that the physical punishment of
children in families should be prohibited.    The Covenant guarantees “everyone”
including children basic economic, social and cultural rights, including education
rights. Article 10 requires special measures of protection for children.

In recommending the ban on ‘smacking’ the Committee refers to “the principle of the
dignity of the individual that provides the foundation for human rights law”.

These formal recommendations from two UN human rights treaty bodies increases
international pressure on the Scottish Executive to give all children equal protection,
under the law, from assault.  In its Childcare Strategy document, the Scottish Executive
is committed to implementing all the articles of the UN Convention on the Rights of the
Child “through policy and practice development, subject to the interpretation and
reservations made to that Convention” including physical care. (Para.s 7 & 8)

Children view a smack as a hit and Scot’s law should protect children
“The Minister for Children and Education has decided that as children will not normally
be in a position to represent their own interests in the same way as adults, particular
attention needs to be given to the effect of significant policy changes on their lives.”
(Para. 4 of the Childcare Strategy)  Save the Children’s recent survey of the views of
children provides important information for the Committee to consider. When physically
chastised children expressed completely negative feelings including:

Like hitting back, running away or hiding in a corner… hurt, sore, scared, upset,
unloved, terrified, worried, lonely, sad, angry, alone, abandoned, afraid, cross,
frightened, sick, stunned, threatened, annoyed, bad, physically abused, hateful,
emotionally hurt, unhappy, terrible, ashamed, dislikes, confused, embarrassed,
resentful, neglected, overpowered, humiliated, grumpy, disappointed, painful, miserable,
intimidated, uncared for, unwelcome, heartbroken, bullied, depressed, worried,
shocked….

Article 12 of the UN Convention on the Rights of the Child places an obligation on State
Parties to assure to children the right to express their views freely on all matters
affecting them, and for those views to be given due weight.
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Hitting Children Damages Children
Just over 20 years ago it was considered OK for husbands to hit their wives.  Now it is
recognised that hitting women was harmful to their dignity and caused mental as well as
physical harm.  The same understanding must be adopted in relation to children and the
same legal protection offered to children.

Extensive data, collected over many years, has shown that children who are hit a lot
have more behaviour problems, especially “aggression” and more emotional and mental
health problems especially depression and family violence.  The Alliance is happy to
supply the Committee with detailed references.

Protecting only children under three years of age is illogical and unfair
At the age of three a child has different capacity so only offering protection to those
under three fails to take account of a child’s special needs e.g. a learning disability or
autism.

This bizarre age bar will actually make the law less clear on a daily basis for adults and
children:
� you think you witness a 2-year-old being assaulted in the street by a carer but in fact

she is a small child who is nearly four!
� A parent decides to punish her 5-year-old son and two-year-old daughter over the

same incident.  She hits the 5-year-old and verbally reprimands the 2 years old.  The
son feels very bitter, humiliated and angry because he has been hit and in public.
He is so upset he cannot even remember what he has done 'wrong'!

The age distinction will fail to promote the concept of zero tolerance of violence between
all family members and thus reduce all forms of domestic violence.

While the Alliance recognises that the Scottish Executive has made a brave decision to
introduce a ban on the hitting of children under three by abolishing the current defence
of “reasonable chastisement”, we do not believe the ban goes far enough.  The only
equitable solution is to ban the defence of “reasonable chastisement” altogether.

The Alliance would be pleased to give oral evidence to the Committee or to supply any
further information.

From the Children are unbeatable! Alliance in Scotland Strategy Group

Barnardo's Scotland  -  Kelly Bayes
-  kelly.bayes@barnardos.org.uk

Children 1st  -  Margaret McKay
-   margaret.mckay@children1st.org.uk

Save the Children  -  Susan Elsley
-   s.elsley@scfuk.org.uk

Children in Scotland – Gillian Harrow
- gharrow@childreninscotland.org.uk

mailto:kelly.bayes@barnardos.org.uk
mailto:margaret.mckay@children1st.og.uk
mailto:s.elsley@scfuk.org.uk
mailto:dhamilton@childreninscotland.org.uk
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SUBMISSION FROM THE GLOBAL INITIATIVE TO END ALL CORPORAL
PUNISHMENT OF CHILDREN

I understand that the Equal Opportunities Committee may be looking at the
equality implications of the Criminal Justice (Scotland) Bill and its proposals for
law reform on physical punishment of children.

Can I urge the Committee to look carefully at these proposals, which plainly
breach the UK's human rights obligations, including the right to equal protection
under the law?

Today, a key UN Human Rights Treaty Body - the Committee on Economic,
Social and Cultural Rights - joined the UN Committee on the Rights of the Child
in formally recommending prohibition of physical punishment in the family.  I am
an acknowledged expert on the human rights of the child and the issue of
corporal punishment. I was also the Adviser to the boy "A" in the European
Human Rights Court case "A v UK". I am Joint Coordinator with Thomas
Hammarberg of Sweden of the Global Initiative to End All Corporal Punishment
of Children, which has the support of UNICEF, UNESCO, the UN High
Commissioner for Human Rights and many others. I attach a memorandum for
the Committee and also an earlier submission made to the Justice 2 Committee.
I would welcome an opportunity to give oral evidence to the Committee, or to
meet you or other members.

Peter Newell

TO THE CONVENOR, EQUAL OPPORTUNITIES COMMITTEE
SCOTTISH PARLIAMENT

INTERNATIONAL HUMAN RIGHTS STANDARDS AND THE COMMITTEE’S
INQUIRY INTO CRIMINAL JUSTICE (SCOTLAND) BILL

FROM PETER NEWELL, JOINT COORDINATOR, GLOBAL INITIATIVE
TO END ALL CORPORAL PUNISHMENT OF CHILDREN

Today, the UN Committee on Economic, Social and Cultural Rights issued its
formal comments and recommendations following examination of the fourth
report on the UK. This key human rights Treaty Body recommends that the UK
should prohibit physical punishment of children in the family. It recalls “the
principle of the dignity of the individual that provides the foundation for
international human rights law”.

The Committee notes that this recommendation is in line with that made to the
UK Government by the UN Committee on the Rights of the Child, when it
examined the UK’s first report under the Convention on the Rights of the Child in
1995.
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The UK expects other states to take seriously the recommendations of UN
human rights Treaty Bodies, so it should take them seriously itself.

I am writing because I am concerned that the Scottish Parliament should take full
account of the human rights and equality implications of the Executive’s
proposals to reform the law on physical punishment. I would welcome an
opportunity to give evidence. It is plain that the current proposals in Scotland do
not meet the UK’s obligations under international law to protect children’s human
rights to respect for their human dignity and physical integrity and to equal
protection under the law. Only explicit removal of the common law defence of
“reasonable chastisement” can achieve equal protection for all children. The
Equal Opportunities Committee’s remit includes age discrimination. The
existence of the defence of “reasonable chastisement” causes discrimination in
protection from assault between adults and children. Plainly children, smaller and
more vulnerable than adults, should have greater rather than lesser protection of
their physical integrity. The proposals include a complete ban on physical
punishment up to a child’s third birthday – but this simply introduces further
unjustifiable age discrimination. The other proposals to define unacceptable
forms of physical punishment inevitably transmit the message that other forms
are acceptable.

Peter Newell
May 20 2002
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Memorandum to Justice 2 Committee:
Physical punishment of children – clause 43 of Criminal Justice (Scotland)
Bill
From Peter Newell and Thomas Hammarberg
Joint Co-ordinators, Global Initiative to End All Corporal Punishment of
Children (www.endcorporalpunishment.org) April 25 2002

The Justice Committee is asking at this stage for comments on the “general
principles” of the Bill. Scotland has a very positive reputation for innovation in
children’s law and we congratulate it on being the first country in the UK to
contemplate legislation to end all physical punishment for some children.

But the proposals on physical punishment, as introduced, entirely lack principle.
It is insulting to children and demeaning to the new Parliament to be debating at
what age children can be legally assaulted, in what ways and with what
implements. These proposals persist in breaching the rights of all children from
their third birthday to respect for their physical integrity and human dignity and to
equal protection under the law.

Can the Scottish Parliament really be happy to cement in its law in 2002 the
disgraceful concept of “justifiable assault” of children? How can this be squared
with the wish to build a culture of human rights, with the commitment to the UN
Convention on the Rights of the Child, with the principles of the Children’s
Strategy Statement and with the policy of zero tolerance of “domestic violence”?

International human rights standards
The proposals directly conflict with fundamental rights set out in the Universal
Declaration of Human Rights and the International Covenant on Civil and Political
Rights. The Convention on the Rights of the Child (CRC) requires states to
protect children from “all forms of physical or mental violence” while in the care of
parents and others. The consistent jurisprudence of the Committee on the Rights
of the Child, Treaty Body for the CRC, is that corporal punishment, however light,
is not compatible with the Convention. It has formally recommended prohibition,
coupled with public education and awareness-raising, to over 100 states,
including to the UK when it examined the Initial Report in 1995. Following a
General Discussion on violence against children in the family and schools last
September, the Committee adopted recommendations, including: “The
Committee urges States parties to enact or repeal, as a matter of urgency, their
legislation in order to prohibit all forms of violence, however light, within the
family and in schools, including as a form of discipline, as required by the
provisions of the Convention and in particular articles 19, 28 and 37(a) and taking
into account articles 2, 3, 6 and 12 as well as 4, 5, 9, 18, 24, 27, 29 and 39.”

It is clear that when the Committee examines the UK’s Second Report, in
September this year, it will be concerned that no action has been taken to fulfil its
1995 recommendation. The UK does not encourage other states to ignore formal

http://www.endcorporalpunishment.org/
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recommendations of the human rights Treaty Bodies and it should not treat them
selectively itself.

European Convention on Human Rights
Judgments of the European Court do not prescribe how states should remedy
breaches of human rights. The judgment in “A v UK” requires the Government to
provide children with adequate protection from inhuman or degrading
punishment, including “effective deterrence”. Clause 43 does not provide
“effective deterrence” of punishment which may breach article 3 for over three
year-olds. On the contrary, by prohibiting certain forms of corporal punishment, it
implies that it is in the discretion of courts to find other forms acceptable. Giving
courts a list of factors to consider when deciding whether assaults are justifiable
makes no contribution whatsoever to deterrence.

The Explanatory Notes on Clause 43 suggest that the factors are derived from
judgments of the European Court. But the right to protection afforded by article 3
is an absolute right: the reasons for giving a punishment cannot be relevant to
determining whether or not it is inhuman or degrading. The requirement on courts
to consider this factor effectively weakens the protection of children from assault.
The other general factors are invariably considered by courts because they form
part of the prosecution case. We assume that in adding this factor the Executive
was influenced by the English Court of Appeal judgment R v H. This judgment
inaccurately interpreted Strasbourg case law (we can provide a detailed
commentary if requested).

Public opinion
Public opinion polls suggest that a substantial majority of the public support
giving children the same protection as adults under the law on assault (the effect
of removing the defence of “reasonable chastisement” completely) provided they
can be convinced that parents will not be prosecuted for “trivial” assaults.  The
Scottish Parliament, rather than compromising children’s fundamental rights,
should focus on reassuring the public. If existing hurdles to prosecution are not
adequate, a specific one requiring that prosecution only goes ahead when it is in
the best interests of the children concerned could be added. Parents could also
be reassured, as teachers have been, that physical actions designed to protect
and restrain children are unaffected by the removal of the defence. In countries
which have a clear ban on all corporal punishment, there has been no
controversy over prosecution following implementation.

Religious extremists
Press reports suggest that the Executive and Parliament may have been
targeted in particular by organisations and individuals who believe that their
religion justifies ritualised corporal punishment of their children with implements.
This is a small and unrepresentative minority. Of course one must respect
freedom of religion. But religious belief can provide no justification for practices
which breach others’ fundamental human rights. This has been confirmed
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recently by the European Court of Human Rights and by the Constitutional Court
of South Africa, rejecting applications from groups of fundamentalist Christian
schools and parents seeking to challenge abolition of school corporal punishment
in the UK and in South Africa.

In Sweden, following implementation of the explicit ban on all corporal
punishment in 1979, a group of parents representing a minority religious sect
sought to challenge the ban by application to the European Commission on
Human Rights, quoting rights to family life and privacy as well as freedom of
religion. The application was rejected as unfounded. The Commission found that
extension of the Swedish law on assault to apply to the ordinary physical
chastisement of children by their parents “is intended to protect potentially weak
and vulnerable members of society”.

Conclusion
The Scottish Parliament has an opportunity to provide leadership - for Scottish
children and for the UK’s children. This issue is of huge importance to children
and to children’s status in society. The Parliament should not see itself as
involved in some balancing act between children’s and parents’ rights. Legal
reform to equalise children’s protection under the law on assault is long overdue.
Implementing this legislation is not only good for children; it is good for families
and will undoubtedly make a major contribution to prevention of all forms of
violence. The mixed messages sent by clause 43, on the other hand, will if
implemented undermine child protection, undermine the work of the many
agencies and organisations seeking to promote positive non-violent forms of
parenting and fail to meet the UK’s human rights obligations.

'Our children are the future of Scotland. We need to give them the best
possible start in life so that they have the opportunity to play their full part
in Scotland's future. Getting it right in the early years lays the foundation
for the whole life of a child.'
Scottish Executive Programme for Government – Making it work together;
quoted in “Scotland for children Report
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