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EQUAL OPPORTUNITIES COMMITTEE

AGENDA

6th  Meeting, 2002 (Session 1)

Tuesday 19 March 2002

The Committee will meet at 10.15 am in Committee Room 1, George IV Bridge,
Edinburgh.

1. Items in Private: The Committee will consider whether to take item 4 in private.

2. The Race Relations Act 1976 (Statutory Duties) (Scotland) Order 2002 (SSI
2002/62): The Committee will take evidence from—

Robina Qureshi, Positive Action in Housing

Najimee Parveen, Positive Action in Housing

Rami Ousta, Black and Ethnic Minority Infrastructure in Scotland.

3. Taking Stock – Disability Issues: The Committee will consider a follow-up letter
from the Deputy Minister for Social Justice.

4. Mainstreaming Equalities: The Committee will consider a draft paper.

**************

Agenda Item 2

EO.02.06.01 - Paper on the Race Relations Act 1976 (Statutory Duties)
(Scotland) Order 2002 (SSI 2002/62)

Agenda Item 3

EO.02.06.02 - Letter from the Deputy Minister for Social Justice

Agenda Item 4

EO.02.06.03 (P) - Private paper on a proposed seminar on mainstreaming
equality

Jim Johnston



Clerk to the Committee
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EQUAL OPPORTUNITIES COMMITTEE MEETING 19 MARCH 2002

The Race Relations Act 1976 (Statutory Duties)(Scotland) Order 2002 (SSI
2002/62)

Introduction and background
1. The Race Relations Act 1976 (Statutory Duties)(Scotland) Order 2002 (SSI

2002/62) was laid on 15 February 2002.  The Equal Opportunities Committee has
been designated as the lead committee for the consideration of this instrument
(Annex A). An Executive Note accompanies the instrument (Annex B).

2. The order was laid under the “negative procedure” which means that the
Parliament has the power to annul the order by resolution within 40 days,
excluding recess.  The time limit for Parliamentary action expires on 15 April 2002.
This committee is required to report on the instrument by 08 April 2002.

3. Any MSP may lodge a motion to propose to the lead committee that the order be
annulled. Should such a motion be lodged, under Rule 10.4 of the Standing Orders
within the allowable timescale, the Equal Opportunities Committee must debate the
issue and report to the Parliament with its decision.

Purpose of the Instrument
4. The Order imposes a duty on specific listed bodies to publish race equality

schemes, statement of race equality policies and put in place the necessary
arrangements to monitor the impact of such schemes and policies.

Subordinate Legislation Committee
5. The Subordinate Legislation Committee considered this instrument at its meeting

on 5 March 2002.  Relevant extracts from its 14th Report of 2002 are reproduced
as Annex C.  The Subordinate Legislation Committee have determined to
highlight that they consider that the form or meaning of article 5(5) could be
clearer.

Further Information
6. In addition to witnesses present on 19 March 2002, Scottish Executive Officials will

be present at the meeting on 26 March 2002 to offer any further explanation
required and answer any questions Members may have.

Action
7. In advance of, and to further inform meeting on, 26 March the Committee is invited

to consider any issues that it wishes to raise in reporting to the Parliament on this
instrument.

Jim Johnston
Clerk to the Equal Opportunities Committee
March 2002
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ANNEX B – EXECUTIVE NOTE

EXECUTIVE NOTE

The Race Relations Act 1976 (Statutory Duties) (Scotland) Order
2002

The above instrument was made in exercise of the powers conferred by section 71(2)
and (3) of the Race Relations Act 19761("the 1976 Act").  The instrument is subject to
the negative resolution procedure (Section 74(2) of the 1976 Act).

Policy Objectives

The Race Relations (Amendment) Act 2000 amended the Race Relations Act 1976.
Section 2 and Schedule 1 of the 2000 Act introduced a new section 71 and Schedule
1A to the 1976 Act. The new section 71(1) places a general statutory duty to promote
race equality on key/large public authorities listed in Schedule 1A.  Under the duty,
when they carry out their functions, public authorities must aim to:

• eliminate unlawful racial discrimination;
• promote equality of opportunity; and
• promote good race relations between people of different racial groups.

The new duty replaces the general duty which Parliament placed upon local
authorities  under the original 1976 Act.  It is significantly different in three respects:

(i) first it applies to a wide range of public authorities;
(ii) secondly it does not leave it up to individual public authorities to decide whether

the promotion of race quality is an “appropriate” activity;
(iii) thirdly, it goes directly to the need for public authorities to have “due regard” to
race equality in carrying out their functions, rather than only requiring them to “make
arrangements” for having due regard.
/
 An Order was made under the new section 71(5) of the Act extending the list of
bodies in Schedule 1A of the 1976 Act, including devolved bodies, to be made subject
to the general duty to promote race equality under section 71(1).  The Order was laid
in Westminster in October 2001 (SI 2001/3457) and came into force on 3 December
2001.Only Westminster has the power to make bodies subject to the general duty.

Under the new section 71(2) of the 1976 Act Ministers can, by order, impose, on such
persons falling within Schedule 1A to the Act , such duties as  are considered
appropriate for the purpose of ensuring the better performance by those persons of
their duties under section 71(1).

                                           
 (1) 1976 c.74; section 71 was substituted by section 2 of the Race Relations (Amendment) Act 2000 (c.34) (“the
2000 Act).  Subsections (2) to (4) of section 71 are deemed by virtue of section 71B(1) of the 2000 Act to be pre-
commencement enactments within the meaning of the Scotland Act 1998 (c.46).   The functions conferred on the
Secretary of State by those subsections are therefore transferred to the Scottish Ministers by virtue of section 53 of
the Scotland Act.
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Section 71(3)provides that an Order made under section 71(2) can be made in relation
to a particular person in Schedule 1A, any description of person falling within the
Schedule or every person falling within the Schedule.  Also, different provision may be
made for different purposes.

An Order under section 71(2) making reserved bodies subject to specific duties to
promote race equality was laid in the Westminster Parliament in October 2001 (SI
2001/3458) and came into force on 3 December, requiring compliance with those
duties by 31 May 2002.

The purpose of this instrument is to impose specific duties relating to the promotion of
race equality on Scottish public authorities with wholly devolved, or mixed functions.

Scottish Ministers agreed that the Executive should not depart from the approach
taken down south.  The Commission for Racial Equality(CRE), Scotland concurred
with this view.  The Scottish Order therefore reflects the English Order on the whole
with the exception of the following:

• In terms of schools (which includes primary, secondary, pre school-other than
contracted out provision- but not independent schools) the duties will fall on
education authorities in respect of each school that it manages and not individual
schools as in the English Order.  This was necessary given  the different legal
basis for our education system in Scotland.  The outcome gets us as close as our
statutory position will allow to the position down south.

• The Scottish Order requires compliance with the specific duties by 30 November
2002 as opposed to 31 May 2002 for reserved bodies.  We feel this timescale will
allow adequate time for bodies to have in place the necessary arrangements to
ensure compliance.
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Summary of Duties

Article 2

Race Equality Scheme

In summary,  a body which is listed in Schedule 1 to the Order will  require to publish
a race equality scheme which is a scheme showing how it intends to fulfil the general
statutory duties imposed by section 71(1) of the 1976 Act.This should set out which of
its functions and policies the body has assessed as relevant to the performance of its
general duties.  This assessment has to be reviewed every three years.It should also
state its arrangements for among other things assessing and consulting on the likely
impact of its proposed policies on the promotion of race equality and for monitoring its
existing policies.

Educational Bodies

Article 3

Education authorities in respect of all schools they manage, grant aided and self
governing schools, and further and higher education institutions will be required to
prepare a race equality policy which is a written statement of their policy for promoting
race equality.  Education authorities, in respect of the schools they manage, grant
aided and self governing schools will be subject to  duties relating to the assessment
and monitoring of the impact of their policies in particular on that attainment levels of
pupils of different racial groups.

Further and Higher Education Institutions will be subject to a duty to assess the impact
of their policies and required to monitor, by reference to racial groups, the admission
and progress of students and the recruitment and career progress of staff.

Article 4

Again education authorities, in respect of all schools they manage, grant-aided and
self-governing schools will be under a duty to monitor by reference to racial groups the
numbers of staff in post and applicants for employment, training and promotion.
Where these bodies have full time staff of 150 or more then they are subject to
additional monitoring duties including monitoring the number who receive training or
are involved in grievance procedures.

Scottish Ministers will be required to monitor, by reference to racial groups the
numbers of teaching staff from each such group at all schools in respect of which they
exercise functions (using data provided by education authorities and schools where
practicable).

The Scottish Further and Higher Education Funding Councils will be required to
monitor by reference to the racial groups  the numbers of teaching staff at all
educational establishments in respect of which they exercise their functions.
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Article 5

Employment Monitoring Duties

This Article imposes employment monitoring duties on all devolved bodies listed in
Schedule 1A to the 1976 Act. The exceptions are the education bodies which are dealt
with separately in Articles 3 and 4 (see above), and bodies listed in Schedule 3 to the
Order. Bodies subject to the duty under Article 5 will be required to monitor, by
reference to racial group, the number of staff in post, applicants for employment,
training and promotion.  Where a body employs more than 150 full time staff or more it
will be subject to further duties including monitoring the number who receive training
and are involved in grievance procedures.
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Consultation

The Home Office issued a joint consultation paper on the implementation of the 2000
Act in February 2001.  This set out, among other things, proposed additions to
Schedule 1A of the 1976 Act (i.e. bodies subject to the general duty) and specific
duties relating to policy development and service delivery and employment.  All bodies
caught by the duties, including devolved bodies, were consulted by the Home Office
e.g. health boards, local authorities, NDPBs.

A summary of the responses can be accessed at the following web address-
http://www.homeoffice.gov.uk/reu/cpsummary.htm

Following analysis of the responses to the consultation the Home Secretary
proceeded with the specific duties for reserved bodies as set out in the consultation
document, following some fine tuning.

The Executive has also taken account of the Scottish responses in drawing up this
Order.

The Commission for Racial Equality was consulted on the terms of the Order in
accordance with section 71(4) of the 1976 Act1.

Financial Effects

There will be some financial implications for public bodies as a result of the Order.
However, in implementing the duties, bodies are urged to work within existing
mechanisms where possible, to avoid unnecessary burdens and duplication.  The
promotion of race equality should be an integral part of the way in which public bodies
perform their functions, not a resource intensive “add on”.

The new duties are about putting in place minimum standards across the public
sector.  Many bodies will already be taking action that meets or goes beyond the duty.
In addition, avoiding unlawful discrimination before it occurs should actually avoid the
cost of discrimination claims.

No Regulatory Impact Assessment has been prepared; the legislation will not affect
the private sector (other than where they are discharging public functions).

                                           
1
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Background to Race Relations (Amendment) Act 2000

The Race Relations (Amendment) Act came into force on 2 April 2001. Its main
provisions:

• outlaw race discrimination in the carrying out of all public functions - not just those
previously covered by the Race Relations Act 1976; this includes private sector
bodies to the extent that they are discharging public functions;

• place a general duty on specified public bodies in the carrying out of their functions
to eliminate unlawful racial discrimination and promote race equality and good
relations between persons of different racial groups;

• give powers to Government to impose specific duties on public bodies as are
considered appropriate to ensure the better performance of their general duty

• gives powers to the Commission for Racial Equality (CRE) to enforce those
specific duties.

Scottish Executive
Development Department
February 2002
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ANNEX C – EXTRACT FROM SUBORDINATE LEGISLATION COMMITTEE
REPORT

The Race Relations Act 1976 (Statutory Duties) (Scotland) Order 2002,
(SSI 2002/62)

Question
10. The Committee noted the intention of article 5(5)(a) as indicated in the
Executive Note but was concerned that this may not have been achieved.  The sub-
paragraph states that: "This article does not apply to— (a) education authorities but
only in respect of staff employed in schools under their management".  On one
reading, education authorities per se are excluded from the scope of the article, but
staff employed in schools are included.  On the other hand it might be argued that the
article does not apply in respect of staff, but otherwise is to apply to education
authorities.  The Executive was asked for an explanation.

Response
11. The Scottish Executive Development Department, in its reply, reproduced [below],

stated that in its view if article 5(5)(a) of the Order is given its plain and literal
meaning then its effect is to disapply the monitoring duty imposed on employers in
article 5 from education authorities, but only in respect of those employees
mentioned in the article, i.e. staff employed at schools under their management.

12. The reason for the disapplication of the article 5 monitoring duty from education
authorities in respect of this group of employees is that a separate monitoring duty
is imposed on education authorities in article 4 of the Order in respect of this
group.

13. The disapplication in article 5(5) was therefore limited so that education authorities
are subject to the monitoring duty under article 5 only in respect of employees
other than staff employed in schools under their management.

Comment
14. The Committee welcomed the further information supplied by the Executive but
in its view the meaning of article 5(5) as drafted is still very far from clear.

15. The Committee therefore draws the instrument to the attention of the lead
committee and the Parliament on the grounds that the form or meaning of
article 5(5) could be clearer.
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THE RACE RELATIONS ACT 1976 (STATUTORY DUTIES) (SCOTLAND) ORDER
2002, (SSI 2002/62)

On 26th February 2002 the Committee asked:

The Committee notes the intention of article 5(5) as indicated in the Executive Note
but is concerned that this may not have been achieved.  On one reading education
authorities per se are excluded from the scope of the article, but staff employed in
schools are included.  On the other hand it might be argued that the article does not
apply in respect of staff, but otherwise is to apply to education authorities.  The
Executive is asked for an explanation.

The Scottish Executive Development Department responds as follows:

1. The Committee’s letter suggests that article 5(5) can be read either to disapply
the article from education authorities but apply it to staff employed in schools under
their management or to disapply it from the staff but otherwise apply it to education
authorities.

2. In the view of the Scottish Executive if article 5(5)(a) of the Order is given its
plain and literal meaning then its effect is to disapply the monitoring duty imposed on
employers in article 5 from education authorities but only in respect of those
employees mentioned in the article i.e. staff employed at schools under their
management.

3. The reason for the disapplication of the article 5 monitoring duty from education
authorities in respect of this group of employees is that a separate monitoring duty is
imposed on education authorities in article 4 of the Order in respect of this group.

4. The disapplication in article 5(5) was therefore limited so that education
authorities are subject to the monitoring duty under article 5 only in respect of
employees other than staff employed in schools under their management.

T Ellis
For Scottish Executive Development Department

28 February 2002
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Kate McLean
Convener
Equal Opportunities Committee
Room 2.8, Committee Chambers
George IV Bridge
Edinburgh
EH99 1SP
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TAKING STOCK MEETING ON DISABILITY

I was grateful for the opportunity to meet with the Committee on 12 February to discuss the
Executive’s work on disability and our continued commitment, shared by the Committee, to
promoting equality for disabled people in Scotland.  As you will recall, I undertook to respond to the
Committee in writing on 2 particular points.

Firstly, there was the question of whether there is a public database giving information about the
accessibility of public buildings.  We are not aware of any such database.

The second point was about whether there was work underway to improve record keeping about
adapted and improved properties.  You will wish to note that in November 2000 the Joint Future
Group (JFG) published a report "Community Care: A joint Future" which recommended that "all
local authorities should create, with their partners, (Scottish Homes, registered social landlords and
the Private sector) registers of adapted properties, by mid-2002".  Progress on this recommendation
will be captured by the work of the Equipment & Adaptations: Strategy Forum. (The Strategy Forum
was recommended by the JFG to establish the strategic direction for the modernisation and
improvement of equipment & adaptation services).

At the same time, the Scottish Executive is funding the Disabled Persons Housing Service (DPHS) to
carry out a three year pilot project to identify best practice for establishing a comprehensive
computerised database of all adapted properties within the Lothian area, by April 2003.  The DPHS
will produce a best practice report on completion of the project, which can be rolled out across
Scotland and fed into the work of the strategy forum.  In addition, the possibility of capturing
adapted properties through the Common Housing Registers is to be explored.

I look forward to seeing the disability reporter’s report in due course.

MARGARET CURRAN


