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EQUAL OPPORTUNITIES COMMITTEE

AGENDA

20th Meeting, 2001 (Session 1)

Tuesday 11 December 2001

The Committee will meet at 10.00 am in the Chamber, Assembly Hall, The
Mound, Edinburgh.

1. Items in Private: The Committee will consider whether to take items 2, 4 and 5
in private.

2. Public Appointments (Parliamentary Approval) (Scotland) Bill: The
Committee will consider lines of questioning for Alex Neill MSP.

3. Public Appointments (Parliamentary Approval) (Scotland) Bill: The
Committee will take evidence from-

Alex Neill MSP

4. Mainstreaming Equality: The Committee will consider a paper on
mainstreaming equality in the work of parliamentary committees.

5. Work Programme: The Committee will consider a paper on its work programme.

**************

The following papers are attached:

Agenda Item 2

EO.01.20.01 (P) – Suggested lines of questioning

Agenda Item 3

EO.01.20.02 - Submission from the Commission for Racial Equality

EO.01.20.03 - Submission from COSLA

EO.01.20.04 - Submission from the Equal Opportunities Commission

EO.01.20.05 - Submission from the Scottish Executive (to follow)



EO.01.20.06 - Submission from the Equality Network (to follow)

Agenda Item 4

EO.01.20.07 (P) - Private paper on mainstreaming equality

Agenda Item 5

EO.01.20.08 (P) - Private paper on the Committee’s work programme

Lee Bridges
Clerk to the Committee
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SUBMISSION FROM THE COMMISSION FOR RACIAL EQUALITY

Public Appointments (Parliamentary Approval) (Scotland) Bill
Response to Local Government Committee

November 2001

INTRODUCTION

The Commission for Racial Equality (CRE) welcomes this opportunity to give written
evidence to the Local Government Committee of the Scottish Parliament in relation to the
Public Appointments (Parliamentary Approval) (Scotland) Bill.

The CRE is charged with three duties under the Race Relations Act, 1976:
• working towards the elimination of racial discrimination;
• promoting equality of opportunity and good race relations between persons of different

racial groups generally;
• keeping under review the working of the Act

In order to fulfil these duties, and to ensure that private and public sector bodies are able
to fulfil the duties imposed upon them by the Act, the CRE relies upon the Scottish
Parliament and the Scottish Executive to take the lead on ensuring that racial equality is
taken into account across the realm of policy and legislative work which is undertaken and
that equality considerations are mainstreamed into their work.

INITIAL COMMENTS

The CRE welcomes the policy objectives of the Bill to increase the accountability of
specified agencies and non-departmental public bodies (NPDBs) to the Parliament.   In
principle, the CRE would support a pre-appointment role for Parliament as it provides
opportunities for the Parliament to scrutinise the procedures followed by the Scottish
Ministers for equalities considerations and to promote representation of ethnic minority
communities.

However, the CRE has strong concerns about the accountability of the Parliament in
relation to its decisions to approve or not to approve an appointment and would submit that
this must addressed before we could fully support the Bill.   The danger of the Bill as it
stands is that it could undermine the anti-discrimination provisions under the Race
Relations Act which cover the Executive in relation to public appointments but which do
not extend to the Parliament.

PARLIAMENTARY ACCOUNTABILITY

The anti-discrimination in employment provisions in the Race Relations Act as amended
applies to government appointments outside the employment field and also to any
recommendations made or approval given in relation to such appointments.

If this Bill was passed, the Parliament would have a key role to play in regard to public
appointments and would have the final say of approval while not being subject to anti-
discrimination legislation.  The CRE fears this would undermine anti-discrimination
protection in relation to the selection procedure.  The CRE would submit, therefore, that
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the Parliamentary process must be seen to be an open and transparent process which
clearly adheres to anti-discrimination legislation and the same standards of practice that
the Executive is bound by law to operate in regard to public appointments.   The CRE
would consider it crucial that clear mechanisms be established for internal regulation
relating to procedures and also for dealing with complaints or appeals.

The CRE would urge that section 5, Parliamentary consideration of nominations, be
amended to introduce a sub-section to the effect that the standing orders shall provide that
the procedures to be followed by the Parliament in considering nominations are rooted in
the principle of equal opportunities and adhere to the requirements of anti-discrimination
legislation.

Section 7, Outcome of Parliamentary consideration, should be amended to introduce a
sub-section to the effect that the standing orders shall establish a mechanism for internal
regulation and for an appeals process.

Subsection (3) should be amended so that the Parliament has a duty to give reasons for a
decision to reject a nomination with reference to all issues for consideration and the
procedures which the Parliament has followed.

HOW TO PROMOTE RACE EQUALITY

If the Bill is amended and supported by procedures which ensure the accountability of the
Parliament, then the CRE believes that this legislation could provide valuable opportunities
for the promotion of equalities matters and of transparency in the public appointments
process.

The Scottish Executive is subject to the new general statutory duty under the Race
Relations Act as amended to promote racial equality and prevent racial discrimination.
Specific duties will also be imposed shortly on public authorities, including the Scottish
Executive, to ensure the fulfilment of the general duty.

The proposed specific duties relate to the promotion of race equality in employment and
service delivery (see Appendix 1).  Although public appointments fall outwith the
employment field, the Executive remains subject to the general duty to promote racial
equality and, therefore, should apply the same standards regarding ethnic monitoring in
employment to public appointments as appropriate.   The Parliament could have a key role
to play in promoting the application of these standards on race equality to the public
appointments process.

One of the CRE’s key concerns is the lack of participation of members of Scotland’s ethnic
minorities in public bodies and would submit that this Bill provides the opportunity for the
Parliament to promote participation by holding the Scottish Executive to account against its
commitments on tackling under-representation, its targets for ethnic minority
representation and the Code of Practice for Ministerial Appointments.

The Scottish Executive has a target of 1.3% of all public appointments being held by
members of ethnic minorities by 2002.   This target is unlikely to be reached.  Social
Justice Minister Jackie Baillie recently launched the report of the Race Equality Advisory
Forum which was established in 1999 to advise the Executive on development of a race
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equality strategy for Scotland.  In that report, one area for action concerns public
appointments.  The Forum advises that a “tailored positive action programme is developed
and implemented to address the serious and unacceptable under-representation of people
from minority ethnic groups in public positions.”  (Race Equality Advisory Forum report, p
9).  (Please see Appendix 2 for details of recommendations).

The CRE believes that the Parliament should explicitly consider such matters through its
scrutiny of public appointments.  The CRE would urge, therefore, that the Public
Appointments Bill be amended to establish it as a priority that the Parliament consider the
promotion of equal opportunities.  The CRE would suggest that section 2, Issues for
consideration, be amended to add a fifth issue for consideration, namely “the promotion of
equal opportunities.” Such an amendment would highlight the need for the Parliament to
hold the Scottish Ministers to account against its statutory duties on equality and its
particular commitments such as those set out in the REAF report on representation and
positive action.

The issues for consideration by the Parliament in regard to public appointments should be
supported by detailed guidance that outlines how equalities matters should be promoted
and how the Parliament can effectively scrutinise processes.  Such guidance should relate
to equality-proofing of the procedure followed by the Scottish Ministers, with reference to
statutory duties on preventing discrimination and promoting equality, monitoring of the
process from advertisement to recommendation or nomination and positive action to
address under-representation.

One of the REAF recommendations on public appointments is for the Scottish Executive
Public Appointments Unit to publish “regular progress reports” on their success in
promoting race equality and addressing any continuing under-representation.  The CRE
would, therefore, suggest that the Bill place a duty on the Ministers to publish an annual
progress report on the promotion of race equality in public appointments, which includes
detailed ethnic monitoring data covering the process from application to nomination or
recommendation.  This would be line with the proposed specific duties on employment
under the Race Relations Act as amended (see Appendix 1).

CONCLUSION

By successfully holding the Executive to account, the Parliament can play a central part in
promoting openness, transparency, accountability and equal opportunities in the public
appointments system.  In doing this, however, the Parliament also needs a clear
procedure for holding itself to account and a methodology for dealing with complaints.  In
the absence of such mechanisms, the Parliament itself stands open to accusations
regarding its processes.  The CRE is particularly concerned about the danger of the
Parliament undermining the anti-discrimination provisions under the Race Relations Act
which cover the Executive in relation to public appointments.  Therefore, while the CRE
supports the objectives of this Bill, it would have reservations about supporting the Bill as it
stands.

The CRE would also submit that, while the Bill if amended would be valuable in promoting
transparency and equal opportunities within the public appointments system, the
Parliament has existing powers to hold Ministers and public bodies to account.  Should this
Bill not be successful, the CRE would hope that the Parliament make better use of these
powers by developing some form of more effective post-appointment process.
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APPENDIX 1

The Race Relations (Amendment) Act

The Race Relations (Amendment) Act 2000, (the 2000 Act) came into force on 2 April
2001.  The new Act amends the Race Relations Act 1976 (the 1976 Act) and strengthens
its application to public authorities in several important ways: it extends the scope of the
1976 Act to cover areas that were previously excluded and makes it unlawful for public
authorities to discriminate on racial grounds in carrying out any of their functions.

It places a general statutory duty on a wide range of public authorities to promote racial
equality and prevent racial discrimination.

It also gives the Home Secretary and Scottish Ministers the power to make Orders
imposing specific duties on all or some of the public authorities bound by the general
duty.  These duties will be enforceable by the Commission for Racial Equality, serving
compliance notices, backed up by court orders, if necessary.  The proposed specific duties
to promote race equality in employment are that:

• all public employers that are made subject to the general duty to promote race equality
should have a specific duty to ethnically monitor staff in post and applicants for jobs,
promotion and training;

• all such public employers with 150 full time employees or more should, in addition,
have a specific duty to ethnically monitor and analyse grievances, disciplinary action,
performance appraisal (when this results in benefits or sanction), training and
dismissals and other reasons for leaving;

• all of the public employers made subject to these particular duties should publish
annually the results of their ethnic monitoring;

• the Scottish Executive Education Department should also have a duty to monitor the
overall position for teaching staff, drawing, where possible, on detailed data collected
by education authorities, and should publish the results annually;

• The Scottish Further Education Funding Council should also be under a duty to monitor
the overall position for teaching staff in their respective further education institutions
and to publish the results annually.

The proposed specific duties in relation to policy and service delivery are likely to be;

• prepare and publish a Race Equality Scheme, setting out how it intends to meet its
obligations under the general duty and any other proposed specific duties to promote
race equality which are relevant to it;

• assess which of its functions and policies are relevant to the general duty, with regular
subsequent reviews;

• set out its arrangements for assessing and consulting on the impact on the promotion
of race equality of policies it is proposing for adoption;

• set out its arrangements for monitoring for any adverse impact on the promotion of race
equality of policies it has adopted or is proposing for adoption;

• set out its arrangements for publishing the results of assessments, consultations and
monitoring for any adverse impact on the promotion of race equality of policies;

• set out its arrangements for ensuring ethnic minorities have access to information and
to services it provides;
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• set out its arrangements for training staff on issues relevant to the duty to promote race
equality.

How can positive action be used to comply with the general duty?

The 1976 Act permits certain types of ‘positive action’, as described below.  Public
authorities should consider how they might use these to promote racial equality.

Measures to meet the special needs of a particular racial group (Section 35)

It is lawful to make facilities or services available to people from a particular racial group in
order to meet their education, training or welfare needs.

Examples

• an outreach scheme to encourage isolated ethnic minority communities to take up
benefits

• interpretation services

• English language classes for refugees

• Mobile health services for Travellers or Gypsies.

Training and encouragement to tackle under-representation in employment
(Sections 37 and 38)

It is lawful to provide training for particular racial groups that are under-represented in
certain types of work.  The act also allows employers and others to encourage applications
for such jobs from under-represented racial groups.  It remains unlawful, however, to
discriminate in selecting people for the jobs; therefore, to apply a quota or to reserve jobs
for under-represented racial groups is unlawful and must not be confused with lawful
positive action measures.

All Schemes set up under sections 35, 37 or 38 must be regularly reviewed; if the special
needs have been met, or the under-representation no longer exists, positive action may
cease to be lawful.
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APPENDIX 2

REAF recommendations on public appointments

In order to address the current under-representation of minority ethnic communities on the
boards of non-departmental public bodies (sometimes referred to as quangos) the Forum
recommends that:

• The Scottish Executive Public Appointments Unit conduct a review of the existing
public appointments list of individuals who have expressed an interest in being
considered for public appointments. This review should seek to identify barriers to
participation, ways of raising awareness of the work of public bodies within
communities and strategies for meeting the Scottish Executive’s commitment to
increase the numbers of minority ethnic people applying for membership of public
bodies. It should be carried out in partnership with the Commission for Racial Equality,
minority ethnic-led organisations and existing members of public bodies from minority
ethnic communities, whilst respecting the right to confidentiality of applicants. It should
form part of the ongoing review of public bodies;

• The Public Appointments Unit make direct approaches to all minority ethnic
community-led organisations on existing databases to inform them of the nature of the
work of public bodies and the potential contribution of members of minority ethnic
communities to promoting better governance of and more effective service delivery by
such bodies

• In partnership with minority ethnic communities, the Scottish Executive Equality Unit
and the Commission for Racial Equality, the Public Appointments Unit draw up a plan
for addressing weaknesses, raising awareness and encouraging applications;

• Consideration be given to developing guidance on improving the ethnic balance of
public bodies similar to current Equal Opportunities Commission guidance on
improving gender balance;

• The Public Appointments Unit, in partnership with sponsoring departmental officials,
audit their advertisement, recruitment and application processes to remove any direct
or indirect barriers to applications from and recruitment of people from minority ethnic
communities; and

• The Public Appointments Unit publish regular progress reports as part of existing
reporting arrangements on their success in promoting race equality and addressing any
continuing under-representation.

For further details on this submission, contact:
Lucy Chapman
Commission for Racial Equality
45 Hanover Street
Edinburgh EH2 2PJ

�: 0131.240.2600
fax: 0131.240.26010
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SUBMISSION FROM COSLA

PUBLIC APPOINTMENTS (PARLIAMENTARY APPROVAL) (SCOTLAND) BILL

Just to confirm that we received your invitation to submit comments on the above.  However in
the time that we were given it was not possible to conduct a full consultation with Councils and
get a political input from elected members.

Whilst I am not able to provide detailed comments at this stage, I can confirm that COSLA is
supportive of the objectives of transparency and greater accountability.  We would also be
supportive of changes in procedures so as to encourage  applications from equalities groups.

However we also believe that the public bodies themselves need to demonstrate better their
purpose and relevance if they are going to attract applications from a wide cross section of
society.

As the Bill progresses it may be that the timetable allows the opportunity for a fuller debate
within COSLA and I would certainly be happy to revisit the issue then.

Whilst this is not a full response, I hope it is helpful.

Jon Harris
Director of Policy and Legislation
December 2001
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SUBMISSION FROM THE EQUAL OPPORTUNITIES COMMISSION

EOC Scotland

DRAFT Response to Equal Opportunities Committee:
Public Appointments (Parliamentary Approval) (Scotland) Bill

Introduction

EOC Scotland welcomes the opportunity to respond to the issues raised by the
Equal Opportunities Committee in preparing their response to the Stage 1 report on
the Public Appointments (Parliamentary Approval) (Scotland) Bill.  The participation
of women in all aspects of public and political life is a key priority for the EOC in
Scotland.

As a general principle, we would welcome any moves to increase the openness and
transparency of public appointments in Scotland.  The ongoing under-representation
of women on management boards of public bodies, and the often gender-biased or
stereotyped basis of the appointments of women and men are well known to the
committee.

The 2000 Gender Audit1 stated that Scottish Ministers are responsible for around
3,800 appointments to public bodies.  Of these public appointments, the 1999 figures
showed that women held 48%.  This figure masks the concentration of women in
certain sectors, notable Children’s Panels and other tribunals.  Women continue to
be under-represented on Executive and Advisory Bodies, nationalised industries and
NHS Chairs.  In preparing this response, a random trawl through the websites of
some of the bodies listed in the schedule to the bill revealed an average of 3/12
women board members, and almost no representation from visible minorities.  These
figures included education bodies where women are highly represented as
employees and service users.

General Principles

The committee has asked us to consider four main issues:
• Scope of the bill
• Current and possible procedures
• Additional steps to improve practice
• Prior consultation and approval of guidance.

EOC Scotland recommends that the general principles of equal opportunities
practice should apply at every step of the recruitment and selection process.  This
should be no different in the case of applicants or nominees to public bodies.  This
means that the criteria used at each stage should be open, transparent, related to
the skills and experience to perform in the role, and should have no regard to the
sex, race or other characteristic of the individual, except in circumstances where
positive action measures would be appropriate.
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We welcome the general principle of this bill to increase the transparency by which
senior appointments to public bodies are made.  In this way, the process is made
public and more visible; it is a step towards greater parliamentary scrutiny of public
bodies in Scotland; and responds to the founding principles of the Scottish
Parliament as set out in the CSG Report.

We would also remind the committee that the procedures proposed in this bill for
ministerial approval or nomination should also reflect the duties on Ministers and
public bodies established in Acts of the Scottish Parliament (ASPs) to encourage
equal opportunities and have due regard to the equal opportunities requirements.
These Acts include the Housing Act, and the Regulation of Care Act 2001.

Specific Questions

Scope of the Bill

The schedule to the Bill lists 114 public bodies, representing some 974
appointments.  The Financial Memorandum estimates that in any one year,
approximately one-third of these appointments will arise.

EOC Scotland would welcome further clarification on why the list of public bodies to
be covered by this bill has been restricted.  The procedures proposed should
apply to all public bodies, and appointments to be approved by Ministers.  That
said, we recognise that in the case of advisory forums and steering groups such
extended procedures may not be possible or effective.

Nevertheless, in seeking to appoint individuals to serve a specific purpose on for a
fixed-term period, such as an advisory group, good practice in equal opportunities
should be observed.  This should include:

• Ensuring a wide pool of potential participants are made aware of the
opportunity;

• Ensure that there are criteria for appointment that reflect the terms of
reference of the group and the purpose it is to serve

• Ensure that non-traditional experience is considered relevant, and applicants
encouraged to come forward on the basis that their experience is transferable
and therefore valid

• While promoting broader access, opportunities for positive action to address
previous under-representation should be considered.  This means considering
mechanisms to ensure gender balance or greater representation of people
from ethnic minorities.  Appointment to boards, and other bodies should be on
merit and on the suitability of the candidate to the function they are required to
perform, rather than to make up numbers.

As stated in the bill, the Committees of the Scottish Parliament could play an
effective role in endorsing, or otherwise, nominations from Ministers to public bodies
within their areas of competence.  Committee members should be required to
declare an interest in circumstances where they have prior knowledge or
acquaintance of an individual, in line with good recruitment practice.
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Current and possible procedures, including additional steps

The Scottish Executive introduced a number of targets and changes in procedures
for the public appointments system.    These measures include:

• A presumption in favour of advertising for all paid and high profile posts.  EOC
Scotland would argue that that should be a standard procedure rather than
discretionary.

• For appointments that do not require specialist knowledge, criteria are set
which recognise non-traditional career patterns and experience, such as
community involvement and voluntary work, as suitable qualifications for
appointment.  EOC Scotland welcomes this recognition of diverse experience,
and would wish to see this approach replicated in the procedures of all
Scottish public bodies, and the outcomes of these wider recruitment criteria
monitored and publicly reported.

• Outside bodies making recommendations for appointments will continue to be
required to include women, and where possible members of ethnic minorities
and disabled people in all lists of nominations.  The practice of nominations is
not challenged by the provisions of this bill, which aims to make the process
more open and subject to parliamentary scrutiny.  We have welcomed this
principle, but wish to emphasise that if the practice of nominations is to
persist, to be acceptable in terms of equal opportunities practice, nominations
should be the outcomes of an open and transparent process.  This process
should ensure:

o the opportunity is widely and appropriately publicised;
o the person specification relates to the requirements of the job role and

recognises that non-traditional experiences are valid and that skills and
expertise can be transferable;

o selection and interviews by independent assessors and officials from
the Scottish Executive or appointing body should properly reflect best
practice in equal opportunities and observe the requirements of
equalities legislation and the provisions to promote equality incumbent
upon Scottish public bodies;

o nominations to and by Ministers should be based on the outcomes of
these procedures.

While there have been positive developments in opening up the public appointments
system, these improvements have still to reach all levels of this process.  For
example, it has come to our attention that nominations to advisory and management
committees in certain sectors are still conducted by requesting nominations from
existing members, and voted on a show of hands or otherwise at a meeting of the
committee.  This is not acceptable practice as it can only serve to perpetuate the
closed networks in policy and service areas.

In seeking to attract a wider pool of prospective nominees, or preferably applicants,
public bodies should be encouraged to promote opportunities for learning and skills
building for under-represented groups.  This means offering creative opportunities to
build capacity such as mentoring, shadowing, attendance at meetings, non-executive
roles and other initiatives that would allow individuals to build skills and confidence in
this environment.  This could also result in more open and inclusive procedures by
bringing individuals into the system who have previously been excluded from it.
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The recommendations in the REAF report, referred to in the terms of this
committee’s current inquiry are entirely consistent with best practice in equal
opportunities, and EOC Scotland would encourage all public bodies to ensure that
these mechanisms are in place:

• Establish what barriers exist to equality of access to information on and
participation in employment opportunities

• Identify the potential institutional discrimination which has resulted in under-
representation from specific groups

• Equality-proof practices and policies relating to recruitment, retention and
progression of staff, and board members.

We would add:

• Ensure best practice is adhered to and decisions to appoint are transparent
and clearly relate to the job function;

• Ensure that all public bodies implicated in this proposed legislation have
mechanisms in place to ensure that the equal opportunities requirements of
the Scotland Act and the Parliament’s commitment to equality are observed
and that meaningful procedures are in place.

Public Duties
EOC Scotland and other equality agencies in Scotland are seeking to ensure a duty
on public bodies to promote equality. Consistent with that general duty, and the
requirement now on public bodies under the Race Relations Amendments Act, we
are seeking such a duty to be underpinned by appropriate specific duties such as
equality statements and plans; equality monitoring and performance reporting.  The
proposed provisions of this bill should ensure that the recruitment, nomination, and
composition of management boards and convenors are integrated here, and are
consistent with forthcoming legislative proposals.

Positive Action
Positive action measures and initiatives to redress past discrimination and improve
the levels of representation of women, black and ethnic minority women and men,
and women and men with disabilities cannot be guaranteed to be free from legal
challenge.  Any individual has a right to raise an action of discrimination if they
consider that they have been discriminated against within the provisions of the
legislation.  However, it is for the organisation implementing positive action to justify
their activities, the criteria they have used, and so on, to demonstrate that their
activities are lawful.

Prior consultation and approval of guidance

EOC Scotland would be well placed to advise the Scottish Executive and Scottish
public bodies on the content and application of guidance or codes of practice.  We
would encourage public bodies to consult actively with ourselves and other equalities
agencies as appropriate.
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While we can advise on the content of guidance, we would make a number of
caveats.  Even the best guidance and advice is only as good as its implementation.
Unless such guidance is given meaningful and practical effect its value is diminished.
Effective implementation or adherence to guidance further emphasises the need for
internal monitoring or organisational practices and procedures, and for external
reporting of performance on measures to promote equality.

Concluding remarks

This is a draft response to the Bill as it stands, and within the context of the
questions posed by the Committee at this stage.  Comments made in this response
may be subject to revision at a later stage.
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PUBLIC APPOINTMENTS (PARLIAMENTARY APPROVAL) (SCOTLAND) BILL

MEMORANDUM

by the Scottish Executive

to the

EQUAL OPPORTUNITIES COMMITTEE

of the

SCOTTISH PARLIAMENT

December 2001
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INTRODUCTION

1. This Memorandum has been prepared by the Scottish Executive to assist
consideration by the Equal Opportunities Committee of the Public Appointments
(Parliamentary Approval) (Scotland) Bill 2001 (referred to throughout as �the Bill�) which
was introduced by Alex Neil on 4 September 2001.

2. This Memorandum sets out the Executive�s views on the four themes identified in the
Convener�s letter of 13 November to Angus MacKay.

3. A Memorandum was submitted to the Local Government Committee (as lead
committee) in September.

Scottish Executive
December 2001
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SCOPE OF THE BILL

What the Bill Proposes

4. The purpose of the Bill is to increase accountability of NDPBs to the Parliament.  It
provides that nominations for appointments to specified NDPBs that are made by the Scottish
Ministers, should be subject to the confirmation of Parliament.  The definition of
�appointments� includes re-appointments and extensions to existing appointments.  The
proposal is for an �enabling� Bill which will allow for detailed procedures for Parliamentary
scrutiny to be laid down in Standing Orders.

Appointments to Public Bodies: Background

5. In 1995 the Committee on Standards in Public Life (then known as the Nolan
Committee), made a series of recommendations intended to increase public confidence in the
way in which appointments to public bodies across Government were made.  The principal
recommendation was that an independent Commissioner for Public Appointments should be
appointed.  This Commissioner�s role would be to establish a Code of Practice for Ministerial
appointments to public bodies, and to monitor the process to ensure that appointments are
made on merit after fair and open competition.

6. The first Commissioner for Public Appointments was appointed in December 1995
and the first Code of Practice was issued in July 1996.  In November 1998 the remit of the
Commissioner was extended to cover appointments to advisory NDPBs, nationalised
industries, public corporations and the utility regulators.  Because of the nature of the work
undertaken by Tribunals � bodies with jurisdiction in a specialised field of law �
appointments to them do not come within the remit of the Commissioner.

Ministerial Appointments in Scotland

7. The Scottish Ministers are responsible for almost 3,500 appointments, 2,000 of which
are to Children�s Panels.  The actual number of vacancies can vary from year to year; this is
because appointments are usually for a period of 3 or 4 years and members of bodies are
generally eligible for re-appointment (subject to the conditions of the Commissioner�s Code).
For the year ending 31 March 2000, 133 appointments and 115 re-appointments were made.

8. All appointments to Executive and Advisory NDPBs, Public Corporations,
Nationalised Industries and Health Bodies are made in compliance with the conditions set out
in the Commissioner for Public Appointments� Code.  For appointments to Tribunals,
Ministers have agreed that the �spirit� of the Code will be applied.  In practical terms this
means that steps are taken to ensure that these appointments are made on merit after a fair,
open and transparent process.

9. All appointments made by the Scottish Ministers coming under the remit of the
Commissioner for Public Appointments are subject to audit.  Under the terms of the
Commissioner�s Code, all departments are audited over a three-year cycle.  The Executive�s
appointments processes will be audited before the end of the 2001-02 financial year.

Steering Groups and Advisory Fora
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10. Appointments to Steering Groups and Advisory Fora are not classed as �public
appointments� within the general meaning of the term.  Unlike public bodies, steering groups
and advisory fora have a limited lifespan.  Once they have fulfilled their remit, they are
disbanded.

11. Individuals appointed to these groups are normally invited to do so either because of
their specific skills, expertise and knowledge of a certain issue, or because they represent an
organisation or a body which has a direct interest in the group�s remit.  Because of their
transient nature, these appointments do not come under the remit of the Commissioner for
Public Appointments.

12. Since the Bill relates specifically to public appointments, the Executive believes that
limiting its scope to public bodies is a sensible approach.
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THE APPOINTMENTS PROCESS

Background

13. For the time being the pre-devolution arrangements for public appointments have
been retained, and extended to include appointments made by the Scottish Executive.  The
Commissioner for Public Appointments thus has an UK-wide role.  The Scottish Ministers
follow her Code in making appointments to the wide range of bodies for which they are
responsible.

14. A brief summary of the system is given below and a more detailed description of the
process is attached at Annex A.

15. The process is in three stages.

The Planning Stage identifies the number of vacancies, sets out the job and person
criteria for the posts and sets out the way in which the process is to be handled.

The Preparation Stage involves �publicising� the posts.  This can include advertising
in the press and on the Executive�s website; direct approaches to relevant
organisations either on a �for information� basis or with a request to identify
potentially suitable individuals to receive details of the forthcoming vacancy.  It also
involves issuing information packs and application forms to candidates and collating
responses.

The Selection Process includes selecting a short list, interviewing candidates, making
recommendations to Ministers and publicising the results.  The interview panel
normally includes 2-3 senior officials from the sponsoring department and at least one
independent adviser who acts as the �guardian� of the principles enshrined in the
Commissioner�s Code.  The independents are chosen from a list of individuals who
have agreed to serve at the request of Ministers.

Implications of the Bill�s proposals

16. By necessity, the current system is already lengthy to ensure that every appointment is
made on merit after a fair, open and transparent process.  On average it can take between 4-6
months to complete an appointments round.  Within the constraints applied by the Code,
every effort is being made to streamline the process.

17. The Executive believes that the introduction of an additional stage in the process, as
envisaged in the Bill, with the possibility that it could last up to 56 days, would add
considerably to the time taken to fill posts.  Rejection of a nominee by the Parliament could
have serious repercussions for the effective management of the public body in question in
that a key post could be vacant for a considerable period of time.  The Bill offers no practical
solution to the problem of how a vacancy is to be filled if Parliament chooses to reject a
candidate.
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IMPROVING EQUALITY OPPORTUNITIES IN PUBLIC APPOINTMENTS

REAF Recommendations

18. In its report, Making it Happen, the Race Equality Advisory Forum made six
recommendations on how current under-representation of people from ethnic minorities on
the boards of public bodies, could be tackled.  Whilst its detailed response to these
recommendations has yet to be made, the Executive generally welcomes these
recommendations and is already working with the statutory equality bodies to look at ways of
ensuring that more individuals from currently under-represented groups are considered for
appointments.

Additional Measures

19. Ministers are agreed that people must continue to be appointed as non-Executive
directors and members on merit regardless of age, gender, race, disability, political views or
the interests they represent, as they have been throughout the UK since the Nolan procedures
were introduced in the mid-nineties.

20. However, it is a matter of concern to Ministers that disproportionately few women and
disabled people, and people from ethnic minorities, from lower socio-economic groups and
from outwith the central belt are appointed to Scottish public bodies (other than Children's
Panels on which women constitute the majority).  This means that the full potential of
Scottish society is not being tapped - most bodies are making decisions on the basis of the
views of a relatively narrow strand of society.  The Executive would like to be able to achieve
a better balance.

21. In Public Bodies: Proposals for Change, the Executive outlined a number of
initiatives designed to tackle under-representation.  These included:

� A new Scottish Commissioner for Public Appointments (SCPA) who will be given a
remit to draw up a strategy for encouraging more people from currently under-
represented groups to apply for public appointments.  This will include running
development programmes for people with potential but who lack all the necessary
decision-making and managerial skills to fulfil the minimum requirements for
members of public bodies. The SCPA will work in partnership with the Executive in
this area building on the work already being undertaken  to diversify public
appointments;

� The Executive will review the targets for women and ethnic minorities with the SCPA
once appointed;

� The Executive will introduce an appropriate guaranteed interview scheme for disabled
candidates who meet the key criteria for posts [scheme intorduced on 29 October
2001];

� Under the terms of the Scottish Compact the Executive will ensure that nominations
are sought from voluntary sector interests as appropriate for public bodies.  The SCPA
will monitor compliance with this obligation;
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� The Executive will make an annual statement to Parliament on their appointments to
public bodies, commenting in particular on the progress towards diversity targets; and

� A central unit in the Executive will oversee most of the standard elements of the
appointments process (such as issuing information packs, acknowledging
applications, convening appointments panels) in respect of most of the bodies
sponsored by the Executive.  The aims will be to bring a greater consistency of
approach, and to make the process smoother for applicants and more efficient by
maximising economies of scale.  However this will not in any way undermine the
principle that the Minister sponsoring the relevant public body will have the final say
as to who is appointed to the Board.

22. The measures announced in Public Bodies: proposals for change are not the end of the
story.  The Executive is committed to making continous improvements in the public
appointments process to ensure that a wider cross-section of people serve on public bodies in
Scotland.

23. The SCPA, working in partnership with the Executive and other agencies, will play a
crucial role both in actively helping to ensure that public bodies become more effective and in
helping Parliament to scrutinise the work of public bodies and Ministers in relation to them.

Implications of the Bill�s proposals

24. The Executive�s view is that the Bill�s proposals would have a serious negative impact
on its attempts to attract a more diverse range of candidates to public appointments.
Ministers are committed to broadening the range of candidates being considered for a public
appointment.  The Executive believes that the possibility of being called to appear before a
Parliamentary Committee would act a deterrent in attracting these and other candidates.  All
applications for public appointments are confidential and dealt with on a confidential basis.
Many candidates would not wish knowledge of their candidature nor their personal
applications forms to enter the public arena.
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GUIDANCE AND CODES OF PRACTICE

The Commissioner for Public Appointments� Code of Practice

25. The Code of Practice sets out the regulatory framework for the public appointments
process and is based upon seven principles as recommended by the Committee on Standards
in Public Life.  It aims to provide departments with a clear and concise guide to the steps they
must follow in order to ensure a fair, open and transparent appointments process that
produces a quality outcome and which can command public confidence.  The seven
principles as set out in the Code, are attached in at Annex B to this Memorandum.

26. Independent scrutiny is a mandatory element of every appointments competition.  No
appointment may be made unless an independent assessor has been involved in the process.
When making its recommendation on the principle of independent scrutiny, the Nolan
Committee said �Independence cannot be precisely defined but should normally mean that
such a person has no operational role within the bodies or the government departments
concerned.�

27. The Executive currently has 14 Independent Assessors who act as the �guardians� of
the Commissioner�s Code.  Although appointed by Ministers, they are not answerable to them
and can raise any concerns over a specific appointments round directly with the
Commissioner.  As explained in Public Bodes: Proposals for Change, Ministers have agreed
that in future responsibility for the appointment and training of Independent Assessors will
transfer to the Scottish Commissioner for Public Appointments once that office is established.

Consultation

28. The Commissioner maintains close contacts with the Scottish Ministers.  In common
with Whitehall Departments, the Executive contributes directly to discussions and debates
held by the Commissioner on how the Code should be amended or refined.  For example, the
Executive was represented on a small working party which undertook a major review of the
appointments process during 2000/01.
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APPOINTMENTS TO PUBLIC BODIES IN SCOTLAND

THE APPOINTMENTS PROCESS � WHO DOES WHAT

Group/Individual Activity
Sponsor Division within Executive
Department

Draws up advert and person specification in
consultation with Ministers and Public
Appointments Unit (where necessary).

Sponsor Division within Executive
Department

Places advert in appropriate media; canvasses
nominees from interest groups and the
relevant sector.  May also request a trawl of
the Public Appointments database for
suitable candidates.  Collates responses.

Sponsor Division within Executive
Department

Conducts initial sift from all applications
received into two categories: those with the
right skills and qualities and those considered
not suitable.

Sponsor Division within Executive
Department

Arranges for the setting up of an interview
panel.  In consultation with Head of
Department, selects appropriate independent
assessor from SE list.  Conducts second sift
of candidates into two categories: those
chosen for interview (short list) and those not
being interviewed.

Interview Panel Considers list of candidates for interview and
also examines those considered suitable but
not included in the short list.  The Interview
Panel may add additional candidates to
interview list.

Interview Panel Interviews candidates and ranks them
according to suitability.  Makes
recommendations to Ministers.

Ministers Choose either to accept or reject the
recommendations of the Interview Panel.
Ministers cannot appoint anyone who has not
been deemed suitable by the Panel.

Sponsoring Division within Executive
Department

Notifies successful applicants who can
choose to accept or reject the position.
Arranges for exchange of letters of
appointment and publication of the results of
the competition by means of a News Release.
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THE SEVEN PRINCIPLES

Ministerial Responsibility

The ultimate responsibility for appointments is with Ministers.

Merit

All public appointments should be governed by the overriding principles of selection based
on merit, by the well-informed choice of individuals who through their abilities, experience
and qualities match the need of the public body in question.

Independent Scrutiny

No appointments will take place without first being scrutinised by an independent panel or by
a group including membership independent of the department filling the post.

Equal Opportunities

Departments should sustain programmes to deliver equal opportunities principles.

Probity

Board members of public bodies must be committed to the principles and values of public
service and perform their duties with integrity.

Openness and Transparency

The principles of open government must be applied to the appointments process, its working
must be transparent and information provided about the appointments made.

Proportionality

The appointments procedures need to be subject to the principles of proportionality, that is,
they should be appropriate for the nature of the post and the size and weight of its
responsibilities.
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SUBMISSION FROM THE EQUALITY NETWORK

Public Appointments (Parliamentary Approval) (Scotland) Bill
Response to the Equal Opportunities Committee

1. The Equality Network is the Scottish network of groups and individuals working for
an end to discrimination against lesbian, gay, bisexual and transgender (LGBT)
people in Scotland.

2. We welcome the opportunity to comment on this Bill, and in general we support the
principle of opening up the public appointments process to Parliamentary scrutiny.
There is no doubt that changes are needed in order that public appointments
reflect the full diversity of Scotland’s people.

Scope of the Bill

3. We are concerned that the Parliamentary hearing system proposed in the Bill may
discourage some people from applying for public posts. This is likely to be less of a
problem with convenorships, where we would expect the candidates already to
have greater experience, and we note that it is only for convenorships that
Parliamentary investigation will be a matter of course under the Bill.

4. For other posts, we regard the main advantage of the proposals to be that they
would allow Parliament to scrutinise the process of appointment, under paragraphs
(a) and (d) of section 2 of the Bill. This may be more appropriate than interviewing
the individual(s) proposed for appointment about their personal suitability, under
paragraph (c). It would enable Parliament to audit the way that equal opportunities
issues have been acted upon in the design of, advertisement of, and assessment
of applicants for, the post(s). It is appropriate that Parliament has the ultimate
sanction of withholding approval for an appointee or for a group of appointees if it is
not satisfied with the appointments process, requiring the Executive to improve and
run the process again. This is an advantage of pre-appointment scrutiny, over post-
appointment scrutiny by the Scottish Commissioner for Public Appointments, with
single annual Parliamentary debate. There would be nothing to stop the Executive
renominating one or more of the same people, and Parliament approving them, if
that was the outcome after the process has been re-run.

Procedures

5. If the Bill is passed, Parliamentary standing orders will be needed covering the
appointments scrutiny process, and these should explicitly refer to the need to
encourage equal opportunities, and ensure that there are mechanisms for doing
this. We would recommend that draft standing orders be developed and considered
by Parliamentary Committees while the Bill itself is still under consideration.

6. We also suggest that a fifth paragraph be added to section 2 of the Bill, explicitly
spelling out that the need to encourage equal opportunities, as defined in the
Scotland Act, is an issue for consideration by Parliament in relation to nominations.
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7. While it is important to ensure that equal opportunities is mainstreamed across
Parliamentary Committees, we nevertheless feel that it is likely that the Equal
Opportunities Committee will need to continue to have significant input into the
public appointments scrutiny process. Possibly, consideration could be given to the
appointment of a reporter to the Committee for public appointments.

8. We note that the principles published by the Executive in June, for the appointment
of members of public bodies, include an equal opportunities statement, at
paragraphs 4 and 5. However, the statement at paragraph 4 does not cover the full
set of equality grounds identified in the definition of ‘equal opportunities’ in the
Scotland Act. Sexual orientation is omitted, and this should be added to the
principles, and to any code of practice issued for appointments (and for the
proposed Scottish Commissioner for Public Appointments). We would also
recommend adding religion and social origin.

Consultation

9. Consultation on guidance and codes of practice should involve equalities
organisations. We note that the Executive Public Appointments Unit met with
equality bodies, including the Equality Network, on September 7th, and we welcome
the opportunity to continue to be involved in such consultation.

10. If the Bill is passed, the appointments process will be subject to Parliamentary
scrutiny and to an effective veto, and it would therefore make sense that
Parliament, and in particular the Equal Opportunities Committee, is involved in the
development of the Executive’s guidance and code of practice in this area.

Equality Network
58a Broughton St., Edinburgh, EH1 3SA
Tel: 07020 933 952
Email: en@equality-network.org
Web: www.equality-network.org
7th December 2001

mailto:equality@diversity.org.uk
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