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EQUAL OPPORTUNITIES COMMITTEE

AGENDA

15th Meeting, 2001 (Session 1)

Tuesday 18 September 2001

The Committee will meet at 10.00 am in Committee Room 1, Committee
Chambers, George IV Bridge, Edinburgh.

1. New Member of the Committee: The new member of the Committee will make a
declaration of interests.

2. Items in Private: The Committee will consider whether to take item 7 in private.

3. Reporters: The Committee will consider the appointment of Reporters for Sexual
Orientation and Disability issues.

4. Civic Participation Event: The Committee will consider a paper on the recent
civic participation event.

5. Race Relations (Amendment) Act 2000: The Committee will consider a paper
on the Race Relations (Amendment) Act 2000.

6. Guide Dog Week: The Committee will consider a letter from The Guide Dogs for
the Blind Association.

7. Work Programme: The Committee will consider a paper on its future work
programme.

**************

The following papers are attached:

Agenda Item 4

EO/01/15/01 (P) - Private paper on the evaluation of the Civic Participation
event

EO/01/15/01 A (P) - Private paper on the draft evaluation questionnaire

Agenda Item 5

EO/01/15/02 - Briefing paper on the Race Relations (Amendment) Act
2000

EO/01/15/02 A (P) - Draft consultation document – to follow



Agenda Item 6

EO/01/15/03 - Letter from The Guide Dogs for the Blind Association

Agenda Item 7

EO/01/15/04 (P) - Private paper on the Committee work programme

Lee Bridges
Clerk to the Committee
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Briefing Paper on the Race Relations (Amendment) Act 2000

Purpose
1. This paper provides background information to the Committee to assist further

consideration on what action it wishes to take in consulting on the issues in
advance of subordinate legislation being laid under the Race Relations
(Amendment) Act 2000 (2000 Act). This is in addition to the SPICe Research
Note on the 2000 Act, commissioned for the civic participation event on 14
September, which is a public document.  In advance of the relevant legislation
being laid, this paper, which has been prepared with the assistance of the
Parliament’s Legal Services, sets out current procedural information. 

Priority 
2. High. Activity on the Race Relations Orders will be governed by their status as

subordinate legislation, requiring completion of all parliamentary  procedure within
40 days. Given their significance and impact, priority is high.

Background to Subordinate Legislation Powers
3. The Race Relations (Amendment) Act 2000 amends the Race Relations Act 1976.

In brief, it extends the 1976 Act in relation to public authorities and places a duty on
specified public authorities to work towards the elimination of unlawful discrimination
and promote equality of opportunity.

4. Section 2 of the Race Relations (Amendment) Act 2000 substitutes a new section 71
into the 1976 Act. Section 71(1) states that “Every body or other person specified in
Schedule 1A or of a description falling within that Schedule shall, in carrying out its
functions, have due regard to the need  (a)to eliminate unlawful racial discrimination:
and (b)to promote equality of opportunity and good relations between persons of
different racial groups”

5. Section 71(2) gives the Secretary of State the power to make orders which impose
on those falling within Schedule 1A such duties as he considers appropriate for
ensuring the better performance by those persons of their duties under section
71(1).

6. Section 71(4) provides that before making any order under section 71(2) the
Secretary of State shall consult the Commission on Racial Equality.

7. Section 2 of the 2000 Act also inserts a new section 71B into the 1976 Act. Section
71B(1) states that for the purposes of the Scotland Act 1998 sections 71(2) and
71(4) shall be taken to be pre-commencement enactments within the meaning of the
Scotland Act 1998. 

8. Under section 53 of the Scotland Act 1998 functions conferred on a Minister of the
Crown by any pre-commencement enactment shall so far as they are within
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devolved competence be exercisable by the Scottish Ministers instead of by a
Minister of the Crown.

9. Under the Scotland Act 1998 equal opportunities is a reserved matter (Schedule 5
section L2) and equal opportunities is stated to include the subject matter of the
Race Relations Act 1976. There are however exceptions to the reservation, namely,
the encouragement (other than by prohibition or regulation) of equal opportunities
and also imposing duties on any office holder in the Scottish Administration or any
Scottish public authority with mixed functions or no reserved functions and on any
cross border public authority in relation to its Scottish functions.

10. It would therefore appear that Orders made under section 71(2) of the 1976 Act to
ensure the better performance of public authorities in eliminating racial
discrimination and promoting equality of opportunity and good relations between
persons of different racial groups would be covered by the exception in Schedule 5
section L2 of the 1998 Act and accordingly would be devolved.

11. In fact the explanatory note to the 2000 Act when discussing section 71B states “The
new general duty may therefore impact on devolved areas of responsibility, and the
intention of this section is that the order making powers in relation to the duty should
be conferred on the Scottish Ministers in line with the devolution settlement.”

12. When the Race Relations (Amendment) Bill was debated in the Scottish Parliament
Jackie Baillie (then Deputy Minister for Communities) stated 

“The new general duty on public authorities to promote race equality will
impact on devolved areas of responsibility. The powers in the new section
71(2), as inserted by clause 2 of the bill, fall within the terms of the exception
to the equal opportunities reservation in the Scotland Act 1998. The Executive
has therefore agreed that, in relation to certain Scottish public authorities, the
bill will confer regulation-making powers on Scottish ministers in relation to
that general duty. The new power to make regulations imposing specific
duties on public authorities is to ensure the better performance by authorities
of the new general duty to promote race equality” OR, 25 May 2000, col. 1061

13. Accordingly any orders made which under section 71(2) which fall within the
exception to the general reservation should be made by the Scottish Ministers,

14. A further order making power is provided for in Section71 (5)(as inserted by section
2 of the 2000 Act). This power allows the Secretary of State to amend Schedule 1A
i.e. the list of specified Authorities. Section 71B does not provide that this power is to
be treated as a pre-commencement enactment and therefore any such order would
be made by UK Ministers and not by the Scottish Ministers.

15. The 2000 Act also inserts section 71C which provides that the CRE may issue codes
of practice containing practical guidance in relation to the performance by persons of
their duties imposed by sections 71(1) and (2). Once a draft code is prepared it is
sent to the Secretary of State who is required under section 71C(4) to consult the
Scottish Ministers before laying the draft before both Houses of Parliament. If the
Draft Code is approved then it shall come into force on a day appointed by the
Secretary of State only after he has consulted with the Scottish Ministers.
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Discussion on 2000 Act

Role of UK Ministers and Scottish Ministers
16. As Members will appreciate from the above, the UK Ministers and Scottish Ministers

have separate responsibilities. It is for each of them to decide, separately, if, how,
and when to exercise the powers conferred upon them by section 71(2).

17. Therefore, if an order is made under section 71(2) and relates to a devolved matter
(paragraphs 9-13-above) then it must be made by the Scottish Ministers and not by
UK Ministers. The Scottish Ministers would be subject to the requirement to consult
with the CRE as provided for in section 71(4).

Procedures for orders
18. As regards any Orders made by the Scottish Ministers under section 71(2), section

74(2) of the 1976 Act provides that negative procedure will be used. No special form
of procedure will be required. There is no requirement for simultaneous laying. It is
not unusual for Scottish Ministers and UK ministers to make orders about similar
matters on different timescales.

Differing duties 
19. It is possible that the Scottish Ministers could impose different or additional duties on

public bodies from the UK Ministers using the powers they have under section 71(2)
of the 1976 Act.

Contracted out services/outsourced functions
20. Section 1 of the 2000 Act inserts section 19B into the 1976 Act, stating "It is

unlawful for a public authority in carrying out any functions of the authority to do
any act which constitutes discrimination" Section 19B(2)(a) then states " In this
section "public authority” includes any person certain of whose functions are
functions of a public nature."  In other words if a private company were carrying
out the function of a public authority then it would be unlawful for it to do anything
which constitutes discrimination.

21. In relation to the provisions of section 71 i.e. the duty to eliminate unlawful racial
discrimination and to promote equality of opportunity and good relations between
persons of different groups, this only applies to those persons specified in
Schedule 1A.

Subordinate Legislation Procedures in the Scottish Parliament

22. Members will recall that orders, once laid, cannot be amended: Parliament must
either accept them as they are laid or reject them in their entirety. The procedure
calling for a rejection of an order begins with a motion to the lead committee that
nothing further be done under the instrument1. 

23. Following laying, the Parliamentary Bureau refers each to a “lead committee”,
within whose remit the subject matter of the order falls. As well as the Subordinate

                                                          
1 Standing Order 10.4.1 et seq.
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Legislation Committee report, other committees may report to the lead committee.
In making its report to Parliament the lead committee must “take into account” any
recommendations made to it by the SLC and other committees. In drafting and
publishing its report to Parliament, the lead committee must do so in sufficient
time to enable the decision on the order to be made in plenary session within the
40-day limit. 

24. For negatives, the only need to report the lead committee's recommendations
within the 40 days arises when it passes a motion recommending annulment of
the instrument.  This is to allow the Bureau time to put down an annulment motion
that needs to be taken within the 40 days.

25. Whilst there is a certain period of “dead time” before a laid SSI is formally
assigned to a “lead committee”, this does not prevent committee consideration of
the order.  The lead Committee must, nevertheless, await the report of the
Subordinate Legislation Committee and the report of any designated other
committee before reaching its recommendations.

Richard Walsh
Senior Assistant Clerk
Equal Opportunities Committee
September 2001
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