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EQUAL OPPORTUNITIES COMMITTEE

AGENDA (Revised)

1st Meeting, 2001 (Session 1)

Tuesday 16 January 2001

The Committee will meet at 10.00am in Committee Room 2, Committee
Chambers, George IV Bridge, Edinburgh.

1. Items in private: The Committee will consider whether to take items 2, 5 and 6 in
private.

2. Questions for witnesses: The Committee will consider its lines of questioning
for the Commission for Racial Equality and Equality Network

3. Housing (Scotland) Bill: The Committee will take evidence from—

Equality Network.

4. Reporters: The Committee will hear from Reporters on progress since the last
Committee meeting.

5. Travelling People and Public Sector Policies Inquiry: The Committee will
consider a paper from the Adviser.

6. Future work programme: The Committee will consider its future work
programme.

**************



**************

The following papers are attached:

EO/01/01/1 Submission from Commission for Racial Equality

EO/01/01/2 (P) Paper on questions for Commission for Racial Equality (Private
Paper)

EO/01/01/3 Submission from Equality Network

EO/01/01/4 (P) Paper on questions for Equality Network (Private Paper)

EO/01/01/5 Report from Gender Issues Reporter (to follow)

EO/01/01/6 (P) Paper relating to Travelling people and Public Sector Policies
Inquiry (Private) (to follow)

EO/01/01/7 (P) Paper relating to Future Work Programme (Private)

Lee Bridges
Clerk to the Committee
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Response to Better Homes for Scotland’s Communities:
The Executive’s Proposals for the Housing Bill

September 2000

        Background

The Commission for Racial Equality (CRE) welcomes the opportunity to provide the following
response to the Scottish Executive’s consultation document Better Homes for Scotland’s
Communities.

For many years, the CRE has been directly involved with organisations which are working to
provide and manage housing in Scotland, including Scottish Homes, the Scottish Federation of
Housing Associations, individual housing associations, local authorities, COSLA and specialist
projects such as Positive Action in Housing and PATH (Scotland). Throughout this time, the
CRE has, together with many other organisations which share our vision of a fair and just
society, remained acutely aware of the persistence of racial disadvantage and discrimination
within the housing sector in this country.

We have attached a copy of our response to the Green Paper, Investing in Modernisation - an
agenda for Scotland’s Housing, which details our full range of concerns with regard to the
housing issues facing Scotland’s ethnic minority communities.  This document will also provide
the context for this response to Better Homes for Scotland’s Communities, which will focus on
the specific proposals for the forthcoming Housing Bill.

        Six Main Recommendations

The CRE welcomes the commitment of the Scottish Executive to setting in place a clear
framework which “promotes a Scotland where housing is more locally controlled, better
managed and more effectively provided” (page 9, Better Homes for Scotland’s Communities).
However, what is missing from this consultation document is any sense of how the Housing Bill
will directly address the concerns raised consistently by the CRE, and other organisations,
about the discrimination which continues to pervade the housing sector.

Clearly, an opportunity has been missed to mainstream equality issues throughout the Scottish
Executive’s proposals for the forthcoming Housing Bill.  The problems which ethnic minorities
face within the housing sector will not be addressed by the ‘colour blind’ approach which is
taken throughout most of the document.  The consultation document, for example, makes no
reference to any specific measures will be taken in order to ensure that new bodies and
mechanisms created by the Bill will mainstream equalities issues into their own work.

The CRE recognises that it is not always appropriate to address specific issues within a piece
of legislation.  However, there are six specific proposals which we would like to be incorporated
within the Housing Bill itself, or within its associated statutory guidance.  We will, of course,
continue to work in partnership with housing providers and government to formulate and
implement initiatives which do not require legislative changes to be made.
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        Recommendation 1:  A Right to Housing

Earlier this year, the CRE welcomed the Scottish Executive’s commitment to include, within the
Standards in Scotland’s Schools Bill, a statutory right in favour of every child to have a “school
education”.  Similarly, we welcomed the fact that this particular piece of legislation placed a duty
on education authorities in Scotland to secure that the education given to children was directed
to the development of their personality, talents and mental and physical abilities to their fullest
potential; using a form of words adopted from the UN Convention on the Rights of the Child,
Article 29(1)(a).  The CRE strongly recommends that a similar approach is taken with the
Housing Bill.

As suggested on page 62 of Better Homes for Scotland’s Communities, the Bill will create a
new right to register on a housing list for everyone aged 16 or over who is not specifically
excluded from registering by other legislation.  We would welcome this approach, with the
proviso that  the Scottish Executive should also ensure that there is a simple process for
anyone who feels that they have been denied this right to appeal and invoke this
particular piece of legislation.  It should also be made clear, within the Housing Bill, that
this right shall apply to every person irrespective of that person’s race, colour,
nationality, or ethnic or national origin.

This approach should also be complemented by placing a duty on housing providers to
ensure that the accommodation subsequently offered to tenants is safe, affordable and
structurally sound.

We would also welcome a new duty on Ministers to endeavour to secure improvement in
the quality of housing which is provided within Scotland (similar to the Ministerial duty
contained within Section 3 of the Standards in Scotland’s Schools Act).

        Recommendation 2:  The New Single Regulatory Framework

The CRE supports the Executive’s intention to develop a framework for the housing sector
which provides for more effective, transparent and consistent regulation and performance
assessment.  It is essential, however, that equality issues are mainstreamed into the work of
the proposed new Executive Agency from the very start.

The Scottish Executive should, therefore:

• Ensure that the proposed Executive Agency fulfils its duties under the Race
Relations Act, and the duties which will be placed on it by the Race Relations
(Amendment) Bill.  In particular, a new duty will be placed on public bodies next year to
promote racial equality, and this Housing Bill offers the Executive a clear opportunity to set
out the ways in which the Executive Agency should comply with this new duty.

• Place a legislative duty on this new body to promote ‘equal opportunities’ (using the
definition provided in Schedule 5 of The Scotland Act 1998), and also to report
annually on what it is doing to fulfil this duty.  (Placing such a duty on a devolved public
body is well within the competence of the Scottish Parliament, even though equal
opportunities matters are generally reserved.  A similar duty has already been placed on
education authorities in the Standards in Scotland’s Schools Act, Section 5).
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• Ensure that the draft Code of Practice for the regulator (shown on page 42 of Better
Homes for Scotland’s Communities) is amended to include equal opportunities
considerations.  It is not sufficient to say that the regulator will carry out its work in a “fair
and even-handed way”.  Instead, the Code should state that the regulator will work in
accordance with all equal opportunities legislation (including the Sex Discrimination Act
1975, Race Relations Act 1976, Equal Pay Act 1970 and Disability Discrimination Act 1995)
and promote equal opportunities (using the definition provided in Schedule 5 of The
Scotland Act) in all aspects of its work.

• Ensure that equality performance indicators are built into the regulatory framework.
Such indicators should, for example, be used to ensure that RSLs and other housing
providers are using ethnic monitoring to highlight any gaps in housing provision.
(Performance indicators should also ensure that information about staff and housing
applicants is disaggregated by sex and disability.)  The regulatory framework must also be
used to ensure that housing providers have a thorough equal opportunities policy in place,
and that they can demonstrate the effectiveness of this policy and of their organisation’s
ability to handle complaints of racial harassment and victimisation.

        Recommendation 3:  Consultation with Local Communities

The CRE welcomes the emphasis, within the document Better Homes for Scotland’s
Communities, on identifying local housing needs through consultation.  However, we are
concerned that the specific needs of Scotland’s ethnic minority communities will remain
unidentified and unmet because of the approach proposed within the document.

We welcome the Executive’s intention to include within the Bill a right for tenants to be
consulted via, and express views through, recognised tenants’ organisations and other
collective arrangements.  However, since such organisations include few members from ethnic
minority communities, they tend not to reflect adequately concerns such as racial discrimination
and harassment.

The CRE strongly recommends, therefore, that a specific initiative is set in place by the
Scottish Executive to ensure that the views and interests of ethnic minority tenants, and
their local communities, are specifically sought as part of any consultation process to
identify housing needs, whether it is carried out on a local or Scotland-wide basis.  This
is particularly important given that recent evidence from Positive Action in Housing has shown
that those tenants’ groups which currently exist are not properly representative, and tend not to
give adequate attention to issues of great importance such as racial harassment.

        Recommendation 4:  Local Authorities’ Housing Plans

The CRE supports the Scottish Executive’s intention to set up single local housing plans, and
believes that this will provide a useful focus for the activities of local housing providers.
However, the consultation document does not attempt to set out how equal opportunities issues
will be integrated into these housing plans.
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Once the Race Relations (Amendment) Bill is enacted next year, public bodies will be
placed under a new and enforceable statutory duty to promote racial equality.  These
housing plans would seem to be a sensible and useful place for the housing
departments of local authorities in Scotland to report on what they are doing to meet the
requirements of this piece of legislation.

Again, we would like to refer to the Standards in Scotland’s Schools Bill, where a duty to report
on the promotion of equal opportunities was placed on education authorities throughout
Scotland.  The CRE will lobby the Scottish Parliament to ensure that this example of good
legislative practice is also reflected in the forthcoming Housing Bill.

        Recommendation 5: Housing Allocations and Registers

The CRE continues to be aware of many complaints of unlawful discrimination relating to the
allocation of housing, and registration of applicants for housing, in Scotland.

In terms of tackling unlawful discrimination within the housing sector, the CRE acknowledges
the Scottish Executive’s commitment to ensure that “all prospective tenants are treated fairly
and consistently” and also to issue guidance to housing providers to “recognise the diversity of
household and landlord needs” (Better Homes for Scotland’s Communities, page 63).
However, if such commitments are to be translated into practice, the Scottish Executive
should ensure that all housing providers and local authorities adopt, implement and
monitor thorough racial equality - and wider equal opportunities - policies.

There should be a robust and accessible complaints procedure for any housing applicants or
tenants who feel that they have been discriminated against.  Also, it is essential that the
Scottish Executive monitors housing applications across Scotland in order to assess whether
there are any gaps in terms of housing provision.

        Recommendation 6:  Tackling Racial Harassment

Previous submissions to the Scottish Executive from the CRE have indicated our concern about
the prevalence of racial harassment in Scotland.  Through this Bill, the Scottish Executive now
has an opportunity to take action to prevent, and protect the victims of, such harassment.

We would recommend that the Scottish Executive should, within this Bill, place a duty
on housing providers to work alongside other agencies, across all sectors, in order to
develop local racial harassment strategies.  An effective way forward might also be to
incorporate such strategies into the local housing plans for each local authority area.

The Scottish Executive should also ensure there is adequate protection for victims of racial
harassment.  Whilst we recognise that local authorities are already under a duty to provide
advice and assistance to those it assesses as homeless or threatened with homelessness, we
also strongly support the proposed extension of this duty, so that anyone who considers
themselves to be at risk from homelessness will also be entitled to receive advice and
assistance.  The CRE would like to emphasise, however, that this category should also
include anyone who feels that they are at risk of racial harassment in their current home,
and that guidance to this effect should be provided to housing providers.
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        Conclusions

The CRE, in preparing this response to Better Homes for Scotland’s Communities, has
restricted its six main recommendations to those which should be implemented by the Scottish
Executive through its forthcoming Housing Bill, or through the associated guidance which will
follow its enactment.

There are many other issues which concern the CRE, and other equalities agencies, about the
inequalities which continue to feature within the housing sector.  Many such concerns have
been raised in previous responses, and, most recently, in the response to the Scottish
Executive’s Green Paper on housing (copy of response attached).

We would be keen to discuss the recommendations which are contained within this response
with the Scottish Executive in the near future.  Given the absence, at this stage in the
development of the Parliament, of effective equality-proofing and mainstreaming mechanisms
for Executive Bills to follow, we would urge the Executive to build equalities issues explicitly into
the Housing Bill before it is introduced into the Parliament, rather than await recommendations
and amendments from MSPs and Parliamentary committees.

We feel that our recommendations would, if implemented, represent a genuine and meaningful
step towards institutional equality within the housing sector.  They are also completely in
keeping with the Executive’s expressed commitment to mainstream equalities issues through all
of its work, and also with the Best Value agenda, which aims to transform the public sector by
placing a greater emphasis on the needs and views of communities and individuals throughout
Scotland.
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Response to the consultation document
Better Homes for Scotland’s Communities

28th September 2000

Equality Network
58a Broughton St., Edinburgh, EH1 3SA
Email: equality@diversity.org.uk     Web: www.diversity.org.uk/equality/

The Equality Network is the Scottish network of groups and individuals working for an end
to discrimination against lesbian, gay, bisexual and transgender (LGBT) people in Scotland.

We welcome the restatement in the Foreword to the consultation document, that “The
Executive is committed to the principles of social justice; to promoting a fair society in which
people have real opportunities” (page 2). We are pleased also to see the statement in
paragraph 4, page 6, that comments on the impact of the proposals on particular groups of
people will be particularly welcome.

Our response focuses on those parts of the housing proposals which impact specifically on
LGBT people, and on equal opportunities more generally, and in particular on two main
issues: tenancy succession and right to buy, and the encouragement of equal
opportunities.

Tenancy succession and right to buy

We welcomed the clear statement in the Scottish Executive’s earlier publication, A New
Single Social Housing Tenancy for Scotland: Rights, Obligations and Opportunities, that the
right of tenancy succession under the new single tenancy would extend to a same-sex partner
(page 19 of that earlier publication).

The current consultation document does not explicitly state this, but it does refer to
cohabiting couples in general in two contexts: paragraph 14 and the table, on page 15, refer to
the tenancy succession rights of cohabitees, and section 6 of the table on page 25 refers to the
right to buy arrangements for cohabiting couples.

The rights set out in the Housing Bill for the new single tenancy, concerning succession
of tenancy and right to buy, should apply equally to cohabiting couples of mixed sex and
cohabiting couples of the same sex.

There is no question that to deny tenancy succession rights to same-sex partners would quite
unnecessarily cause very great distress and hardship to real people, at a time when, with the
loss of a partner, they are at their most vulnerable. See for example the Fitzpatrick case
referred to below.

There is a precedent for such equal treatment of cohabitees in the Adults with Incapacity
(Scotland) Act 2000. That Act treats mixed-sex and same-sex cohabitees equally as ‘nearest
relatives’ with respect to consultation on an incapacitated partner’s affairs. Same-sex

Paper EO.01.01.03
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cohabitee is defined in section 87(2) of that Act (although the definition there includes some
factors which relate specifically to the context of the Adults with Incapacity Act).

We note that when the amendment which introduced this equal treatment of mixed-sex and
same-sex cohabitees was debated during the stage 3 debate on the Adults with Incapacity
Bill, the amendment was passed unopposed, and was explicitly supported by the
spokespeople for all the main political parties.

We note also that paragraph 4 on page 12 of the consultation document states that the
Executive will make changes which “take account of social developments and new case law
over the past decade”.

We believe that there is now wide social acceptance that same-sex cohabiting couples should
be afforded legal protections similar to those afforded mixed-sex cohabitees. Acceptance in
Parliament is illustrated by the passage of the amendment to the Adults with Incapacity Bill
referred to above, which we note also encountered no opposition in the wider community.

Case law is also relevant. In the case of Fitzpatrick vs. Sterling Housing Association Ltd.
 (1999), the House of Lords found that a gay man and his partner constituted a ‘family’ for
the purposes of the English Rent Act 1977, and ruled that the man could succeed to his
deceased partner’s tenancy.

Not to allow equal rights in these areas to same-sex cohabitees may also breach the European
Convention on Human Rights. In the case of Salguiero da Silva Mouta vs. Portugal (1999),
the European Court of Human Rights ruled that article 14 of the ECHR prohibits
discrimination on grounds of sexual orientation in the application of the other Convention
rights, and the Court upheld the equal right, under article 8 of the ECHR, to respect for the
family life of the applicant, a gay man.

The encouragement of equal opportunities

Executive Housing Agency

We note that it is proposed that social landlords should be regulated by a new Executive
Agency, which will also have other responsibilities relating to development of good practice,
advising local authorities and promoting community regeneration.

This is obviously a vital and pivotal role, and it is crucial therefore that the encouragement of
equal opportunities is key principle for the new Agency, just as it is for the Parliament and
Executive themselves, and just as the McIntosh report, Local Government and The Scottish
Parliament, recommends (paragraph 24) it should be for local authorities.

The Housing Bill should place the new Executive Housing Agency under a statutory
duty to encourage equal opportunities, with the definition of equal opportunities taken
from section L2 of Schedule 5 to the Scotland Act 1998.

There is a precedent for such a duty in the Standards in Scotland’s Schools etc. Act 2000
(sections 5(2) and 5(3)). Again we note that the amendment that introduced this provision
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was strongly supported by equal opportunities organisations, both statutory and voluntary,
and was passed unopposed.

We note the proposal on page 42 that there will be a Code of Practice for the Regulator.

The Code of Practice for the Housing Regulator should reiterate the need to encourage
equal opportunities, but this should not substitute for a statutory duty to encourage, in
the Bill itself.

Single local housing plans

We note the proposal that local authorities be placed under a duty to prepare single housing
plans for their area.

The Housing Bill should require that local authorities’ housing plans contain a
statement of the ways in which they consider that their plan will encourage equal
opportunities, as defined in section L2 of schedule 5 to the Scotland Act 1998.

There is a direct model for such a planning duty in sections 5(2) and 5(3) of the Standards in
Scotland’s Schools etc. Act 2000.

The consultation document itself

Finally, we would like very briefly to make two comments about the consultation document
itself. The text is a mixture of black, and various shades of grey and blue. While the black
text is clear, some of the grey text is almost illegible for a person with perfect eyesight, let
alone someone with a visual impairment. Secondly, the photographs chosen are all of people
from a white ethnic background.

We feel that consideration should be given to the equal opportunities impact of the
presentation of consultation documents, to ensure that these are as accessible and inclusive as
possible.
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CROSS-EXAMINATION IN RAPE & SEXUAL OFFENCES TRIALS

Purpose of paper

1. To suggest options for the Committee in considering the current Scottish
Executive consultation exercise, “Redressing the Balance”, which deals with
cross-examination in rape and sexual offences trials.

Action

2. The Committee is requested to make a decision on the approach it wishes to
adopt.

Recommendation

3. Gender Reporter recommendation is at paragraph 9.

Background

4. At the Committee meeting on 24 October 2000, it was agreed that I would prepare
a paper for the Committee on the Scottish Executive consultation on the cross-
examination of witnesses in rape and sexual offence trials.

5. The document was printed in November 2000, entitled “Redressing the Balance”
and the closing date for submissions is 31st January 2001.

6. On 28 November 2000 I took evidence from Edinburgh Rape Crisis and I have
attached a summary of the evidence as Annex A to this report.

7. The Committee now needs to consider what course of action it wishes to pursue
with regard to this pre-legislative consultation document and the subsequent
passage of the legislation.

8. I believe that several options are available as follows:

(i) to note the evidence taken and await the introduction of the bill prior to
giving the issue further consideration;

(ii) to take an initial position on one of the four Scottish Executive options
as outlined in the document with regard to cross-examination by the
accused personally and to make comment on the possible changes to
the law in the area of sexual history and character evidence;

(iii) to suggest that the Committee be nominated to take evidence for
submission via the Justice Committee from appropriate Women’s
Groups; or



(iv) to note the report and leave the matter in the hands of the Justice
Committee.

Recommendation

9. I would recommend the following:

• that the Committee consider the evidence taken and request that the Clerks
summarise the Committee position and make a submission on the
consultation document, without prejudice to further consideration when the bill
is introduced and;

• that the Convener approach the Justice Committee Convener and suggest
that the Equal Opportunities Committee take evidence from appropriate
Women’s Groups during the passage of the bill through Parliament.

Elaine Smith
Gender Reporter
January 2001



Annex A to EO/01/01/5: Report from Gender Issues Reporter

Notes from Elaine Smith’s meeting with June Strachan from the Edinburgh
Rape Crisis Centre, 28/11/00.

1. There is a need for a full-scale review on the matter.

2. Option 3 (Requiring the accused to be legally represented throughout the trial) is
preferable, however the Executive would need to be clear that it did not infringe
the European Convention on Human Rights.

3. When evidence is given on video, the video focuses only on the victim’s face and
the jury is unable to observe the victim’s body language.  This may have led to a
fall in convictions in cases where video evidence has been used.

4. The Minister should be asked to clarify the relevance of a woman’s sexual history.

5. It would appear that there is a discrepancy in how the different genders interpret
the meaning of rape.

6. The relevance of disclosing the defendant’s history or convictions should be
considered.  There should also be consideration of how evidence is presented.

7. It was thought that Option 1 (Requiring the accused to be represented for cross-
examination of the complainer) was the least intrusive of the options.

8. It was agreed that the format of the document was well laid out and accessible
and it was viewed as positive that the Executive were looking at a ‘holistic’ way of
dealing with victims.

9. Consideration could be given to specialist evidence being heard on the long-term
effects of rape and abuse, as members of the jury may not be aware of the
effects.  This would also help educate people in the system such as prosecutors,
the defence and the judge.

10. It was suggested that specialist courts be set up to deal with sexual offences.

11. It was pointed out that there is currently no specific rehabilitation programme for
sex offenders.

12. With reference to page 14, point 29 - Where the motive of the accused for
representing himself is that he does not trust lawyers, it was felt that high levels of
experience and competence should be required in lawyers to help negate this
feeling.

13. Training/professional development for qualified people such as lawyers and
judges is required, as they may sometimes not have a full understanding of the
implications.



14. It was recommended that specialist training at university for law students is
introduced, to provide them with a better understanding of the relevant issues
before they qualify.

15. Page 15: consideration needs to be given to the situation whereby the accused
decides to represent himself in order to save himself the expense of instructing a
legal representative.

16. A positive issue in respect of Option 3 (Requiring the accused to be legally
represented throughout the trial) is that the complainer would know there is no
possibility of being cross-examined by the accused, as the accused would be
required to be legally represented throughout the trial.

17. Would it be possible for the subject matter of the consultation to be extended to
cover any kind of violent attack against a person?

18. Page 32:  Precognition.  The precognition officer is looking for chinks in the
defence and at times the precognition officer is the only person who is being really
nice to them.  Women should be made aware of the existence of and guidelines
for the precognition officer.

19. Is it in a lawyer’s interest to say that there is not a case to answer?  Is there a
conflict of interest?  Could lawyers discourage the accused from pleading guilty in
order to earn more fees through a longer trial?

20. Women need to be informed of all of their rights throughout the process.

21. Correspondence should be sent c/o the police station where the complaint was
made – this is something that is not always adhered to.

22. Page 36: Sexual history in writing: how can this be justified when rape is a crime
of violence?

23. Page 40: Ensuring Relevancy and Probative Value.  Guidelines are not always
enforced.

24. Page 43: What has a bad character to do with whether the victim is worthy of
belief?

25. In law the victim is both chief witness and complainer.  This being the case, she
needs to be treated the same as every other witness.  Otherwise she should be
given a different status.

26. Page 45, Question 11: Shift from women fending off attackers to men ensuring
that they have consent.

27. Page 50: Special defence:  Rape Crisis and Zero Tolerance would need to look at
this in more detail.

28. The effects of trauma are different in everyone




















