
ED/02/32/A

EDUCATION, CULTURE AND SPORT COMMITTEE

AGENDA

Tuesday 10 December 2002

The Committee will meet at 2.00 pm in Committee Room 1

1. Gaelic Language (Scotland) Bill: The Committee will take evidence on the
general principles of the Bill at Stage 1 from—

Professor Kenneth MacKinnon, Ministerial Advisory Group on Gaelic
Professor Donald Meek, Ministerial Advisory Group on Gaelic.

2. Protection of Children (Scotland) Bill: The Committee will consider the Bill at
Stage 2 (Day 2).

Martin Verity
Clerk to the Committee

Tel 0131 348 5204

********************

The following papers are attached for this meeting:

Agenda item 1
Covering note and written submissions ED/02/32/1

Agenda item 2
Members are asked to bring with them copies
of:
• the Protection of Children (Scotland) Bill
• the Marshalled list of amendments
• the grouping of amendments
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Karen Gillon
Convenor
Education Culture and Sport
The Scottish Parliament
Edinburgh
EH99 1SP
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I have attached an Executive Memorandum in response to the Gaelic Language (Scotland) Bill
introduced on 13 November 2002 and forwarded to the Education Culture and Sport Committee on
Tuesday 19 November.

Although there is much in this Bill that is commendable, the Executive is unable to support it.  The
reasons for this are described in detail in the attached pages.  There are other bodies and agencies
that will have an interest in this Bill and I understand that you will be gathering evidence from them
in due course.

MIKE WATSON
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THE GAELIC LANGUAGE (SCOTLAND) BILL

The Executive understands the long standing aspiration of the Gaelic community for legislation
which recognises and confirms the status of the Gaelic language in Scotland.  The Executive also
understands the expectation that this could make a significant difference to the continuing and future
prospects of  the language. Comunn na Gaidhlig, the Gaelic development agency, made detailed
proposals for legislation on secure status before the 1999 elections. More recently, the Ministerial
Advisory Group on Gaelic supported the case for legislation and for further examination of the
nature of that legislation. Many other interested parties have made their views known.  In
considering these views the Executive has sought to be clear about the practical impact of what is
proposed and been clear that in developing its overarching policy framework for Gaelic, the priority
should be given to direct support for the language and its culture.

Since 1999 there have been considerable developments which have helped secure the future of
Gaelic in Scotland.  As a result of these developments the landscape is significantly altered. Gaelic is
now available at all levels of education and with improved resources and materials.  In addition,
Gaelic is now included in the framework of national priorities in education and the Executive seeks
to monitor and measure the extent to which education authorities respond to parental demand.

The Executive in the Standards in Scotland’s Schools Act 2000 has provided that education
authorities in their annual improvement statements must set out their plans for Gaelic-medium
education.  Ministers have also published indicators to monitor progress on the National Priorities in
Education. Indeed many of the developments affecting Gaelic over the past few years have provided
the language with a measure of official recognition.

Having reviewed the proposals in the Gaelic Language (Scotland) Bill in the light of these
considerations and within the context of our current policies in support of the Gaelic language, the
Executive is unable to support the Bill, as introduced on 13 November 2002.  The reasons for this are
outlined below.

Bòrd Gàidhlig na h-Alba

The Executive is in the process of setting up Bòrd Gàidhlig na h-Alba.  This is an important step for
Gaelic development in Scotland and Bòrd Gàidhlig na h-Alba as an Executive NDPB, will carry
more status and powers than previous Gaelic bodies.  The establishment of Bòrd Gàidhlig is our
main priority for Gaelic, in itself it confers significant status and recognition on the language and
culture.  Its priority task will be to develop a language plan for Gaelic, identifying the contribution of
the existing Gaelic bodies and developing new and improved programmes to support the language,
its culture and its use.  I expect it to look at the role of possible legislative support for that plan or
any other part of Gaelic development.  It would be inappropriate for the Executive to commit itself to
particular proposals for legislation ahead of the Bord having the opportunity to consider in more
detail what can be achieved through legislation. We also consider it a proper acknowledgement of
the role and status of Bòrd Gàidhlig  that it should offer a view on this important matter.  Our support
for the current Bill would, therefore,  undermine this position and by implication our current policy
priorities and the importance we have invested in Bòrd Gàidhlig na h-Alba.

Geographical Division
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The Executive notes the geographical division of Scotland on which this Bill is based.  The
Executive thinks that this and its practical and presentional implications require further
consideration.  It notes that there is considerable Gaelic developmental activity outside the areas
listed in the Bill. In addition, the Executive is aware that this approach is controversial within the
Gaelic community and liable to divide opinion.  The Ministerial Advisory Group on Gaelic has
indicated that it is not content to support a Bill that has the potential for division but would rather
proceed with a measure that carried greater support within the Gaelic community.  The Executive
takes the view that further discussions which include Bòrd Gàidhlig na h-Alba would offer a greater
likelihood of securing this.

Current Priorities

The aim of this Bill is also somewhat removed from current Executive priorities for Gaelic language
and culture.  We are establishing Bòrd Gàidhlig na h-Alba, extending and strengthening Gaelic
Medium Education and also supporting Gaelic broadcasting and cultural groups.  Our Programme for
Government commitments do include ‘working towards secure status for Gaelic’ but we are not
convinced that this should be secured within the area of Gaelic language plans for public bodies.
Within the context of our current policies we would prefer to establish Bòrd Gàidhlig na h-Alba and
encourage Bòrd Gàidhlig to work with local authorities and public bodies to develop  appropriate
recognition of Gaelic language and culture.

Financial Implications

We understand from the financial memorandum that it is suggested that there would only be minimal
costs involved in the preparation, publishing and distribution of a Gaelic language plan by the bodies
affected.  It seems inconceivable that  the implementation of the measures in a plan would not carry
other financial burdens.  These are unknown and unquantified. Without a clearer estimate of those
uncertain costs  for public bodies and what their response is the Executive cannot support this bill.

Ombudsman

The approach to enforcement of the provisions is highly unusual and in the view of the Executive
wholly inappropriate.  It would cut across the Scottish Public Service Ombudsman Act 2002 which
came into force last month.  Clause 4 of the Bill seeks in effect to alter section 5 of the 2002 Act
without actually amending it.  Section 5 defines the matters which the Ombudsman is entitled to
investigate.  In summary, the Ombudsman may investigate complaints about action taken by an
authority listed in the Act in the exercise of its administrative functions; or a 'service failure'.  A
service failure includes any failure in a service provided by the authority or a failure to provide a
service which it was a function of the authority to provide, but only if a member of the public claims
to have suffered injustice or authority as a result.

What clause 4 of the Gaelic Language (Scotland) Bill seems to seek to do is to provide that any
obligation which his Bill imposes on public bodies is to be regarded as arising in the exercise of its
administrative functions; and that a failure to implement a Gaelic language plan is to be regarded as a
service failure.  At best this is unnecessary - if a public authority is under a statutory duty to prepare
and implement a Gaelic language plan and fails to do so, and an individual suffers hardship or
injustice as a result, then the Ombudsman would be able to investigate a complaint about that under
the 2002 Act as it stands.  Significantly, however, to accept such a provision would be inconsistent
with our stance during the passage of the 2002 Act when we  resisted suggestions that it should
define the Ombudsman's remit any more specifically than was provided.
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Conclusion

As a result of the above points the Executive is unable  to support the Gaelic Language (Scotland)
Bill.  The bill runs contrary to our current priorities, it carries the potential for dividing the Gaelic
community, there are financial and technical uncertainties and it does not give due recognition to the
role and functions of Bòrd Gàidhlig na h-Alba.



SUMBISSION FROM JAMES ROBERTSON

Wi’ regard tae the above, I submit that your committee introduce a Scots Leid Bill
into parliament tae put this language on the same cultural footin’ an’ status as
Gaelic, for a’ the same reasons anent Mike Russell’s Bill regarding oor heritage,
cultural diversity, equality an’ social inclusion.

If the Westminster parliament can recognise Cornish, as announced by John
Prescott last month, can you no’ dae the same here for the Scots tongue?

James Robertson



1

RUSSELL BILL   –   GAELIC LANGUAGE (SCOTLAND) BILL
EVIDENCE TO PARLIAMENT:  Prof KENNETH MACKINNON  Tues 10/12/02

Lack of clarity regarding the official status of the Gaelic language in Scotland has
impeded Gaelic development for a long time.  Westminster legislation defined the status
of the Welsh language in Wales in 1967 and 1993, but there has been no corresponding
legislation in Scotland.  This has given the impression that the Gaelic Language has no
official or legal status – and it has been used erroneously as an excuse by organizations
such as the Lottery Heritage Fund to turn down applications for funding for Gaelic
playgroups, and by British Telecom to refuse similar facilities for Gaelic as it provides
for Welsh on the grounds ‘that Welsh is an official language and Gaelic is not’.  These
positions need to be challenged even from the position of the status quo.

Gaelic is in fact already recognized in Education Acts from 1918 onwards, Crofting and
Land Court Legislation, Nationality Legislation (e.g. the 1981 Act), and Broadcasting
Legislation and Royal Charters.  The signature and ratification for Gaelic in Part III of the
European Charter for Regional or Minority Languages by the U.K. Government in 2001
also means that Gaelic is thereby ‘officially recognized’.   The recent undertaking by
Nick Raynsford as the English Minister for Local Government and the Regions to include
Cornish in Part II of the Charter was hailed in the media as ‘official recognition’ (e.g. by
Western Morning News 22/07/02 p. 1, and Sunday Telegraph  17/11/02 p. 3)

Earlier attempts to regularize the official status and position of Gaelic in the 1960s and
1970s (e.g. by the Gaelic Society of London) were turned down by the then Conservative
administration on the grounds that: ‘The main purpose of the Welsh Language Act 1967
was to remove certain limitations on the use of Welsh in legal proceedings; but these
limitations have no counterpart in Scottish law.’ (correspondence from the then Secretary
of State Gordon Campbell 10.07.70 – tabled herewith)  In other words the government
regarded Gaelic as having the same status in Scotland as Welsh in Wales under the 1967
Act, namely that Gaelic ‘already enjoys equal validity with English’ (correspondence
from T.D.Ewing Scottish Home and Health Department 22.05.70 – tabled herewith).

In the continued absence of legislation however, there still exists public and official
confusion over what the status of Gaelic is.  Clarifying legislation is therefore necessary.
This need not be detailed or ‘mandatory linguistic requirements’ which the government
feared in 1970 (see T.D.Ewing letter) – and which still seem to be a voiced or implicit
fear in some quarters today.   The reason why we need simple clarifying legislation today
is that the inception of the new Board for Gaelic in Scotland will need some legitimating
principle to enable it to work with authority.  Since 1984 there has been a government-
assisted Comunn na Gàidhlig.   It has done a lot of excellent work in language
development and planning.  However without any clear acceptance of the legal and equal
status of Gaelic its language planning - both national and local – it has lacked any
authoritative basis.  From the start the new board needs to commence on a different
footing.  It needs a clearly worded legal measure that Gaelic is officially recognized as
one of the national languages of  Scotland.   A Gaelic Act at this stage need say little
more than this.  It would however give the lie to other bodies which sought to refuse
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facilities for Gaelic on the pretext that Gaelic ‘was not an official language’.  It would
also enable the new board to work with the authority which CNAG lacked.  Such a
measure would have no financial implications for the Scottish Executive and it would not
imply the imposition of any coercive measures for language policy in any part of
Scotland.  It would though give the new board the respect of other bodies and
organizations with which it worked in producing consensual and  co-operative policies to
provide facilities for Gaelic, its speakers and learners.

For such reasons a zoning policy at this stage is not needed either – and might even prove
counter-productive.   A simple Gaelic Act and the spirit of the new Board as envisaged
by the Meek Report and MAGOG would not be working to lay down mandatory or
monolithic policies throughout Scotland, throughout zones or indeed throughout local
authority areas.  Its principles would not be about territory but about people, networks
and communities.  In other words it would not aim at blanket policies which would be
coercive, formulaic or stereotypical – but measures providing enablement and support.

These could be provided anywhere in Scotland where there were Gaelic-linked activities,
demand for facilities or communities of users.   Many of these might be in areas where
there were significant proportions of Gaelic speakers – but others might be in areas where
Gaelic speakers were relatively few.  (In 1991 only one Gaelic speaker in three lived in
an area where Gaelic was spoken by a majority.  On the other hand 40% of Gaelic
speakers lived outwith the Highlands and Hebrides.)

To clear up anomalies an act is urgently needed which officially recognizes Gaelic as a
national language of Scotland.  It could also add that the new Board will co-operate with
other bodies in formulating provisions for Gaelic through national and local language
planning.   These provisions will vary widely between different areas and institutions in
accordance with local cultures and language realities.   The new Board might
subsequently recommend more specific legislation in the light of further experience.

There has been much disinformation about language planning and language acts.  Some
of this may have been deliberately malicious – and some may have been based upon lack
of information or mistaken ideas.  Language acts vary greatly throughout the world.
Some may lay down a single language to be used by all (e.g. USA, Quebec).  Others
recognize two or more languages (e.g. two in Wales and New Zealand, four in
Switzerland, eleven in South Africa).   Each defines the range of uses and expectations
differently.  Scotland needs very simple legislation which merely recognizes Gaelic as a
national language and empowers the new Board to work out in detail co-operatively with
other authorities and institutions realistic provisions for Gaelic in each particular case.
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Professor Kenneth MacKinnon,
Ministerial Advisory Group on Gaelic:
Language Development and Planning                                             3rd.  December 2002






