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COMMENTS BY ASSOCIATION OF DIRECTORS OF SOCIAL WORK ON THE
PROTECTION OF CHILDREN (SCOTLAND) BILL

GENERAL POINTS

1. ADSW supports the policy objectives of the Bill and welcomes the duty placed on organisations to
consult the list to ensure a prospective employee is not listed.

2. It is important to note that the objective is to ensure the availability of information on misconduct which is
“not connected to criminal investigations or proceedings” (Policy Memorandum Para. 3).   Thus it is to
ensure that “softer” information is made available to organisations.   It is therefore important to examine
whether the standard established for identifying people to be placed on the list meets that objective and
provides an additional safeguard to those already in existence.

The Association is concerned that the criteria for referral may exclude some people whom managers
would consider as unsuitable to work with children.   The proposed grounds require that “the individual
has ……. harmed a child or placed a child at risk”.   Managers occasionally move staff from working with
children where they have concerns about them which would not fit the above stringent criteria but which
do render individuals unsuitable to work with children.   We fear that the proposed criteria will mostly pick
up those cases which would already  be identified through present processes and will not pick up on
those “softer” factors referred to by Roger Kent (1997).

3. ADSW welcomes the reiteration of the requirement for a continuing culture of vigilance, emphasising
careful recruitment and selection processes and believes this message needs to be disseminated to all
organisations working with children and young people.  Perhaps this could be done through an
advertising campaign once the Bill is enacted.

4. We are concerned that “other organisations” are not required to refer unsuitable adults and that the
proposed “two-tier” system would not meet the state’s duty of protection to all children. The Association
is concerned that the duty to refer becomes a power in relation to employment agencies.   It believes that
if the conditions laid out in Section 3 are met, an employment agency should have a similar duty to refer
as child care organisations.

5. We believe that an accreditation scheme should be considered as this would offer some protection to
children who are cared for by organisations which are not subject to regulation.   This was originally
recommended by Lord Cullen in his consideration of these matters, in order to attempt to prevent harm
being done to children by adults operating in such organisations.

6. It is not entirely clear whether the duty to consult the list extends to voluntary organisations, e.g., Sports
Clubs employing people working in an unpaid capacity.  This was certainly Lord Cullen’s intention but is
not clear from the Bill.

7. The Association is also concerned that Courts are to be left with discretion to decide whether or not to
refer, based on an assessment by the Court of the likelihood of the individual committing a further
offence against a child in the future.   It is not clear why such discretion should be permitted or on what
basis this discretion would be exercised.  If such discretion is to stand there should be criteria set and
guidance given so that there is a consistent approach taken across Scotland.

8. The organisational arrangements to enable Scottish Ministers to “satisfy themselves that the reference is
properly made” are not clear.    This will be an important and skilled task requiring the exercise of
professional judgement in relation to complex and sensitive matters.   In order to ensure the proposals
are viewed with credibility it would be important to identify how this process will be progressed.   There
will be a need to strike a balance between a referral route which is not overly bureaucratic, to ensure
ease of reference by small organisations, but a process which nonetheless protects the rights of those
referred.  Appropriate training in child protection will be required for those exercising this function on
behalf of Scottish Ministers.

9. It is not entirely clear whether the definition of a “child care position” in Schedule 2 would cover a foster
carer.   It is the Association’s view that they should be covered.   We also note with concern that other



adults about whom we may have information e.g., parents, would be excluded, e.g., a parent in respect
of whom child protection proceedings have been taken being able to register as a childminder.

10. We are concerned that the criteria restrict referral to those who have harmed a child or put a child at risk
of harm.   There should be consideration given to those who have harmed an adult or put an adult at risk
of harm.   They may well also pose a risk to children.

11. The arrangements to release the information on the list through Disclosure Scotland should be
straightforward.    In order, however, for Scottish Ministers to know to pass information on a listed
individual to their current employer, Ministers would require to know that the person was in a child care
position.     There is experience of individuals lying about their occupation when charged by the police in
relation to such offences in order to safeguard their employment position.  It would be important to
address this issue and think carefully about ways of ensuring appropriate reference to employers.

12. It will be important to ensure careful cross-referencing with the activities of the Care Commission and to
ensure protocols between the Care Commission, employers and Scottish Ministers are carefully thought
through and agreed.

13. ADSW welcomes the intention to bring forward provision for the protection of vulnerable adults through
separate legislation.   The Association believes it is important that this should be done as quickly as
possible to ensure this other vulnerable group are also protected.

CONCLUSION

The outstanding major issue of concern to the Association is that the standard for entrance onto the list has
been set too high.   It is to be welcomed that those people who have been dismissed or transferred due to
misconduct will be included.  However the Association remains concerned that those individuals about whom
there may have been significant management concern, and who were believed to pose a risk to children, but
where it is not possible to demonstrate misconduct which has caused harm, will continue to be able to evade
identification.

Association of Directors of Social Work



SUBMISSION FROM THE BAPTIST UNION OF SCOTLAND

I am writing to you as Convenor of the Public Issues Advisory Group of the Baptist Union of
Scotland in response to your invitation to submit written evidence to your Committee in
connection with the proposed Bill indicated above.

The first thing to say is that we sympathise with the desire to protect children  from being
harmed or put at risk .  Coming at this, as we do, from the specifically Christian standpoint
with its strong emphasis on the importance of a child, it has our full support. We would also
commend the Bill for its intention to prevent unsuitable people from working with children,
when it is obvious that the risk element is unacceptable.

There are, however, some troubling aspects to the Bill in connection with individual rights and
liberties.

- Is it right for an individual’s name to be put on the “list” by an Executive
decision taken by a Scottish Minister when this act could have a bearing on future
employment and income, not to mention general social acceptance, in some
cases ,when it is known that this person cannot work amongst children.   Surely
such a step should be established by a Court of Law?

- The current SCRO checks on all volunteers working with children and youth , do
so on the basis of previous records that have been established by the Courts.  In
the proposed legislation , this sort of record could only be established by an
individual appealing to the Courts if he/she feels that his/her name has been
added to the ‘list” wrongly.   This seems to be an unfair way to go about
establishing the authenticity of the “list” and puts an “innocent” person through an
unnecessary amount of personal trauma.

- There is a danger of names being submitted by other individuals, or even
organisations, out of vindictiveness or grudge.   The only criteria for judging this
which is mentioned in the proposed Bill , is the subjective judgment of a Scottish
Minister on whether or not the submission is vexatious or frivolous.

The whole issue is a very complex one.  While we support strongly the need to protect
children, there does seem to be an element of “where there’s smoke there must be fire”
assumptions in the drafting of the Bill.   Surely our whole legal system is built on the basis of
the need to prove “guilt” and not on the basis of “guilty, unless proven innocent”.

There is no hint in the proposed Bill that sharing religious faith with children will be construed
as harmful and an abuse .  We would hope that this position can always be safeguarded.

I submit these comments in the hope that your Committee will be able to give them some
careful attention in the preparation of good legislation.

Rev. Angus T. MacNeill
The Baptist Union of Scotland



SUBMISSION FROM CHILDREN IN SCOTLAND

Children in Scotland
Children in Scotland is Scotland’s national umbrella agency for organisations and professionals working
with and for children and their families. It exists to identify and promote the interests of children and their
families and to ensure that relevant policies, services and other provisions are of the highest possible
quality and are able to meet the needs of a diverse society.

Children in Scotland represents over 300 members, including all the major voluntary, statutory and private
children’s agencies, professional associations and local authorities as well as many smaller community
groups and children’s services. Children in Scotland facilitates the National Early Years Forum, the
Scottish Parenting Forum, the Special Needs Advisory Group, Enquire, the national advice service for
special educational needs in Scotland and a National Steering Group on Children infected/affected by
HIV/AIDS.  It works in partnership with the National Children’s Bureau and Children in Wales, and is a
member of the European Forum for Children’s Welfare (EFCW).

Welcome to Bill
Children in Scotland welcomes the Protection of Children (Scotland) Bill and the opportunity to provide
evidence to the Education, Culture and Sport Committee.

Specific Points
Children in Scotland agrees with the main principles of the proposed legislation. It would however like to
highlight areas that should be taken into account in the passing and implementation of the Bill:

1. Organisations will need considerable advice and support in implementing this Bill. This will require
initial and on-going training. Further, a helpline or other funded advice source would be valuable as
child care organisations make decisions on particular situations.

Children in Scotland agrees with evidence already submitted by such organisations as YouthLink
Scotland and GirlGuiding Scotland that organisations relying on volunteers will have particular needs
for advice, training and support. Equally, it will be essential to recognise the demands also on small
private and voluntary organisations with paid staff, such as those represented in the Scottish Out of
School Care Network. The cost implications of such advice, support and training must be recognised
and planned for.

2. An organisation should be indemnified should it have correctly followed its procedures to make a
referral but subsequent information comes to light, proving that the referral was misplaced.

3. The gatekeeping criteria in the Bill is that an individual has “harmed a child or placed a child at risk of
harm” (Section 2 (2)(a)). Organisations will need particular advice and training in outlining what might
be included and not included in such criteria.

4. Children in Scotland agrees with the evidence provided by other organisations that volunteers should
be covered under this legislation and that, given there appears to be confusion on this, that the Bill
and subsequent guidance and information should be clear on this point.

5. It has come to Children in Scotland's attention, due to its research work, that students undertaking research
with children and young people are not adequately covered by this Bill or the preceding Police Act 1997.

Such students may be undertaking fieldwork directly with children and young people, involving substantial
contact, over a short or long period. They may be proposing to undertake individual interviews with children



and young people, for example, in private. Because these students are not employed by the further or higher
education institution, there is no employer to ask for a standard or enhanced disclosure. The students may
not be undertaking degrees, such as social work or teacher training, where criminal records checks are part of
the admissions procedure. If they are in a volunteer position with an organisation where they are undertaking
the research, they could be covered; student researchers, however, would not always take on a volunteering
role.

They could provide a basic disclosure but this check is weak compared to that available to employers. This
potential gap was raised during the training sessions organised by Disclosure Scotland and others but no
solution was given.

Gillian Harrow
       Children in Scotland



SUBMISSION FROM THE CROSS PARTY GROUP MEN’S VIOLENCE AGAINST WOMEN AND
CHILDREN

The Cross-Party Group on Men’s Violence against Women and Children have considered the
Protection of Children (Scotland) Bill and believe this will be helpful in limiting access to young people
by those who would wish to harm them.  I enclose a copy of a recent letter sent to the Minister of
Justice regarding Disclosure Scotland and would suggest that the Committee looks into the concerns
raised within this as Disclosure Scotland are to play a large part in ensuring the intentions of this bill
are met.

We do have concerns that in focussing purely on children, protections to other vulnerable people for
example the elderly, the disabled and those with learning difficulties will be diluted.  These groups
also deserve the kind of protection that the bill will give to children.

I hope these comments are helpful to your committee.

Yours sincerely

Gil Paterson MSP
Convenor of Cross-Party Group Men’s Violence Against Women and Children

I am writing to convey some concerns which have been raised with me relating to Disclosure
Scotland.  These broadly fall into the following categories:

1. Complexity
The advent of Disclosure Scotland has transformed what was previously a simple straightforward
task into a mammoth endeavour.  The initial agency registration process requires the designated
counter signatory within the agency to divulge a colossal amount of personal information about
him or herself.  This information is then forwarded to CRBS via VDS who forward it to Disclosure
Scotland for the said member of staff to be vetted.  Next the said worker has to present, in
person, various documentary proofs that they are indeed exactly who they claim to be.  To
facilitate this VDS are holding surgeries out with their Stirling office, however these are fairly
infrequent.  There appears to be a great deal of confusion and misinformation regarding this
registration process with the quality and quantity of information given being dependant on the
member of CRBS staff one speaks to.

Agencies are required to draft an array of policies including Dealing With Disclosures and The
Recruitment of Ex Offenders to name but two.  Larger voluntary organisations will already have
most, if not all, of the policies requested as a matter of good practice.  However the burden this
will placer on smaller organisations may mean that these policies are either not developed or are
not adhered to.

I fear that many small voluntary organisations will fall at the first hurdle i.e. the initial registration
process and will therefore forgo any checks on voluntary workers.  The process is very time
consuming and without a paid member of staff dedicated to volunteer management would be a
very daunting task to take on.  The feedback I have received from several small voluntary
organisations has been very negative, reinforcing my belief that many will simply cease any
safety checks which will, as you no doubt concur, be a huge backward step.

2.    CRBS Forms
Forms used by Disclosure Scotland are complex and time consuming.  The form is available only
in hard copy thereby discriminating against anyone who is visually impaired. One Voluntary
Organisation contacted CRBS regarding a volunteer who is registered blind and was told to



“assist” the person to fill in the application form and guide her hand to “assist” her signing the
document.  This is not a satisfactory situation and I am not sure about the legality of this.

I would appreciate it if you could raise these matters with the CRBS and Disclosure Scotland to see if
there is anyway the process can be made less complex so that smaller organisations are able to
make use of this service.

Gil Paterson MSP
Convenor of the CPG on Men’s Violence





SUBMISSION FROM LOTHIAN ASSOCIATION OF YOUTH CLUBS

Lothian Association of Youth Clubs (LAYC) is the largest non uniform,voluntary sector youth and
childrens’ organisation serving the City of Edinburgh, East, Mid and West Lothian with nearly …
affiliated local youth and childrens’ groups involving over  ….  children and young people and   …
adult leaders, the majority of whom are volunteers.

LAYC is the umbrella support organisation which provides advice, information, support and
training to help these local groups develop their programmes,promote quality in their services and
respond to changes in legislation /regulation.

It’s with some disappointment that LAYC finds itself unable to send the usual letter of
encouragement and support for a proposal regarding the safety of children and young people.
LAYC hope that members of the committee are able to consider  the following points-

LAYC believes that its member groups – the adults involved in running them and the parents of
the children attending them would back LAYC in supporting any measure  which genuinely  would
improve the safety of children.

LAYC is sure however that these parents and adults would find it difficult to imagine how this Bill
can contain so many words about protecting children and yet have barely one line to outline what
“harm” to children can mean. They would not understand the need for such a complexly worded
piece of legislation on what they regard as a straightforward matter.

LAYC also believes that these local activists would similarly find it difficult to accept that a list of
the details of 18 individuals per annum could be regarded as a major improvement in child safety.

LAYC further believes that these concerned adults would not wish some children in Scotland to
be safer than others. For Scotlands children they would like to see as much safety as possible for
all !

LAYC could understand if these ordinary local people were wondering why so much time and
discussion was being spent on a measure  which would have such a small impact (far smaller
impact than had been imagined by parents and youth and childrens groups when the proposals
about the Index were being consulted on).

LAYC believes that these citizens would be concerned that their elected representative might put
this legislation in place believing that it safeguarded children unaware that what was actually
required was better, more far reaching measures which provided far greater protection  to greater
numbers of children.

LAYC is sure that everyone  would expect the maximum amount of effort and application to be
given by their elected representatives and administrators to putting in place a system which
reflected the proposals in the Dunblane Enquiry and  sought to bring about  the maximum amount
of protection possible for the maximum number of children..



In conclusion:-

LAYC accepts that there is a need for legislation on the protection of children.

LAYC believes that there is however a far greater need for Executive action on the protection of
children .

LAYC is convinced that the Scottish Executive should increase the levels of funding to youth and
childrens agencies to be spent on improving services and training on the issue of  protecting
children.

LAYC is eager at a local level to sit down with the four Councils in its area to try to ensure  the
maximum co-operation and co-ordination of child protection measures for all children and young
people in Lothian whether they use local authority services or attend voluntary groups. LAYC
would hope that similar steps would be taken at a national level.

Lothian Association of Youth Clubs



SUBMISSION FROM SCOTTISH OUT OF SCHOOL CARE NETWORK

The Scottish Out of School Care Network (SOSCN) is the umbrella organisation for
the services providing care, play and learning out of school hours. SOSCN
welcomes the Protection of Children (Scotland) Bill and hopes that it will provide the
opportunity to close any remaining loopholes in the system which seeks to protect
children from adults who are unsuitable to work with children.

Background
SOSCN is aware that prior to the establishment of the Care Commission and the
new procedures for conducting criminal record checks introduced earlier this year,
local authorities were responsible for conducting “fit person” checks on individuals
seeking to work with children. Local authorities were in the position to check whether
there was any information known to the local Social Work Department which would
indicate that an individual was unsuitable. They could also seek such information
from the Social Work Departments covering any other home addresses of the
individual concerned. If such checks revealed information which indicated that there
were concerns about the individual’s suitability to work with children, this would come
to light.

Further local authorities were in a position to seek a medical reference from an
individual’s General Practitioner. It is understood that such references did allow GPs
to indicate where they had concerns about an individual’s suitability.

We believe that the above procedures allowed the system to be robust, and that the
current situation may mean that certain gaps exist which could put children at risk.

Proposed Legislation
SOSCN welcomes the proposal that employers should have an obligation to report
concerns about individuals who have been employed by them, while recognising that
this will create additional support and training requirements for the many small
employers in the childcare sector to ensure that they understand their duties under
the legislation. Organisations like SOSCN have a role to play in providing such
training and support, and in advocating for resources for such training and support to
be made available locally.

SOSCN also welcomes the proposal that a list of adults who are unsuitable to work
with children to be compiled and held centrally. We believe that this list will cover the
circumstances where any individual who is working with children is identified as
having harmed a child or put a child at risk of harm. However we are aware that
there are concerns that there may be individuals who could apply in the future to
work with children who might not be included in such a register. We are aware that
certain non-conviction information will show up through the process for enhanced
disclosures, but believe that this will not reveal all the information availability
previously, particularly the sort of information which might come from GPs.

While we understand that the Care Commission will be conducting “fit person”
checks on managers of services including childminders, we are aware that it is not
necessarily the case that individual services will be able to get references for
individuals from the relevant social work departments and general practitioners.



Even where employers are willing to put in place the necessary procedures for such
references to be sought as a matter of course it is not clear that local authorities and
GPs will be in a position to respond. We would be particularly concerned if there was
any question of local authorities or GPs charging fees for such references. While we
recognise that there are costs in terms of staff time, small employers such as Out of
School Care Services will not be in a position to pay such fees.

We believe that the Scottish Parliament will want to ensure that the new procedures
are at least as good as those which were in place previously, and would ask the
Committee to consider the points raised. If required we would be happy to expand
further or to give oral evidence to the committee on these issues.

Janet Law
National Policy Officer
Scottish Out of School Care Network



SUBMISSION FROM THE EDUCATIONAL INSTITUTE OF SCOTLAND

1. Introduction

1.1 This Bill was introduced in the Scottish Parliament on 6 September 2002 and
provides for a statutory list of individuals who are deemed to be unsuitable to work
with children to be maintained. In addition, any individual whose name is included on
the list will be banned from working with children and will commit a criminal offence if
they apply for or perform work involving children whilst on the list.

1.2 A list of child care organisations which are required to refer individuals, in child care
positions, for inclusion in the list is included in the Bill’s provisions. A referral is
required if an individual has harmed a child, has put a child at risk or harm and are
subsequently dismissed or transferred from positions which give them access to
children as a consequence. Individuals convicted of an offence against a child may
also be included on the list by the relevant court.

1.3 Organisations will, in turn, commit an offence if they offer work to an individual or do
not move that individual from a child care position when they have been banned
from working with children and their name(s) include on the list.

1.4 Disclosure Scotland (part of the Scottish Criminal Records Office) will, as part of its
disclosure checks, identify those individuals who are deemed to be unsuitable to
work with children and who are included on the list.

1.5 Referrals can be made by childcare organisations employing individuals to work with
children, employment agencies which deal with child care workers, the Scottish
Commission for the Regulation of Care and the Scottish Social Services Council. In
addition, individuals named in the findings of certain inquiries may also be included
on the list. It may be that, in future, other regulatory bodies could be added to the list
of those which can make referrals but this would be at the discretion of Scottish
Ministers.

1.6 When an individual has been referred for inclusion on the list of those deemed to be
unsuitable to work with children, the individual will have the opportunity to make
observations on the information submitted with the reference. The organisation will,
likewise, be invited to comment on the individuals observations in relation to the
referral.

1.7 Individuals will be included provisionally on the list once sufficient information has
been gathered to proceed to determination under Sections 5 and 6 of the Bill.
Individuals will, therefore, be removed from the list if such a determination has not
been made during a particular period (usually six months from the date of provisional
listing). Employers will be informed that an individual has been provisionally listed if
that individual is working in a child care capacity.

1.8 Provisions for the review of listing decisions and an appeals process are both
included in the Bill. Individuals will be able to apply to a Sheriff for a review of listing
(10 years after initial listing for those over 18). Individuals can also appeal against
inclusion on the list to a Sheriff with further appeals possible to the Sheriff Principal
and the Inner House of the Court of Session. Any appeal must be lodged within
three months of the original listing.

2. EIS Response to the Proposals

2.1 The Institute welcomes the broad thrust of the proposals contained within the Bill as
a means of further improving the protection afforded to Scotland’s children by
ensuring that adults who work with young people are suitable and will not harm or
endanger them. However, with these new and quite substantial powers come



significant responsibilities to ensure that adults are treated fairly at all times and the
new powers are not open to abuse. The Institute would also want to be sure that the
system is robust enough to ensure that there can be no question of prejudice and
that the appeal and review processes are as fair, transparent and open as possible.
It is also essential to ensure that the organisations entitled to have access to that list
are carefully selected and that security will be in place which will ensure that access
to the list is restricted solely to those who require that access.

2.2 Very clear guidance will have to be provided to all employees in order to ensure that
decisions in relation to referral are both appropriate and consistent and safeguards
will have to be introduced to prevent referral for reasons other than those in relation
to suitability to work with children.

2.3 As indicated above, while the Institute welcomes the increased level of protection
which this Bill should provide for children, there is a need to examine closely the
effects of the new legislation on the rights of the individual. There is, therefore, a
general concern that, as individuals are placed on the list (albeit on a provisional
basis on occasions) and then a final determination is made, this assumes guilt
unless innocence can be established. Consideration should, therefore, be given to
establishing a hearing system which will be used to determine whether an individual
should be placed on the list.

2.4 The rights to seek to have a decision to place an individual on the list either reviewed
of appealed involve the agency of the Sheriff Court. The legal process can, however,
be both lengthy and expensive and it would be wrong to condemn an innocent
individual to years of unemployment in his/her chosen vocation merely because
he/she did not have the financial resources to ensure representation in relation to
either review of appeal in front of a Sheriff.

3. Specific Issues Raised by the Bill

3.1 Under a different set of statutory regulations, teachers are accountable to the
General Teaching Council for Scotland and all criminal convictions are automatically
reported to the Council. In addition a teacher’s employer (or indeed a range of other
parties) can refer a teacher’s behaviour to the Council if it is believed that the
behaviour in question is infamous in a professional respect. In the latter case, where
there is no criminal conviction, the GTC(S) would conduct what is, essentially, a full
trial before deciding whether the teacher should be struck from the Register. It
would, therefore, be unacceptable to the Institute if a teacher was placed in a
situation of double jeopardy in that he/she was exonerated by the GTC but,
nevertheless, placed on the list of people unsuitable to work with children by the
Scottish Executive using a lesser standard of proof. The right to appeal to the Sheriff
Court would be of little consolation in circumstances of this nature.

3.2 Consideration should also be given to situations where an individual has been
referred to the Scottish Executive for inclusion on the list having been dismissed by
his/her employer and then, subsequently succeeds in an unfair dismissal claim in
front of an Employment Tribunal. It would be invidious if that individual had then to
use the onerous Sheriff Court appeals process to remove his/her name from the list
in a situation where another Court has decided that the decision to dismiss was
either unjustified or unfair. (See also reference to cost of access to the appeals
process in paragraph 2.4 of this submission).

3.3 It would be helpful if clarification could be provided in relation to the status of
provisional placement on the list. One reading of Section 7 of the Bill would suggest
that anyone who is listed on a provisional basis would not be excluded from working
with children until a final determination is made. If this is the case this would go
some way to alleviating the concern outlined in paragraph 2.3 above.



4. Conclusion

As indicated above, the Institute supports the underpinning principles of the Protection of
Children (Scotland) Bill but would ask that detailed consideration is given to the concerns
outlined in Sections 2 and 3 of this response.

Educational Institute of Scotland



SUBMISSION FROM THE SCOTTISH COUNCIL OF INDEPENDENT SCHOOL (SCIS)

SCIS Background

SCIS has been actively involved in collaborating with the Scottish Executive and other bodies on steps to
protect and promote the safety and welfare of children and young people in the care of its member
schools.

SCIS works closely with the Scottish Executive, HMIE, the General Teaching Council for Scotland,
Disclosure Scotland and more recently the Scottish Care Commission on these issues.

In the early 1990s the Scottish Office, as it then was, provided SCIS schools with detailed guidance on
the checking of members of staff. Schools were advised to use Lists 99 and 1R and to put in place their
own rigorous checking procedures. The need for guidance has been re-enforced by the Cullen Report,
the Kent Safeguards Review, the Children (Scotland) Act and the Police Act 1997, although it is doubtful
whether any of the procedures put in place would have caught Thomas Hamilton in Dunblane or Ian
Huntly in Soham.

The SCIS Child Protection Guidelines, written with Professor Kathleen Marshall and first published in
1997, are widely used throughout Scotland and elsewhere in the UK.

The List

SCIS schools have been regularly advised on the above reports and have welcomed advice to help
tighten their procedures on the protection of children.
Clear advice is particularly welcome where there are potentially ‘grey areas’, such as misconduct of a
non-criminal nature. The establishment of a list of persons unsuitable to work with children is therefore
welcome.

In view of the relatively small number of persons likely to be referred to such a list each year (estimated at
around 30), SCIS continues to believe that the most practical advice to schools is to maintain, review and
monitor vigilant checking procedures. This applies to running checks for staff in their own establishment
and to applying the same rigorous standards for staff who move to other posts.

Referrals

It is helpful that as educational establishments concerned with the supervision of children and in some
cases the provision of accommodation to children, independent schools will be considered as childcare
organisations and are therefore covered by the Bill.

As a result, schools will be required to report cases where a child has been harmed or put at risk of harm
and to refer to the list (presumably through the Scottish Executive) individuals who as a consequence
have been dismissed or who would have been dismissed. As employers, independent schools will
recognise this requirement as a necessary and desirable step for the protection of children. There will
however be anxieties, notwithstanding the terms of the Bill, about infringing human rights legislation in
respect of individuals who might be referred.

It is noted that as employers, independent schools would be subject to an offence for offering work in a
child care position to an individual disqualified from working with children or for failing to dismiss such a
person. The qualification in the Bill of the organisation acting in this way unknowingly is welcomed,
although it is hoped that under the new system such a situation would not arise.



Access to the List

Schools will be relieved that access to information on the list will be available through disclosure checks.
SCIS was represented on the users group for Part V of the Police Act and has liaised closely with SCRO
on the new arrangements under Disclosure Scotland. SCIS schools have received regular bulletins and
advice on the new arrangements.

It will therefore be helpful if all relevant information on persons unsuitable to work with children is
available through the Enhanced Disclosure.

SCIS schools have raised the need for consistency of information in respect of persons who come to
Scotland from England or other parts of the UK. The position was not helped by general confusion in the
media over List 99 in the wake of events at Soham. It is assumed and hoped that the Bill will enable the
disclosure checks in Scotland to cover names on List 1R, List 99, the Department of Health list and any
other sources of information on persons prohibited from or unsuitable to work with children.

Similarly schools are anxious to be able to check on staff who come to Scotland from abroad. In these
cases schools are advised to carry out checks where possible and rigorously to apply their own vetting
procedures. The provision in the Bill to develop international links is welcomed.

Other Points

There could be potential areas of dispute arising from the Bill, such as:

human rights legislation, as referred to above

the nature of misconduct of a non-criminal nature, as referred to above

the definition of ‘harm’ which includes harm which is not physical

the definitions of ‘work’ or ‘caring for’ which refer respectively to work which is paid or unpaid and
to caring for or supervising children whilst participating in an ‘organised activity’

who would be considered guilty of an offence under the Act in the case of an independent school

Child Care Positions

Although there is helpful guidance from Disclosure Scotland on when an Enhanced Disclosure is
required, which in the case of schools covers the majority if not all staff, there is concern as to where the
line is drawn. This relates to the definition of child care positions in a school and to paid and unpaid
workers, the difficult area being that of volunteers in schools. Schools will operate on the principle that
checks should be made wherever there is access to children but decisions also have to be made as to
when and how often checks on existing staff should be made. There is concern about the burden on the
system, given the number of staff and volunteers who support such a wide and diverse range of activities
in schools.

Legal Advice

It should be noted that the above comments are offered from SCIS in an advisory rather than a legal
capacity.

Judith Sischy
Director
SCIS



SCIS MEMBER SCHOOLS

Aberdeen Waldorf School
Aberlour House
Albyn School for Girls
Ardvreck School
Beaconhurst School
Belhaven Hill School
Belmont House School
Butterstone School
Cademuir International School
Camphill Rudolf Steiner Schools
Cargilfield School
Cedars School of Excellence
Clifton Hall School
The Compass School
Craigclowan Preparatory School
The Craighalbert Centre
Craigholme School
Dairsie House School
Dollar Academy
Donaldson’s College
Dunedin School
The Edinburgh Academy
Junior School
The Edinburgh Academy
Edinburgh Rudolf Steiner School
Falkland House School
Fernhill School
Fettes College
George Heriot's School
George Watson's College
The Glasgow Academy
Glasgow Steiner School
Glenalmond College
Gordonstoun School
Hamilton College
The Hamilton School
High School of Dundee
The High School of Glasgow
Hillside School
Hutchesons' Grammar School
Inchkeith School
International School of Aberdeen
Kelvinside Academy
Kilgraston School
Lathallan Preparatory School
Lomond School
Loretto Junior School
Loretto School
The Mary Erskine and Stewart’s
Melville Junior School
The Mary Erskine School
Merchiston Castle School
Morrison’s Academy
New Park School
The New School
Oakbank School



Queen Victoria School
Regius Christian School
Robert Gordon’s College
Rosebrae School
Royal Blind School
St Aloysius’ College
St Columba’s School
St George’s School for Girls
St Leonards School
St Margaret’s School for Girls, Aberdeen
St Margaret’s School, Edinburgh
St Mary’s Music School
St Mary's School
St Serf's School
Sea View Private School
Starley Hall School
Stewart's Melville College
Strathallan School
Wellington School



SUBMISSION FROM SINA (Scottish Independent Nurseries Association)

SINA welcomes the opportunity to comment on the Scottish Executive’s proposed Protection
of Children (Scotland) Bill.

• SINA endorses the need to ensure that our children receive the best protection
possible and that adults working with them will not harm them or place them in
danger

• SINA (Scotland)  is concerned with regard to the responsibility placed on individual
employers.  Guidelines and safeguards are needed to ensure that this system is
appropriate and effective

• SINA (Scotland) believes that careful consideration should be given to who is able to
access the list of persons unsuitable to work with children.  Our members would
prefer decisions on the suitability of individuals to be made by an ‘arms length’
organization

• If the decision should rest with employers, there should be clear guidelines to assist
them in making these difficult decisions

• There should  be safeguards for employees to ensure that employers cannot use the
evidence acquired inappropriately

• The legislation will create an additional administrative and financial burden for
employers

• SINA (Scotland) feel there is a need for strong legal safeguards both for the individual
and for the employer and more consideration needs to be given to this

Liz Gallacher



SUBMISSION FROM SPORTSCOTLAND

The Protection of Children (Scotland) Bill - Written Evidence

In response to the request for written evidence to the Protection of Children (Scotland) Bill, a written
statement from sportscotland in regard to sport is enclosed.

As a very important area, with significant implications for sport, it has been a pleasure to have the
opportunity to participate in this part of the Protection of Children (Scotland) Bill process.  Sport in
Scotland involves the participation of a large number of children in a wide variety of settings and often in
the presence and supervision of adults.  sportscotland support initiatives that encourage the
development of a safe and healthy environment for children participating in sport, which is supportive of
both the children and the adults who aid them.

sportscotland will speak to and support the written statement when providing oral evidence to the
Education, Culture and Sport Committee on the 8th October 2002.

Thank you for your invitation to provide both written and oral evidence.  We look forward to hearing
about and being involved in future developments of the Bill.

Yours sincerely

Rose Challies
Ethics Manager



 Submission of Written Evidence

The aim of the Bill is to stop "unsuitable" people working with children and this is to be commended and
should be supported by those involved with sport. The principal concerns of sportscotland relate to
practical matters of how the proposed legislative provisions interface with sporting bodies and the
extent to which the costs and administrative time incurred will result in proper and justifiable
contributions to the aim of this Bill.

Attention is drawn to the following matters:
1. How is a person who has been in "a childcare position" put on the list?
Report of certain inquiries (section 6).  These include most public inquiries, but not a Fatal Accident
Inquiry which would appear to be a deficiency unless it is intended that such an inquiry would be
designated under section 6(6)(c).
2. Procedure for Listing?
The Ministers are given no choice if a reference is made by a court (although the court does have a
discretion to refer or not).  sportscotland has concerns as to how section 5 would work in practice given
that sports bodies might refer persons in an inconsistent manner and not always for the best motivated
reasons.  In most cases those taking the decision to refer would not be professionally trained and while
the Scottish Ministers need not act on a referral there is likely to be an element of erring on the side of
caution.  It should be made clear that referrals by "any other organisation" will attract qualified privilege
in circumstances where the referral is neither vexatious nor malicious.
In view of the above, it is of concern to sportscotland that individuals referred may not get the
opportunity to be represented nor full evidence heard, including mitigating circumstances.
3. What constitutes harm?
Section 2 refers to circumstances where the individual has harmed a child or placed a child at risk of
harm.  Harm is defined to include harm which is not physical harm. However what degree of harm is
necessary?  Guidance is required as to what degree of harm should apply.  The definition does not
appear to cover activities that are reprehensible (e.g. computer pornography) where it cannot be shown
that actual harm is caused.  Is intent to cause harm necessary?

Submission as to what might assist sports bodies in relation to administration of the Bill:
Attention has already been drawn to concerns relating to the circumstances when a sports body might
refer an individual.  In the worst cases it is likely that an individual will be referred either through court
action involving the police and/or social work department.  It is therefore perceived that it will be in the
more borderline cases that sports bodies will be the referrer.  It would be of real assistance if there were
to be created a panel to which sports bodies could refer concerns in the first instance, probably through
their Governing Body.  sportscotland believe that an amendment to the Bill dealing specifically with
sports bodies and the creation of such a panel and defining its constitution and role would be of
significant advantage.
Section 11 of the Bill deals with amendments to the Police Act 1997.  sportscotland believe that this Bill
would be the appropriate vehicle to make further changes to cater for a panel for the above purpose.  In
addition such a panel could also be of benefit to Governing Bodies of Sport in relation to the handling of
Disclosure Certificates pursuant to the Police Act 1997.  Most Governing Bodies would find it helpful if
there was a panel to whom they could turn for advice or decision making in the relatively small number
of disclosures where the risk is difficult to assess.  The panel could comprise a mix of suitably qualified
persons and ensure a consistency of approach, which would be beneficial.  Such a body would require
immunity for its decisions in the absence of malice.  Statutory amendment would be necessary since
the Governing Body as umbrella Body may be communicating information that it would not otherwise be
entitled to (see section 124 of the Police Act 1997 – the Governing Body should be entitled to refer to
such a panel with/without the agreement of an applicant).  Such a panel would have the merit of being
independent of the Governing Body and it could establish a proper procedure whereby natural justice
could be seen to apply and the human rights of applicants in the case of disclosure certificates and
persons proposed to be listed could be protected.

Sportscotland



SUBMISSION FROM YOUTH SCOTLAND

1.0. Background

1.1. Youth Scotland, serving a membership of 43,250 young people from 683 member groups, is
grateful for the opportunity to respond to the invitation from the Education Culture and Sport
Committee for evidence in relation to the Protection of Children (Scotland) Bill introduced to the
Scottish Parliament on 6 September 2002.

1.2. Youth Scotland previously responded to the Pre-legislative Consultation Paper on the
Establishment of an Index of Adults Unsuitable to Work with Children, and are pleased to note
that a number of points of concern highlighted in that response have been addressed.

1.3. We welcome the integration of the Index with the checks undertaken by SCRO and we expect
that such consultation of the Index will be carried out as a matter of course for all Disclosure
checks from voluntary youth organisations channelled through the Central Registered Body
Scotland.  We would welcome confirmation on this matter.

2.0. Implications for Voluntary Youth Work Organisations

2.1. The Bill is not explicit enough as to which organisations will have a duty to consult the Index.
The pre-legislative document used the term “regulated organisation” and suggested that “other
organisations (mainly voluntary)” would be able but not obliged to consult the Index.

2.2. The term ‘regulated organisations’ in the pre-legislative document applied only to organisations
engaged contractually in the provision of care services.  Youth Scotland is engaged with
contracts with 3 Local Authorities to provide youth work services as well as a substantial non-
contractual programme.  Clarity is sought as to whether this arrangement would constitute Youth
Scotland being a “regulated organisation”.

2.3. The Bill requires “a child care organisation” to refer appropriate cases to the Minister (2(1)) and
places a duty upon such organisations to consult the Index. Such responsibilities remain
optional for “any other organisation”.

2.4. There remains some ambiguity as to whether or not a voluntary (and volunteer led) youth
organisation such as Youth Scotland and its member groups and associations are “child care
organisation” within the meaning of the Bill, with a duty to “refer” and “consult”.

2.5. There is a real danger that a two-tier system of child protection between statutory and voluntary
organisations is created, with voluntary organisations appearing the most vulnerable and easily
accessible sector with the least resources available to protect young people.

3.0. Referrals

3.1. The Explanatory Notes suggests that the level of referrals can be anticipated to be 30 per
annum. This relatively low number suggests that the criteria for inclusion are very tightly drawn.

3.2. A key concern intimated to the Dunblane Enquiry was

The absence of any central register for those who engage volunteers to pass on concerns
about individuals which would not result in convictions but which are serious enough to
warrant highlighting.

3.3. The low level of expected referrals raises questions as to the validity of the proposed Index as a
means for organisations to ‘share’ legitimate concerns about adults who they deem to be
unsuitable to work with young people.



3.4. If the proposed Index does not offer a means to share such concerns then the question must be
asked as to what significant added value it provides with respect to child protection.

3.5. There is a need for clear guidance as to what constitutes a legitimate concern for referral to the
Index.

4.0. Conclusion

4.1. Youth Scotland is committed to protecting from harm the young people in its care. It has
developed a highly valued resource pack, supported by training for those working with young
people.

4.2. The intention to establish an Index of Adults Unsuitable to Work with Children, to be accessed
via a Disclosure check, is to be welcomed insofar as it may provide an additional measure of
protection for young people.

4.3. The status of voluntary youth work organisations with respect to the duty to refer and consult
requires to be clarified.

4.4. We remain to be convinced that what is proposed will provide a suitable vehicle for (voluntary)
youth organisations to register and share legitimate concerns about the suitability of adults to
work with children and young people.

Carol Downie
Chief Executive
Youth Scotland
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SUBMISSION FROM THE SCOTTISH SOCIAL SERVICES COUNCIL (SSSC) AND
THE SCOTTISH COMMISSION FOR THE REGULATION OF CARE  (THE CARE
COMMISSION)

Introduction

The Bill is very much welcomed by the Scottish Social Services Council
(SSSC) and the Care Commission.  Any measures taken to ensure that children and young people
receive protection and are safe from harm must be supported.  Both the SSSC and the Care
Commission will need to work closely with those managing the index of people deemed unsuitable.

It may help for us to summarise briefly the responsibilities of the two bodies.

The Scottish Social Services Council

The SSSC has four main tasks:

1. To set up registers of key groups of social service workers.

2. To publish codes of practice for all social service workers and their employers.

3. To regulate the training and education of the workforce.

4. To carry out the functions of the National Training Organisation for Personal Social Services
(TOPSS) – Workforce Development.

In seeking to join the register applicants will have to satisfy the SSSC that they are fit to practice.  The
SSSC will need to seek information from the list as part of verifying applications.
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The Care Commission

Through the Regulation of Care (Scotland) Act 2001, (ROCA), the Care Commission introduced a
comprehensive and national system for the regulation of care services. This includes a range of
children’s services, with a large number of providers who vary in size and complexity.  ROCA places
such providers under a legal duty to employ only fit persons in the delivery of care services.   The
Care Commission’s role is to ensure through its registration, inspection, complaints and enforcement
duties that providers have in place appropriate checks and procedures to protect service users from
any risks posed by unsuitable persons.  The Care Commission directly assesses the fitness of
providers, including childminders and adults living in the household and day to day Managers of care
services.   Where a provider is a corporate body or voluntary organisation, the Care Commission
directly assesses the fitness of Directors and Office Bearers.

General Points

Both bodies welcome the Bill and understand that the Committee will report to the Parliament on the
general principles of the Bill for the purpose of preparing its Stage 1 report.   Accordingly, our
submissions at this stage are in the main directed at the general principles of the Bill.   When the
general principles of the Bill are approved, we would welcome a further opportunity to submit detailed
comments and proposals for amendment at Stage 2 of the Bill’s progress.

Both organisations wish to see the provisions of the Bill extended to cover those who work with
vulnerable adults. We strongly support the proposed extension to include on the list individuals
considered unsuitable to work with vulnerable adults.

In addition we would wish to see the provisions extended to cover individuals who have harmed a
vulnerable adult or placed such an adult at risk of harm.  Indeed we would question why a person has
to be working or have worked in a child care position or with a vulnerable adult before a listing can be
made. In our view greater protection would be offered if this restriction was lifted.

The SSSC has recently published codes of practice for employers and employees in the social
services.  These outline the standards expected from both employers and their staff.  Within the
standards are clear messages for employers about having safe and effective recruitment procedures.
Staff will be required to adhere to the codes and the SSSC and their employees will use the codes
should their conduct fall below that outlined in the codes.   The SSSC will thus receive information
about individuals other than those who work in childcare.

We understand that the changes to the Police Act 1997 are designed to allow Disclosure Scotland to
administer and release information from the list as part of the Enhanced Disclosure system and would
welcome the centralisation of such information, and its being made available to employers within the
terms of that Act.   When the system is fully functioning, this will have the effect of preventing delay.

It is important that, the provisions of the Bill are enacted as soon as possible as this will facilitate both
bodies registration processes.
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Clause 2

We would welcome an additional mechanism within the Bill to bring in adults, such as those resident in
childminders’ homes and foster carers and others who do not fit into the employment context, within
the scope of reference to the list.   On the introduction of ROCA, part X of the Children Act 1989 and
certain sections of the Social Work(s) Act 1968 have been repealed.   Unfortunately, this has had the
effect of repealing the subordinate legislation made under that Act and in particular the Disqualification
for Working with Children Regulations are no longer available.   These were supported by a series of
Circulars e.g. SWSG5/89 setting out clearly the nature and types of offences which would normally
prevent an individual from working with children.   The regulations and supporting guidance provided
some comfort to local authorities and others having to reach difficult decisions particularly in relation to
offences committed in the past.   This was particularly important in considering applications for
registration from childminders and the lack of any current guidance with statutory force can be
perceived to be a diminution in the system of child protection.   No guidance is given in this Bill about
when a referral is likely to be appropriate and whether or not referral is mandatory or discretionary, the
Care Commission and the SSSC consider statutory guidance about when a referral should be made is
vital in establishing consistency across Scotland.

Child care organisations are registered with the Care Commission under Part 1 of the 2001 Act and
the Commission will have to consider whether those organisations themselves have properly complied
with the terms of clause 2 of the Bill as part of our statutory duties. This flows from section 9(2) (b) of
the 2001 Act, which requires the Commission to be satisfied that an applicant complies with ‘any other
enactment which appears to the Commission to be relevant’. It seems clear that the provisions of the
Bill may be relevant to the decision whether to grant an application. It follows that the Commission
should be satisfied that an applicant has complied with clause 2 and made a reference to the Scottish
Ministers. The powers given to the Commission under section 25 of the 2001 Act would appear to
extend to its satisfying itself of compliance with clause 2 of the Bill.    This is welcomed.

The SSSC and the Care Commission welcome the primary means of reference set out in Clause 2 in
relation to the duty placed on a ‘child care organisation.’   However, the definition of this term in
Clause 16 of the Bill would extend to childminders and foster carers.   Under ROCA and the
associated secondary legislation, childminders are already under a duty to prevent any person who is
not fit to be in the proximity of children to live on the premises.   Given the domestic and family setting
in which childminding and fostering takes place and the registration and inspection regime under
ROCA, the Care Commission would question the practicality of placing childminders under a duty to
make a reference in circumstances where the Care Commission would, acting reasonably, make a
reference in terms of the same individual.   Such a duty is very welcome in relation to all other
providers of childcare, but the particular domestic and family life setting of a childminder and foster
care may merit separate consideration.
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Clause 4

We welcome the inclusion of the SSSC and the Care Commission as “persons” with power to make a
reference under Clause 4.   Staff of the Care Commission and the SSSC should be in a position to
obtain evidence in the exercise of relevant functions that an individual has in the course of the
individual’s work harmed a child or placed a child at risk of harm.   We note that neither the SSSC nor
the Care Commission is obliged to make a reference and has discretion as to whether it is appropriate
to do so.   As public authorities, we must exercise discretion reasonably and we would require to
consider whether to make a reference on the basis of the evidence.   A straightforward duty to refer
would be easier to manage and, given the role of the Scottish Ministers in making the final decision,
consistency of decision making would be better served by the exercise of that discretion lying with one
single body at one single stage.   Also the exercise of discretion by the Care Commission or the SSSC
in considering whether or not to make a reference would have a significantly greater impact on
resources.

In addition it will be significantly easier to demonstrate compliance with the Data Protection Act 1998
where there is a statutory duty to pass on such personal information.

We also need to ensure that other Regulatory Bodies are obliged to make a reference under Clause 4
(e.g. General Teaching Council (GTC), Nursing, Midwifery Council (NMC).  This would make the
provision more comprehensive and effective.

To complete the circle of information though, we would suggest that consideration needs to be given
to a mechanism whereby soft “non conviction” information obtained by local authorities in the course
of their social work and education functions might be included. Prior to the Regulation of Care
(Scotland) Act 2001, registration and inspection duties of services for children and vulnerable adults
rested with the local authority and information sharing between various departments was relatively
common. As non departmental public bodies we have no automatic right to access this information.
Experience of the Registration and Inspection function over many years demonstrates the significance
of this information, particularly in relation to applications to provide childminding services.  Clause
4(2)(c)  of the Bill permits further specification of persons who may refer and we would suggest that
local authorities could be brought in utilising such an Order. This would close the information gap
which currently exists.

Clause 13

Clause 13 deals with appeal by an individual against inclusion in the list.   As mentioned already, even
where the initial reference comes from the Care Commission or the SSSC, the decision whether or not
to include an individual in the list is one for Scottish Ministers.   We are content with this and would not
seek any right to make representations in relation to appeal.
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The following are our more detailed comments on the Bill:

Clause 2(2)(b)

We query the use of the word “resigned” here and throughout.  Is the Committee satisfied that this
would cover the case of an individual who has left employment in the sense of no longer attending the
place of work, but who has not formally resigned?  We suggest the addition of the words ‘or the
employer has terminated the individual’s employment in the absence of employee contact’.

Clause 2(2)(d)

We query the terminology “provisionally transferred” and “confirm the transfer” – what do these words
mean in employment terms?  We suggest that the reference should be to the instigation of
investigatory or disciplinary proceedings.

Clause 4(1)(b)

How is it intended that the relevant person or organisation will know whether or not a case has been
referred to the Scottish Ministers under Section 2?

Clause 5(6)(b)

We suggest that the SSSC, the Care Commission and other regulatory bodies that we have proposed
should be included within Clause 4(2), also be included here, so that Scottish Ministers are obliged to
inform the regulatory bodies that a listing has been made.   We would also ask for consideration to be
given to imposing a duty on individuals on the list to inform prospective employers.

Clause 7(5)(a)

We suggest that the relevant period should not begin until the final determination of the disciplinary
procedures of a body proposed to be included in Clause 4(2).

Clause 9(7)(b)

We suggest that the SSSC, the Care Commission and other regulatory bodies proposed to be
included within Clause 4(2), be included here, so that regulatory bodies are informed of the listing by
Scottish Ministers.
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CONCLUSION

In conclusion the SSSC and the Care Commission are grateful to the Committee for the opportunity to
present our views and look forward to further opportunities as the Bill progresses when our additional
regulatory experiences may also be taken into account.

Jacquie C Roberts                                                            
Chief Executive
Care Commission                         

Carole Wilkinson
Chief Executive
Scottish Social Services Council




