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ED/02/24/A

EDUCATION, CULTURE AND SPORT COMMITTEE

AGENDA

24th Meeting, 2002 (Session 1)

Tuesday 24 September 2002

The Committee will meet at 2.00 pm in Committee Room 8, City Chambers,
George Square, Glasgow

1. Item in private: The Committee will consider whether to take item 3 in private.

2. Protection of Children (Scotland) Bill: The Committee will take evidence  on
the general principles of the Bill at Stage 1 from—

Alison McLeod, Disclosure Scotland

NHS Confederation

Tracey White, STUC
Alana Ross, EIS
Mary Senior, UNISON
John Stevenson, UNISON

Rosemary McIlwhan, Scottish Human Rights Centre

3. The Public Appointments and Public Bodies etc. (Scotland) Bill: The
Committee will consider a draft report to the Local Government Committee.

Not before 6.30 pm

4. The Protection of Children (Scotland) Bill: The Committee will take evidence
on the general principles of the Bill at Stage 1 from—

Eddie Romeo, Albert Primary School

Tricia  McConalogue, Project Leader, Braendam Link Project



Dr Joanne Stewart, Chair, Hillhead Primary and Secondary School Boards

Sandra McCormack, Chair, St. Vincents Primary School

Thomas Lyons, Chair, Oakgrove Primary School

Martin Verity
Clerk to the Committee

Tel 0131 348 5204

                        ********************************************************************

The following papers are attached for this meeting—

Clerk's cover note and copy of submissions ED/02/24/1
(Agenda item 2)

Draft report ED/02/24/2(P)
(Agenda item 3)



ED/02/24/1

EDUCATION, CULTURE AND SPORT COMMITTEE

24 September 2002

Protection of Children (Scotland) Bill

Attached are written submissions received to date for the Protection of Children
(Scotland) Bill.

These submissions are for agenda item number 2 for the meeting of 24 September.

Ian Cowan Martin Verity
Assistant Clerk Clerk



SUBMISSION BY DISCLOSURE SCOTLAND

Disclosure Scotland welcomes the introduction of the Protection of Children (Scotland) Bill
and views it as an extension of the service it already provides in strengthening the safeguards
for the protection of children and vulnerable adults.

The main issues for Disclosure Scotland of the introduction of The Protection of Children
(Scotland) Bill are: -

1) Access to the List – How will Disclosure Scotland access the List of Adults unsuitable to
work with Children?   Will we have electronic, on-line access and if so how will this be
provided and how often will the data be updated?

2) Will the existence of a Scottish List facilitate access to those lists held in England and
Wales? i.e. List 99 and the department of Health List.

3) Where on a Disclosure will the information that someone is on the List be recorded?   If it is
a result of a conviction at a court of law it could appear as part of the Disposal.   If it is not as
the result of a conviction at a court of law it may appear as ‘Other Relevant Information’.   Is
this how the Ministers expect the information to be provided?

4) Provisional Inclusion on the List – would Disclosure Scotland reveal someone who is
provisionally included on the List?

5) Removals from the List – What if Disclosure Scotland has already disclosed inclusion on
the List?   If someone were subsequently removed from the list would we be expected to
automatically issue a revised Disclosure?

6) Notification of Application received from someone on the List.   Do the ministers expect
Disclosure Scotland to automatically inform the Police if an application is received from
someone on the List?   If so, would they suggest this is done by letter, facsimile, or telephone
call?   If not, who do we notify and how?

7) Disclosure Scotland will be required to disclose the fact that anyone applying to work with
children is included on the list.    Disclosure Scotland deals with individuals applying to work
with both Children and Vulnerable Adults.   The current Disclosure Application Form simply
asks the ‘Position Applied For’.   It is not always clear from the description given that the
position involves working with children e.g. Carer could relate to either a Carer for Children or
a Carer for Vulnerable Adults.   In order to implement the spirit of the Bill Disclosure Scotland
would have to ask applicants specifically whether the position they are applying for is to work
with children, vulnerable adults or both.   Scottish Ministers prescribe the content of the
disclosure application form and any change or amendment to the form will have to be
sanctioned by them and planned in advance of any future print requests.

Disclosure Scotland would welcome clarification of the above points prior to the
implementation of any legislation.

Alison MacLeod
Deputy Manager
Disclosure Scotland



SUBMISSION FROM THE SCOTTISH NHS CONFEDERATION

The Scottish NHS Confederation represents the majority of the NHS Trusts and Boards and is
the only membership body for all NHS organisations in Scotland.  The Confederation is
dedicated to improving health policy and practice.

The Scottish NHS Confederation has examined the Protection of Children (Scotland) Bill and
consulted with our members as far as possible in the short time available before giving
evidence to the Committee.  We are in support of the Bill’s principal aim of protecting children
through strengthening the vetting and regulatory system for people working in childcare
positions.  However, our initial examination of the Bill raises a number of issues and prompts
a number of questions, from the point of view of NHS organisations as employers and
providers of childcare services.  What follows is only a broad indication of these issues and
we look forward to discussing them in more detail with the Committee.

Firstly, there is a question of principle about whether dismissal or transfer by an employer are
sufficient reasons or adequate processes in themselves to merit placing an individual on a list
for the length of time stipulated in the Bill, where there is no criminal conviction or even
charge involved.  Would this constitute due process for the individual concerned?  What are
the definitions of ‘harm’ and ‘risk’, when they fall short of a criminal offence being committed?
The Bill as it stands gives no guidance as to how significant or to what extent the harm or risk
of harm should be to merit referral, and there must be a question about whether the employer
is the appropriate body to make that judgement.  It would also be necessary to define ‘harm’
and ‘risk’ so that the basis for referrals from NHS employers is consistent across all
organisations.

More specifically, there are concerns about NHS organisations and management staff being
left open to claims arising from the application of the list referral system.  There appears to be
little in the Bill at present that would provide any protection against such action.

In particular, this could be an issue in cases where an allegation has been made for which
there is neither sufficient proof to take disciplinary action nor to dismiss the allegation.  In
cases such as these, it would usually be good practice for an NHS organisation to transfer the
individual into another post, but the terms of the Bill would then require that they be referred
to the list.  This would not only deny natural justice to the individual concerned, but would also
leave NHS organisations open to action.  This in turn will discourage NHS organisations from
transferring individuals into other posts, thereby leaving both patients and the organisation at
potential future risk.

This gives rise to another apparent contradiction in the Bill: the referral to the list of individuals
who have been transferred out of childcare posts.  If it is only deemed necessary to transfer
rather than dismiss an individual, can the harm or risk be said to be significant enough to
merit referral?  If the harm done or risk posed is significant enough to merit referral to the list,
should it not also automatically merit dismissal?

As well as these questions of principle, other more practical considerations arise for NHS
organisations as employers, such as the time and resource implications in the recruitment of
staff and the maintenance of clinical services.  We can see no immediate objections to the
requirement for NHS organisations to check a list before employing new staff, but there must
be guarantee that checks will be made and results reported to recruiters as quickly as
possible.  If the system slows down or backlogs, there is a danger that posts will be left
unfilled, which would either affect service delivery or force NHS organisations to employ
agency or locum staff in the interim, with considerable resource implications.  Any extra
administrative workload for NHS organisations should also be minimal.

A number of other questions are left unanswered by the Bill at present.  Although agencies
supplying staff to the NHS would be the employer of those staff and presumably responsible



for checks and referrals, it is the NHS that has the duty of care towards the patient.  Should
there also be a requirement for NHS organisations to refer agency staff, if a patient in their
care is harmed? Should separate checks be carried out on agency staff?  Should NHS
organisations also be required to refer independent contractors, such as GPs?  Should
professional bodies, such as the BMA, also be required to refer members?

How should employers treat individuals who apply for posts while provisionally listed? Could
they be open to subsequent action if they reject an applicant on the grounds of a provisional
listing? If referrals can predate the Bill, will employers be required to review all cases and will
this need to be extended to past as well as present employees?  What are the implications for
employers if an individual is moved as a result of allegations and/or leaves before disciplinary
action begins? Would a referral be fair?

Some of these issues may be dealt with in regulation, but it is essential that they be given
consideration.

Finally, there is some confusion about which NHS organisations and which posts the Bill
would cover.  In section 16, sub-section 2, it states that the definition of a “child care
organisation” includes those that are concerned with “health care services to children” (para.
(a) (i)).  This would cover the majority of NHS organisations in Scotland.  However, in
schedule 2, which defines a “child care position”, section 2(b) refers to a hospital which is
exclusively or mainly for the reception and treatment of children”.  This refers to only a very
small number of institutions in Scotland, and would not cover, for example, A&E departments
or GP surgeries where health care services are also delivered to children on a regular basis.

Hilary Robertson 
Director
Scottish NHS Confederation

Susan Aitken
Policy Officer
Scottish NHS Confederation



SUBMISSION FROM UNISON SCOTLAND

Executive Summary
UNISON welcomes the opportunity to comment on the Scottish Executive’s proposed
Protection of Children (Scotland) Bill.

� We need to ensure that our children receive the best protection possible, and that
adults working in an environment with children will not harm or place children in
danger.

� Employers gain substantial powers with this legislation.  Guidelines and
safeguards are needed to ensure that this power is not abused, and is used
appropriately and effectively.

� Individuals proposed for inclusion on the list should have the opportunity of a fair
hearing.  UNISON Scotland is concerned that it is only after an individual is
referred to the list (or provisionally referred to the list) that they can challenge their
inclusion.  We also have concerns on a person’s ability to challenge their inclusion
through the Sheriff Court system.

� UNISON Scotland believes that the accessibility of the list should be considered
carefully.  It is important that organisations working with children are aware of its
existence and it is accessible to them.  However, we are aware that in the wrong
hands the list could be used to stigmatise those who are named upon it.

Introduction
UNISON is Scotland’s largest trade union representing over 145,000 members working
in the public sector.  Many of our members work in the employment areas where this
proposed legislation would impact upon.  We have members working in schools as
classroom assistants, support and administrative staff, cleaners, janitors and caterers;
members working in early years establishments as nursery nurses, support workers
within nurseries and crèches; members working in hospitals with children as nurses,
ancillary staff, cleaning and catering staff; and members working in social services
caring for children such as social workers and support staff.   UNISON Scotland also
has members working in the Scottish Criminal Record Office, who will be responsible
for the operation of the proposed list of unsuitable adults.

UNISON welcomes the spirit of the Bill’s proposals, to protect children from unsuitable
individuals.  However, we believe that it is essential that such important legislation is
given careful consideration and debate, and that all implications of the Bill’s proposals
are examined.  UNISON Scotland strongly supports the rights of every child to enjoy a
happy, healthy and safe childhood.  However, we also believe that adults have rights
too.  The rights of children and adults need to be carefully balanced so as a fair system
can be developed which protects children and ensures that adults are not wrongly
categorised as being harmful and dangerous to children.

This paper constitutes UNISON Scotland’s submission to the Scottish Executive’s Bill
on the Protection of Children.

Response
Protecting Children
UNISON Scotland welcomes the proposals for the Bill to prevent unsuitable persons
from working with children.  Clearly we do need to protect children from individuals who
may cause them harm.   The establishment of a list of people who are deemed to be
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unsuitable to work with children is a good step to protect children, and to prevent
individuals who may harm or cause danger to children from having regular contact with
them.

We welcome the Bill’s proposals to incorporate a broad definition of “child care
positions” to include any position whose normal duties include working in an
establishment or organisation which provides education, care, or services for children.

It is important that organisations working with children are aware of the list, and so as
they are able to check employees, and if necessary indicate when they are concerned
that individuals may pose a danger to children.

The Role of Employers
UNISON Scotland recognises that the proposed legislation in its present form places a
great deal of power and responsibility with employers.   The onus is on employers to
refer individuals whom they deem as “unsuitable” to work with children.  This raises a
range of issues:

� Are all employers in a position or qualified to deem an individual as unsuitable to
work with children?

� Will there be guidelines for employers to assist them in the decision as to whether
an individual is unsuitable to work with children?  Guidelines should clearly indicate
what action is considered harmful to children, differentiating between actions to
discipline a child and what is believed to be damaging action towards a child.

� Will there be safeguards to prevent an employer referring an employee / former
employee to the list for reasons other than posing a genuine danger to children?

� Employers will also need guidelines as to the roles of management and other
employees in determining if a colleague or former colleague should be referred to
the list.

� It is not clear in the Bill if it will be an offence to fail to refer someone to the list if it
could reasonably be considered that they are unsuitable to work with children.

The legislation will create an additional administrative burden on employers to check
the list of unsuitable individuals before appointing new employees.

Role of Scottish Ministers
The Bill places a great deal of power with Scottish Ministers in determining from an
employer’s recommendation if an individual should be placed on the list.  UNISON
Scotland believes that more consideration needs to be given to these arrangements.
In Scotland and the UK there is a separation of powers of the judiciary and the
government, with the legal system determining civil and criminal cases.  The proposals
in this Bill deviate from this system, giving substantial powers to Scottish Ministers.

The Rights of Individuals
UNISON Scotland, whilst appreciating the very real need to protect children from
potentially harmful adults, is concerned at the implications this legislation will have
upon the rights of individuals.    We are concerned that there is no right for an
individual to appeal against or challenge their inclusion on the list before their name is
placed on that list. UNISON Scotland believes that this is contrary to the right to a fair
hearing.  The procedures for provisional inclusion on the list, are not an adequate
safeguard for individuals, and do still contradict the basis of British and Scottish justice:
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that an individual is innocent until proven guilty.  UNISON believes that more
consideration is needed of the system of referring individuals to the list to ensure that a
fair hearing can take place.

Right to a Fair Hearing
Article 6 of the European Convention Of Human Rights (ECHR) sets out the right to a
fair and public hearing.  The ECHR was enshrined into UK and Scots law through the
Human Rights Act and the Scotland Act.

UNISON believes the proposals to include an individual on the list of unsuitable
persons, and only give them the opportunity to challenge this through the Sheriff Court
after inclusion on the list, contravenes Article 6 of the ECHR.

In the spirit of justice and fairness, individuals should have the opportunity to challenge
their proposed referral to such a list before they are actually placed on the list.
UNISON Scotland proposes that there should be a hearing prior to a person’s inclusion
on the list.  There needs to be an indication of the level of proof required before an
individual can be placed on the list.  The opportunity to hear evidence for and against
an individual’s inclusion on the list is important, particularly given the serious and long
term consequences inclusion on the list will have for an individual.  Inclusion on the list
will result in job loss, the need to change career, and the likely failure to secure
alternative employment too.  Clearly there is a stigma attached to inclusion on the list,
and given the media-fuelled hysteria concerning dangers to children, could result in
social problems for individuals as well.

Challenging Inclusion on the List
We acknowledge that the Bill allows for an individual to challenge their inclusion on the
list at the Sheriff Court.  This is welcome. However, there appears to be no account
taken of the reality of access to justice in practice.  The act of an application to the
Sheriff Court can be an expensive one.  Individuals are only entitled to Legal Aid for
such a civil action if they are in receipt of state benefits.  This will almost certainly
prevent a considerable number of individuals from challenging their inclusion, thus
denying them a fair hearing.  Given that a person can be included on the list on the
whim of an employer it is essential that there are safeguards and a right for the
“unsuitable person” to respond to allegations made against him or her in a fair and
equitable system.

Accessibility of the Child Protection List
UNISON Scotland has concerns on the accessibility of the Child Protection List.  The
list has to be accessible to organisations working with children, in order that they are
able to check the list to verify their employees.  All organisations and employers who
work with children  should be informed of any changes to legislation which will have a
direct impact on them, and given access to appropriate training or guidelines on the
impact of the legislation.

However, UNISON is also concerned that the list of unsuitable persons could be used
to stigmatise or persecute those individuals who are named upon it.   The Bill does not
set out what details of individuals are to be held on the list.  The details that are to be
included are important given that the list needs to be accurate so as people with the
same names etc. can be distinguished.  Careful consideration should be given to
accessibility of the list, and we believe that further consultation on this needs to take
place.
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Disclosure of Information
UNISON believes that the disclosure of information from the Child Protection List to
unauthorised persons should be a criminal offence.  Information from the list is of a
highly sensitive nature, it should be treated as such, and details from the register
should not be used in a malicious manner by any parties.  We feel that it would be
helpful to have more debate on the issue of disclosure.  We would also like to see
reference within the Bill to the consequences of disclosure of information to
unauthorised persons.

Administering the List
The Bill provides for Disclosure Scotland, as part of the Scottish Criminal Record
Office,  to operate the list of adults unsuitable to work with children.   It is important that
they have adequate resources to operate the proposed system, and have clear
guidelines on how the system is to operate.  As stated in our response above, UNISON
believes that there are areas of the Bill which require greater clarification and detail
before the Bill becomes legislation.

Conclusion
UNISON Scotland is clear that the spirit and intentions of the Bill are well meaning, with
the aim of protecting children from unsuitable adults.  However, we believe that the
impact of the Bill, for individuals and the justice system, is potentially much wider.
There needs to be stronger legal safeguards in the system of placing “unsuitable”
adults on the list.  Individuals need the opportunity for a fair hearing, where a specific
level of proof is required, under a system where there is a clear separation of powers
between Executive and judiciary.

UNISON Scotland
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