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Health Committee 

3rd Meeting, 2007 (Session 2) 

Tuesday 20 February 2007 

 

The Committee will meet at 2.00 pm in Committee Room 1. 

  
1. Subordinate Legislation: The Committee will consider the following negative 

instruments— 
 
 The Adults with Incapacity (Ethics Committee) (Scotland) Amendment 
 Regulations 2007, (SSI 2007/22); 
 
 The Contaminants in Food (Scotland) Regulations 2007, (SSI 
 2007/29); and, 
 
 The Notification of Marketing of Food for Particular Nutritional Uses 
 (Scotland) Regulations 2007, (SSI 2007/37) 
 
 
2. Subordinate Legislation: The Committee will take evidence on the following 

draft instrument— 
 
 the Regulation of Care (Scotland) Act 2001 (Minimum Frequency of 
 Inspections) Order 2007, (SSI 2007/draft) 
 
 Members will take evidence from— 
 

Councillor Theresa Gunn, Chairperson, Adult Services Committee, and 
Kenneth Leinster, Senior Manager Older People's Services, Social 
Works Services Fife Council; 

 
  and then from— 
 

 Lewis Macdonald MSP, Deputy Minister for Health and Community 
Care, and Jacquie Roberts, Chief Executive, the Care Commission. 
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3. Subordinate Legislation: Lewis Macdonald MSP, Deputy Minister for Health 
and Community Care will move the following motion— 

 
S2M-5502 — that the Health Committee recommends that the 
Regulation of Care (Scotland) Act 2001 (Minimum Frequency of 
Inspections) Order 2007, (SSI 2007/draft), be approved. 
 

4. Subordinate Legislation: The Committee will take evidence on the following 
draft instrument— 

 
 the Mental Health (Safety and Security) (Scotland) Amendment 
 Regulations 2007, (SSI 2007/draft), 

 
Members will take evidence from Lewis Macdonald MSP, Deputy Minister for 
Health and Community Care. 
 

5. Subordinate Legislation: Lewis Macdonald MSP, Deputy Minister for Health 
and Community Care will move the following motion— 

 
S2M-5560 — that the Health Committee recommends that the Mental 
Health (Safety and Security) (Scotland) Amendment Regulations 2007, 
(SSI 2007/draft), be approved 
 

6. Legacy Paper: The Committee will consider a Legacy Paper which will provide 
advice to its successor Committee, based on its experience of the second 
Parliamentary Session.  

 
7. Committee Annual Report 2006-7: The Committee will consider its Annual 

Report. 
 
 
 
 
 
  
 
 

Simon Watkins/Karen O’Hanlon 
Joint Clerks to the Committee 

Room T3.40 
Email: healthclerk@scottish.parliament.uk 
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The following papers are attached for this meeting— 

Agenda item 1  
 
Abridged Subordinate Legislation Report 
 
The Adults with Incapacity (Ethics Committee) (Scotland) 
Amendment Regulations 2007, (SSI 2007/22) 
 
The Contaminants in Food (Scotland) Regulations 2007, (SSI  
2007/29) 
 
The Notification of Marketing of Food for Particular Nutritional 
Uses (Scotland) Regulations 2007, (SSI 2007/37) 
 
Agenda item 2 
Cover paper on the Regulation of Care (Scotland) Act 2001 
(Minimum Frequency of Inspections) Order 2007, (SSI 2007/draft) 
 
The Regulation of Care (Scotland) Act 2001 (Minimum Frequency 
of Inspections) Order 2007, (SSI 2007/draft) 
 
Agenda item 4 
The Mental Health (Safety and Security) (Scotland) Amendment 
 Regulations 2007, (SSI 2007/draft) 
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Agenda Item 2         HC/S2/07/03/05 
20 February 2007 
 

Minimum Frequency of Care Commission Inspections 
 
 
Background 
 

1. During its consideration of the Smoking, Health and Social Care 
(Scotland) Bill the Committee agreed an Executive amendment at 
stage 2 which allowed the regularity of Care Commission inspections 
(previously stipulated as at least one per annum) to be varied. 

 
2. The Executive has now submitted the first order under the Act to vary 

the regularity of inspections. It proposes that housing support services 
only require to be inspected every 3 years, and that day care for 
children over 3, and child care or nursing agencies only require to be 
inspected every 2 years. 

 
3. Fife Council was one of the bodies consulted on the order, and has 

opposed it. The Council wrote to the Convener outlining its opposition 
(see attached letter Annex A), and the Chair of the Adult Services 
Committee has been invited to give evidence to the Committee. She 
will be accompanied by an officer. 

 
4. A copy of Fife Council’s response to the Scottish Executive is attached 

at Annex B. 
 
5. The Deputy Minister has been invited to give evidence afterwards. 

Once this process is completed the Committee will move to the formal 
‘debate’ on the order when only MSPs may speak. 

 
6. When the Committee considered the original amendments it organised 

a round table discussion amongst the bodies most affected. The SPICe 
briefing paper produced by for that session is attached at Annex C 
together with the submissions made by those represented at  Annex D 
and the Official Report of the meeting at Annex E. 

 
 
Recommendation 
 

7. The Committee is invited to consider the order. 
 
 

 
 

 
 

Karen O’Hanlon/ Simon Watkins 
Clerk 
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ANNEX A 
 
 

 
LETTER FROM FIFE COUNCIL 

 
 
Ms Roseanna Cunningham MSP 
Chair of Health Committee 
 
 
 
 
Dear Ms Cunningham 
 
REGULATION OF CARE (SCOTLAND) ACT 2001: PROPOSAL TO 
REDUCE THE MINIMUM FREQUENCY OF INSPECTIONS OF CERTAIN 
CARE SERVICES BY THE CARE COMMISSION FROM THE 1st APRIL 2007 
 
On Friday the 26th January 2007 Fife Council Adult Services Committee 
discussed the proposal by the Care Commission to reduce the frequency of 
inspections in the following care services: 
 
 Day Care Services for Children 
 Housing Support Services Provided by Registered Social 
 Landlords 
 Nurse Agencies and Child Care Agencies 
 
There was no support for this proposal from any of the democratically elected 
members on the Fife Council Adult Services Committee.  Members of the 
Committee were concerned that a reduction in the rate of inspections may 
place vulnerable people at risk and that a reduction in the inspection regime in 
these services may lead to further reductions in relation to other services at a 
later date.   
 
I am aware that this correspondence is out with the consultation period 
however as chair of the Adult Services Committee within Fife Council I wish to 
bring these matters to your attention and advise you of our position. 
 
Yours sincerely 
 
 
Councillor Theresa Gunn 
Chairperson 
Adult Services Committee 
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Annex B 

Question 1

Do you agree or not that the minimum frequency of inspection for daycare 
services for children 3 and over be reduced to once every two years; with no 
change to the minimum frequency where the service is delivered to children 
under 3?

If you are suggesting a different frequency to that proposed, can you provide 
any supporting evidence? 

Response to Question 1 
 
Fife Council does not agree that the minimum frequency of inspections for day 
care services for children over 3 should be reduced to once every 2 years.  
The frequency of the inspections should be determined by a motivation to 
maintain and improve the quality of care for children and young people.  The 
proposal to extend the time between the inspections up to two years is too 
long.   These resources may experience changes of ownership or changes of 
management within this time period which can lead to a rapid deterioration in 
care and it is important that any changes in the quality of care are identified 
quickly and remedial action put in place as soon as possible. 

Question 2

Should the minimum frequency of inspection for housing support services 
provided by Registered Social Landlords only be reduced to at least once 
every three years from 1 April 2007; with no change to the minimum 
frequency for other housing support services at this stage?

If you are suggesting a different frequency to that proposed, can you provide 
any supporting evidence? 

Response to Question 2  
 
The minimum frequency of inspection for housing support services provided 
by registered social landlords should not be reduced to at least once every 
three years.  One of the arguments used for this proposal is that housing 
services are currently inspected through other inspection regimes.  However, 
these inspections concentrate on housing and not on the housing support 
element provided by social landlords.  Housing support services are provided 
to very vulnerable people and it is important that they are inspected regularly 
to maintain and improve the quality of care provided. 
 
The proposals that there is no change to the minimum frequency for other 
housing support services could lead to a differentiation in the inspection 
regime relative to who the provider is.  The inspection regime should be 
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equitable and concentrate on the quality of care provided regardless of who 
the provider is. 

Question 3

Should the minimum frequency of inspection for childcare agencies and nurse 
agencies be reduced to at least once every two years from 1 April 2007?

If you are suggesting a different frequency to that proposed, can you provide 
any supporting evidence? 

Response to Question 3 
 
The minimum frequency of inspection for child care agencies and nurse 
agencies should not be reduced to once every two years.  Any inspection 
regime should be driven by the desire to improve the quality of care.  By 
reducing the frequency of inspections and doubling the timescale between the 
inspections it is hard to see how this can be achieved.  The assertion that 
there is a burden on providers does not necessarily mean that the level of 
inspections should be halved.  It may be more appropriate to maintain the 
current level of inspection, but have specific areas of service provision 
inspected in more detail than others during the course of the inspection. 

Question 4

Should the minimum frequency of inspection for other care services be 
reduced in future years?

If so, which services, and at what minimum frequency? 

If you are suggesting a reduction in frequency, can you provide any 
supporting evidence? 

Response to Question 4 
 
Given that the focus of inspections is to maintain and improve the quality of 
care to vulnerable people Fife Council believes that the rate of inspection 
should not be reduced. 
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ANNEX C 
 

SPICE BRIEFING FOR THE HEALTH COMMITTEE 
 

Stage 2 Amendment - Frequency of Inspection of Care Services Under 
the 2001 Act 

 
The Amendment 
 
The amendment seeks to give Ministers the power to amend section 25(5) of 
the Regulation of Care (Scotland) Act 2001. This section sets out the 
frequency with which the Commission carries out its inspections of a service. 
Specifically, it would allow Ministers to lengthen the time within which 
inspections take place (but not shorten it). It should be noted that the 
proposed amendment does not actually seek to change the frequency of 
inspections but instead it would give Ministers the power to do so (if they so 
wish) after consultation with the Care Commission and any other relevant 
persons. Any changes would be subject to an order by affirmative resolution.  
 
Current Inspection Requirements 
 
As the 2001 Act currently stands, services which provide care and 
accommodation 24 hours a day are required to be inspected by the 
Commission at least twice within a twelve month period. At least one of these 
inspections should be unannounced. All other services are subject to at least 
one inspection per year. 
 
Background to the Current Provisions 
 
The provisions within the Act relating to the frequency of inspections 
originated from the stage 2 consideration of the Regulation of Care (Scotland) 
Bill.  The bill (as introduced) contained provisions which specified that the 
Commission should inspect all services once a year. During stage 1 evidence 
to the Committee, concerns were raised that this would deviate from standard 
practice (where residential services were generally inspected twice a year) 
and minimise the number of inspections which took place, in effect reducing 
the level of regulation. 
 
In response to these concerns amendments were lodged at stage 2 by Shona 
Robison MSP and, then health committee member, John McAllion, which 
sought to increase the frequency of inspections for residential services. The 
amendments were supported by the National Association of Registration and 
Inspection Officers (NAIRO), COSLA and the Association of Directors of 
Social Work. The principle of the amendments was accepted by then Deputy 
Health Minister, Malcolm Chisholm: 

 
“I welcome amendments 180 and 143. I recognise that, for users of 
residential services, one inspection a year might not be enough while, 
for other groups, it might be sufficient” (OR, Health Committee, Col 
1689, 4 April 2001) 
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The amendments were withdrawn under the agreement that the Minister 
would bring forward a suitably worded amendment at Stage 3, which he did. 
 
Ability of the Care Commission to Comply with the Duty to Inspect 
 
The most recently obtained figures (April 2005) show that the Commission 
employs 323 Care Commission Officers who will be expected to carry out an 
estimated 16,407 inspections in 2005/2006.  
 
Each year, pre-inspection documentation (which includes a pre-inspection 
return and a self-evaluation form) is completed by each service provider. This 
documentation is used by the Care Commission Officer to undertake a risk 
assessment of the service which will help to determine the format and content 
of the inspection for that particular service. The Care Commission Board has 
determined that all care services have to be inspected against all relevant 
National Care Standards within a five year period starting 1 April 2002 and 
therefore each year a set of core standards are selected for each care service 
type. Additional standards can be selected if there are other areas of concern 
identified. 
 
In its first annual report, the Care Commission stated that: 
 

“We have met our legal duty with regard to inspections – contacted 
100% of services” (Page 4) 

 
Later in the report, the Commission details two different types of inspection 
that it used for that period: 
 
• Concise – the Care Commission officer looks to establish if the service 

provider is aware of obligations arising from the new legislation and 
national care standards and whether the carers and users know how to 
contact them 

• Standard – Includes the areas covered in a concise inspection report as 
well as standards expected for that service. It also asks for the views of 
service users on the service’s ability to meet the standards 

 
When outlining compliance with the duty to inspect, the report details that 
77% of inspections fell into one of the above two categories (38% concise, 
39% standard), with the remaining 23% categorised as being subject to a 
“Regulatory Monitoring Visit”. These visits were used for services that 
registered late in the day and consisted of introducing the service to the 
Commission and its processes. This type of visit was only used in the first 
year of operations. 
 
The second annual report of the Commission provides more detail as to the 
proportion of inspections carried out. It highlights that 99% of services were 
inspected at least once. Unlike the first year, where there were different levels 
of inspection, all services now receive a full inspection. The following table 
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provides more detail of the number of inspections received by services 
requiring two inspections: 
 

SERVICES REQUIRING TWO INSPECTIONS - NUMBER OF INSPECTIONS OF EACH 
SERVICE DURING 2003-04 

Number of Inspections  
Type of Service 0 1 2 3+ 

Care Homes 
(n=1612) 

7 
(0.4%) 

63 
(4%) 

1464 
(91%) 

79 
(5%) 

School Care 
Accommodation 

(n=33) 

- 2 
(6%) 

30 
(91%) 

1 
(3%) 

Secure 
Accommodation 

(n=5) 

- 2 
(40%) 

3 
(60%) 

- 

Source: Scottish Commission for the Regulation of Care, Annual Report and Accounts 2003-
2004, p18 
 
Of services requiring one inspection per year, 73 did not receive any. This 
accounts for approximately 0.75% of such services. 
 
Reasons given for not carrying out the necessary number of inspections 
include that: 
• There had already been considerable interaction with the service 

throughout the year in the process of investigating complaints 
• The service was planning to deregister or vary its registration 
• The service had only been registered for a small part of the year 
• Registered childminders had changed address without informing the 

Commission 
• Industrial action by nursery nurses delayed the inspection programme 
 
The proposed amendment and the associated letter to the Committee from 
the Minister for Health are annexed. 
 

 
Kathleen Robson 

Senior Research Specialist 
Scottish Parliament Information Centre 
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ANNEX D 
 
 

 
SUBMISSIONS FROM THE MEETING ON THE 17TH MARCH 2005 

 
SUBMISSION FROM CARE COMMISSION 

 
Care Commission evidence regarding the proposed amendment to Section 25 of the 
Regulation of Care (Scotland) Act 2001 to vary (below but not above the current 
statutory levels) the minimum frequency of inspection of care services by the Care 
Commission. 
 
The Care Commission supports the proposed amendment, to Section 25 of the 
Regulation of Care (Scotland) Act 2001, to vary (below but not above the current 
statutory levels) the minimum frequency of inspection of care services by the Care 
Commission. 
 
The main reasons for this are: 
 

• Inspection is only one element of regulation, the others being registration, 
complaints investigation and enforcement. 

• There is a need to ensure that regulatory activity is delivered in an effective 
and efficient manner. 

• Two of the main principles of good regulation are that regulation, including 
inspection, should be: 

o Proportionate – Regulators should only intervene when necessary and 
remedies should be appropriate to the risk posed; 

o Targeted - Regulation should be focused on the problem and minimise 
side effects; 

• That the current two levels of frequency (twice in twelve months for services 
providing 24 hour accommodation and once for all other care services) take 
very little account of the differences there are in respect of the fourteen 
different care service types defined in the Act.  

• While not suggesting that the frequency of inspections for all 
inspectorates/regulators should be the same, greater flexibility in frequency of 
inspection allows the Care Commission to work more effectively with other 
regulators in minimising the burden of inspection. 

• That a more proportionate and targeted approach would be achieved by 
developing a risk assessment approach to the determination of inspection 
frequency for different types of care services. 

• Resources released from unnecessary inspections could be redirected 
towards: 

o better involvement of people who use care services and their carers in 
the inspection process; 

o increased inspection activity, and the development of advice for  those 
service providers assessed as having significant room for improving 
the quality of care they provide and therefore requiring a higher level 
of scrutiny; 

o increased activity in respect of complaint investigations; 
 
In summary, the purpose of inspection, as part of a wider regulatory process, is : 
 

• To monitor and improve quality in care services and build confidence in them 
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• To confirm good practice and provide public information about the quality of 

care services locally and nationally 
 

• To protect service users by identifying areas for development of practice and 
requiring action to be taken 

 
Clearly, members of the public expect the regulator to provide safeguards. However, 
there are never any guarantees that risks can be eliminated and inspection activity in 
itself does not provide safeguards, but intelligent and informed targeting of scrutiny 
does. 
 
The Care Commission would wish to use this flexibility to work with stakeholders 
about how to get the most effective system of scrutiny - i.e. what would most 
encourage improvement and be most likely to drive out poor practice.   
 
 
 
David Wiseman 
Director of Strategic Development 
Care Commission 
 

 
 

SUBMISSION FROM AGE CONCERN SCOTLAND 
 
We welcome the establishment of the Care Commission in Scotland. Its role and 
function as a national, independent regulatory body is a significant improvement on 
the previous systems which now allows for important comparisons of similar services 
across Scotland and for the establishment of uniform standards of care.   
 
However, as care standards are not themselves enforceable through regulation but 
serve as guidance only, the protection they provide individuals cannot fully ensure 
their rights are always upheld. For example, as care home residents do not have 
security of right of  tenure we are aware that this leads to a clear disincentive to 
complain or raise grievance for fear of recrimination. There is another tier to this 
issue: often it is a resident’s relative who is prepared to state concerns about care 
standards, but still there is an underlying fear of a detriment to the named resident. 
This detriment is more acute among those residents without relatives or access to 
advocacy services.   Furthermore, it is incumbent upon the Care Commission to 
mainstream equalities into all its policies and processes thereby ensuring fair and 
equitable treatment. 
 
Age Concern Scotland is therefore concerned at the proposal to introduce an 
amendment which will allow the Executive to reduce the frequency of inspections of 
care services by the Care Commission to fewer than two per year. Currently, 
residents can expect a minimum of two inspections - one announced and one 
unannounced. We maintain that this is the absolute minimum requirement to ensure 
good and effective monitoring of care standards.  
 
Indeed, we would wish the inspection process to be more wide reaching and integral 
through the inclusion and involvement of residents, and/or their representatives, such 
as independent advocates.   This would encourage an open and transparent 
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process, building trust and confidence amongst residents, particularly in respect of 
the two key issues we have identified which relate to the regulation of care:-  
 

• Lack of security of tenure in care homes 
• Fear of raising complaint or grievance  

 
It is only when there is trust alongside regulation can the concerns outlined above be 
addressed. We would therefore urge the Health Committee to reject this amendment, 
which can only serve to undermine a mechanism that should be strengthened in 
order to improve the quality of service delivery and promote the principles of dignity, 
privacy, choice, safety, realising potential, equality and diversity which underpin the 
national care standards. 
 
We further welcome the opportunity to give oral evidence to the Health Committee on 
17 May 2005. 
 
 
Andrew Sim, Health and Community Care Policy Officer 
Helena Scott, Equalities Policy Officer 
Age Concern Scotland 

 
SUBMISSION FROM COMMUNITY CARE PROVIDERS SCOTLAND 

 
CCPS represents 57 of Scotland’s most substantial voluntary sector providers of care 
services.  Our members support approximately 50,000 older people, adults, children 
and their families with a range of services including care at home, housing support 
and care homes. 

CCPS members have mixed views about the proposed amendment.  On the one 
hand, pre-inspection returns and post-inspection action plans entail a great deal of 
paperwork for service providers and a reduction in the frequency of inspections will 
clearly mean a corresponding reduction in the ‘burden’ of regulation.   

On the other hand, inspections provide a degree of protection and reassurance for 
service users, parents and families, by checking the extent to which services are 
meeting the national care standards and complying with the associated regulations, 
and taking enforcement action where necessary.  A reduction in the frequency of 
inspections may therefore reduce the capacity of the Care Commission to fulfil these 
important regulatory functions. 

CCPS’s understanding of the proposed amendment is that it is intended is to enable 
the Care Commission to move towards a more proportionate, targeted and risk-
based form of regulation.  We understand that the amendment relates to a reduction 
in the minimum frequency of inspections, meaning that good quality services may 
only be inspected (say) once every eighteen months, whilst poorer quality services 
will receive inspections more frequently than at present.   If this understanding is 
correct, then CCPS would on balance be broadly in favour of the proposed 
amendment.  However, we believe that in order to mitigate the possible unintended 
consequences of the amendment, a number of additional provisions should be put in 
place.  These are as follows: 
 

• A system of validated self-audit and quality assurance.  When CCPS 
gave evidence to the Health Committee during the passage of the Regulation 
of Care (Scotland) Act 2001, we expressed the hope that the new regulatory 
system would work in harmony with service providers’ own quality assurance 
systems, to the effect that providers would systematically measure their own 
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performance and the inspection process would validate, monitor and review 
their methods for doing so.  We would hope that the amendment might allow 
us to move more closely towards this kind of regulation, at least for the higher 
quality providers.  This might help to deal with some of the anxieties relating 
to the reduction in frequency of inspections, since Care Commission-validated 
quality monitoring would in effect be taking place continuously, not just every 
six or twelve or eighteen months.   This may also address a related issue, 
which is that the Care Commission does not inspect against all the national 
care standards at each visit: it takes several years of inspections to cover all 
the standards for a service. 

 
 We would also hope that local authorities, many of whom have begun to 

introduce monitoring systems in relation to purchased services that largely 
duplicate the Care Commission’s own regulatory processes, might take a 
similar approach based on providers’ quality assurance systems.  Our fear, 
however, is that if the Care Commission reduces its regulatory activity in 
relation to specific services in the voluntary sector, then the relevant local 
authority will simply step up its own activity to compensate.  This would be in 
direct opposition to the policy objectives of the Regulation of Care (Scotland) 
Act 2001, and we would encourage the Health Committee to explore this area 
with local government representatives and the Scottish Executive. 

• Abandonment of Scottish Executive policy in relation to Care 
Commission fees.  Committee members will know that Scottish Executive 
policy in relation to the Care Commission’s operating costs is that it will be 
self-financing through charging fees to providers for its regulatory services, on 
a ‘full cost recovery’ basis.   CCPS has consistently opposed this policy and 
continues to press for the Care Commission to be centrally funded.  If this 
cannot be achieved, then CCPS maintains that the level of fee paid should be 
directly linked to the regulatory service provided, on a value-for-money basis.1  
  

 It is already the case that the Care Commission spends more time with some 
providers than with others, whilst all services continue to pay a uniform fee 
regardless of how much scrutiny they undergo – in other words, providers of 
good quality services are already subsidising regulatory activity in relation to 
providers of poorer quality services, in direct opposition to the Executive’s 
‘value for money’ argument. The proposed amendment is likely to exacerbate 
this situation, with providers paying a significant annual fee whilst potentially 
receiving no service of any kind from the Care Commission during the period 
for which that fee is paid. In our view then, the amendment considerably 
strengthens the case either for proportionality in relation to fees as well as to 
inspection activity, or alternatively (and preferably) for abandonment of the 
full-cost-recovery policy and the establishment of central funding for the Care 
Commission.  We would encourage the Health Committee to pursue this with 
the Executive; it would certainly be a matter of some considerable concern if 
the amendment is being introduced purely because the Care Commission 
cannot maintain current inspection levels within its existing budget. 

• Agreement with providers on how to determine the frequency of 
inspections.  As noted above, we support the intention to move towards 
greater proportionality in regulatory activity, but we are bound to ask how the 

                                                 
1 Note that the Executive’s regulatory impact assessments state that “If central government met the full cost of the 
Care Commission, there would be little incentive for the Commission to keep costs down or ensure that its 
procedures were seen as value for money by providers.” (our italics) 
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Care Commission will differentiate between those services requiring more 
attention and those requiring less.  The implication is that services may have 
to be ‘rated’ in some way, and whilst we are aware that the Care Commission 
has been looking at ways in which this might be taken forward, we have some 
concerns firstly about its capacity to implement such a system, and secondly 
which elements of service quality would be included in any eventual 
judgement about what ‘rating’ to award. 

 Moreover, this problem exposes once again the problems inherent in a full-
cost-recovery uniform fee system.  For if the Care Commission is in effect 
intending to work more intensively with some services to improve their quality, 
whilst leaving others alone for lengthy periods – as opposed to engaging in 
enforcement activity with all services equally – then it becomes even more 
unacceptable for the already good to be subsidising the improvement of the 
poor. 

CCPS has been invited to give oral evidence to the Health Committee on 17 May; we 
look forward to meeting committee members then to discuss these and other issues 
arising from the proposed amendment. 

 

CCPS 
May 2005 
 

 
SUBMISSION FROM COSLA 

 
1. COSLA has consulted its member Councils for their views on the Minister for 
Health and Community Care’s proposal to introduce an amendment which would 
allow the Scottish Executive to reduce the frequency of inspections of care services 
by the Care Commission.  This written submission outlines the main issues raised by 
Councils within the eight working days made available by the Committee for this 
consultation.  Further issues or detail which may be raised by Councils will be 
conveyed to the Committee when COSLA gives oral evidence on 17 May. 
 
2. Local authorities provide and procure a range of care services.  As providers 
of care services they are acutely conscious of the bureaucratic and financial 
burdens, and disruption to services, which the Care Commission’s current inspection 
regime can entail.  As procurers of care services they are equally conscious of the 
need for inspections to safeguard vulnerable recipients of care services.  As both 
providers and procurers, local authorities are committed to the constant 
improvement of care services. 
 
Councils’ Majority View 
 
3. It is clear from this initial consultation that Councils are broadly in favour of 
the Minister’s proposal.  Councils believe that the Care Commission should target its 
resources where they are most needed and will be most effective.  The proposal 
would free inspection teams to focus more on those services that currently do not 
meet the required standards and also on those services where concerns have been 
made through the customer complaints system.  It would also enable the Care 
Commission to monitor more effectively the outcomes of inspections where 
requirements have been identified, and to monitor improvement following serious 
user complaints.  Where risk is identified, inspection and monitoring levels would be 
made proportionate to the risk.   
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4. It is important to make clear that, while these are Councils’ expectations of 
the likely beneficial effects of a reduction in frequency of inspections, it is essential 
that those expectations should actually be realised.  COSLA therefore welcomes the 
Minister’s commitment to further consultation on this issue before exercising any 
powers which may be granted by legislation. 
 
Caveats 
 
5. While Councils broadly favour a reduction in the minimum frequency of Care 
Commission inspections, and broadly welcome the proposal that the Minster’s power 
would be capable of being exercised in different ways in respect of different 
categories of care, they have done so with a number of caveats. 
 

• The proposal may not be appropriate for Residential Child Care Units, where 
it is at the point of inspection that children as service users have a real 
opportunity to speak to an independent regulator on the level and quality of 
service they receive. 

 
• The proposal may not be appropriate for services where there is a particularly 

high turnover of staff and management, where standards are less embedded 
in organisational culture and more likely to slip. 

 
• There is a need for a robust, transparent and workable risk assessment tool 

to be developed and agreed by the Care Commission with service procurers 
and service providers, so that decisions on the frequency of inspections can 
be evidence based. 

 
• A reduction in inspection frequencies should not be at the expense of 

unannounced visits, since the prospect of these helps maintain compliance 
with standards by some service providers. 
 

6. A number of Councils have identified a need to actively consider, and where 
appropriate to promote, a proportionate model of inspection similar to that in use by 
HMIE.  Under proportionate inspection the nature of follow-up is determined by the 
assessments in the original inspection report, including the timing of the next 
inspection.  The proportionate inspection regime appears to work well and COSLA 
believes that its promotion should be addressed within the Minister’s further 
consultation on reduced frequency of inspections. 

 
Fees 
 
7. Councils are concerned that the Care Commission is able to charge for both 
registration and inspections on a full cost recovery basis on the one hand, while 
potentially being able to reduce the frequency off inspections on the other hand.  
COSLA would therefore encourage the Committee to consider the link between 
inspections and fees. 
 
8. COSLA has previously expressed strong concern to the Scottish Executive 
that its move to full cost recovery for Care Commission fees brings additional 
financial burdens to local government. With no additional central financial support to 
meet these costs, the routes for funding will either be to take money directly out of 
the services the Care Commission will be regulating, or from other front line services, 
or to add the costs onto an already pressured Council Tax. 
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9. Perhaps the best example of the impact of full cost recovery is in care home 
registration costs. COSLA, Care Providers and the Scottish Executive worked hard to 
develop a clearer understanding of cost drivers in the sector.  An independent report, 
accepted by all parties, accepted that there was a funding gap.  Additional resources 
were secured to help close this gap and at the same time it was acknowledged by all 
parties that the gap continued to move as additional or new costs hit the sector.  
 
10. In announcing a proposal to increase the registration costs for care homes by 
over 30%, one part of the Scottish Executive has undermined the work of another.  
The potential consequence of the proposals is immediately clear.  Care providers 
have no access to additional funding to meet these costs and local authorities 
similarly have no access to extra funds to meet these costs.  This will result in the 
threat of top up fees for vulnerable residents or reduced services. 
 
11. COSLA therefore believes that the Care Commission’s costs should be met 
centrally.  Scottish Ministers should reconsider the policy on charging and remove 
these ever increasing costs from local government and its partners, rather than 
forcing Councils to fund such costs from resources that would otherwise be spent on 
frontline services. 
 
12. The Scottish Executive has suggested that full cost recovery is necessary to 
deliver an accountable, transparent and ‘value for money’ regulatory system.  Its 
consultations have further suggested that the level of fees are based on the amount 
of regulatory activity undertaken for each service provided.  If this is the case then 
those services which are assessed to be operating effectively and are therefore ‘low 
risk’ should not have to shoulder the financial burden of  badly performing services.  
Otherwise, we would question the ‘value for money’ which would be received by 
responsible service providers. 
 
Councils’ Minority View 
 
13. While only a minority of Councils oppose any reduction in the frequency of 
inspections by the Care Commission, they are very clear that this is because the 
Scottish Parliament has set a statutory basic minimum frequency of inspections to 
protect all vulnerable people using these services.  If the Care Commission is unable 
to deliver that minimum of protection then the solution should be to address the 
resourcing and/or performance of the Care Commission, rather than simply trying to 
reduce its task.  Some Councils opposed to a reduction in the frequency of 
inspections feel that, as responsible procurers of services on behalf of vulnerable 
people, they themselves might have to ensure that the current minimum frequency 
of inspections is maintained, if the Care Commission is allowed to avoid doing so. 
 
 
14. Finally, COSLA again welcomes the Minister’s commitment to further 
consultation on this issue before exercising any powers which may be granted by 
legislation. 
 
COSLA 
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SUBMISSION FROM SCOTTISH PARTNERSHIP FOR PALLIATIVE CARE 
 
 
The Scottish Hospices Forum operates under the auspices of the Scottish 
Partnership for Palliative Care and represents all of the voluntary hospices in 
Scotland, which are registered by the Care Commission.  
 
As they all provide a 24-hour service the hospices are currently subject to one 
announced and one unannounced inspection per year.  
 
In 2004 the hospices all had to register their community based clinical nurse 
specialist services delivered from the hospice separately from the hospice as a Care 
at Home Service, complying with a separate set of standards to those which apply to 
the hospices. The Care Commission have agreed that the hospice and Care at Home 
inspections will be carried out jointly, therefore not increasing the number of 
inspections to the hospices.  
 
Nevertheless, while this legislation is under review, we would urge the Scottish 
Parliament to reconsider the requirement to register this service separately. Care at 
Home is provided by the hospices as in integrated part of the hospice provision and 
the hospice standards were written with due consideration to the home care service. 
The Care at Home standards are not applicable to the hospice care at home service, 
although the Scottish Hospice Forum acknowledges the efforts to which the Care 
Commission has gone to match the standards to our home care services. The 
Scottish Hospices Forum would strongly urge the Scottish Parliament to dispense 
with separate registration of hospice home care services.  
 
The Scottish hospices welcome the introduction of regulation and inspection as a 
means of assuring quality of care and service delivery. The Scottish Hospices Forum 
welcomes the positive approach of the Care Commission to work in partnership with 
the Forum to ensure that the inspection process is as relevant to hospices as 
possible and recognises that the introduction of the hospice standards has resulted in 
improved patient care.   
 
The voluntary hospices are all small organisations, the largest having only 36 beds 
and approximately 150 staff. The majority of the staff are employed to deliver direct 
patient care, with minimal management, administrative and support staff.  
 
The time required to prepare for and undergo an inspection is considerable and has 
a significant impact on the hospices’ ability to continue to provide care for patients 
during this time.  
 
For an announced inspection a Pre-Inspection Return (PIR) has to be returned to the 
Care Commission in advance of the inspection. This requires the equivalent of one 
whole time senior clinical person for an entire week to be removed from the ward to 
complete the documentation. On the day of the inspection staff leave is cancelled 
where possible and additional staff have to be brought in to cope with normal 
activities, such as planned patient admissions, ward rounds and case conferences. 
Support activities such as staff training are suspended as it is impossible to give the 
time to the inspection team and do these things.  
 
Unannounced inspections can take place at any time of day or night. During the day 
hospices are busy places with an average of 2 deaths, 2 discharges and 4 
admissions every day (at least in the larger hospices). This means that there are 
always patients coming and going for admission, discharge, hospital appointments 
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for investigations etc.  Families are in and out of the building all day, often in distress. 
This all requires staff time to deal with this activity. Resources dictate that staffing 
levels are appropriate to the level of expected activity which means that there are no 
spare staff available to cope with the inspection team. Often the manager will be out 
of the building at the time of an unannounced inspection, meaning that front line staff 
are taken away from caring for patients to support the inspection team.  
 
For these reasons the Scottish Hospice Forum would warmly welcome the removal 
of the requirement for 2 Care Commission inspections per year. We would like to see 
a system where each service completes an annual PIR with the Care Commission 
visiting services at their discretion, prioritising based on need, recognising the right of 
the Care Commission to visit at any time in the event of a complaint or any other 
reason that gives rise to cause for concern.  
 
 

 
SUBMISSION FROM CAPABILITY SCOTLAND 

 
Capability Scotland is the country’s leading disability organisation working for a just 
Scotland.  We work with children, adults and families living with disability to support 
them in their everyday lives. Capability Scotland also works with disabled people for 
a fair and just Scotland by influencing policy, legislation, practice and attitudes 
 
As one of the largest providers of care services to disabled children, young people 
and adults, Capability Scotland is also one of the largest employers in the voluntary 
sector.  We reach over 6000 people with a wide range of disabilities every year, 
working particularly with people with complex and/or multiple support needs.  We 
employ 1200 people and work in partnership with 29 out of Scotland’s 32 local 
authorities to deliver a broad range of quality services. 
 
Capability Scotland is a member of Community Care Providers Scotland (CCPS) and 
recently held its convenorship. We would refer to CCPS’s written evidence and would 
concur with the points made therein. 
  
General: 
 
In particular, we share CCPS’s ambivalence about the proposed amendment to the 
Smoking, Health and Social Care (Scotland) bill on the frequency of Care 
Commission inspections.  As a service provider, we are not aware of any request 
from the sector for this change.  We would welcome clarification from the Scottish 
Executive about the rationale behind this change and indeed, much greater detail 
from the Executive as to what the change will mean in practice for service providers 
like Capability Scotland.  Consequently, our position is that we are not convinced this 
change is necessary or indeed, timely.  Inspection is necessary and rightly so.  All 
care providers must demonstrate to their clients and contractors that they can 
provide a quality, secure service that enhances people’s lives.  That can only be 
achieved through a system of registration and inspection that is independent, is seen 
to be independent and provides the appropriate checks and balances.  If the current 
system is to be amended, then Capability Scotland would obviously accept such 
change and the impact on our own services.  However, we would be keen to ensure 
that the following issues are adequately addressed: 
 
 
 

 16



Clear Definitions required: 
 
The intention would appear to have less frequent inspections of “good” services.  
There has to be a clear definition of what “good” means in this context.  Capability 
Scotland considers that the amendment should contain a detailed definition. 
 
Application to services not organisations: 
 
Organisations like Capability Scotland can be registered and inspected in terms of 
providing management services.  But it is our individual services that require 
registration and inspection.  If there are to be different status for different services, it 
has to be applied to all the services within an organisation and not just the 
organisation itself.  To allow a whole organisation providing several services to be 
inspected less frequently would create potential loopholes for poor practice to slip 
through.  The new system should not enable such slippage.  Capability Scotland 
would welcome clarification of the extent of the change and how it will be applied. 
 
 
Risk of Duplication and Increased Local Inspection: 
 
Even though responsibility for registration and inspection shifted from local 
authorities to the Care Commission, many local authorities do maintain some level of 
inspection to ensure contract compliance.  We accept the need for such practice at a 
local level, but the contractor is not always clear of the extent of its role in this regard.  
Capability Scotland would be concerned that a more flexible national system of 
inspection simply creates a gap that local authorities feel bound to fill without having 
any clear guidance on how to fill it.  The result for care providers could be duplication 
of the registration and inspection process, creating the usual associated burdens on 
staff resources.  Capability Scotland would welcome assurances that the Scottish 
Executive will monitor the situation to assess the impact of change on care providers. 
 
Accountability and public confidence: 
 
The inspection process still needs to be accountable and ensure that the public and 
most importantly, users of services have confidence about the quality of services.  All 
providers should still be subject to the same regime and there should be a 
consistency of approach in terms of conducting actual inspections applying to 
services no matter their “rating”.  We would welcome monitoring of the application of 
the changed process by the Scottish Executive or indeed, Audit Scotland. 
 
Movement by Services within the New Inspection System: 
 
Any new provisions that create different “ratings” for different services must also 
provide for movement up and down those ratings.  Services must be able to move 
from being poorer quality to good quality and be able to move to a different rate of 
inspection accordingly. Similarly, there must be a clearly defined, robust process in 
place for catching services moving down the ratings to ensure that measures are 
taken including increasing the frequency of inspections to address any decline.  We 
would welcome the inclusion of such provisions in the amendment. 
 
Capability Scotland has accepted the invitation to give oral evidence to the 
committee on Tuesday 17 May.  We are happy to expand on any of the points above 
then, and to discuss other issues relating to this proposed amendment. 
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Annex E 
OR 17th May 2005 

 
Smoking, Health and Social Care 
(Scotland) Bill

14:01 

The Convener: Item 2 is oral evidence on 
the Smoking, Health and Social Care 
(Scotland) Bill. Ministers have lodged a 
stage 2 amendment to allow a variation of 
the frequency at which the Scottish 
Commission for the Regulation of Care is 
required to carry out inspections. A 
Scottish Parliament information centre 
briefing setting out the current inspection 
requirements has been circulated to 
members. The provision was not included 
in the bill when we considered it at stage 
1, so the committee has decided to take 
some evidence today, given the nature of 
the amendment. 

We are taking evidence in round-table 
format, which we have done successfully 
before, and we have representatives from 
a number of organisations with an interest 
in the proposal. All the witnesses are 
detailed on the agenda, and I welcome 
every single one of you to the meeting. 
You may not have participated in a round-
table discussion before, but I assure you 
that it is relatively painless. Written 
submissions from the organisations that 
are giving evidence today, and a range of 
others, have been circulated, and I draw 
everyone's attention to the round-table 
introductory paper, which sets out the 
procedure for the session. There is also a 
seating plan, so that you can tell at a 
glance who the folk you are looking at are. 

I thank all the witnesses for coming at 
such short notice, which was not 
something over which we had any control 
but was dictated by the arrival of the 
Executive amendment and the way in 
which the stage 2 process moves. We 
were unable to give longer notice, so 
thank you. 

I shall ask the witnesses in turn to indicate 
whether they represent care providers or 
consumers—although I know that some 
represent both at the same time—and to 
give their view of the proposal. I 
specifically do not want speeches. 
However short you think your speech is, 

that is not what I am looking for. I am not 
looking for anything more than a couple of 
sentences—a paragraph at most—to say 
which side of the divide you are on and 
what your general view is of the 
amendment that has been lodged. I shall 
work through the witnesses on the basis of 
the order in which they appear on the 
agenda. A couple of organisations have 
two representatives at the table; I shall ask 
those organisations to nominate just one 
person to respond at this stage. 

Once that is over, I shall invite questions 
from committee members and/or 
comments from other witnesses. This is 
meant to be a slightly more free-flowing 
event than the straightforward question-
answer format, so witnesses are invited to 
take up an issue with one of the other 
witnesses directly, rather than sitting back 
and waiting for committee members to ask 
questions. 

We will invite the Scottish Executive and 
the Scottish Commission for the 
Regulation of Care to respond to the 
issues that participants identify, although 
that will happen more towards the end of 
the process. 

I ask either Helena Scott or Andy Sim from 
Age Concern Scotland to start off by 
commenting very briefly on the 
organisation's reaction to the amendment. 

Andy Sim (Age Concern Scotland): Age 
Concern Scotland, which represents 
consumers, is against the amendment, 
because it could erode some of the 
protection that is currently available to 
care home residents. Our response 
focuses particularly on care homes. 

Alan Dickson (Capability Scotland): I 
represent a care provider. Although we 
appreciate the need to husband scarce 
resources, we are concerned that the 
proposal might represent a step 
backwards just when confidence is 
growing in the current system. 

Annie Gunner (Community Care 
Providers Scotland): Community Care 
Providers Scotland represents almost 60 
independent service providers in the 
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voluntary sector. It is fair to say that the 
membership has mixed views on this 
matter. On the whole, the prevailing view 
is one of "Yes, but". We would like the 
measure to be implemented, but we also 
want a series of additional measures to be 
introduced to mitigate unanticipated 
consequences. 

The Convener: I ask one of the two 
representatives from the Convention of 
Scottish Local Authorities to give us a brief 
comment. 

Councillor Eric Jackson (Convention of 
Scottish Local Authorities): I am 
pleased to represent local government in 
this afternoon's discussion. Local 
government is both a provider and a 
procurer and, as our written evidence 
makes clear, we are broadly in favour of 
the minister's proposals because they will 
help to target resources at where they are 
needed. However, our submission 
contains a couple of caveats. 

The Convener: We move next to Lesley 
Aitkenhead from the East Lothian 
community care forum. 

Lesley Aitkenhead (Scottish 
Community Care Forum): Although I am 
from East Lothian, I am representing the 
Scottish Community Care Forum this 
afternoon. We are against the proposals. 
We feel that both visits should be retained, 
because they are essential and serve 
different purposes. 

Susan Munroe (Scottish Partnership for 
Palliative Care): I represent Scottish 
hospices in the voluntary sector. We 
unanimously support the proposals, 
because the care commission's limited 
resources should be targeted at where 
they are really needed: improving the 
quality of care. 

Will Mallinson (Edinburgh Advocacy 
and Representation Service): We have 
consulted advocacy services in Glasgow, 
greater Glasgow and Fife on this matter 
and feel that we are against anything that 
would reduce the meaningfulness of 
inspections. However, we would go with 
the proposals if there were caveats. 

George Hunter (Association of 
Directors of Social Work): Like Annie 

Gunner, we broadly welcome the 
proposal, but take a "Yes, but" view of it. 
Although we accept the amendment, we 
seek certain conditions with regard to 
where and how risk assessment 
processes would be carried out. 

The Convener: We are also joined by two 
representatives from the care commission. 

Jacquie Roberts (Scottish Commission 
for the Regulation of Care): The care 
commission is in favour of the 
amendment, because it wishes to improve 
safeguards for people who use care 
services. We believe that having greater 
flexibility to target resources at services 
that are not providing a certain level of 
care will enhance the commission's ability 
to provide scrutiny. 

The Convener: Now that everyone knows 
where everyone stands, we will move to 
the discussion of the amendment. It 
appears that the consumers are unhappy 
with the proposal; that the providers are 
happy with it; and that a few folk are 
ambivalent or take a "Yes, but" view. 

Kate Maclean (Dundee West) (Lab): I will 
ask the Scottish Executive witnesses 
some general questions that refer to 
something that the convener said in her 
opening remarks. Why are the measures 
being introduced in an amendment at 
stage 2 instead of having been included in 
the bill as introduced? The amendment is 
substantial and would require more 
consultation and discussion than many 
measures that are in the bill already. 
Exactly what is being proposed? What will 
the new framework be? Because we have 
not had much time to consider the 
amendment, I am bit confused about that. 
Does the Scottish Executive envisage that 
the new framework will be cost neutral, 
that it will cost more or that it will cost 
less? It is important that those issues be 
fleshed out, because we have not had the 
same opportunity to scrutinise the 
amendment that we had for other parts of 
the bill. 

Adam Rennie (Scottish Executive 
Health Department): On the timing, the 
important point is that the regulatory 
system is relatively new, and the need for 
the proposed measure did not crystallise 
until it was too late to get it into the bill as 
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introduced. However, ministers felt that it 
was sufficiently important to introduce it as 
an amendment at stage 2 rather than hang 
on until the next legislative opportunity, as 
we do not know when that might be. 
Ministers thought that the bill provided a 
good opportunity to make this important 
change at an early date. 

It is essential to bear in mind the fact that 
the Parliament and the public will have 
ample opportunity to comment on any 
proposed changes when the power in 
question is exercised. If the committee 
agrees to the amendment, that will change 
nothing in itself, because any changes in 
inspection frequencies would be subject to 
consultation with the commission, then 
consultation with the general public and, 
finally, affirmative resolution in the 
Parliament. The amendment would 
introduce a new power, but it would not do 
anything specific until it was used. 

I do not know whether that answers your 
question. 

Kate Maclean: You did not answer the 
question about costs. 

Adam Rennie: I am sorry; I answered 
your first question, and your second 
question was about the new framework. 

At present, the Regulation of Care 
(Scotland) Act 2001 specifies the 
frequency with which the care commission 
must inspect care services. It distinguishes 
between services that provide 24-hour 
accommodation, such as care homes and 
hospitals, and other services, such as pre-
school provision or housing support 
services, for which the inspection 
frequency is once a year. The amendment 
would enable ministers to make an order 
to lengthen that frequency for specified 
care services or specified parts of care 
services. That order would then be subject 
to the consultation procedure that I 
described. 

Kate Maclean: Why would ministers want 
to decrease but not increase the current 
statutory frequency of inspection? Would 
bodies that are opposed to the 
amendment not think that it could work 
either way? At the moment, the 
amendment seems to be about taking 
something away; it is not about varying the 

frequency in favour of those who receive 
care. 

Adam Rennie: The point about the 
statutory minimum frequency is that it is a 
minimum that the commission is obliged to 
deliver regardless of the circumstances. It 
can always inspect more frequently at any 
time if it has concerns. Therefore, 
ministers did not think that it was 
necessary to introduce any provision to 
increase the minimum frequency but, 
unless there is a provision that enables 
ministers to reduce it, the care commission 
will always have to inspect every care 
service at the specified minimum 
frequency. There is no problem with the 
commission inspecting more often if that 
seems the appropriate thing to do. 

Kate Maclean: However, ministers would 
not be able to increase the frequency by 
order, although they are giving themselves 
the power to decrease the current 
statutory minimum frequency. 

Adam Rennie: That is right, but ministers 
have powers of direction and, in principle, 
they could direct the care commission to 
inspect care services more frequently. At 
present, we cannot direct the care 
commission to inspect less often than the 
statutory minimum frequency, because 
ministers cannot tell the commission to 
break the law. 

The amendment does not necessarily 
have any impact on costs. When the 
power is exercised, it will enable the 
commission to target its available 
resources more effectively at care 
services. In principle, it would be possible 
for the commission to reduce the 
resources available in response to a 
reduced frequency of inspections, but that 
would defeat the object of the exercise, 
which is to enable the commission to 
increase its input into the services that 
need more resources. In principle, the 
measure is cost neutral. It could lead to 
changes, but it need not do so. 

The Convener: A significant cost issue 
has been raised in evidence from a 
number of organisations. It has been said 
that the good providers, which are 
inspected less regularly, will have to pay 
for the not-quite-so-good providers that 
you will want the commission to inspect 
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more often. Consequently, there will be 
detriment to good providers. 

Adam Rennie: What you describe already 
happens under the present regime. The 
commission inspects various service 
providers at more than the minimum 
frequency, but all providers pay it the 
same registration fees, annual 
continuation fees and so on. If the 
amendment were agreed to and the power 
were exercised, it is likely that cross-
subsidising would increase in affected 
care services, because there would be 
more headroom for the commission to 
inspect some providers more frequently, 
while keeping the others at the new, lower 
minimum frequency. There is nothing 
intrinsically new in that—the principle is 
already established. It is important to 
make the point that the annual 
continuation fee covers a great deal more 
than inspection. It also  

covers complaints, which are a major part 
of the commission's work. 

Susan Munroe: The cost to some of the 
smaller organisations of preparing for and 
undergoing an inspection is not 
insignificant. The savings from not having 
to do that twice a year will balance out the 
feeling that good providers are subsidising 
poor services. 

Annie Gunner: This is a significant issue 
for members of Community Care 
Providers Scotland. Although I agree with 
Adam Rennie that cross-subsidising 
already happens, we believe that the 
amendment stretches it to breaking point. 
Fees are paid annually, so if there are to 
be inspections at a less than annual 
frequency, we may end up paying a fee for 
no activity. That undermines the 
Executive's policy on fees. All the 
regulatory impact assessments that were 
produced said that fees are based on the 
level of activity that a provider receives, on 
a value-for-money basis. I agree that 
cross-subsidising is nothing new, but our 
opposition to it is not new either. When the 
committee discussed the original 
provision, many of the same issues were 
raised. I do not want to hijack the entire 
discussion, because there are other 
matters that we need to consider, but this 
is a significant issue. 

David Wiseman (Scottish Commission 
for the Regulation of Care): We want to 
make it clear that, if a provider does not 
have an inspection because a risk 
assessment determines that it does not 
need so many inspections, that does not 
mean that there will be no activity or 
contact. We will require all care services, 
regardless of the frequency with which 
they are inspected, to be subject to an 
annual assessment. When carrying out 
risk assessments, we will need to consider 
providers' performance and the 
improvement that they have made. We will 
also need to take account of the views of 
service users. That will not be done 
through inspection visits. In the case of 
some services, such visits are not 
required, because the services are 
provided in people's homes. Visiting the 
office of an agency that provides a service 
does not tell us what the service user is 
engaged in. We will also consider issues 
such as how many complaints there were. 
There will be complaints investigations 
even against services that are assessed 
as performing well in inspections. 

Jacquie Roberts: I want to summarise. 
Inspection is only one part of the activities 
that we undertake, and it is dangerous to 
assume that we scrutinise services only 
through inspection. It is important to take a 
broader view of our activities. We would 
not support the proposal if we did not think 
that increased flexibility in the inspection 
regime will enable us to spend more time 
investigating complaints and more time 
with the people who use care services. To 
use the words that Mr Mallinson used, 
what we are after is more meaningful 
scrutiny. The proposal is not about 
reducing any form of scrutiny; it is about 
targeting more wisely and meaningfully 
and spending more time with the people 
who use care services. 

It is also important to register that we 
cover many different types of services and 
not simply care homes. We might not 
recommend at this stage that we go any 
less frequently into care homes, 
particularly care homes for older people, 
because there is a higher rate of breaches 
of regulations in such homes. We seek 
flexibility across services, which will mean 
that, instead of undertaking routine 
activity, we can spend our time carrying 
out scrutiny that really matters and getting 
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in touch with the people who really 
matter—the people who use the services. 

The Convener: Under the new regime, 
might there be services that will go for a 
whole year with no inspection? 

Jacquie Roberts: That could be the case, 
but we would recommend that only on the 
basis of a risk assessment, one element of 
which would be consideration of whether 
another scrutiny body was going in. For 
example, Her Majesty's Inspectorate of 
Education inspects day care services for 
children. Under the proposals, we will be 
able to create a much more intelligent 
regime and, as David Wiseman pointed 
out, we will still receive information from 
those services. 

Alan Dickson: What Jacquie Roberts 
says makes remarkable sense, but we 
would have preferred a fuller evaluation of 
all the powers and responsibilities of the 
care commission rather than just one 
element—the frequency of inspections—
being drawn out. We do not wish to see 
the creation of multiple tiers of and 
timescales for inspection. In particular, we 
do not want a system in which a less 
frequent inspection regime applies to a 
whole organisation. The regime must be 
based on individual services. As a large 
voluntary care provider, we provide a huge 
number of services and the system needs 
to be associated with each of those 
services individually rather than with the 
organisation as a whole. 

Janis Hughes (Glasgow Rutherglen) 
(Lab): As we heard from the Health 
Department, the amendment does not 
seek to change the frequency of 
inspections but it will give ministers the 
power to do so, if they wish, after 
consultation with the care commission and 
any other relevant persons. Will that be 
done on the basis of one organisation, one 
home or one facility? An important point 
has been raised about who will make the 
decision and how wide it will be. 

Adam Rennie: The consultation duty will 
fall on ministers and the first consultation 
will be with the care commission—that is 
clear. The next consultation is the one that 
you are asking about. The Executive has a 
standard procedure for consulting a wide 
range of organisations and individuals and 

we use that procedure for all sorts of 
purposes. It is standard procedure for 
legislation to provide that ministers must 
consult such persons as they consider 
appropriate. 

Our intention would be to consult all the 
representative organisations that we know 
about in relation to the service concerned. 
Obviously, that will vary from service to 
service. In some cases large numbers of 
users will be involved but, in others, the 
service might be specific to a small group 
of users. It is not possible to say 
categorically exactly how we will consult, 
but our intention will be to ensure that 
when ministers come to the Parliament 
with an order there has been enough time 
for everyone who has input to make to 
have done so. If we fail to do that, the 
Parliament, if it thought that the 
consultation had been inadequate, could 
use the affirmative resolution procedure to 
say to ministers, "No, that won't do. You 
will have to go and think again." 

George Hunter: I have a question for 
Jacquie Roberts. Would the care 
commission take into account the other 
performance monitoring arrangements that 
are already taking place? I am picking up 
a point that was made by Community Care 
Providers Scotland about local authorities 
stepping up inspections if the commission 
was stepping down. Inevitably, local 
authorities have some responsibilities in 
relation to the protection of vulnerable 
people and the proper scrutiny of how the 
public pound is spent, and there is scope 
for the care commission to take more 
account of other performance monitoring 
processes that might already be in the 
system. Rather than simply duplicate 
those processes, the commission could be 
more co-operative in its approach. 

Jacquie Roberts: That is precisely what 
we wish to do. We would base our risk 
assessments on existing knowledge of the 
types of service—that would be one level 
of risk assessment—and on individual 
services. We have a number of 
questions—which David Wiseman could 
read out to you—about the sort of risk 
assessments that we would be 
considering. We would take information 
from the local authorities, from the care 
managers and from other scrutiny bodies. 
The new Social Work Inspection Agency 
would have information about services 
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delivered in a given area. That is the 
whole point. Any consultation would have 
to include not only the providers but other 
stakeholders in the commission of 
services, particularly the people who use 
the care services to ensure that they feel 
that they can still make complaints to the 
care commission if they have concerns 
about the service. 

One of the big issues about having to 
devote so much time to inspection activity 
is that that can distract from pursuing and 
investigating complaints in depth, and from 
following up what needs to be followed up 
from those complaints. We are stuck to a 
level of activity and inspections that may 
not be targeting our time where it should 
be targeted. 

Will Mallinson: I want to ask the care 
commission what is happening to the 
recruitment and role of lay inspectors. 

David Wiseman: We are in the middle of 
a pilot of the lay inspection process, and 
we have piloted the use of lay inspectors 
in a number of areas in the care 
commission and in a number of different 
types of care services. When the care 
commission came into being, we inherited 
a position in which the use of lay 
inspectors had not been consistent 
throughout the country. We are trying to 
find the best model for involving lay people 
in the inspection process. The early 
indications from the pilot are that lay 
inspectors bring a perspective to the 
inspection that adds to the process. As 
well as bringing an extra dimension to 
inspection, lay inspectors have been very 
much accepted by care providers. 
However, we cannot yet fully evaluate the 
pilot. 

The Convener: From the inspections that 
you have done so far, what percentage 
flag up issues that you think need to be 
pursued? What percentage would you 
designate non-problematic? We will not 
hold you to the figures; we are just looking 
for a broad-brush, across-the-board idea. 

Jacquie Roberts: I can give you three 
broad-brush figures from samples. From 
the sample of care homes for older 
people, we would be looking at following 
up 45 per cent of homes because they are 
not meeting all the regulations. We make 

requirements in the report and ask care 
homes to submit an action plan. For 
childminders, the figure is about 44 per 
cent, whereas for day care for children it is 
only 18 per cent. That shows already that 
we could reduce the frequency of 
inspections for some of the services that 
we regulate. As I said, at the moment we 
are not recommending any change in the 
frequency of inspections in care homes for 
older people or for childminders—we 
would also be considering the vulnerability 
of the age groups and the vulnerability of 
the people concerned. We are looking for 
greater flexibility to work more intelligently 
where it really matters. 

The Convener: The submission from 
Community Care Providers Scotland says: 

"the Care Commission does not inspect 
against all the national care standards at 
each visit: it takes several years of 
inspections to cover all the standards for a 
service." 

Will you confirm whether that is true? 

Jacquie Roberts: It is true that the care 
commission board decided that we should 
focus our inspections for all services of a 
certain type on a specific number of the 
standards. If we have concerns about a 
service, we look at all the standards and 
regulations. That is the routine. If we 
inspected against all the standards all the 
time, that would probably take us 10 times 
longer. We are trying to target our 
attention. For example, one year we might 
be particularly concerned about health and 
safety, especially fire safety, in care 
homes, in which case we would devote 
more time in that year to looking at those 
issues. 

The Convener: A number of people have 
their hands up. We will hear from 
Councillor Jackson, then Helen Eadie. 

Councillor Jackson: My question is for 
Jacquie Roberts. Jacquie, you have 
mentioned care homes for older people on 
a number of occasions and you said that 
you would not reduce the frequency of 
visits, on the basis that a large percentage 
of complaints concerned such homes. We 
have a particular issue with residential 
child care units and would like to see the 
number of visits maintained on the ground 
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that they provide an opportunity to young 
people to speak to someone 
independently. What is your view on that? 

Jacquie Roberts: We agree. The figures 
that I was talking about were about 36 per 
cent or 38 per cent of care homes not 
meeting the regulations. We agree—again 
on the basis of a risk assessment—that, in 
those cases, service users are more 
vulnerable and need to have as much 
external scrutiny as possible. 

The Convener: I have a related question. 
If one aggregates services to older people 
with services for those young people, what 
percentage does not meet the 
regulations? 

Jacquie Roberts: There are 1,740 care 
homes, which account for 11.7 per cent of 
our registered services. 

The Convener: Are those homes for older 
people? 

Jacquie Roberts: That is all care 
homes—for older people, children and 
some adults with learning disabilities or 
sensory impairment. 

Helen Eadie (Dunfermline East) (Lab): I 
note that some of the messages in the 
correspondence that we have received in 
our in-boxes about this subject are 
suspicious that the proposal is driven by 
concerns about resources rather than 
quality. In my local authority area, people 
are most concerned about the protection 
of vulnerable adults and children; they 
remember when residential homes were 
regulated by local authority staff and feel 
that we should maintain  

that baseline provision. I am reassured to 
hear that you are directing some thought 
towards that. 

In its submission, the Scottish Association 
for Mental Health said that it favoured 
inspections based on a rewards system—
for example, care homes that received an 
excellent inspection result for three 
consecutive years could receive a gold 
star rating and, on condition that they 
retained that star rating, would be 
inspected only once a year, for example. 
Such a system would motivate providers 

to improve standards in order to receive a 
gold star rating; it could be a useful tool to 
drive up standards. We might smile at that, 
but it happens in VisitScotland and across 
a whole range of service provision. What 
are your comments on that? 

Jacquie Roberts: I would like David 
Wiseman to respond to that, because we 
are doing some detailed work on how we 
will make information about the quality of 
services available to providers and service 
users. 

David Wiseman: We are in the middle of 
developing a framework that will allow us 
to look in much more detail at quality 
against the national care standards. It is 
important to measure the outcome for 
people who use care services. Saying that 
a particular care service is a one, two or 
three-star service might not be as useful 
as saying how well the service performs 
against quality standards. To someone 
wanting to use the service, some aspects 
of the national care standards might be 
more important than others. We want to 
know the strengths of the service and the 
areas in which it might have to improve, 
but the approach has to be a bit more 
sophisticated than offering one, two or 
three stars. 

Another issue is how inspections might 
relate to incentives. A factor to be 
considered is how well an organisation is 
performing. The risk assessment process, 
about which I may be able to say more 
later, will consist of two tasks: one will 
inform our recommendations to ministers 
on the frequency of inspections; the other 
will consider individual services within that 
service type. 

Our approach will have to recognise that, 
for some providers and for some service 
types, the frequency of inspection could be 
reduced. However, we have to have a way 
of knowing about any trigger points or 
changes, because a good care service or 
a good care sector can suddenly change. 
We might suddenly see a high staff 
turnover or a huge increase in the number 
of complaints about a service type. In such 
cases, we might—despite there being a 
reduction in the minimum frequency of 
inspections—decide to increase the 
frequency of inspections ourselves. 
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The care commission would be able to 
carry out random surprise inspections. It 
might have been determined that the 
service type should have a minimum 
frequency of inspections of one a year or 
one every two years, but there would be 
nothing to prevent us from doing random 
inspections. We need to keep people on 
their toes so that they do not become 
complacent and think that inspectors will 
not be coming around. Unannounced 
random inspections often help to bring 
about improvements. 

The Convener: How do you monitor staff 
turnover? 

David Wiseman: We request information 
on staff turnover from providers. We do a 
pre-inspection return every year, during 
which we ask for details on qualifications 
and staff turnover. Organisations have to 
tell us if there is a change in manager— 

The Convener: May I cut you off there? A 
pre-inspection return presupposes an 
inspection. Under the new regime, that 
may not happen. 

David Wiseman: No. Under the new 
regime, we would want such information 
as part of the assessment process every 
year. As I said, we would need to have an 
annual assessment. 

The Convener: So, you are saying that 
although some organisations may not get 
an inspection, they would still have to go 
through the pre-inspection. 

David Wiseman: Yes. 

The Convener: So a certain amount of 
the bureaucracy associated with 
inspections will continue. 

David Wiseman: Some of it will continue, 
but bureaucracy can lead to information 
that is crucial to making decisions on 
priorities. 

Annie Gunner: Self-assessments are 
going ahead for pre-inspection returns. 
Providers do that, but there is an issue 
over whether we should pay a significant 
fee for work that we do ourselves. 

I wanted to pick up on a point that George 
Hunter made, but it is not on the topic that 
we are discussing now. We should let this 
one run. 

The Convener: All right. I will bring in 
Shona Robison, who was, I think, involved 
in the original legislation that led to the 
status quo. 

Shona Robison (Dundee East) (SNP): 
Yes. I wanted to make a comment before 
asking a couple of questions. During the 
passage of the Regulation of Care 
(Scotland) Bill, the level of inspections was 
a contentious issue. A number of us 
wondered whether the existing inspection 
regime would be adequate and we argued 
for two unannounced visits rather than one 
pre-arranged visit. It concerns me slightly 
that, within a relatively short period, we are 
back round the table discussing the 
matter. 

Another issue that was raised at the time 
were the possible repercussions of the 
care commission being self-financing. Is 
the fact that we are now sitting round the 
table again one of the repercussions? 
Jacquie Roberts said that the care 
commission would like to be able to spend 
more time dealing with complaints but that, 
because of the inspection activity, it is not 
able to do that to the extent that it would 
like. That says to me that the commission 
is having to make a choice, when surely 
both roles are important. We want to 
ensure that the care commission is 
resourced to carry out both roles 
adequately. Is the fact that a choice is 
having to be made a result of the self-
financing regime? Obviously, that is a 
ministerial policy decision and I would not 
expect you to comment on it specifically. 
However, would you not prefer it if you 
were able to do both things to the extent 
that you would wish? 

Jacquie Roberts: I chose the example of 
the complaints and inspection activities 
competing because the inspection activity 
is a statutory requirement each year. By 
January, February and March, we have 
certain things to complete in order to meet 
the statutory requirement. If the number of 
complaints suddenly went up or if we 
received a serious complaint that we 
needed to investigate, that would inhibit 
our inspection activity. That is the sort of 
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competition that I am talking about. It does 
not help us to look at where the risks in 
services really are. We have to carry out 
certain routine inspections, but we should 
not only be about routine inspections. 

The issue is not about full cost recovery; it 
is about the intelligent use of resources, 
no matter how we are funded. I assume 
that members of the Scottish Parliament 
would not want to spend more and more 
money on scrutiny at the expense of 
investing in the delivery of services. We 
are trying to have a more targeted and 
intelligent scrutiny regime that helps 
services to improve and gets information 
flowing better between the providers, the 
regulatory body and the service users. The 
issue is not that we think that we should 
do more inspection; it is about how we do 
our work. 

I say in response to people who are 
wondering about the timing that, from quite 
early on, the care commission and its staff 
have not been certain that we are doing 
the best, most meaningful form of scrutiny 
simply by carrying out inspection activity. 
We think that we need to look at a more 
rounded process that includes all the work 
that we do with the providers in getting the 
information. We also need to work with 
other scrutiny bodies, such as HMIE and 
the people in local authorities who find out 
information about services. 

Shona Robison: One of the difficulties 
that you will face will be in convincing the 
public that the agenda is not resource 
driven—given some of the high-profile 
cases that have been in the public domain, 
that is a real concern. The fact that the 
issue has suddenly arisen without much 
notice may not help to reassure the public. 
The proposal is almost like an add-on to 
which not an awful lot of thought has been 
given. 

During this discussion, we have heard that 
the policy intention would not be to reduce 
the inspection level of care homes for the 
elderly—that is what the care commission 
has said. However, in reality, would not 
that be a possibility, if you decided that it 
was to happen in the future? Although you 
are saying that, for the time being, the 
policy intention is not to reduce the level of 
inspection, the fact that the legislation is 

being changed makes such a reduction a 
distinct possibility. 

That would be the big concern for many 
members of the public, as care homes for 
the elderly are the sector in which the 
most high-profile cases have been raised. 
How can you enshrine what you say about 
the commission's policy intentions a bit 
more solidly than just in a round-table 
discussion that is recorded in the Official 
Report? You say that that is your thinking 
at the moment, but there is nothing to 
make it so for ever and a day. The 
situation is a bit fluid. 

The Convener: Could you come to a 
question, please? 

Shona Robison: What we are dealing 
with is a fluid situation; we are learning 
stuff as we are going around the table. 

The Convener: You are taking a very long 
time to ask your question. 

Shona Robison: I am suggesting that 
what we are doing is not the best way— 

The Convener: It is the situation that we 
are in at the moment and you are going on 
a wee bit, Shona. Focus a bit. 

Shona Robison: Can you say whether 
your intention would be enshrined in some 
kind of long-term policy? 

Adam Rennie: Your question was 
addressed to Jacquie Roberts, but it is 
mainly a matter for the Executive, as it 
would be ministers who would need to 
consult the commission and the public and 
bring forward the orders. The decision on 
whether any particular care service 
category would be the subject of an order 
would be for ministers. However, as 
Jacquie Roberts has made clear, the 
amendment obliges ministers to consult 
the commission closely beforehand. 

The issue of care homes came up just last 
week in the media. I am sure that you all 
saw the Deputy Minister for Health and 
Community Care's letter in the press the 
next day, which said that the Executive 
has no plans to make an order in respect 
of care homes for older people. The 
powers will be used only when it can be 
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demonstrated that the quality of a 
particular care service will not be affected. 
Indeed, the purpose of using the power is 
to enable the overall quality of the 
particular care service category to be 
driven up by making more effective use of 
the regulatory resources that are available 
for that category. 

If the question is whether the change in 
the legislation opens up the possibility of 
the power being used in respect of care 
homes for older people, the answer must 
be yes. However, to put what Jacquie 
Roberts said the other way around, nearly 
90 per cent of the care commission's 
registrations are not overnight-type 
services and are subject to the once-a-
year minimum inspection requirement, not 
the twice-a-year requirement. The purpose 
of the amendment is to enable sensible 
changes to be made to the system over 
the years, as experience of the use of the 
system grows, with the safeguard that the 
Parliament will always be able to say no to 
any particular proposal. 

The committee might or might not find it 
reassuring to know more about the 
situation in England. There, nothing is set 
down in primary legislation about 
inspection frequencies and ministers have 
a power to make orders, but those orders 
are subject to a negative, not an 
affirmative, procedure. Ministers have 
never made orders, however, and the 
inspection arrangements in England are 
made as a matter of policy. The situation 
in Wales is similar. 

In Scotland, we have a tightly defined 
situation with regard to inspection 
frequency. The amendment seeks to 
introduce the possibility of varying that 
situation when it seems sensible to do so 
and subject to the final control of the 
Parliament. 

The Convener: Do you have a follow-up 
question on that point, Shona? 

Shona Robison: No, that is fine. 

Dr Jean Turner (Strathkelvin and 
Bearsden) (Ind): The submission from the 
Scottish Pre-School Play Association 
highlighted a point that has been touched 
on. It says: 

"Many day care services in the voluntary 
sector are vulnerable to frequent changes 
in management and/or staff. Lengthening 
the time between inspections, which may 
contribute to a diminution in the quality of 
service." 

Do you have enough staff to scrutinise the 
information that you collect and to double-
check the forms that are submitted? An 
establishment that might be okay at one 
point might have a frequent turnover of 
staff. Many of those workers are not well 
paid and are in and out of their jobs. In a 
lot of establishments, I have seen for 
myself the situation that the Scottish Pre-
School Play Association talks about. I 
have seen qualified staff have a half hour 
deducted from the morning nurse and the 
afternoon nurse to the point that they did 
not have a changeover period during 
which they could pass over information. 
The workforce is what makes such 
institutions work. 

Jacquie Roberts: Under our current 
system, the individual care commission 
officer who is responsible for the 
regulation of the service receives that 
information and makes a risk assessment 
in consultation with their team manager 
about the relative risks of that service. The 
commission has the capacity to consider 
the information that is available and has 
three years of experience and inspection 
reports to look back on. 

Dr Turner: An establishment that seems 
to be perfectly good could turn into one 
that is not so good immediately after a 
form has come in and staff have visited it. 
How can it be checked up on? If the period 
between inspections is lengthened, the 
fact that the establishment is not so good 
might not be picked up on as quickly as it 
was. I am trying to examine that issue. 

David Wiseman: The proposal requires 
us to be provided with information when 
there have been significant changes, for 
example. Therefore, we will be required to 
be informed of a change of manager, 
which is a potential trigger point for us, as 
a manager can be crucial to the provision 
of quality in a service. Obviously, a change 
of manager means that we must look back 
and ask whether we should go in and dig 
deeper. 
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Of course, concerns can also be raised 
with us through the complaints process. 
There have, on occasion, been high 
numbers of complaints about staffing 
issues. Changes or reductions in staff 
levels will start to raise concerns about the 
quality of care that is provided. The 
service may have been seen as having 
performed extremely well over the past 
couple of years, but we would want a 
number of trigger points to be in place to 
ensure that any changes lead us to a 
position in which we can decide whether to 
alter our assessment of the need for a 
more in-depth inspection or more frequent 
inspections. It is important that we try to 
focus our time on areas of service that 
require more scrutiny in order to drive the 
improvement agenda. Rather than visiting 
everything every year, we must take into 
account the fact that some people need 
more support, encouragement and 
scrutiny to develop their services. 

Alan Dickson: Everyone around the table 
recognises that any number of inspections 
will not guarantee that there will never be 
a problem in any service at any time. 
Staffing is a particularly important issue. A 
national workforce group, which is chaired 
by Euan Robson, is currently considering 
the whole social care sector and its 
recruitment and retention difficulties. There 
may be one, two or 30 unannounced 
inspections, but that will not guarantee that 
there will be no problems. 

Unlike in England, a system has been put 
in place here that has gained public 
confidence—the public and service 
providers have had confidence in the care 
commission's work. In some instances, 
there is contract monitoring by local 
authorities and there are all the other 
inspection processes and monitoring 
programmes that are in place. It seems to 
me that we are in danger of considering 
only one element—the number of 
inspections that the care commission has 
carried out—without looking at things in 
the round and seeing all the various 
aspects. 

We must ensure that we do not look at 
things in isolation and that the substance 
of any change—that is, how such a 
variable system might work—is developed 
in conjunction with the industry. We must 
ask how a change will work, what it will 
look like and what it will mean, but we will 

not put such matters to bed today. There 
must be wide consultation with the public, 
because there is a danger that the 
confidence that has been generated can 
be ruined, regardless of who is right or 
wrong, by the perception that the need for 
inspections is somehow being reduced. 

Lesley Aitkenhead: I speak on behalf of 
service users and their carers and want to 
say something about what Alan Dickson 
has said. There is confidence in the care 
commission at the moment, but that can 
be lost. I return to what Shona Robison 
said: keeping public confidence is 
important. Service users and carers have 
made complaints to the care commission 
and have done so uncomfortably, as they 
have reported on facilities that they are 
using, but it is important to understand that 
many people do not complain. 

I am interested to know whether the one 
visit would be unannounced or scheduled. 
People want an unannounced visit, 
because they want to be able to see that 
the provider is providing. Unannounced 
visits should not be ad hoc. They should 
take place once every three years, for 
example. The issue is how that is built in 
to the system. 

The Convener: I will bring in Andy Sim, 
because he might pick up on some of the 
same issues. 

Andy Sim: Alan Dickson makes a good 
point, as does Lesley Aitkenhead on trust 
and confidence. Without regular contact 
with inspectors, care home residents' 
perception of their ability to complain will 
be eroded. We know that there is a 
problem around complaints. Care home 
residents are still afraid to make 
complaints, because they do not have 
security of tenure. They can make a 
complaint and it can be upheld, but the 
next week they can be evicted from their 
care home. That is the worry that people 
have. 

Allied to that is the shortage of other 
protective elements, such as access to 
advocacy for care home residents. 
Currently, only around 12 per cent of the 
advocacy pot for Scotland goes to older 
people. They are by far the largest group 
of care service recipients, but they receive 
a tiny amount of the money. 
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We talked earlier about agreeing to the 
amendment. Our caveat is that, if 
minimum inspections are taken away, we 
would like further regulation in other areas, 
such as the right to advocacy and security 
of tenure. 

The Convener: Your written evidence 
states that you 

"would wish the inspection process to be 
more wide reaching and integral through 
the inclusion and involvement of residents" 

and others. That is partly what you have 
been saying, but in a sense it runs counter 
to the proposals. The care commission 
wants to reduce inspections, whereas you 
want to strengthen them. 

Andy Sim: Will Mallinson asked the care 
commission about lay assessors and 
received a good response. He might like to 
pick up on that. 

The Convener: Would the care 
commission like to pick up on that? 

Jacquie Roberts: David Wiseman also 
wants to come in on this point. We are not 
talking about reducing the attention that is 
paid to people who use care services. We 
are talking about greater flexibility. One of 
the proposals is to spend more time with 
service users. If we do not have to go 
through a lot of routine processes, we will 
have more time to build even greater 
confidence. 

It is good to know that we are gaining the 
confidence of people who use care 
services and that they have confidence in 
our response to complaints. Having more 
flexibility will give us even more time to 
spend with people who are making 
complaints and to help people who receive 
care services to feel confident about 
making complaints, not only to the care 
commission as an independent scrutineer, 
but to the people who provide the 
services, so that they can learn about what 
they need to do to improve their services. 

David Wiseman: We use announced and 
unannounced inspections in the process—
both have a part to play. It is important to 
recognise that we are not talking about 
reducing contact. We are talking about 

reducing the number of inspections in 
certain cases where there is risk 
assessment. That will mean that we can 
develop a lot more contact in some areas, 
particularly with carers and people who 
use care services. 

Our main contact with people who use 
care services is during an inspection, so 
our role is limited in that respect. We want 
there to be more opportunities during the 
year to hear from carers and people who 
use care services about the level of 
service that is provided. That is not just 
done by putting in place an inspection 
process. Other techniques can be used to 
have contact with people and to meet 
them outwith the inspection process. We 
are talking about engaging much more 
with people who use care services. 

The Convener: Andy, do you want to 
come back on that? 

15:00 

Andy Sim: I do not think that that is what I 
was saying. I was saying that tightening 
other areas of regulation might reinforce 
the rights of care home residents. I was 
not making a criticism of where the care 
commission is going, but the concern is 
that the proposed reduction of the number 
of inspections could undermine trust. 

Mr Duncan McNeil (Greenock and 
Inverclyde) (Lab): I would like to hear 
more from the people round the table 
about what we do in the round. As has 
been said, we should not believe that one 
inspection—or even 30 inspections—
would be a cure-all. The process is hit and 
miss and pretty negative. My observation 
is that it allows some care home operators 
to transfer their responsibility for standards 
on to somebody else and to say, "Well, it's 
not really my responsibility, so we'll wait 
and see what the report says before we 
institute any action." There seems to be a 
defence of something that is four years old 
and which is a moveable feast. The 
purpose of the process is to examine how 
the legislation is working, because it was 
made four years ago, so I would like some 
feedback on what could be done to 
improve the situation and to support 
flexibility. 
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Public confidence is important, although 
surely it should not override the need for 
inspections. We should not do anything 
differently just to appease public opinion. 
However, I need an assurance, on the 
record, about what Andy Sim said. Does 
the care commission, or anyone round this 
table, have any evidence whatever that an 
elderly person in a residential home who 
has made a complaint has been evicted 
from that home as a consequence? If that 
claim cannot be substantiated, we are 
perpetuating the fear and the myth that 
people should not and cannot complain 
and that, if they do complain, there will be 
dire consequences. We need to clear up 
that point. 

The Convener: Perhaps somebody from 
Age Concern Scotland can answer that. 

Andy Sim: There was a report in the Daily 
Record about 15 months ago about a lady 
whose relatives made 10 complaints, of 
which nine were upheld. She was evicted, 
or put out—often the situation is not 
described as an eviction, but will be 
referred to as a case of the home not 
being able to meet the resident's needs, 
the resident exhibiting challenging 
behaviour or a number of other 
euphemisms that mean that the care 
home does not want the resident there. 
Another advocacy organisation in 
Edinburgh brought me the case of a chap 
who was threatened with eviction after 
making a complaint. That threat was made 
in front of somebody else. The case was 
resolved, but partly because there was an 
advocate there, so there was a safeguard. 

Will Mallinson: I can back that up. 
Eviction is a real threat for many people 
and we have seen an increase in the 
number of residents who have been 
threatened with eviction. 

The Convener: Do you have evidence of 
that? 

Mr McNeil: Could you supply that 
evidence to the committee? 

Will Mallinson: Yes. 

The Convener: If that is the case, it is 
quite important for you to provide us with 
the evidence. Duncan McNeil is right to 
say that the issue is serious. 

Andy Sim: I was given permission to 
present evidence about somebody's case, 
so I can give that to the committee. 

The Convener: I invite the witnesses from 
the care commission to comment. 

Jacquie Roberts: We have quite a lot of 
evidence of cases of a breakdown in the 
relationship between relatives and care 
home providers and of the resident being 
moved to another care home. I do not 
have any direct evidence of people being 
evicted because of the level of complaints, 
but I know that there are examples of 
relationship breakdowns. 

Alan Dickson: I want to pick up on that 
point. I speak for Capability Scotland, and 
I am sure that I also speak for many of the 
organisations represented by CCPS. It is 
not a question of waiting for the care 
commission or a local authority to judge 
whether or not our services are 
appropriate for our service users. We are 
determined to do that work ourselves and 
to have our own audit procedures and 
quality assurance. Indeed, that is a 
requirement on us and in any case we 
would be constrained by the care 
commission's request for information. One 
of the key roles for the majority of 
providers, particularly for large 
organisations and local authorities that 
require a large number of services, is 
monitoring their own service provision. 

The question is not simply whether the 
public has confidence in the system. The 
care providers and the clients of those 
services must also have confidence. 
Moreover, I am talking not just about the 
public perception of confidence. If 
confidence breaks down in any system, 
we will not be able to deliver quality 
services. I realise that our debate should 
not be constrained simply because some 
people might not fancy it—that is certainly 
not my point—but I am concerned that we 
should move away from the issue of the 
number of inspections. I take from Jacquie 
Roberts's comments that that is not the 
intention behind the amendment. 
However, the danger is that the proposal 
will be seen solely in those terms and that 
we will not be able to have enough of a 
debate about what it will mean. That is 
why we must interact with everyone before 
any decision is taken. In other words, any 
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decision to reduce the number of 
inspections must not be taken before a full 
consultation has been carried out and 
people have determined how effective the 
measure will be. 

Annie Gunner: On Duncan McNeil's 
comment that some care providers might 
want to hand over responsibility for quality 
assurance to the care commission, local 
authorities or anyone else, our submission 
makes it clear that we want much more 
harmonisation between the regulatory 
process and providers' own quality 
assurance systems, many of which are 
quite sophisticated, to ensure that the 
question is not simply whether someone 
turns up on the doorstep once every six, 
12 or 18 months. We want a system that is 
validated by the care commission, which 
means that there will be constant 
monitoring. 

For us, the proposal is less about the 
reduction in the number of inspections 
than about the reduction in the minimum 
frequency of inspections, which means 
that although some people will get less 
attention, others will get more. The 
question then is how we determine who 
gets more and who gets less. If we can tie 
that in with the quality assurance systems 
in provider organisations, we will be 
halfway there. 

George Hunter referred to the relevance of 
local authorities' own performance 
monitoring of the services that they 
purchase. We should remind ourselves 
that the Regulation of Care (Scotland) Act 
2001 removed responsibility for 
registration and inspection from local 
authorities and gave it to the care 
commission. We supported that measure  

at the time and still do. We believe that the 
care commission should carry out that 
work. 

Although I realise that local authorities 
have a duty of care to the people on 
whose behalf they purchase care services, 
the implication that regulation should 
somehow become a joint venture between 
local authorities and the care commission 
concerns me. I have no problem with local 
authorities agreeing the risk assessment 
tools that should be used; however, once 
that is done, they should let the care 

commission get on with its job. Local 
authorities in some areas are already 
beginning to duplicate some of the care 
commission's processes, and the 
committee ought to be concerned about 
that real problem. There are several 
factors to take into account, and providers' 
own quality assurance systems represent 
one of the most important that we can 
come up with. 

The Convener: Does Duncan McNeil 
want to come back on any of that? 

Mr McNeil: No. 

George Hunter: In response to Annie 
Gunner's comments, I fully accept that the 
care commission is responsible for 
regulation. However, as Alan Dickson 
pointed out, we can make sense of this 
matter only by examining all the broad 
areas of performance monitoring, including 
providers' own quality assurance 
mechanisms. Local authorities are 
required to review the situation of 
individuals who are in the care of or are 
receiving services from particular 
providers. We cannot duck that obligation. 
When we commission a service to a 
service specification, we have an 
obligation to ensure that the service is 
being provided to that specification. 

I have some sympathy with the fact that 
that can appear to duplicate what the care 
commission does. I am making a plea not 
to share the regulatory responsibility—we 
do not do that—but to examine the variety 
of quality assurance processes that exist 
in the service and to take them all into 
consideration. To me, it is the care 
commission's responsibility to do that. If 
there are regulations, requirements and 
conditions to be imposed, that is the care 
commission's responsibility. I am not 
looking to share that responsibility; I am 
simply asking that we consider the 
performance monitoring framework that 
exists for all services in its entirety. 

The Convener: Does Annie Gunner want 
to add anything to that? 

Annie Gunner: No, thank you. I just 
welcome that statement. 

The Convener: Is anybody waiting to 
jump in on any specific topic? 
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Bob Christie (Convention of Scottish 
Local Authorities): I would like to follow 
up Duncan McNeil's useful question on the 
capacity and flexibility of providers to 
improve services on their own behalf. We 
have identified a number of the elements 
that make that possible. Clearly, the 
providers' own service improvement 
framework is important. There is an onus 
on them; they should not place the onus 
on the regulatory bodies. There is the care 
commission's inspection regime, with its 
recommendations and requirements and, 
where appropriate, the local authorities' 
quality assurance frameworks. However, 
the real capacity and flexibility to make 
improvements comes from the resources 
that are available to the provider. 
Unsurprisingly, that leads us into the cost 
implications of a full cost recovery policy 
for registration and inspection. I know that 
it is not quite the subject of this debate, but 
it is difficult to see how we can achieve the 
quality improvement that we are all aiming 
for when full cost recovery limits providers' 
ability to achieve it. 

The Convener: It is clear from the 
evidence that significant contention 
surrounds that issue, which is not central 
to the amendment although we are not 
ignoring it. The Health Committee is about 
to embark on an inquiry into care in 
Scotland, and I invite witnesses to 
consider whether it might be appropriate to 
raise some of those issues in that context. 

I have a couple of mopping-up questions, 
and I will come back to the care 
commission and the Scottish Executive for 
a final round of questions if that is desired. 
I have noted a couple of minor issues as 
the debate has progressed. 

First, a little way back, Jacquie Roberts 
commented that the care commission was 
not about carrying out routine inspections. 
I would like to take you up on that. Lots of 
things in society are subject to routine 
inspection, including schools and prisons. 
What do you mean when you say that the 
care commission should not be about 
routine inspections? Routine inspections 
are part and parcel of many of the services 
that are delivered in Scotland. 

Jacquie Roberts: I meant that the care 
commission is not only about routine 
inspections. I was talking about 

inspections being part of a much bigger 
range of regulatory activity. We have been 
asking how scrutiny can contribute to 
improved services. We believe that that 
can be achieved through greater flexibility 
and by considering scrutiny to be much 
wider than inspections. That is how we will 
improve. 

The Convener: You were not suggesting 
that the care commission should opt out of 
conducting routine inspections altogether. 

Jacquie Roberts: No. 

The Convener: My second question is for 
COSLA. Your written submission indicates 
that you are, quite rightly, representing the 
majority view, although a minority of the 
councils that you managed to get 
responses from did not want a reduction in 
inspections. I am not asking you to name 
those councils; that would not be fair. How 
many councils did you manage to get 
comment from and how many comprise 
the minority? 

Bob Christie: We got comments from 19 
or 20 councils. You will appreciate that it 
was quite a rushed consultation. 

The Convener: Yes, I appreciate that. 

Bob Christie: Looking closely at what we 
received from councils, we feel that the 
minority view is a view mainly on care 
homes for the elderly and, to a lesser 
extent, residential care for children, 
whereas the majority view relates largely, 
but not exclusively, to care services such 
as nursery classes. In the time available, 
we could consult only officers—directors of 
education and social work. There was not 
a coherent, politically approved response. 

The Convener: How many of those 
consulted took the minority view? 

Bob Christie: Six or seven. 

Councillor Jackson: The good thing 
about today's meeting is that it has given 
people a chance to express their views. I 
have certainly understood where people 
are coming from. Had some of those who 
took the minority view been here today, 
they might have changed their response to 
us, given the evidence that has been 
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presented, in particular by the care 
commission. 

The Convener: I hope that copies of the 
Official Report of today's meeting will be 
sent to all the councils that responded. 

My final question concerns a conflict that I 
perceive between the evidence from 
Capability Scotland and that from the 
Scottish Partnership for Palliative Care. 
Susan Munroe spoke about the issue of 
care at home, as opposed to care in the 
hospice. Her view was that the Scottish 
Parliament should 

"reconsider the requirement to register this 
service separately" 

and that hospice services should be 
treated as a singleton. That is in direct 
conflict with comments by Alan Dickson 
and the written evidence from Capability 
Scotland, which states: 

"If there are to be different status for 
different services, it has to be applied to all 
the services within an organisation and not 
just the organisation itself. To allow a 
whole  

organisation providing several services to 
be inspected less frequently would create 
potential loopholes". 

Would Susan Munroe and Alan Dickson 
like to discuss the apparent contradiction 
that I have identified? It is interesting that 
there are two opposing views of the 
situation. Will the witnesses explore what 
they mean? 

Susan Munroe: I suspect that the issue is 
the definition of key services. On the 
whole, our care at home services involve 
one or two clinical nurse specialists 
working from a hospice as part of the 
multidisciplinary team that is based in the 
hospice. The care that is delivered in a 
patient's home is advisory, supervisory, 
supportive care, not physical, hands-on 
care. 

Alan Dickson: The issue is probably as 
Susan Munroe has described—at least, 
that is my excuse, and I am sticking to it. 
Earlier I made the point that a number of 
different organisations will provide different 

forms of services of a different size and on 
a different scale in different parts of the 
country. I speak on behalf of an 
organisation that is quite widespread. As 
we said earlier, organisations need to be 
able to show that their systems, processes 
and quality procedures are embedded in 
and cascaded throughout the organisation. 
However, I am concerned that, if an 
organisation is seen simply as a quality 
provider, there is a danger that a specific 
service could go off the rails, given the 
points that were made earlier about high 
turnover of staff and so on. I am 
concerned that we could find ourselves in 
a difficult position as a result. 

Susan Munroe: There is also an issue 
about levels of service provision. I work for 
Marie Curie Cancer Care, which has two 
hospices in Scotland. There is one service 
provider, but I do not believe that the 
hospices should be regarded as one 
service and have one inspection. They 
should be registered and inspected 
separately. However, all the services that 
are delivered by each hospice should be 
regarded as one service. 

The Convener: Your comments have 
resolved an apparent conflict, which is 
useful. 

In a moment, I will seek final comments 
from the care commission and the Scottish 
Executive—if the Executive has anything 
to add. Before that, we have 10 minutes in 
which to take mopping-up questions from 
members. 

Shona Robison: I have a question about 
the process. I am still not clear why this 
issue was not flagged up earlier. Were 
discussions happening behind the 
scenes? Did someone suddenly realise 
that there was an opportunity to change 
the regime? 

Adam Rennie: The Smoking, Health and 
Social Care (Scotland) Bill was proceeding 
in accordance  

Col 1967 

with its timetable. As I said earlier in 
response to a question from Kate 
Maclean, the idea of amending section 25 
of the 2001 act emerged during the 
passage of the bill. Ministers had to decide 
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whether to include the provision in the bill 
or to leave it until a later legislative 
opportunity. 

We were keenly aware that the Health 
Committee was to review the Regulation 
of Care (Scotland) Act 2001; various 
colleagues mentioned that. We have 
various ideas for other things that could be 
done to improve the act. The care 
commission has a shopping list and there 
have been various other ideas; Susan 
Munroe made a point about the 
registration of services. We thought that 
this idea was sufficiently important to 
introduce now instead of waiting until the 
wider review is completed, because at the 
time it was unclear what the timetable for 
the review might be and it was certainly 
unclear what the timetable would be for 
any legislation that would follow the 
review. 

Shona Robison: I wondered why the 
issue was not sufficiently important to be 
raised at stage 1. 

Adam Rennie: Do you mean in the course 
of the stage 1 debate? 

The Convener: No, in the course of the 
evidence gathering sessions that took 
place in the run-up to the stage 1 debate. 
Why was the issue not in the draft bill? 

Adam Rennie: It was not in the draft bill 
because the decision had not been taken 
at that point to go ahead with the 
legislation. I think that I am right about 
that, although I would have to check the 
timing. It happened quite late in the day. 
We were certainly not sitting on a 
complete amendment and letting the bill 
proceed without it, with the intention of 
producing the amendment at a later stage. 

The Convener: Perhaps Linda Gregson 
has a comment. 

Linda Gregson (Scottish Executive 
Health Department): Adam Rennie is 
right. Other areas of the country were 
producing reports on better regulation. The 
care commission had been in place for a 
relatively short time but we were not sitting 
on the idea. We needed time to crystallise 
our thinking about what we needed to do. 

The Convener: Had the representatives 
of the consumers who are here picked up 
any rumours that something was in the 
offing? If so, can they remember when 
they picked them up? Perhaps they did not 
pick up anything. 

Helena Scott (Age Concern Scotland): 
We echo what Shona Robison said. We 
only knew about the amendment about a 
week and a half ago. 

The Convener: So you have not been 
involved in any conversations about the 
amendment. 

Helena Scott: No. 

The Convener: Were any of the other 
consumer representatives involved? I 
appreciate that some people are 
consumers and providers. No one seems 
to have been involved until now. 

Will Mallinson: I wanted to mention 
something that has been raised a couple 
of times today: the national care 
standards. If inspections and assessments 
are to be measured against those, they 
need to have some teeth, because 
providers know that they are for guidance 
only. That might require to be considered 
with the legislation. 

Mrs Nanette Milne (North East 
Scotland) (Con): Have any of the 
consumer representatives who voiced 
concerns at the beginning of the session 
gained reassurance or otherwise from 
what we have heard this afternoon? 

Alan Dickson: Yes. I have been 
reassured by what Jacquie Roberts and 
David Wiseman said, but I still come back 
to the fundamental point that more work 
needs to be done before the decision is 
taken. 

Lesley Aitkenhead: I agree. For example, 
I do not how understand how a mental 
health service user can inform the care 
commission, or how the care commission 
will pick up on stuff if it is making just one 
inspection per year. I have not got to grips 
with the process. The care commission 
seems to be relying on people making 
complaints and I am not sure about that. 
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The inspections will need to be more 
thorough. 

Councillor Jackson: We were broadly 
supportive in the beginning and I will talk 
to those colleagues who expressed 
concerns and give them chapter and verse 
on what has happened here to see if that 
will change their minds at all. 

Andy Sim: It is reassuring that there are 
no proposals to hit older people in care 
homes with fewer inspections. However, 
there is still a worry that that could happen 
in future. 

The other point is about unannounced 
inspections; we really hope that they will 
continue, otherwise—like the Queen—the 
inspectors will think that the world smells 
of fresh paint. 

The Convener: I invite the witnesses from 
the care commission to make a final, brief 
comment. As you have responded 
throughout the discussion, I do not think 
that you need to give a long response, but 
perhaps you could pick up on some of the 
concerns that have been expressed. 

Jacquie Roberts: It is important to 
emphasise again the different types of 
services that we inspect. We have had a 
lot of pressure from people in the housing 
sector—we regulate housing support 
services, in particular sheltered 
accommodation for people with lower 
levels of vulnerability—and the child care 
sector, who say that it is not right to have a 
one-size-fits-all approach. It is important to 
note that the legislation will enable us to 
consult on what we might do for different 
types of services. We absolutely do not 
want to lose the concept of unannounced 
inspections and we are about to go into a 
big public consultation about how we do 
registration and inspection. The 
amendment will allow us to consult on the 
minimum frequency of inspection, which is 
a small part of the work that we do. 

The Convener: Thank you. I do not want 
everybody from the care commission to 
say something if that is not necessary. 
Does Adam Rennie wish to make a final 
comment? 

Adam Rennie: Yes. The strong message 
that I have heard is that consultation is 

desirable even if, as in this case, we think 
that we have good reasons for our 
proposals. That was a learning point for 
me. Our thinking was that the proposal will 
acquire meaning only when it is applied in 
relation to particular care services. Many 
of the comments that have been made 
were about care home services for older 
people and there will be consultation on 
that. As Jacquie Roberts said, the 
proposed power is an enabling power. I 
can see that we will have to go back to the 
drawing board next time we have a bright 
idea. Nevertheless, I think that it is 
important that we do this. 

I give an unequivocal assurance that 
unannounced visits will continue. It is a 
requirement of the 2001 act that where 
services get two inspections per year, one 
of them must be unannounced. The only 
difference in our proposal is that instead of 
there being two inspections per year, there 
will be two inspections every 18 months or 
whatever, but one of them will still be 
unannounced. The commission has the 
power to do unannounced visits anywhere 
at any time. 

As I have mentioned, we acknowledge 
that it is desirable to consider issues in the 
round and the Health Committee's inquiry 
will afford a tremendous opportunity to do 
that. I stress that the amendment will not 
change anything. The care commission 
will still be under a duty to do exactly what 
it does now. It is only when the Executive 
has consulted the care commission and 
the public, when it has come to the 
Parliament with proposals and when the 
Parliament has approved them that 
anything will change. That will obviously 
take some time, and assumes that the 
amendment is agreed to. 

Finally, I stress that the purpose of the 
amendment is to improve the 
effectiveness of our regulatory system to 
drive up service quality for users. That is 
why it has been lodged. 

Col 1970 

The Convener: It is always salutary to be 
reminded that what is self-evident to us is 
not necessarily self-evident to everybody 
else. Even things that we think are self-
evident need to be tested. I remind 
members that they will have the 
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opportunity to debate the matter with the 
minister on 31 May. I expect that some of 
the issues that have arisen in today's 
session will be raised at that meeting. 

I thank all the witnesses for their 
contributions. I hope that you found the 
exercise useful and that you got more out 
of it than if you had been sitting as panels 
of witnesses with the normal question-and-
answer format. In a sense, you have heard 
from the horse's mouth some 
reassurances that it might otherwise have 
been difficult to get. 
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Agenda Item 6         HC/S2/0703/08 
20 February 2007 
 
 

Health Committee Legacy Paper 2003-7 
 

 
1. Attached is a draft legacy paper for the Committee to leave to its 

successor committee in the third Parliament.  
 
2. The paper recounts the Committee’s experience and sets out some 

suggestions for the future, including possible topics for inquiry. It will 
appear as a paper for the first meeting of the new Health Committee. 

 
3. The Committee is invited to consider and discuss the paper highlighting 

any changes or additions it would wish to make. A revised paper will be 
presented to the Committee on 20 March. 

 
4. The paper covers the issue of members Bills submitted late in the 

Parliamentary session, and recommends that the deadline for 
members Bills be brought forward in the next session. 

 
5. The Committee also has to decide, having held the one-off session on 

the health treatment of drug abusers on 23 January, whether to publish 
the evidence from that session in the form of a report. Any draft report 
would come to the Committee on 6 March. 

 
 
Recommendation 
 

6. The Committee is invited to: 
 

i) discuss and agree any changes that it would like made to its 
legacy paper. 
 
ii) agree whether to produce a report on the basis of the evidence 
session held on 23 January on the health treatment of drug 
abusers. 
 
iii) if so, agree that the draft of that report be considered in 
private, as is the Committee’s usual practice. 

 
 

 
 
 
 
 

Roseanna Cunningham 
Convener 



 
Agenda Items 6           HC/S2/07/03/08 
  20 February 2007 

 
Draft Legacy Paper 

 
Health Committee 2003-7 

 
 
Introduction 
 

1. The Health Committee has had a particularly busy agenda through the 
second session of the Parliament. It has learnt much through the 
process of handling a large volume of primary and secondary 
legislation, inquiries, and petitions that it would like to pass on to its 
successor.  

 
2. This paper reviews the activity that we have undertaken and highlights 

a number of suggestions that we would wish to make to our 
successors. in doing this, we recognise that any successor will have 
complete autonomy in handling its workload in the way that it sees fit 
and may wish to take alternative approaches. Nevertheless we hope 
that the lessons of our experience may prove useful. 

 
3. This paper starts by providing a sort summary of the activity that we 

have undertaken over the four years (section 1). It then reviews the 
strategies that we have adopted to try and manage a substantial 
workload (section 2). In section 3 we highlight a number of innovative 
approaches that we have taken and whose use we would advocate.  

 
4. The latter part of the paper examines potential inquiry topics that a 

successor committee might wish to consider at the start of the third 
session, together with reasons why we have selected them (section 4). 
It is intended to provide a ‘long leet’ of possibilities only. The paper 
concludes with a list of informal criteria which we have found useful in 
selecting topics for inquiry (section 5). Section 6 recommends a 
Committee awayday. 

 
5. Where we have specific suggestions to make to our successor 

committee these are shown in bold. 
 
 

1. Background: Activity during the Second Session 
 

6. The Committee has had a heavy burden of legislation through the 
second session and this has restricted the inquiry work that it would 
like to have undertaken. 

 
7. We were the lead Committee on the following Scottish Bills: 

 



• Primary Medical Services Bill  
 

• National Health Service Reform Bill                           
 

• Breastfeeding etc Bill  
 

• Prohibition of Smoking in Regulated Areas Bill 
 

• Smoking, Health and Social Care Bill 
 

• Abolition of Prescription Charges Bill 
 

• Human Tissue Bill 
 

• Adult Support and Protection Bill 
 

• Health Board Elections Bill 
 
• Treatment of Drug Users Bill 

 
 

8. The Committee also undertook inquiries into the following subjects: 
 

• Infection with Hepatitis C through NHS treatment 
 

• NHS services for treating Eating Disorders 
 

• Workforce Planning in the NHS 
 

• Access to Dental Services (commissioned research) 
 

• NHS Drugs in Scotland - Licensing and Prescribing* 
 

• Health Inequalities in Scotland* 
 

• IT and the NHS in Scotland* 
 

• Free Personal Care for the Elderly and Care Regulation 
 

• Hospital Car Parking* 
 
[*Denotes single-session inquiries.] 

 
 

2. Strategies to Manage Workload 
 

9. The single biggest issue that the Committee has had to face is the 
overall volume of bills, subordinate legislation and petitions which it has 
been asked to undertake. It has had to devise ways in which to handle 



this workload to ensure that it is both able to scrutinise effectively and 
yet still has the capacity to undertake inquiry work of its own choosing. 

 
Bills 

 
10. The Committee has dealt with at least two Bills a year during the 

second session, and some of these have been major and controversial 
pieces of legislation, e.g. the Smoking, Health and Social Care 
(Scotland) Bill. It is in response to the pressure of Bill consideration that 
the Committee has developed a number of its more innovatory ways of 
working, for instance roundtables (see below). 

 
Members’ Bills 

 
11. The Health Committee is perhaps unusual in the number of Members’ 

Bills that have been referred to it has considered (5). The 
Breastfeeding Bill reached the statute book, and the consideration of 
the Prohibition of Smoking in Regulated Areas Bill triggered the 
introduction of the Executive’s Smoking, Health and Social Care 
(Scotland) Bill. The Committee also supported both the other Members 
Bills submitted to it, on the abolition of prescription charges and health 
board elections, though these fell at stage 1. 

 
12. There is therefore clearly a role for thoughtfully prepared 

Members’ Bills within the parliamentary system. The Health 
Committee has been careful to treat Members’ Bills in exactly the 
same way as Executive Bills - to give them full consideration at 
stage 1- and we would advocate this approach to our successor. 

 
13. Given this context the Committee was particularly disappointed that the 

deadline for the introduction of Members’ Bills was set so late in the 
session that proper consideration of those bills submitted immediately 
before the deadline was not feasible for committees. In our case we 
were unfortunately unable to give proper consideration to the 
Treatment of Drug Users Bill due to the time constraints. 

 
14. The Health Committee therefore recommends that the deadline for 

introduction of Members’ Bills in the third session of the 
Parliament be brought forward. 

 
Inquiries 

 
15. Due to its other commitments the Committee has had less opportunity 

to undertake inquiry work than it would have wished. It has therefore 
had to be very selective in choosing inquiry topics - having informal 
criteria for this has helped (section 4). The other tactic it has used is to 
undertake ‘one-off’ inquiry sessions (see Section 3). Whilst this is 
unsatisfactory in some ways, it has allowed the Committee to span its 
remit in a way which it would otherwise have been unable to do. 

 



16. Towards the end of the second session the possibility of undertaking 
post-legislative scrutiny emerged, the early Parliamentary Acts having 
been in place long enough to make evaluation possible. The 
Committee’s principle focus for this activity was its inquiry into the care 
legislation. Focussing on a specific piece of legislation - whether it has 
been implemented in the way anticipated, whether it has met its policy 
aims – was a revealing and useful exercise, which generated many 
concrete recommendations. It is a process that we would recommend 
to a successor. 

 
17. The committee would recommend post-legislative scrutiny as a 

useful focus for committee inquiries. 
 

Subordinate Legislation 
 

18. The Health Committee has dealt with over 360 items of subordinate 
legislation in the past four years, the highest of any subject Committee. 
It has sought to manage the consideration of instruments in an efficient 
manner by placing them on Committee agendas early, and then calling 
Executive officials to explain their proposals if Members raise any 
issues. 

 
19. Where very significant items of Subordinate Legislation are being 

considered, for example the definition of places covered by the 
smoking ban, the Committee has invited the Minister to give evidence 
on them in advance. It has also on occasion taken ‘pre-emptive’ 
evidence on subordinate legislation that has yet to be laid, e.g. on the 
regulation of psychologists, as a way of managing its workload. 

 
20. However, the effective scrutiny of Subordinate Legislation is often 

hindered by the poor quality of the Executive Notes which accompany 
it. The note is meant to explain, in simple terms, what the legislation 
does and why. Frequently it does neither of these things and is often 
an exact repetition of text contained in the legislation itself. In these 
circumstances the Committee is more likely to require officials to attend 
and explain legislation – a task which could have been achieved by a 
more illuminating Executive Note. 

 
21. In addition, it not clear that the Health Department has an overview of 

the subordinate legislation that it will be lodging, which results in gluts 
of orders being received at points in the Parliamentary calendar, and 
orders occasionally coming into effect before their consideration has 
been completed, although this has happened less frequently more 
recently. 

 
22. The Health Committee raised these issues with the Subordinate 

Legislation Committee as part of its inquiry into the Subordinate 
Legislation Committee process. 

 



23. The Health Committee would suggest to its successor that it 
adopt a similar approach to the consideration of Subordinate 
Legislation in order to cope with the volume of instruments that it 
is likely to receive. This would imply dealing with many 
uncontentious ones swiftly, but focussing attention on the more 
controversial. 

 
24. The Committee would also recommend continuing to work with 

the Executive to bring about a qualitative improvement in the 
standard of Executive Notes that accompany instruments. 

 
Petitions 

 
25. The Committee has dealt with 64 petitions in the last four years. They 

have covered a wide range of health and care issues. 
 

26. The Committee has occasionally initiated stand-alone inquiries in 
response. For example in response to a petition on the lack of NHS 
services for those with eating disorders the Committee initiated a small 
inquiry, taking evidence in Grampian from the petitioners and others. 
The Committee found that support services were severely lacking in 
the NHS and as a result health boards were spending millions of 
pounds purchasing services from private providers. The Deputy 
Minister accepted many of the recommendations in the Committee’s 
report on the issue, and has kept the Committee well informed on the 
implementation of changes. 

 
27. For many other petitions the Committee has taken the opportunity to 

absorb them into other work that it has been doing. It has been able to 
achieve this by ensuring that the focus of the petition is one of the 
perspectives that the committee takes into account in its investigations 
and questioning of witnesses (for instance in the free personal care 
and workforce planning inquiries). This is a technique that has worked 
well and has enabled the Committee to actively consider more petitions 
than it would otherwise be able to do. 

 
28. The Committee would suggest to its successor that it consider 

wherever possible absorbing petitions into work that it 
undertaking in order to maximise the active consideration of 
petitions. 

 
Budget Scrutiny 

 
29. The Committee has found it difficult to analyse the health and care 

budget for a number of reasons. The time available to subject 
committees is too short to allow in-depth scrutiny; the vast bulk of the 
budget is allocated to health boards and these figures are not broken 
down; the budget definitions have changed year on year. 

 



30. The Committee has more recently adopted a number of tactics to offset 
these difficulties. It has opted to focus scrutiny on a particular aspect of 
the budget (e.g. mental health); it has looked at longer-term trends 
rather than just the current year’s budget (allowing it to begin work 
earlier); and it has used advisers extensively, including commissioning 
research from them. The Committee would recommend all of these 
methods to assist budget scrutiny. 

 
31. The Committee suggests that, in order to aid budget scrutiny, its 

successor give consideration to the appointment of budget 
advisers and the commissioning of research, and a focus on 
specific aspects of the budget and the longer-term. 

 
European Issues 

 
32. The European Union’s remit on health relates not to health services but 

to issues such as cross-border public health, professional recognition 
and food safety. Nevertheless, these issues, such as legislation on the 
registration of health professionals, can have a marked and 
controversial impact and are worth pursuing. 

 
33. The Committee would recommend that it identify early in the 

session specific European issues that it would wish to monitor, 
and utilise the Parliament’s resources to monitor these. It would 
also suggest that it continue the process, initiated by this 
Committee, of requesting an update from the Executive on activity 
that it is undertaking to transpose European directives into 
Scottish law. 

 
34. The Committee also believes that it is important when considering 

issues in a Scottish context not solely to naval gaze, but to look beyond 
Scotland at examples and initiatives elsewhere, particularly in Europe. 
The Committee has done this from time to time, for example examining 
the impact of the smoking ban in Ireland, although there has on 
occasion been resistance from the parliamentary authorities. 

 
35. The Health Committee would recommend to its successor that, 

when considering important policy issues, whether in inquiries or 
bills, it examine relevant evidence from Europe and further afield, 
including study visits where this is the most effective way of 
collecting evidence. 

 
 

3. Innovative Approaches 
 

36. The workload of Bills, subordinate legislation and petitions that the 
Committee has faced has led it to experiment with a number of 
innovatory approaches, particularly for evidence-taking. These have 
proved largely successful.  

 



37. These approaches have partly been devised to make more efficient 
use of the Committee’s time, but also to try and enhance the 
engagement of the Committee with its ‘constituency’ of stakeholders 
and members of the public. 

 
38. This section reviews the techniques that the Committee has utilised. 

 
Roundtables 

 
39. The Parliament’s move from George IV Bridge to Holyrood and the 

occupation of the new Committee Rooms created the opportunity to 
seat more people around the Committee tables. The Health Committee 
has taken full advantage of the potential for ‘roundtable’ committee 
meetings and has probably used them more consistently and for more 
purposes than any other committee. 

 
40. The format involves interspersing committee members and witnesses 

around the table, and seeking to generate a debate amongst the 
witnesses, with members taking a more passive role, although able to 
ask questions or initiate discussions. 

 
41. The Health Committee has used this technique successfully in a 

number of different contexts. It has used it to take evidence on bills 
(e.g. the Smoking, Health and Social Care Bill) and inquiries (e.g. the 
workforce planning inquiry), and for one-off sessions or ‘Hearings’ (e.g. 
hospital car parking).  

 
42. The technique probably works best where there is a clear focus for 

discussion, strong differences of opinion and the debate can be self-
propelling. These sessions do also require strong chairing, so that a 
few voices do not dominate.  

 
43. Overall the use of roundtable sessions has been very beneficial for the 

Committee. It has allowed it to take large volumes of evidence from a 
wide range of groups in a relatively short space of time. It has also 
allowed witnesses to question each others’ views and develop a 
dialogue more effectively than can be done with sequential witness 
evidence sessions.  

 
44. The Health Committee would thoroughly recommend to its 

successor the use of roundtable evidence sessions in appropriate 
circumstances.  

 
Stakeholder Events 

 
45. Prior to the launch of its Inquiry into the care legislation the Committee 

held a ‘Forum’  for all those with an interest in this area of policy in 
Perth in September 2005. There were 100 invitees that included not 
just those who run or monitor care services, but also clients of care 
services and carers. Space was also left for a number of members of 



the public who could ‘write in’ once the event was publicised and 
attend, and this they did. 

 
46. The Forum was designed to help the Committee narrow the focus of its 

inquiry into the care legislation passed by the first Parliament, and was 
successful in this respect. Following a series of structured workshops 
and a general session, the meeting came up with a clear set of 
priorities for the inquiry, which, in the event, the Committee accepted.  

 
47. The Forum was thoroughly evaluated by the Parliament’s public 

information services and the views of participants were found to be 
very favourable. 

 
48. Such events take considerable organisation and staff resources, and it 

is important to ensure that the mix of those who attend covers all 
perspectives. However, the Committee’s experience has been positive 
and it believes that there is scope for using this sort of Forum for other 
aspects of committee scrutiny work. 

 
49. The Health Committee would recommend the use of stakeholder 

events to inform scrutiny work in appropriate circumstances.  
 

Public Debate in the Chamber 
 

50. In April 2005 the Health Committee hosted a major public debate in the 
Chamber on the future of the National Health Service. The invitees 
were representatives of all those with an interest in the NHS: patient 
representatives, health workers, local campaign groups, health board 
members, etc.  

 
51. The debate was organised to provide a focus for the public debate then 

taking place on the future structure of the NHS, and brought into the 
Chamber groups who had previously been demonstrating outside it. 
The debate provided a public airing for a range of views and was 
widely reported in the media. Members of the Kerr Commission into the 
future of the NHS in Scotland participated and in this way the event 
also had an input to that study. It was very well received by those who 
participated. 

 
52. The Health Committee would recommend that consideration be 

given to hosting a similar public debate, should appropriate 
circumstances arise. 

 
Commissioning Research 

 
53. The Committee has commissioned two major pieces of research in lieu 

of having the capacity to undertake inquiry work itself. This comprised 
research on access to dental services in Scotland as a stand-alone 
piece of work, and on the take-up of direct payments, as part of the 
inquiry into the care legislation.  



 
54. In both cases the research threw up very useful evidence and the 

researchers were invited to present their finding to the Committee, 
followed by questioning of the Minister on the findings. These sessions 
worked well, and the Committee would recommend this as a 
mechanism of inquiry. In the case of the dental research, the research 
prompted a Parliamentary debate. 

 
55. The Committee recommends consideration of the commissioning 

of research as a technique to scrutinise issues, particularly where 
time constraints do not allow a full inquiry. 

 
Single Session Inquiries 

 
56. Another mechanism that the Committee has used to undertake inquiry 

work within the limited capacity available to it is single session inquiries 
or hearings, where all the evidence is heard in a single day, including a 
response from the Minister. This method inevitably has limitations and 
can prove a little frustrating, but has been useful in allowing the 
Committee to cover a much wider range of topics than it would 
otherwise be able to do. The mechanism is particularly suited to more 
straight-forward topics, e.g. hospital car parking charges. 

 
57. The Committee would suggest that its successor consider the use 

of one-off evidence ‘hearings’ for inquiry into more straight-
forward issues. 

 
External meetings 

 
58. Like most of its counterparts the committee has held the view that it is 

important to meet or otherwise hold events outwith Edinburgh through 
the session. It has sought do this roughly twice a year, and to meet in 
most of the regions of Scotland over the four years. 

 
59. However, this has been on the basis that there is a rationale for 

meeting in a particular location. The Committee for instance met in 
Stonehaven when considering a petition originating from that area. 
External meetings have also provided the opportunity to make local 
visits. Prior to its meeting in Dundee the Committee visited the 
headquarters of the Care Commission which is based in the City. 

 
60. The Committee suggests that its successor look for appropriate 

opportunities to meet outwith Edinburgh around twice a year, and 
that it attempt over the session to ensure a range of locations 
across Scotland. 

 
Case Study Visits 

 
61. The Committee has undertaken case study visits for every major 

inquiry it has pursued and for some stage 1 Bill inquiries. It has been 



normal practice to arrange a number of visits across different parts of 
Scotland by groups of members to get a feel for the issues on the 
ground and help inform subsequent questioning of witnesses. Groups 
of members have normally been multi-party and members have 
avoided their own constituencies. The Committee has found this a very 
effective way of working. 

 
62. The Health Committee would suggest to its successor that it 

consider undertaking case study visits across a variety of areas at 
the start of its major inquiry work and for Bill scrutiny where 
appropriate. 

 
Launching Committee Reports 

 
63. The Committee has used a variety of methods to launch the publication 

of its reports. For major reports, such as free personal care, this has 
included inviting those who have given evidence to the Committee and 
other stakeholders to attend. This has worked well in terms of 
supplying copies of reports as soon as they are published to those who 
have contributed and giving them immediate access to the media to get 
their reaction across. The arrangement has also been very popular with 
the media, and has probably ensured greater media coverage than 
would otherwise have been the case. 

 
64. The Committee would recommend that consideration be given to 

inviting inquiry witnesses to the launch of major reports. 
 
 

4. Potential Selection Criteria for Inquiries 
 

65. The Health Committee has found it difficult to select inquiry topics as it 
has had relatively little capacity to undertake inquiries and many issues 
demanding attention. The Committee has over time adopted an 
informal set of principles to assist in selecting topics on which to 
undertake inquiries. In general they have proved helpful in guiding it in 
its choices. The criteria are reproduced below as they may be of 
assistance to our successor. 

 
66. Portfolio Balance. Over the course of the parliamentary session we 

have tried to balance our work across the health and care remit, so that 
every area receives some scrutiny. We have, for instance, in the last 
year focussed our budget scrutiny on mental health as it had received 
relatively little attention during the session.  

 
67. Avoiding Duplication. Where other bodies, for instance the Audit 

Scotland, are investigating or have recently investigated an issue, the 
Committee has tended to avoid duplicating this work, or waited until it 
is published before reviewing. There may of course be cases where a 
committee regards other investigations as inadequate, and would still 
wish to pursue its own, perhaps with a slightly different focus. 



 
68. Making a Difference. Most Committee members wish, by the end of 

the Parliamentary session, to have had an impact on the governance of 
Scotland. This committee has therefore had a preference for inquiries 
that have the potential to lead to concrete recommendations, capable 
of being implemented.  

 
69. Scale. An inquiry with too-large a remit can become unwieldy and lose 

focus. It can also drag on unduly, lose its impetus or be overtaken by 
events. For these reasons we have found it useful to limit the scale of 
inquiries and attempt to focus them clearly at the outset. 

 
70. Condition-specific Issues. It is not unusual for the committee to be 

approached by support or other bodies representing people with a 
particular condition or ailment. In some cases there may be special 
issues attached to the condition which are worthy of investigation. 
However, in general the Committee has not pursued inquiries on these 
topics because they ineviatabaly lead to the question of competing 
priorites for resources to treat different conditions, and the Committee 
may not have much to add to this debate. 

 
71. Local Issues. In a similar manner the Committee has resisted 

becoming involved in issues which relate to the local provision of health 
services, although this has been a very controversial issue in some 
areas during the second session of the Parliament. Instead the 
Committee has sought to determine whether there are forces that are 
driving these changes at a national level and examine these. The 
Committee’s Workforce Planning Inquiry for instance  examined the 
centralising influences created by current medical thinking. 

 
72. Potential for Committee Legislation. Committees have the ability to 

initiate legislation on their own behalf. However, few have ever used it, 
and neither has the Health Committee during this session. Our 
successor committee may wish to direct some of its time to examining 
issues where there may be a need for legislative change that it could 
initiate at a later date, should this prove necessary. Given the time that 
it takes to develop legislation, we would recommend that inquiries that 
might result in legislation be given a priority during the first year of the 
next session. 

 
73. Timing. An issue may be one that it would be useful and appropriate 

for the committee to examine, but the timing is wrong. For instance it 
might be premature to examine legislation before enough evidence is 
available from its implementation, or too late if a review is already 
being undertaken. Similarly,  issues may be politically topical at one 
moment, but be of less interest shortly thereafter. This Committee has 
been wary of taking on issues which have the potential to lose public 
interest, or become irrelevant, by the time that the committee reports. 
This Committee has not therefore responded to demands to examine 



issues such as the latest hospital waiting lists figures, which in any 
event are often dealt with by the Parliament in the Chamber. 

 
 

 
5. Potential Activity in the Third Session 

 
74. Our successor committee will wish to come to its own views as to 

which issues to scrutinise. Nevertheless, as a starting point we think it 
might be helpful to list potential issues of which we have become 
aware through our own work. 

 
 

Potential Bills 
 

75. The Bills which come before the committee will of course depend on 
the outcome of the election, but there is one draft bill on which 
consultation is currently taking place. The draft Public Health Bill is 
designed to update public health legislation, and particularly the 
management of communicable diseases, which are currently covered 
by the Public Health Act of 1897. 

 
 

Potential Subjects for Inquiry 
 

76. This Committee has begun post-legislative scrutiny during this session, 
and some of its most successful work has been on this basis, e.g. free 
personal care. There are a number of pieces of legislation from the 
second session which would merit examination (see section 2 for full 
list), but perhaps the most obvious is the Smoking, Health and Social 
Care (Scotland) Bill, on which the Committee held a Hearing late in the 
second session. The impact of this Act might also be suitable for a 
‘one-off’ evidence session from September 2007, when the results of 
the initial evaluation undertaken will become available. 

 
77. There are a number of other issues on which the Committee has 

undertaken some scrutiny but has not been able follow this through 
due to its other commitments, but where it believes more useful work 
could be undertaken. This includes: 

 
78. Prescription Charges – the Parliament did not support the Abolition of 

NHS Prescription Charges (Scotland) Bill, but the Executive did accept 
that the current system of exemptions was untenable and agreed to 
undertake a review. No review has yet been published. 

 
79. Dental Services – the Executive introduced a Dental Strategy in 2006 

in response to criticisms of access to NHS dentists, some of it from the 
Committee. Its implementation would be a useful study – there have 
been some criticisms of its operation, including from the British Dental 
Association. 



 
80. NHS 24/ Out of Hours Services – there were considerable criticisms 

of the service when it was introduced, but these have now receded 
somewhat. It would be nevertheless be useful to assess it once in 
operation for a while. 

 
81. Drug Rehabilitation – the Committee undertook a Hearing into the 

rehabilitation of drug abusers following the introduction of the 
Treatment of Drug Users Bill by Rosemary Byrne MSP. The session 
raised a number of concerns about current policy, for instance the 
relatively low level of success of rehabilitation in Scotland, which are 
worthy of further scrutiny. 

 
82. Public Health issues – the Committee was intent on examining public 

health issues, but found difficulty in finding an effective focus for this as 
well as the time to undertake it. One option would be to scrutinise the 
body that has responsibility for public health promotion NHS Health 
Scotland. 

 
83. Pay Modernisation – all NHS staff, whether consultants, GPs, nurses 

or others have been subject to new pay deals with new contracts. They 
absorb a large proportion of the increased funding going to the NHS, 
and yet some, e.g. the consultants’ contract, have been subject to 
much criticism. As a major change in the NHS this is worthy of scrutiny, 
but may be a large topic to tackle as a single issue. 

 
84. Drug Approval System – Scotland has its own system of approving 

whether drugs should be prescribed by the NHS, which the Committee 
examined in a single session hearing. Many bodies question individual 
decisions on drugs, but it may be worth examining the approval 
process overall, including the rapidly increasing NHS drugs bill. 

 
85. Electronic patient records – NHS Scotland is creating a system of 

electronic records through an incremental system. Large IT 
developments such as this have potentially huge benefits but have 
traditionally been fraught with difficulties; the parallel system in England 
and Wales has run into many problems. 

 
86. Health inequalities – recent increases in health have not necessarily 

reduced health inequalities which remain marked in Scotland. An 
evidence session with the Chief Medical Officer revealed that there are 
several ways in which policy may develop to address this issue. 

 
87. Diagnostics – one of the commonest complaints about the NHS in 

Scotland is time that test results take to be returned. There have also 
been a number of high-profile failures of diagnostic systems in recent 
years. Is this a neglected service? 

 
88. Workforce planning – the Committee carried out an inquiry into this in 

2005 at a time when the Executive was still developing workforce 



planning. It has since published its first workforce plan, which could be 
worth evaluating. 
 
 

89. There are also other issues which the Committee has not had time to 
examine but are worthy of consideration. These include: 

 
90. Community Health Partnerships – these have been given a major 

role in health boards and have been used as an argument against 
electing boards. An inquiry into how well they are performing would be 
an important measure of boards as a whole. 

 
91. Mental Health Services – these have undergone rapid change with 

the move to care in the community. Budget work undertaken by the 
Committee indicated that it may still be something of a ‘Cinderella 
service’ however. 

 
92. The Scottish Ambulance Service – as some NHS services become 

more centralised ambulance services will become more important. 
There have also been changes in the service over the past few years 
which have raised some issues. 

 
93. Hospital Acquired Infection – has been an increasing problem in 

hospitals. Recent initiatives by the NHS to tackle it could be monitored 
after they have been in operation for a while. 

 
94. NHS Complaints – an unusual inquiry might be to examine what the 

pattern of NHS complaints received by the Public Services 
Ombudsman indicates about weaknesses in the NHS, and to the 
mechanisms organisations have to respond to them. 

 
95. The Kerr Commission X Years on – the Kerr Commission was a 

major piece of work sponsored by the Executive and designed to form 
a template for the overall strategy and structure of NHS Scotland in the 
longer-term. It would be interesting to examine its implementation once 
it has had time to bed in. 

 
96. PPP – many of the major hospital developments in Scotland recently 

have been financed through Public Private Partnerships, yet there have 
been criticisms of their cost and the inflexibilities built into their 
contracts. 

 
97. Health Quangos – there are a considerable number of quangos in the 

health and care field. Other than the Care Commission, the Committee 
has not had an opportunity to scrutinise their work directly. It might be 
possible over a Parliamentary session to scrutinise many of these 
bodies in short inquiries. They are: 

 



• There are three in the area of mental health (the Mental 
Welfare Commission, the Mental Health Tribunal, and the 
State Hospitals Board (Carstairs Hospital)).  

 
• NHS Quality Improvement Scotland (which provides 

guidance and monitors performance) also provides an 
umbrella for the Scottish Health Council which monitors 
NHS boards to make sure they are involving patients and the 
public in decisions about services, and the Scottish 
Medicines Consortium, which advises on the clinical 
effectiveness and cost effectiveness of all newly licensed 
medicines.  

 
• The National Waiting Times Centre which manages the 

Jubilee Hospital at Clydebank.  
 

• The other quangos in the health field (the Scottish 
Ambulance Service, the SPSO, and NHS 24) are covered 
above. 

 
 
6. A Committee Awayday 
 
98. Unless these is an obvious early inquiry topic which the majority of 

Members are keen to pursue, it may be helpful to organise an early 
committee away day to examine potential topics in detail, and to agree 
more firmly the ways in which members would like the Committee to 
operate.  

 
99. This Committee held an awayday in Loch Melfort in 2003, which it 

found to be very useful in helping to agree the agenda for the 
Committee and the approach that it would take to its work. It held this 
event at the end of the summer recess to allow briefing material to be 
prepared on relevant topics over the summer. 

 
100. The Health Committee would recommend to its successor 

that it undertake an early Committee awayday to agree its 
approach and work programme. 

 
 

Roseanna Cunningham 
Convener 
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Introduction 
 
1. This Report covers the work of the Health Committee during the 
Parliamentary year from 7 May 2006 to 2 April 2007. 
 
2. The Committee has had a busy year, completing its inquiry into free 
personal care and care regulation; dealing with the Adult Support and 
(Protection) Scotland Bill – a major piece of legislation aimed at protecting 
adults at risk of harm; looking at the provision of mental health services in 
Scotland as part of its scrutiny into the Scottish budget process; scrutinising 
the Health Board Elections (Scotland) Bill and hosting a number of one-off 
sessions on the licensing and prescribing of NHS drugs in Scotland, health 
inequalities, IT and the NHS, hospital car-parking charges, the treatment of 
drug users and the impact of the smoking ban.  
 
Inquiries and Reports 
 
3. The Committee have dealt with a number of inquiries and reports over 
the year – sometimes in the form of a one-off “roundtable” session. Among the 
highlights were: 
 
Care in Scotland 
 
4. 2006-7 saw the Committee finalise its major inquiry into the provision of 
free personal care and care regulation in Scotland. 
 
5. The Committee published its report in June 2006. Whilst it was agreed 
that, on the whole, the policy has been a success, some major issues still 
needed to be addressed. These included the operation of waiting lists by 
some local authorities, the clarity of what assistance the elderly can get with 
the preparation of food and a remodelling of the of the free personal care 
budget. This attracted substantial media coverage and favourable response 
from key stakeholders. 
 
6. The report was then debated in the Chamber of the Parliament on 20 
September 2006; the Committee subsequently took evidence from the 
Scottish Executive on its own review into free personal care on 6 March 2007. 
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Car Parking Charges at Scottish Hospitals 
 
7. Members also decided to hold a roundtable session on the 
controversial issue of hospital car parking charges. The session, on 6 June 
2006, brought together representatives from the Health Boards, patients 
groups, NHS staff, the Scottish Executive and car park operators for a frank 
and open debate on this issue. 
 
The Treatment of Drug Users in Scotland 
 
8. A further roundtable session took place on 23 January 2007 on how 
drug users are treated in Scotland. This was driven by a Member’s Bill, The 
Treatment of Drug Users (Scotland) Bill (sponsored by Rosemary Byrne 
MSP), which the Committee was allocated  to consider. Participants included 
leading academics, representatives from Scotland’s GPs, groups helping drug 
users and their families and Health Boards. 
 
Scotland’s Smoking Ban – One Year On 
 
9. With the first anniversary of the ban on smoking in public places in 
Scotland approaching, the Committee invited academic researchers and the 
Health Minister on 6 February 2007 to discuss the initial impact of the ban on 
public health. 
 
Legislation  
 
Adult, Support and Protection (Scotland) Bill 
 
8. During this year, the Committee dealt with the Adult, Support and 
Protection (Scotland) Bill – legislation aimed at protecting individuals at risk of 
harm. 
 
9. In view of the sensitive issues that this Bill covered, members agreed to 
go out and meet privately with groups of individuals that the Bill aimed to 
assist. These meetings took place in Edinburgh, Kinghorn and Glasgow. The 
Committee is grateful to the Scottish Association for Mental Health, Age 
Concern Scotland and Enable Scotland for their assistance in facilitating these 
meetings. 
 
10. After thorough scrutiny at Stage 1, the Committee recommended a 
number of fundamental changes to the Bill in order to lend support to the 
general principles. The Scottish Executive took these on board at Stage 2 of 
the Bill which then completed its Parliamentary journey on 15 February 2007. 
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Health Board Elections (Scotland) Bill 
 
 
11. The Committee also considered a member’s bill proposing that there 
be an elected element to Scotland’s Health Boards. The Bill, sponsored by Bill 
Butler MSP, received the qualified support of the Committee at Stage 1; 
however it did not progress any further when debated by the Parliament as a 
whole. 
 
Scottish Budget 2007-08 – Mental Health Expenditure 
 
12. As part of its scrutiny of the Scottish Budget for 2007-08, the 
Committee agreed to look specifically at mental health expenditure across 
Scotland’s Health Boards over the past 5 years. 
 
13. As part of this work, the Committee commissioned research from Dr 
Seán Boyle of the London School of Economics, to carry out a report on levels 
of expenditure and the views of the Boards. This report was published on 14 
February 2007. 
 
Subordinate Legislation 
 
14. The Committee handled XXX Scottish Statutory Instruments this year 
and published XX Reports on these. The Committee has taken oral evidence 
from Scottish Executive Ministers and Officials where appropriate. The 
Committee deals with more Statutory Instruments that any other in the 
Parliament. 
 
Petitions 
 
15. The Committee considered a number of Petitions during the year, and 
where possible, subsumed these into ongoing work and inquiries. One 
example of this was Petition PE967 calling for an inquiry into hospital car 
parking charges which tied in with the follow-up from the Committee’s 
roundtable session on this.  
 
Meetings 
 
16. The Committee met xx times from 7 May 2006 to 2 April 2007. Of these 
meetings, XX were partly in private. For reasons that were agreed by the 
majority of the Committee, in the vast majority of cases items were considered 
in private because they involved the consideration of draft reports, or because 
individuals were being discussed as possible witnesses. 
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