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1.0 Summary 
 
The purpose of this report is to provide feedback and a perspective 
from the Scotland representative of the Commission for Equality and 
Human Rights (CEHR) Advisory Task Force on its work in the period 
December 2003 to April 2004. During this time the CEHR Task Force 
met to discuss and advise on the key issues that should be taken into 
account in the preparation of a UK Government White Paper due to 
be published in May 2004. 
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3.0 Introduction 
 
On the 30 October 2003 the UK Government announced plans to 
establish a new body, provisionally called the Commission for 
Equality and Human Rights (CEHR). The announcement followed an 
earlier UK Government consultation, “Making it Happen”, launched in 
October 2002 where these proposals were first suggested.  
 
The October 2003 announcement proposed that the CEHR would 
have the remit across Britain (England, Scotland and Wales) to; 

 

a. bring together the work of the three existing equality 
commissions; 

b. take responsibility for new legislation on age, religion and 
belief and sexual orientation, and 

c. for the first time, provide institutional support to promote a 
culture of human rights. 

 
The Government also announced its intention to establish a Task 
Force of stakeholders and experts to advise on developing the detail 
of the new body and inform the production of a White Paper 
concerning the creation of the CEHR. 
 

The CEHR Task Force was set up to advise Jacqui Smith, the UK 
Deputy Minister for Women and Equality, who is leading this project 
for the Government. The task force was set up to be an ad hoc, 
independent, advisory group comprising representatives of key 
stakeholders. There was one representative from Scotland and one 
from Wales. The task force is to meet over a period of twelve months 
with terms of reference identified as;  

• Advising Government on the role, functions, priorities 
and activities of the proposed Commission for Equality 
and Human Rights, in furtherance of the government’s 
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statement of 30 October on future arrangements for 
equality institutions in Great Britain; 

• Providing such advice in preparation for a White 
Paper;  

• Providing ongoing policy advice, including assessment 
of responses to the White Paper, on the range of 
issues described above. 

 
The conclusions of the preliminary phase of the Task Force looking at 
key issues that should be considered for the White Paper are 
contained within a report “Summary of Discussions up to 1 April 
2004” which is available, together with all the papers and minutes of 
the task force, on the DTI Women and Equality (WEU) website; 

 http://164.36.253.98/equality/project/task_force.htm 
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4.0 Report on Task Force Discussions 
 
4.1 Summary 
Overall the report of the Task Force captures reasonably well the 
issues that were discussed during the progress of this phase of the 
process.  
 
In the main the issues that were common for Britain have been 
reasonably well discussed with some exceptions such as the more 
complicated issues such as community cohesion and promoting good 
relations. Issues such as the importance of harmonising legislation 
across the equality strands and resources were discussed but little 
progress made on these in terms of the report of the Task Force. 
 
From a Scotland perspective the Task Force as a whole accepted in 
the main the key recommendations being made that are felt to be 
critical for the successful operation of a CEHR in Scotland. It was 
difficult to get some of the Scotland issues into the final report and the 
obstacle here was a concern by some of the officials as to how to 
express these issues in a report e.g. the link between the CEHR and 
the Scottish Executive. 
 
It will be important to see how many of these issues in the Task Force 
report get carried through into the White Paper proposals. 
 
The key tasks for the future will include; 
 

• Ensuring the White Paper has captured the key Scottish issues 
• Working on the detail of how the CEHR can work effectively in 

Britain and in Scotland 
• Ensuring a wider engagement of the issues with key 

stakeholders and wider communities 
• Ensuring that any legislation introduced to create a CEHR as 

the appropriate Scottish issues and safeguards expressed 
within it 

 
4.2 General issues 
The scale of the task and the limited time allowed for the process 
meant that it was difficult to explore in any detail some of the very 
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important and complex issues involved in discussions about creating 
a new body covering equality and human rights in Britain.  
 
I share general comments from Task Force members and external 
stakeholders that the process and proposed timeframe limits the 
amount of engagement that is able to take place with wider 
stakeholders and communities of interest. This is a particularly 
important challenge for Government to ensure that it fully 
understands the wide range of views on these proposals and seeks 
to ensure that it responds effectively to them. 
 
The report on the work of the Task Force has been presented as a 
summary of discussions. There were a number of Task Force 
members, including myself, who had expressed a view that the report 
should have tried to tease out the key recommendations of the Task 
Force as this would have led to a stronger and more coherent 
document. This was not possible, partly due to timescale and partly 
due to other task force members who were more reluctant to attempt 
this approach.  
 
There are many issues that were identified prior to the process that 
were common in England, Scotland and Wales that have been 
positively addressed by the Task Force report. 
 
The Task Force spent some time in the early meetings discussing 
and attempting to set out a vision of equality and human rights for 
Britain and the role and benefits that a CEHR could bring to this. 
 
There has been a commitment to the concept that the CEHR should 
be independent and have a balance of powers and functions 
emphasising both promotion and enforcement approaches. In the 
absence of new equality legislation there has been a commitment to 
ensuring the preservation of the current powers and functions of 
existing and recent legislation into the new body. 
 
The important role of the CEHR in engaging stakeholders has been 
acknowledged with the proposal that the CEHR should have a duty to 
consult placed upon it. 
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The need for the CEHR to address the key issue of supporting 
individuals and the provision of information and advice was also 
reflected in the report.  
 
The Task Force report identifies some key principles in supporting 
business and the public sector. There was some criticism within the 
Task Force that this approach meant that a similar exploration of 
supporting the voluntary sector appeared to be excluded. Working 
with the voluntary sector is explored in other ways such as in the 
‘Partnership Working’ section of the report. There were suggestions 
that perhaps this could have been addressed differently by an overall 
approach to supporting employers which could have addressed the 
common issues faced by business, public and voluntary sectors with 
additional sections on the particular needs of business and the public 
sectors.  
 
Issues of governance were discussed in some depth with different 
models of governance considered. A proposal of placing a duty on 
the Secretary of State to ensure that the governance arrangements 
reflected the different key stakeholders while providing the 
organisation with the appropriate skills required was suggested. 
 
Regional and local arrangements were discussed, acknowledging the 
different context for Scotland. Overall the Task Force felt that the 
CEHR should have a regional presence. 
 
Discussions took place on the role of the CEHR in promoting good 
relations and community cohesion, again reflecting the different 
Scottish perspective on these agenda’s. This discussion stemmed 
from the Commission for Racial Equality’s (CRE) current duty to 
promote good relations and whether it would be possible to extend 
this duty to the other equality strands. This was one area that was 
agreed was complex and required further consideration and 
discussion. Linked to this discussion was the ability of the CEHR to 
have a grant making power, again inheriting a power from the CRE.  
 
In the course of the Task Force discussions there have been 
particular concerns raised by organisations from the disability 
community over the specific and different needs of disabled people 
and the potential loss of representation of disabled people. The 
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current arrangements for the Disability Rights Commission (DRC) 
guarantee a proportion of Commissioners with a disability which may 
not be reflected in the new arrangements. Other issues of concern 
highlighted that the DRC was still relatively new with a large agenda 
still to deliver. Proposals to address these concerns were put to the 
Task Force and these included the guaranteed inclusion of disabled 
people on the CEHR Board, possibly through statutory provision and 
the establishment of specific committee arrangements to carry 
forward provision for disability with in the CEHR. While many Task 
Force members expressed understanding of these concerns there 
were concerns that these proposals, if they are to proceed, may 
compromise the need for an integrated, cross-strand working and 
approach. Others also expressed the concern that this might also 
lead to calls from other equality strands for similar consideration 
which could threaten and weaken the concept of a CEHR. 
 
There are a number of key concerns that were raised almost 
unanimously in the Task Force which are not adequately reflected in 
the text of the report. One of these was general support in the Task 
Force on the need to harmonise the different legislation across all 
equality strands. The Government position was stated early on that 
this was not a proposal that would be considered at this time.   
 
Another issue was the subject of adequate resources for the CEHR 
and that this process should not be used as a cost saving exercise. It 
was felt to be crucial that the CEHR should be adequately resourced 
to be able to carry out its challenging role. 
 
There was disappointment in some parts of the Task Force that the 
proposed power and responsibility of the CEHR on human rights was 
focussed principally on promotion without enforcement powers similar 
to those for its equality responsibilities. Other comments included lack 
of comment on important issues such as relating the work and 
structure of the CEHR in a human rights context to the Paris 
Principles. 
 
Another issue of concern among task force members was the lack of 
support and arrangements for the newer equality strands and the lack 
of resources provided for the adequate implementation of the 
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Employment Directives on sexual orientation and faith in the period 
up to the establishment of a CEHR. 
 
4.2 Scotland proposals 
The comments and input of Scotland issues were on the whole well 
received, welcomed and generally supported by the Task Force 
members. There was general support for the principle that the 
development of the CEHR would need to be done in a way that was 
appropriate for the needs of Britain and of the particular needs of 
Scotland and Wales. 
 
The Task Force report, “Summary of Discussions up to 1 April 2004”, 
generally reflects well the discussions with respect to Scotland and 
Scotland issues are well mainstreamed through the report. 
 
In terms of the five key Scotland issues that were highlighted within 
Scotland in advance of the Task Force these have all been generally 
accepted in principle to varying degrees. There have been some 
issues that have been more difficult to get acknowledged in the report 
and have required ongoing discussions with WEU officials outside the 
Task Force meetings. 
 
Working with Scotland Act Equality Definition 
In general this principle has been accepted. This has been 
particularly important on the proposal for a general function of the 
CEHR to “Promote equality of opportunity within each of the 
protected strands”, where the definition has been extended to, 
“including the specific provisions in the devolved nations” which 
should cover the Scotland Act Schedule 5 definition. 
 
Engaging with the Scottish Parliament and Executive 
The Task Force report has recommended that the CEHR should be 
required to lay an annual report before the Scottish Parliament.  
 
There has been less commitment to the proposal for a formal link 
between the CEHR and Scottish Executive. The report notes that 
there was discussion on the CEHR in Scotland advising the Scottish 
Executive on equality and human rights matters but that further work 
would be necessary to consider an appropriate way forward. WEU 
officials have expressed the view that the link needs to ensure that 



CEHR Task Force Report Scotland Representative                                                               Page 11 of 21                       

there is clarity on the purpose and remit of such a link, its implications 
for both the CEHR and the Scottish Executive. Additionally it should 
not compromise or confuse the CEHR accountability to the UK 
Government or give the CEHR a formal scrutinising role over the 
Executive. 
 
Scotland Representation on CEHR Governance  
The Task Force report has recommended that one of the CEHR 
Board members should be appointed with special knowledge of 
Scotland, and that the appointment should be made with the 
agreement of the devolved administration. 
 
The Task Force report also set out that one of the skill requirements 
of the CEHR Board should be “knowledge and understanding of 
devolution, and Scotland and Wales.” 
 
There was less support for the idea of more than one Scotland 
Commissioner/Board member. There are currently three Scotland 
Equality Commissioners, one for each of the current three 
commissions. This proposal places a large responsibility on the 
Scotland Commissioner of the CEHR who may be in the position of 
having to provide the Scotland perspective on the very extensive 
CEHR remit and agenda. 
 
Establishment of a CEHR Scotland Committee/Board 

The Task Force agreed that there was a strong case for a CEHR 
Scotland Committee with delegated powers and autonomy with 
accountability to the CEHR Board. It has been proposed that the 
Committee be chaired by the Scotland Commissioner, which adds 
further responsibility to this position. 
 
The proposed functions of the committee would be to set priorities, 
ensure relevance and provide oversight of CEHR’s Scotland work. 
The Committee would also have a role in providing input to and 
informing the GB Board in developing GB-wide policy and strategy. 
 
It noted that further discussion was needed for the appointment 
process to the Scotland Committee and that the input of the devolved 
administration would be required. It also notes that the appointment 
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to committees should be handled by the CEHR through an open and 
transparent process. Further discussion is needed to clarify this 
process and it would be important within Scotland that the process is 
seen to be transparent, open and accountable to ensure that the 
Scotland Committee has legitimacy and credibility.  
  
CEHR and the Scottish Human Rights Commission 
The Task Force recognised the particular context of human rights in 
Scotland including the impact of the Human Rights Act on the work of 
the Scottish Parliament and Executive, the implications of Scotland’s 
different legal system, and the commitment to the creation of a 
Scottish Human Rights Commission. 
 
The Task Force recommended the importance and need to have a 
Memorandum of Understanding between the CEHR and Scottish 
Human Rights Commission. 
 
It became clear during discussions around the human rights agenda 
that this is potentially one of the most complex areas for the work of 
the CEHR in Scotland. There is great potential for confusion between 
the CEHR remit and the Scottish Human Rights Commission remit. 
Examples of this include the clarification over issues such as which 
organisation takes the lead in reserved and devolved matters and 
clarification on issues that are a potential mixture of reserved and 
devolved matters e.g. aspects of healthcare and asylum matters.   
 
The memorandum of understanding will need to clarify the 
differences between the legal systems in England and Wales and 
Scotland. Proposals for CEHR human rights powers around third 
party intervention in the courts and judicial review have to be done in 
a way that ensures consistent powers for the CEHR in Scotland. 
 
There is a further complication in that there are differing views among 
human rights and legal experts in the field as to what is required to 
enable consistency of approach for the CEHR in Scotland.  
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5.0 Development of the CEHR Debate in Scotland 

5.1  Background 
There has been an interest in Scotland in developing a debate and a 
Scottish perspective on the implications of proposals for the CEHR 
since the proposals were first made.  
 
The Equalities Co-ordinating Group (ECG) initially led the debate. 
The ECG is a network comprising the Scotland offices of the three 
current equality commissions - the Equal Opportunities Commission, 
Commission for Racial Equality and the Disability Rights Commission 
– the Equality Network (Scotland’s national LGBT policy and 
campaigning organisation), Age Concern Scotland, the Scottish 
Interfaith Network and the Scottish Human Rights Centre. The ECG 
also has observers from COSLA, Scottish Executive Equality Unit, 
Scottish Parliament Equal Opportunities Committee and the Scotland 
Office.  
 
The ECG felt it was important to develop a full understanding of the 
implications for the CEHR and how it would operate in Scotland. It 
recognised that the context of equality and human rights in Scotland 
was different, particularly with devolution and the establishment of the 
Scottish Parliament and Scottish Executive. 
 
Some of the key activities the ECG organised to help progress the 
debate included; 
 

• A seminar in August 2002 which brought together key 
stakeholders and experts. 

• A Scotland wide conference in November 2002 to disseminate 
debate and awareness of the proposals to a wider audience. 
The Conference was addressed by the then Secretary of State 
for Scotland, Helen Liddell. 

• Meetings with Scottish Executive Minister for Communities and 
Under Secretary of State for Scotland. 

• Assisting with a Making it Happen consultation event that was 
organised by the DTI and Scottish Executive in Edinburgh in 
January 2003. 
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• Meetings with officials from the Women and Equality Unit and a 
meeting with the UK Deputy Minister for Women and Equality in 
London in September 2003. 

 
Following the October 2003 announcement of the establishment of a 
CEHR Task Force the Scottish Executive Equality Unit facilitated the 
establishment of a Scottish Equality and Human Rights Reference 
Group. This group brought together a number of organisations from 
the different equality strands, commissions, and other stakeholders 
from business, unions and civic Scotland. Its purpose was to provide 
a forum for debate and to act as a consultation and support 
mechanism for the CEHR Task Force Scotland representative. Other 
networks such as the SCVO led Equality Coalition have also fed into 
the developing CEHR debates. 
 
5.2  Scottish context 
 
It was concluded that any new arrangements and structures 
developed should be done so in such a way as to fully take into 
account the distinctive economic, political, legal, civic and cultural 
circumstances in Scotland.  This will be a key test as to whether any 
new body will be likely to be able to take forward both the GB and 
Scottish agendas on equalities and human rights further in Scotland. 
New arrangements need to reflect and be sympathetic to the ethos of 
partnership working in Scotland. The extent to which a new body is 
able to consult and engage with a range of stakeholders and existing 
networks will be critical to its future establishment and development.  
 
The advent of devolution has seen a welcome priority placed on 
equalities at the heart of the agenda for the Scottish Parliament and 
Scottish Executive. The range of responsibilities that are now within 
the remit of the Scottish Parliament and Executive, and which include 
areas such as health, social care, education, criminal justice, 
transport, local government, are all ones that have significant 
implications for the equality and human rights agenda and issues 
within that. One consequence of the definition of equality of 
opportunity in Schedule 5 to the Scotland Act is that it covers a wider 
range of equality grounds than the six being considered in the context 
of Making it Happen.  Any new body operating in Scotland needs to 
be able to do so in cognisance of this wider equality agenda and also 
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the focus of mainstreaming of equal opportunities within the devolved 
administration.  
 
While anti-discrimination and employment legislation is reserved to 
Westminster the Scottish Parliament has the power, under Schedule 
5 to the Scotland Act 1998, to place duties on public bodies to 
promote equality of opportunity. The Scottish Executive and 
Parliament have used this power extensively in a range of policy and 
legislation such as the recently passed Local Government in Scotland 
Act 2003 which places a general duty on local authorities to 
encourage equal opportunities throughout their functions.  
 
The debate in Scotland over future equality and human rights 
arrangements in many ways is starting from a different point than 
elsewhere in Britain, given the specific history of collaboration and 
partnership working over equalities between agencies in Scotland, as 
well as the policy of mainstreaming and that this needs to be taken 
into account in the creation of any new Britain wide equality and 
human rights structures. 
 
5.3 Emerging Issues 
 
The discussions in Scotland identified many issues that would be 
important in the development of a CEHR. Some are considered to be 
specifically important to the Scottish context for the CEHR and some 
which are important to stakeholders in Scotland but not necessarily 
unique to the Scottish context. 
 
Vision 
It is important that the debate should be built around agreeing a 
common vision on equalities and human rights. While there will be 
many elements of such a vision that are common to all parts of 
Britain, there will be elements that may be different for Scotland given 
the different contexts of the Scottish situation. 
 
Powers and functions to work in Scotland 
It is important that when developing the power and functions of any 
new body the Scottish dimension needs to be taken into account. It is 
also critical that the body in Scotland has sufficient autonomy and 
resources to deliver the CEHR priorities effectively in Scotland and in 
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taking forward issues specific to the Scotland agenda, because of the 
different context that Scotland now operates in.  
 
Ability to Input to GB wide-issues 
An input to GB-wide issues is considered to be important to the future 
role and function of any new body in Scotland and also essential to 
ensure the effective functioning of any GB wide body. It is important 
that any new arrangements ensure that there is able to be a strong 
input to GB-wide issues from a Scottish perspective and that GB 
policy and strategy can be informed through learning from Scotland. 
 
Ability to engage with the Scottish Parliament and Executive 
The UK Government has clarified that there is no planned change to 
the devolution settlement and the Scotland Act in terms of primary 
equality legislation. Primary accountability of the CEHR is therefore to 
remain to the UK government.  
 
It is important that the opportunity is taken to develop formal links 
between the CEHR and the Scottish Executive and the Scottish 
Parliament, given the role of the Parliament in the observance and 
encouragement of equal opportunities and human rights.  
 
Engagement between CEHR and Scottish Human Rights 
Commission 
There is a considerable cross over between equalities and human 
rights agenda. The commitment of the Scottish Executive to the 
creation and development of a Scottish Human Rights Commission 
requires consideration by the UK Government and the Scottish 
Executive as to how any new GB wide CEHR would work alongside 
and with a Scottish Human Rights Commission.  
 
Even if there were no plans or proposals to change the current 
structure of GB equality institutions then discussions would still have 
to take place between the current commissions and a Scottish 
Human Rights Commission to clarify these issues and avoid 
confusion. In Northern Ireland, for example, the already established 
single equality commission, the Equality Commission for Northern 
Ireland, has worked with the Northern Ireland Human Rights 
Commission and drawn up a memorandum of understanding to clarify 
their respective remits and priorities.  
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Harmonisation of legislation  
There is a widespread view that there should be an upward 
harmonisation of the legislative position across the different strands 
prior to or in tandem with the creation of the CEHR.  This is 
particularly in regard to the new strands and their position in 
legislation to goods, facilities and services and also around the issue 
of more wide ranging public sector duties on equalities, similar to 
those that exist for race as a result of the Race Relations Amendment 
Act and the forthcoming Disability Public Sector Duty. 

 
There are various views as to how not having harmonisation will 
effect the viability and functioning of a new body. It would also be a 
useful opportunity for the law across the strands to be clarified. There 
are different perspectives and possibilities as to how harmonisation is 
achieved. 
 
Position of the ‘new strands’  
It is very important that there should be effective resourcing of the 
newer equality strands covered by the recent EU Employment 
Directives. There is continuing concern at the lack and absence of 
explicit interim arrangements or statutory support for the new strands, 
particularly since the Employment Rights for sexual orientation and 
faith came into effect in December 2003. The voluntary organisations 
supporting the new strands in Scotland are mostly Scotland based 
organisations rather than arms of UK bodies.  

 
Resources and Timescale 
It is important that provision of appropriate resources, and the 
appropriate devolved control and allocation of those resources for the 
delivery of the CEHR agenda in Scotland, was critical to the ability of 
any new body to be effective. If resources are not factored in the 
body might not be able to be strategic, or could face difficulties of 
priorities between strands.  The question of resources along with the 
question of potential harmonisation of legislation has a potential 
bearing for on the timescale for any new body coming into effect. 
  
Providing Assistance to individuals 
This in many ways is a critical question for any new single body. 
There are potential real advantages of coherence of provision of 
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information and advice, particularly on multiple identity issues. It is 
recognised that some parts of this role could be more appropriately 
provided by voluntary organisations, advice and other agencies at a 
local level. Much of the voluntary sector and infrastructure is based in 
Scotland and not necessarily part of wider UK organisations and 
structures. It is clear that consideration to capacity building should be 
given in this regard. 

 
Promotion and Enforcement 
There are strong views in Scotland that the CEHR requires powers 
both of promotion as well as enforcement at the very least not less 
than the current powers of the existing statutory commissions. The 
CEHR should have a key promotional role with respect to raising 
awareness of rights and anti-discrimination legislation.  
 
Engagement with the Voluntary Sector/Key Stakeholders 
The importance of how a new body should and could engage with the 
voluntary sector is widely acknowledged. The voluntary sector’s 
history of advocacy and advice giving will be an important source of 
expertise and information.  
 
In addition to engaging with the Scottish devolved administration and 
the Scotland office, the CEHR in Scotland will have to engage with a 
wide range of Scottish public and other institutions including, for 
example, the Scottish Commissioner for Children and Young People 
and the Scottish Commission for Public Appointments. 

 
The different nature of the Scottish economy and the structure of 
various civic institutions mean that engagement with these key 
stakeholders is often different for the Scottish context. For example, 
Scottish Local Government has totally separate structures and 
networks and many of the business and enterprise networks have a 
distinctive Scottish context and structures. 
 
 
6.0 CEHR Key Scotland issues 
 
The debates in Scotland over the CEHR and how it might best 
function and take into account the Scottish context identified some 
clear objectives and requirements for any proposals to set up the 
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CEHR. It was also felt important that these issues were set out in the 
establishing legislation of the CEHR to ensure that they were clear 
requirements. These were the key objectives that I attempted to 
secure through the Task Force discussions. They can be summarised 
below; 
 
6.1  Working with Scotland Act Equality Definition 
The ability of the CEHR to engage with the wider definition of 
equalities on nine grounds as defined in Schedule 5 of the Scotland 
Act. It is important that the CEHR is empowered and not limited to 
being able to operate only in those six equality areas defined under 
the legislation that covers gender, race, disability and the new 
employment regulations covering sexual orientation, age and faith. 
 
6.2 Engaging with the Scottish Parliament and Executive 
It is recognised that the proposals for the CEHR are for a Britain wide 
body with accountability to the UK Government. It is important that it 
has within its remit formal links between the CEHR in Scotland and 
the Scottish Parliament and separately to the Scottish Executive so 
as to ensure appropriate recognition these structures and their 
importance to the equality and human rights agenda. 
 
6.3 Scotland Representation on CEHR Governance 
In any governance structure of the CEHR, such as a Board or 
Commission, the guarantee of Scotland Commissioners to ensure the 
Scotland perspective is understood. All current equality commissions 
have a Scotland Commissioner who carries out this role. For an 
organisation as potentially complex as the CEHR there will be a 
requirement for at least two or three Scotland Commissioners to 
provide the necessary breadth of experience and perspective. 
 
6.4 Establishment of a CEHR Scotland Committee/Board 
The establishment of a Scotland Committee or Board in the 
governance structure of the CEHR. This Committee will require to 
have sufficient flexibility, autonomy and devolved decision making 
authority over determination of Scottish strategic priorities on the wide 
range of equality and human rights issues that are devolved. The 
Committee would also need access to appropriate resources for this 
work in Scotland.  
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The Committee would also have an important role in feeding in a 
Scottish perspective to the development of GB strategic priorities. 
The Scotland Commissioners could operate as the link between the 
Scotland Committee and the CEHR Board.  
 
It is also important that the appointments of both the Scotland 
Commissioners and the members of a Scotland Committee are 
carried out under a suitable open and public process. Currently the 
Scottish Executive has an input to the appointment of Scottish 
Commissioners for the current equality commissions. 
 
6.5 CEHR and Scottish Human Rights Commission 
Ensuring clarity in the role and functions of the CEHR on human 
rights in Scotland and the role of the Scottish Commission on Human 
Rights. It has been suggested that at the very minimum this should 
take the form of a memorandum of understanding and clearly identify 
the respective remits. Similarly the development of appropriate 
working relationships with the Children’s Commissioner and other 
Scotland bodies would be equally important. 
 
 
7.0 Report on the CEHR Task Force Process 
 
The Task Force met a total of eight times between December 2003 
and April 2004 with the majority of meetings being all day events. The 
scale and scope of the issues involved meant that discussion could 
only take place at a relatively strategic level.  
 
The pace of the process also meant that it was a challenge to engage 
and consult with the Scottish Equality and Human Rights Reference 
Group between each meeting and a lot of this engagement was 
carried out with email. 
 
The Task Force representatives numbered around twenty five 
individuals together with various officials and facilitators at some 
meetings presenting issues and papers and steering discussion. This 
posed another challenge in being able to contribute points and issues 
and again this meant that some of this work was done by email follow 
up. 
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In addition to Task Force representatives officials from the various 
stakeholder government departments were present in an observing 
role. Representatives from the Scottish Executive Equality Unit were 
present at every meeting and a representative from the Scotland 
Office was present at most meetings. Additionally representatives 
from the Scottish Executive Justice department dealing with the 
Scottish Human Rights Commission were present for the discussion 
on CEHR and human rights. This proved to be an invaluable support 
as it meant that there was an option to confer and ask questions in 
breaks in the meeting to clarify certain points and issues. 
 
Meetings were chaired on the whole by senior officials from the 
Women and Equality Unit (WEU). The WEU also provided the 
servicing and administration of the group and prepared the papers for 
the meetings. The Deputy Minister for Women attended a number of 
sessions to hear summaries of discussions and the Minister 
responsible for human rights, David Lammy MP, attended part of the 
session on human rights. 
 
There was a slot of an hour on the Task Force agenda in the second 
meeting to discuss specific issues relating to Scotland and Wales. 
The Scotland and Wales representatives to the Task Force were 
consulted on the preparation of the papers that were produced for 
this slot. The Scotland and Wales representatives were also invited to 
give a background presentation to the Task Force. This opportunity 
was used to provide background on the context of Scotland and the 
different aspects of equalities and human rights thus setting out a 
rationale for the proposals and requirements in the five key areas 
identified. The presentations were followed with debate by the Task 
Force as a whole with questions to the Scotland and Wales 
representatives. 
 
The Deputy Minister for Women was unable to attend for the Task 
Force session on Scotland and Wales. She organised a meeting with 
the Scotland representative to allow an opportunity to hear directly 
the important issues for Scotland. 
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KEY POINTS 

 
• the white paper, ‘Fairness for all: A new commission for equality and human rights’ sets 

out the framework for a single equality body.  The deadline for responses is August 6 
2004    

• it is expected that the new Commission for Equalities and Human Rights (CEHR) will be 
established at the end of 2006 at the earliest 

• the UK government consulted on proposals for new equality structures between October 
2002 and February 2003   

• a task force was established in October 2003 to develop proposals, which included a 
representative from Scotland 

• the CEHR will cover all six strands of sex, race, disability, age, sexual orientation and 
religion and belief 

• the CEHR will have a limited remit in Scotland with regard to the Schedule 51 definition of 
equal opportunities 

• in general, the current equalities organisations support the move to revise equalities 
structures, however, there is a concern that equal opportunities legislation needs to be 
consolidated 

• while equal opportunities legislation is reserved, the UK Government has recognised the 
need to take account of devolved structures and institutions   

• the implementation of EC directive 2000/78/EC has included sexual orientation, age, 
religion and belief within discrimination legislation for the first time 

 

                                            
1 Sch 5, para L2 “Equal opportunities" means the prevention, elimination or regulation of discrimination between 

persons on grounds of sex or marital status, on racial grounds, or on grounds of disability, age, sexual orientation, 
language or social origin, or of other personal attributes, including beliefs or opinions, such as religious beliefs or 
political opinions 
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INTRODUCTION  
Although not required by the implementation of the European employment directive 
(2000/78/EC), the UK government has proposed the establishment of new equality mechanisms 
to take account of the six ‘new equality strands’. The proposals for the structure to support new 
and existing legislation were issued for consultation from October 2002 to February 2003 as 
Equality and Diversity: Making it happen (ODPM, 2002).   The subsequent White Paper, (DTI, 
2004) proposed a single equality body covering the ‘new equality strands’ and human rights 
issues.  Underpinning the consultations has been an emphasis on raising awareness and 
promoting best practice which would; 
 

• raise awareness 
• mainstream equalities 
• provide advice and guidance 
• create a flexible approach to enforcement 
• work in partnership 
• create effective, streamlined arrangements making the best use of resources. 
(ODPM 2002 para 3.6) 

 
There are separate proposals from the Scottish Executive for a Scottish Human Rights 
Commission to cover human rights relating to devolved issues.  The CEHR will therefore have a 
remit for all aspects of human rights for England and Wales, and for the reserved aspects of 
human rights with regard to Scotland.   
 
OPTIONS 
The consultation in 2002/03 set out three options for future structure; a single equality body, a 
single gateway or an overarching commission.   The following outlines the consultation 
response to these options and the proposals taken forward in the white paper. 
 
A single equality body 
This would provide an integrated approach to equality and a single point of contact.  This was 
the most popular option in the consultation.  For example, a survey of 150 people found 57% 
favoured this option.  Support for this option was strongest amongst employers but slightly 
weaker among some equality practitioners (MORI 2004 p 15).  However, there was concern 
amongst both supporters and opponents that it would create a ‘hierarchy of equalities’.  
Advantages of this model were considered to be that it provides a ‘one stop shop’, would 
integrate the ‘new strands’, and that a single body would ‘have more clout’ (MORI 2004 fig 4.3). 
 
An overarching commission 
This would retain the existing separate bodies but create an overarching governance structure 
to enable sharing of resources and determine strategic priorities.  This was the second most 
popular option in the consultation.  It was supported particularly by those concerned about 
maintaining strand specific expertise (MORI 2004 para 2.2.2).  However, those who opposed 
this model were particularly concerned about potential for increased bureaucracy. 
 
A single gateway 
This approach focuses on building increased partnership and co-ordination between existing 
bodies.  It would entail a single point of contact but retain separate statutory bodies.  In 
consultation, this was the least popular of the three options.  Those who supported it felt it would 
be a useful ‘one stop shop’ while maintaining strand specific expertise.  Those opposed felt that 
it was not an integrated approach, would fail to deal effectively with multiple discrimination nor 
adequately support the ‘new strands’ (MORI 2004 para 2.2.3). 
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Six commissions 
Another option would be the creation of three new commissions, for sexual orientation, age and 
religion and belief.  However the government had stated in the consultation document that it did 
not support this option. 
 
 
WHITE PAPER PROPOSALS 
 
FUNCTIONS  
The functions set out in the white paper are mainly concerned with encouraging, promoting and 
advising.  The powers currently available to the existing Commissions will be retained, with new 
powers and duties added to take account of new strands, cross cutting issues and human rights 
issues (DTI 2004 para 3.3).   The core functions of the CEHR will be: 
 

• Encouraging awareness and good practice on equality and diversity, through 
awareness campaigns, research, and contributing to initiatives such as citizenship 
education. 

• Promoting Equality of Opportunity between people in the different groups protected by 
discrimination law through: 

o Providing information, guidance and advice on legislative obligations and good 
practice; 

o Providing a single point of contact for all customers in the public, private and 
voluntary/community/charity sectors; 

o Developing support and tools for employers and service providers; 
o Working with strategic partners in order to provide high quality advice; 
o Working with the public sector on the duties on public bodies to promote equality 

of opportunity; 
o Conducting general enquiries to identify and respond to emerging policy 

challenges. 
• Working towards eliminating unlawful discrimination and harassment set out in 

the relevant legislation and supporting individuals, through providing advice on their 
rights and how to secure these, and enforcement action comprising support for a limited 
number of cases of strategic impact and undertaking formal investigations into cases of 
discrimination or harassment. 

• Promoting awareness and understanding of human rights, involving promotion of a 
culture of respect for human rights by providing advice and guidance to public authorities, 
to improve compliance with the Human Rights Act and promoting good practice, 
providing helpline information and advice to the public and contributing to public 
education. 

• Promoting good relations among different communities and between these 
communities and wider society.  (DTI 2004 appx B p 103) 

 
 
The CEHR will promote equality of opportunity between the people in the following groups: 

• men and women – currently covered by Equal Opportunities Commission 
• people of different racial origins – currently covered by the Commission for Racial 

Equality 
• people of different sexual orientations 
• people of different religions or beliefs (including those who do not have a religion or 

belief) 
• people of different ages 
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• people who have undergone gender reassignment 
• people with disabilities – currently covered by the Disability Rights Commission 

 
POWERS 
There are different powers proposed in relation to human rights and equal opportunities. 
 
For groups covered by anti discrimination legislation (the ‘six strands’): 
 

• publish statutory codes of practice in relation to discrimination law (DTI 2004 para 4.7)  
and can do so on its own initiative or with the permission of the Secretary of State (para 
4.9).  Failure to comply with the code will not be unlawful, although courts and tribunals 
will take such codes into account. 

 
• provision of support for individual cases in discrimination issues where these: 

o Raise a question of principle 
o Affect large numbers of people, or 
o Flag up the need for legislative change (para 4.16) 

 
• provision of conciliation services for discrimination issues 

 
• named investigations into unlawful acts of discrimination (para 4.24) 

o Power to require information 
o Power to publish report which can contain wider recommendations 

 
• binding agreements as an alternative to named investigations 
 
• issue non discrimination notices  
 
• application for court injunctions where there has been persistent discrimination 

 
• enforcement of ‘public sector duties’ through power to issue and enforce compliance 

notices, and seek judicial review.  This is inherited from the CRE’s role in respect of the 
public sector duty on race equality and good race relations.  The government is 
committed to introducing similar duties with regard to disability and gender and is 
considering whether there are other appropriate mechanisms to enforce the general duty 
(para 7.60). 

 
In relation to human rights and groups covered by anti-discrimination legislation: 
 

• conduct general inquiries ‘into issues of public interest.’  The CEHR will not need the 
Secretary of State’s permission to undertake these inquiries (para 4.4).  It will have a 
power to require information in relation to these investigations, but they will not be 
inquiries focused on individual organisations.  

 
‘to ensure that it can obtain sufficient information to conduct a thorough and useful 
investigation, the CEHR will be able as a last resort to apply to the Secretary of State 
for permission to compel third parties to provide certain information relevant to the 
inquiry’ (para 4.6).   

 
• to advise Ministers in relation to keeping legislation under review and make 

recommendations for change 
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• to make financial grants to other organisations 
 

• Power to make 3rd party interventions in court.  This power is already implicit - and 
has been use by existing commissions.  However, it will be made explicit in the bill that 
the CEHR can ask the permission of a judge to provide expert knowledge (para 4.12).   

 
 
GOVERNANCE 
The CEHR will be an NDPB with a chair and board of 10-15 members.  The government has 
emphasised that the board will be expected to champion equalities issues in general, rather 
than being representative only of separate interests. 
 

‘It will be essential for the Board to reflect the communities that it serves, but it will not be 
made up of separate champions for each of the equality areas and human rights.  
Instead, Board members will contribute to achieving a collective understanding of, and 
approach to, the key areas of interest and sectors that the CEHR will serve’ (para 5.8). 

 
To this end there will be a duty on the Secretary of State to have regard to the range of 
experience skills when making appointments.  In addition, one board member will have special 
knowledge of Scotland and will be appointed with agreement of Scottish Ministers.  There will 
also be a board member with special knowledge of Wales, and a board member who has or has 
had a disability.   
 
The board will be able to establish committees to which it can delegate functions.  The bill will 
specify a Wales committee, a Scotland committee and, on a temporary basis, a disability 
committee.  This last reflects the different duties applicable to disability legislation (para 10.14). 
 
The CEHR will report annually to the Westminster parliament and will also ‘report on its 
activities’ to the Scottish Parliament and Welsh Assembly. 
 
 
TAKING ACCOUNT OF DEVOLUTION 
 
CONSULTATION IN SCOTLAND 
The white paper proposals were informed by the CEHR Task Force, which was established in 
October 2003.  This task force included a representative from the Equalities Co-ordinating 
Group (ECG) in Scotland.  
 
The ECG is a network comprising the Scotland offices of the three statutory commissions, and 
representatives of other equalities interests including the Equality Network, Age Concern 
Scotland, Scottish Interfaith Network and Scottish Human Rights Centre.  Other stakeholders 
had a role as observers.  These included the Scottish Executive Equality Unit, COSLA , Scottish 
Parliament Equal Opportunities Committee and the Scotland Office.  Prior to the establishment 
of the Task Force, the ECG had assisted with the consultation in Scotland.  This included: 
 

• seminar in August 2002 which brought together key stakeholders and experts 
• Scotland wide conference in November 2002  
• meetings with Scottish Executive Minister for Communities and Under Secretary of State 

for Scotland 
• assisting with a Making it Happen consultation event organised by the DTI and Scottish 

Executive in Edinburgh in January 2003. 
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The Scotland representative on ECG was also backed by the Scottish Equalities and Human 
Rights Reference Group.  The Scottish Executive Equality Unit facilitated the establishment of 
this latter group.  It initially brought together a number of organisations from the different 
equality strands, commissions, businesses, unions and civic Scotland.  Its purpose was to act 
as a consultative and support mechanism for the Scotland representative on the Task Force.   
 
The Scottish Equalities and Human Rights Reference Group in its work identified a number of 
key issues that were fed into debate at the Task Force.  Many of these were accepted in 
principle (and reflected in the subsequent white paper) to varying degrees.  In general, the 
Reference Group also sought to convey the strong message that the proposed Commission, in 
structure and function, needs to take fully into account the distinct economic, political, legal and 
civic context of Scotland.  
 
 
WHITE PAPER PROPOSALS TO RECOGNISE DEVOLUTION 
While the consultation made it clear that, ‘any new body would have to take account of the 
establishment of the Scottish Parliament and the National Assembly for Wales,’ it also stressed 
that internal organisation will be a matter for the body itself (ODPM 2002 para 7.6). 

 
While structure is a matter of lively interest to stakeholders, the government believes that 
in principle, the Commissioners and Chief Executive of any single body should be free to 
decide its internal organisation in the light of the objectives and vision set for it by 
government (ODPM 2002 para 7.9). 

 
It also noted that the new body itself must be given some autonomy in organising its operational 
structure.  The white paper has, however, outlined a number of areas where the structure of the 
new organisation will be determined in statute.   
 
It emphasises the need to recognise regional differences as well as differences with regard to 
devolved areas.  The Commission will ‘have a presence in each of the nine English regions’ 
(DTI 2004 para 8.3).  Rather than proposing separate regional offices, the Government 
envisages an ‘added value’ approach whereby; ‘the CEHR will explore partnership, contractual 
arrangements and co-location, or combinations of these, to effectively deliver activities at 
regional level’ (para 8.13). 
 
There are more specific requirements with regard to Scotland and Wales.  In order to reflect 
devolution in Scotland the CEHR will have: 
 

• a board member with ‘special knowledge’ of Scotland, chosen with the agreement of 
Scottish Ministers 

• a committee, with delegated decision making powers for Scotland covering all Schedule 
5 groups in respect of devolved competency for promoting equal opportunities 

• an office in Scotland 
• an ability to lay reports of its activities in the Scottish Parliament 
• an ability to advise Scottish Ministers (although it is unclear whether this will be statutory) 

 
Relations with Scottish Executive and Parliament 
The nature of the formal relationship between the Scottish Executive, Scottish Parliament and 
the CEHR is complicated as the CEHR will be formally accountable to the UK Government and 
Westminster Parliament.  The white paper makes clear that the new Commission will be able to 
advise the Scottish Executive and will have to take account of relevant guidance. 
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 ‘CEHR will be able to provide advice to the Scottish Executive and the Welsh Assembly 
government on new or existing legislation as part of its continuing relationship with these 
bodies’ (DTI 2004 para 3.37). 

 
 ‘In Scotland, it will also need to take account of relevant guidance issues by the Scottish 
Executive’ (para 2.11). 

 
It is not clear whether the Scottish Executive will be able to issue guidance specifically for the 
CEHR.  The white paper states that the current Commissions provide advice to the Scottish 
Executive on the equality impact of policy and proposed legislation and that the CEHR would 
continue this arrangement in respect of its wider remit (para 9.8).  This is not however a 
statutory power or requirement, but rather an example of current practice.  In contrast the 
existing Commissions have a statutory duty to advise UK ministers in respect of equalities 
issues. (For example, s.53 of the Sex Discrimination Act 1975 c. 65 requires the Equal 
Opportunities Commission to make proposals for amending the relevant legislation when asked 
to do so by the Secretary of State).  Similarly, the current Commissions do not have a statutory 
duty to lay reports in the Scottish Parliament, although they are of course free to make 
submissions as is any organisation. 
 
Schedule 5 Definition 
The white paper proposes that, in Scotland, the CEHR will be able to, ‘be involved in work 
related to equality of opportunity as set out in the Scotland Act 1998’ (DTI 2004 para 9.7).  
However, there is no detail given on what the scope of such work might be and it is not specific 
on the extent to which the core functions are relevant to all the schedule 5 groups.   
 
Some of the functions proposed are limited to groups covered by discrimination legislation – i.e 
the ‘six strands’.  These are:  

• promoting equality of opportunity between people in the different groups protected by 
discrimination law. This covers functions such as advice to employers and organisations,  
enforcement of public sector duties and (App B para 12) general named inquiries, (para 
43).   

• working towards eliminating unlawful discrimination and harassment.  This includes 
individual cases and formal investigations. 

 
Functions which are not specified in the white paper as being only for the six strands are: 

• encouraging awareness and good practice on equality and diversity, through awareness 
campaigns, research and contributing to initiatives such as citizenship education (App B, 
para 12). 

• promoting good relations among different communities and between these communities 
and wider society. 

 
If these two core functions covered more groups in Scotland than in the rest of the UK, it would 
be necessary to consider whether this could result in different work priorities.  This raises the 
issue of whether this broader remit in Scotland would be reflected in resource allocations.  This 
difference in the groups covered brings into sharper focus the concern of some during the 
consultation that there would develop a ‘hierarchy of equalities’, where some groups received 
more priority than others.   
 
Transitional Arrangements 
The white paper sets out transitional arrangements, which include the nomination of three 
‘transition commissioners’ and the establishment of a steering group.  The three transition 
commissioners will represent the three existing statutory Commissions.  The white paper does 
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not specifically discuss how these transition arrangements will take account of the devolved 
context.   
 
Human Rights  
The CEHR will have responsibility for human rights across the UK.  However, with regard to 
Scotland, it will only have responsibility for reserved issues relevant to human rights.  It is 
expected that devolved issues will be within the remit of the proposed Scottish Human Rights 
Commission.  The White Paper recognises the need for co-ordination and expects that a 
Memorandum of Understanding would be drawn up between the two bodies.  The Scottish 
Human Rights Commission would: 

 
‘take a clear lead in promoting human rights in devolved policy areas […] while the CEHR 
will act in non-devolved areas.  To ensure that this divide on of responsibilities works well 
in practice, it will be important for the two bodies to work together to develop a detailed 
understanding of how their roles inter-relate’ (DTI 2004 para 9.11). 

 
There have been two consultations in Scotland on proposals for a Human Rights Commission.  
These were in 2001 ‘Protecting Our Rights: a Human Rights Commission for Scotland’, and in 
2003 The Scottish Human Rights Commission.  An analysis of responses to the second 
consultation was published in May 2004 (Scottish Executive 2004).  The Executive has stated 
that a further announcement will be made in 2004.  This raises issues of whether the Scottish 
Human Rights Commission will have similar functions for devolved areas as the CEHR will have 
for reserved human rights issues.  In addition, it raises issues about whether the establishment 
of the two bodies would run in parallel.   
 
The proposals for the two bodies are very similar, with the key differences being: 

• Royal Appointment in Scotland, but NDPB in Westminster. For example, in Scotland 
there is a proposed role of advice to Scottish Parliament, but no equivalent role of advice 
to Westminster parliament2   

• it is unclear whether there is scope for advice to individuals in the Scottish Commission 
• the Scottish proposals give more emphasis to other human rights instruments beyond the 

Human Rights Act although both sets of proposals do give a remit which includes ‘human 
rights’ in a more general sense. 

 
Neither body has a remit for taking individual cases, nor is there a requirement to scrutinise 
legislation, nor a power to insist its advice is acted upon. 
 
Consultation responses 
The following themes emerge from the second consultation in Scotland:   

• preference for access to information powers similar to Scottish Public Services 
Ombudsman. 

• half wanted enforcement powers – but there were different opinions about what 
constituted ‘enforcement powers’ 

• most agreed it should cover the full range of international human rights instruments 
• importance of relations with the court was emphasised 
• accountable to the Parliament but independent of the Executive 
• recurrent concern that remit is for devolved issues only. 

 

                                            
2
 A royal appointment is accountable directly to Parliament, whereas an NDPB is accountable to Ministers. 
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Table 1: Comparison of proposed functions for CEHR and Scottish Commission for 
Human Rights 
 
Scottish Human Rights Commission (Scottish 
Executive 2004) 

Human rights function of the CEHR (DTI 2004) 

Devolved areas All areas with respect to England & Wales 
Reserved areas with respect to Scotland 

Full range of international human rights 
instruments 

- guidance to Scottish Ministers 
- publish reports and 

recommendations 
- advice and information to MSPs 
- promote and raise awareness of 

relevant issues 

Focus is compliance with Human Rights Act, but 
will also promote public awareness of other 
‘international agreements on human rights to which 
the UK is signatory.’ [para 3.12 – 13] 

Working practice to be established re: other 
relevant bodies such as Commissioner for Children 
and Young People. 

General emphasis on partnership working 

Promotion, education and awareness raising • Promoting awareness and understanding of 
human rights. [para 3.4] 

• Promote good practice to public bodies and 
bodies undertaking ‘public function’ [para 
1.25, 3.9] 

• Acting as centre of expertise. [para 3.5] 
• Training education and outreach 
• Providing grants 
• Advice to individuals [para 7.12] 

Guidance to public authorities on full range Providing systematic advice to public bodies [para 
1.25] 

Advice to Scottish Parliament during stage 1 
scrutiny 

Advice to UK Ministers or Scottish Executive 
Ministers [para 3.35, 3.37] 
Scrutiny of proposed legislation remains with the 
Joint Committee on Human Rights 

General monitoring and reporting in relation to law 
and practice, but no special policy advisory role 

Keeping relevant legislation under review [para 
3.5] 

General investigations, with powers to require 
information similar to that of the Scottish Public 
Services Ombudsman.  Held in public or private, 
with requirement to report. 

General inquiries, either own initiative or at request 
of Sec of State. 
Will publish reports. 

Act as amicus curiae in civil matters in the Court of 
Session at appeal stage.   
Will not become or represent any party to a case 

No support to individual cases [para 3.16] but can 
‘seek leave to intervene’ to provide expert 
knowledge to assist a court make a decision. [para 
4.11] 

Royal Appointment rather than Ministerial 
Appointment. 

NDPB, chair appointed by Prime Minister.   

3-4 full time Commissioners Requirement for board members to have, between 
them, knowledge of equal opportunities and human 
rights. 

Budget of around £1m (excluding set up costs) No budget specified 
No individual cases Where a case is taken on discrimination grounds, 

then human rights arguments can be drawn on. 
[para 4.18] 
 
Conciliation service available jointly for 
discrimination and human rights, but not for free 
standing human rights issue. 
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