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Mound, Edinburgh. 

1. Items in private: The Committee will consider whether to take items 3 and 4 in 
private. 

2. Subordinate legislation: The Committee will consider the following negative 
instrument— 

the Race Relations Act 1976 (Statutory Duties) (Scotland) Amendment Order 
2003 (SSI 2003/566). 

3. Education (Additional Support for Learning) (Scotland) Bill: The Committee 
will consider its draft report. 

4. Education (Additional Support for Learning) (Scotland) Bill: The Committee 
will consider a claim under the witness expenses scheme. 

****** 
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EO.S2.04.1.01 - Clerk’s note on SSI 2003/566 
The Race Relations Act 1976 (Statutory Duties) (Scotland) Amendment Order 2003, 
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EQUAL OPPORTUNITIES COMMITTEE 
 

6 January 2004 
 

SUBORDINATE LEGISLATION 
 
The Race Relations Act 1976 (Statutory Duties) (Scotland) Amendment 

Order 2003, (SSI 2003/566) 
 
1. The Race Relations Act 1976 (Statutory Duties) (Scotland) Amendment 
Order 2003, (SSI 2003/566), was laid on 26 November 2003 and is subject to 
negative procedure.  That is, the instrument comes into force on 31 
December 2003 and will remain in force unless it is annulled by the 
Parliament within 40 days of being laid before the Parliament. 
 
2. An Executive Note accompanies the instrument.  No motions to annul this 
instrument have been lodged.  The Order has been drafted in consultation 
with the Commission for Racial Equality (Scotland). 
 
3. The purpose of this instrument is to amend the Race Relations Act 1976 
(Statutory Duties) (Scotland) Order 2002 (2002 No. 62) to: 
� apply the employment duties in Article 5 of the original Order to the bodies 

listed under article 4 with a compliance date of 31 May 2004; 
� to add the Strathclyde Passenger Transport Executive to the list of bodies 

required to publish a Race Equality Scheme with a compliance date of 30 
November 2004; and to 

� amend the list of bodies excepted from the employment monitoring duties. 
 
4. The Subordinate Legislation Committee considered the instrument at its 
meetings on 2 and 9 December 2003 and raised minor drafting points with 
the Executive.  The committee subsequently agreed with the Executive that 
though the wording of the Order is defective this will not affect its legal or 
practical application.  The relevant sections of the Subordinate Legislation 
Committee report are attached at Annex A. 
 
5. The Committee is required to report by 12 January 2004. 
 
 
 
 
 
 
Steve Farrell 
Clerk to the Committee 
December 2003 
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Annex A: Extracts from the Subordinate Legislation Committee 15th 
Report 2003 

Instruments subject to annulment 

The Race Relations Act 1976 (Statutory Duties) (Scotland) Amendment Order 
2003 (SSI 2003/566) 

Background 

1. The Order makes amendments to the lists of bodies prescribed by the 
Race Relations 1976 (Statutory Duties) (Scotland) Order 2002 (SSI 2002/62) 
for certain purposes under the Race Relations Act as amended. The 
Executive was asked to explain why it was thought necessary in article 1(2) to 
define the 2002 Order when it is used substantively only once in the Order. 

2. The Committee also asked why, standing article 2, it was thought 
necessary to refer in articles 5(2) and 6 to "the 2002 Order"." 

Report 

3. The Executive agrees that it was not necessary to provide a definition of 
the 2002 Order and also that it was not necessary to refer to the 2002 Order 
in Articles 5(2) and 6. The Executive’s response is reproduced at Appendix 1. 

4. The Committee agrees with the Executive that the wording of the Order, 
though defective as acknowledged by the Executive, will not affect its legal or 
practical application. It is not considered good practice to include in legislation 
unnecessary or repetitive provisions. 

5. The Committee therefore reports the Order to the lead committee and 
the Parliament on the ground of failure to comply with proper drafting 
practice.  

 

Appendix 1 

THE RACE RELATIONS ACT 1976 (STATUTORY DUTIES) (SCOTLAND) 
AMENDMENT ORDER 2003, (SSI 2003/566) 

1. On 2 December the Committee asked the Executive for an explanation of 
the following matters- 

2. "The Executive is asked to explain why it was thought necessary in article 
1(2) to define the 2002 Order when it is used substantively only once in the 
Order. 
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3. The Committee also seeks an explanation as to why, standing article 2, it 
was thought necessary to refer in articles 5(2) and 6 to "the 2002 Order "." 

The Scottish Executive responds as follows: 

We agree that it was not necessary to provide a definition of the 2002 Order. 
We also agree that it was not necessary to refer to the 2002 Order in Articles 
5(2) and 6. However, neither of these points will affect the legal or practical 
application of the Order. Accordingly we do not intend to amend the Order to 
deal with them at this stage, although we are grateful to the Committee for 
drawing these points to our attention. 

Scottish Executive Development Department  
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EOC Scotland’s comments on the  
Education (Additional Support for Learning) (Scotland) Bill 

 
08 December 2003 

 
Introduction 
 
We welcome the opportunity to comment on this draft Bill. Our interest in the Bill 
is in how it provides for equal educational opportunities for girls and boys.    
 
About the Equal Opportunities Commission 
 
The Equal Opportunities Commission (EOC) was established by the Sex 
Discrimination Act 1975 (the SDA).  Our duties are to work towards the 
elimination of discrimination between women and men, to promote equality of 
opportunity between women and men generally, and to keep under review the 
workings of the Sex Discrimination and Equal Pay Acts. The EOC is a non-
departmental public body, funded through grant-in-aid. Our sponsor department 
is the Women and Equality Unit at the Department for Trade and Industry. The 
EOC is the leading agency working to eliminate sex discrimination in 21st 
Century Britain. 
 
The EOC’s statutory responsibility relates specifically to gender equality, and that 
is where the Commission’s main expertise is.  However, issues of gender 
equality are integral to all other equality groups. Hence we advocate a 
mainstreaming approach to equality.  
 
Mainstreaming equality 
 
While we welcome the reference to equality opportunities at paragraphs 92 and 
93 of the Bill’s accompanying policy memorandum, and agree that the Bill is 
likely to enhance equal opportunities, we are wary of stand-alone references to 
equality such as these, as they do not appear to be compatible with a 
mainstreaming approach.  
 
Mainstreaming is a strategy that aims to make equality considerations a regular 
part of the policy process, and one which has evolved since the early 1990’s. It 
represents a conceptual shift away from the idea that women, black and ethnic 
minorities and people with disabilities are a/the problem or that they are the 
exclusive concern of specialist equalities agencies. Underlying the concept of 
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mainstreaming is the fact that not all groups or individuals in a society have the 
same ease in accessing opportunities. In order for all groups of people to be 
equally able to access services and facilities, mainstream policies need to take 
account of the different capacities, situations and resources of different groups 
and how this affects their ability to benefit and participate. 
 
Mainstreaming goes beyond equality proofing in that it involves not only the 
explicit incorporation of an equality focus into policy development and 
implementation, but also, the mobilisation of all policies behind the objective of 
achieving equality. 
 
A number of tools underpin a mainstreaming strategy. Among those identified in 
the literature and from evaluations are:  

� explicitly incorporating an equality perspective into policy development 
through development of data-gathering processes, setting targets and 
indicators; 

� equality impact assessment procedures to establish the equality 
implications of any particular policy or practice prior to its implementation; 

� design of monitoring systems for measuring change, including the 
development of communication structures to report and review progress; 

� ongoing training and capacity building at all levels of the administration; 
 
These tools underpin a mainstreaming strategy, they do not constitute the 
strategy itself nor are they capable of advancing the objective of equality unless 
they are part of pro-active intervention in the policy-making cycle. 
 
The benefit of this approach for policy makers is that relevant issues will be 
identified at an early stage and can be built into policy and legislation design and, 
crucially, implementation and delivery mechanisms.  
 
General comments 
   
Our comments on the bill are limited, as we feel that the area of additional 
support needs is more closely related to other equality commissions’ areas of 
expertise than ours. However, we do wish to make the following observations. 
 
Gender imbalance of children with certain support needs 
 
We feel it is worth noting that some conditions affecting additional support needs 
affect significantly more boys than girls, for example, autism (studies on male to 
female ratios have found anything from 2:1 to 15:1 – see National Autistic 
Society fact-sheet, “Why do more boys than girls develop autism?”). Theories on 
why this is vary, but one common theory is that the diagnostic criteria for eg 
Asperger syndrome are based on the behavioural characteristics of boys, who 
are often more noticeably "different" or disruptive than girls with the same 
underlying deficits. Girls with Asperger syndrome may be better at masking their 



EO.S2.04.1.02 

 3

difficulties in order to fit in with their peers, and in general have a more even 
profile of social skills. 
 
Attention deficit hyperactivity disorder is another condition which appears to 
affect many more boys than girls. Research findings suggest that the male 
female ratio varies between 4:1 and 9:1.  Again, one suspects that this stems 
from a greater interest in hyperactivity in males and a greater tendency to 
recognise boys’ disruptive behaviour as a medical problem. There are doubtless 
other learning disabilities which have a strong correlation with gendered 
behaviour patterns. 
 
This is concerning. We are aware that educational authorities, and individual 
teachers, may have very different expectations of boys and girls in terms of 
acceptable behaviour, due to old, persistent stereotypes. A boy who is loud and 
disruptive may be seen as simply boisterous: a ‘traditional’ boy, whereas a girl 
displaying such characteristics may be seen as difficult. On the other hand, boys 
who are disruptive may be dealt with more severely as ‘the squeaky wheel gets 
the grease’, and disruptive boys may simply attract more attention than girls. In 
the current climate, in which girls’ attainment is significantly higher than that of 
boys, and in which ‘anti-social behaviour’ is the key concern of policy-makers, 
boys could stand to be subject to more interventions than girls.  
 
We would therefore suggest that the process for identifying additional support 
needs must take into account the gender imbalances in diagnosis of various 
disorders and the different manifestations of some learning difficulties in boys 
and girls. It would also appear that better multi-agency work is required to ensure 
that diagnosis techniques improve to better take into account gender influences.  
 
We fear that unless these issues are recognised and tackled, some children who 
require additional support for learning may not be identified and others may be 
subject to more intervention than is necessary.  
 
General approach 
 
We welcome the general approach taken in the bill, of recognising that additional 
support needs can derive from a range of factors, relating to social, cognitive, 
linguistic, disability or family and care circumstances. We would expect that this 
approach will enable gender-related needs to be more easily taken into account. 
 
We especially welcome the recognition that additional support needs may derive 
from bullying, as gendered and sexual bullying is a serious concern in many 
schools; and from being a young parent, as young mothers in particular have 
been stigmatised in the past and have often been excluded from the education 
system.  Overall, we believe that a system which is more responsive to pupils’ 
circumstances is more likely to promote equal opportunities, and we commend 
the general approach. 
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Co-ordinated Support Plans 
 
We welcome the introduction of a statutory co-ordinated support plan, and hope 
that this approach will lead to genuine multi-agency work to improve educational 
services. This aspect of the bill appears to complement the holistic nature of the 
general approach to identifying and dealing with additional support needs. 
 
Code of practice 
 
We welcome the commitment to reflect on the particular needs associated with 
gender (and ethnicity, sexual orientation and other distinctions) before issuing a 
code of practice, and would ask that we are consulted on this aspect at a suitably 
early stage. 
 
Further information 
 
For further information on any aspect of this response, please contact: 
 
Jenny Kemp 
Education Development Officer 
EOC 
December 2003 
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SUBMISSION FROM THE COMMISSION FOR RACIAL EQUALITY 
 
Draft Education (Additional Support for Learning) (Scotland) Bill 
 
The Commission for Racial Equality in Scotland (CRE) welcomes the opportunity to 
respond to the consultation paper on the draft Education (Additional Support for 
Learning) (Scotland) Bill. 
 
The CRE is charged with three duties under the Race Relations Act, 1976: 
 
� working towards the elimination of racial discrimination; 
� promoting equality of opportunity and good race relations between persons of 

different racial groups generally; 
� keeping under review the working of the Act 
 
Legal Background 
 
Since April 2001, education authorities in Scotland have had a statutory general duty 
to promote race equality placed upon them by the Race Relations Act (1976) (as 
amended).  This duty means that education authorities must have due regard to the 
need to: 
 
a) eliminate unlawful racial discrimination; 
b) promote equality of opportunity; and 
c) promote good relations between people of different racial groups 
 
The matter of additional support for learning is clearly related to this general duty in 
the manner outlined above. 
 
Scottish Ministers also placed specific duties on education authorities to assess the 
impact  of policies on pupils, parents and staff of different racial groups and to 
monitor the operation of the policies.  Again, for similar arguments referred to above, 
policies and practices on additional support for learning should be assessed,   
monitored and reviewed. 
 
The Scottish Executive is also subject to the general duty, and in accordance with the 
specific duties imposed by the Scottish Ministers, amongst other things, the 
Executive needs to assess and consult on the likely impact of its proposed policies 
on the promotion of race equality, and publish the results of the assessments and 
consultation.  As such, the CRE would expect that the impact on racial equality of 
any proposed policy changes in the area of additional support for learning will be fully 
assessed and consulted upon widely to include specific or targeted consultation with 
black and ethnic minority communities.  We would be interested to see the results of 
your race impact assessment. 
 
A large part of our response takes the form of a series of recommendations.  We 
have attempted to premise these recommendations through some relevant 
background information.  Before we outline the background and recommendations, 
we have set out the four areas that give us the most concern. 
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1. Definition of Additional Support Needs 
 

The CRE understands from the definition of additional support needs as given 
on page 6 of the consultation document and the consultation events that we 
have attended, that pupils for whom English is not their first language may be 
regarded as having additional support needs.   We would suggest that this is 
clarified. 

 
2. Assessment and Intervention 
 

While most of our recommendations focus on assessment and intervention, 
we feel very strongly that any assessment process must recognise and 
properly provide for bilingual children and their parents, and that the Bill and 
subsequent guidance must reflect this. 

 
3. Interpreting/Translation 
 

There is a distinct lack of suitably qualified interpreters/ translators across 
Scotland.  Unless this is positively addressed at a national level, the problems 
that authorities and individuals currently face will remain. 

 
4. Section 3 - General functions of Education Authority 
 

3 (2) (b) says that an education authority is not required to do anything which 
is not practicable at a reasonable cost. We appreciate the reasoning behind 
this, but we would seek assurances that education authorities be required to 
report on the ‘things’ that they decide are not practicable on a cost basis. 
 

Background 
 
As far back as the 1950s and 60s there was concern about whether assessment 
procedures dealt fairly with black (mostly Afro-Caribbean) children.  For instance, 
Carter (1988) found that black children formed 28.4% of pupils in Educationally Sub 
Normal (ESN) schools in the Inner London Education Authority area, despite the fact 
that they were only 15% of the school population.  Coard (1971), in his now famous 
How the West Indian Child is Made Educationally Sub-Normal in the British School 
System, argued that the disproportionate number of black children in ESN schools 
was a result of low teacher expectations and culturally biased assessment 
procedures.  Children were labelled as having problems with learning and, as a 
consequence, assigned to ESN schools or lower streams within mainstream schools. 
 
More recently, Cummins (1984) has argued that only during the past twenty years 
have educators begun to realise that ability and achievement tests can only 
meaningfully be used with students from the same cultural and linguistic background 
as the sample on which the tests were normed.  He also notes that when children 
from linguistic or cultural minority groups performed poorly on tests which were 
biased against them, they were often further labelled as “culturally deprived” or 
“linguistically handicapped”. 
 
The Warnock Report (DES 1978) makes some useful comments on the needs of 
bilingual children with SEN. With regard to assessment the report suggested: 
“Wherever a child’s first language is not English, at least one of the professionals 
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involved in assessing his needs must be able to understand and speak his language” 
(§4.51).  Warnock emphasised the need for assessment  to be based on: “the fullest 
possible information available about a child’s background, and this would clearly be 
incomplete without reference to his cultural upbringing.”  The report also stressed the 
need for effective liaison with ethnic minority parents. 
 
In the United States practice is more advanced.  The case of Lau v Nicholes 1974, in 
which the Supreme Court held that a Chinese child was being denied access to 
equal educational opportunity because he was being taught in a language in which 
he was not proficient, provided the impetus for a number of bilingual programmes.  
The Equal Educational Opportunities Act 1974 recognised the legitimacy of the Lau 
principle.  It decreed that: 
 

No state shall deny equal educational opportunity to an individual on account of 
his or her race, colour, sex or national origin, by the failure of an educational 
agency to take appropriate action to overcome language barriers that impede 
equal participation by its students in its instructional programmes. 

 
A year later, the Education of All Handicapped children Act 1975 (Public Law 94-142) 
specified that assessment of bilingual children should be carried out in the language 
in which the child was most proficient, and that parents should be involved at all 
stages of the assessment process. 
 
In the report of a formal investigation on Special Educational Need Assessment in 
Strathclyde (CRE, 1996), three main concerns were raised about how the authority 
went about assessing bilingual children.    
 

1) Lack of any written policy on what tests should be used. 
2) Only 43% of psychologists said they would assess children’s abilities in 

their mother tongue. 
3) Poor availability of interpreters meant that ethnic minority parents 

whose first language was not English were not being consulted 
adequately. 

 
These concerns are still valid today, and form the basis for the CRE’s 
recommendations. 
 
Recommendations 
 

Scottish Executive 
 

The Scottish Executive should produce guidelines on the assessment of bilingual 
children with special education. The guidelines should include guidance on the 
assessment of bilingual children, including problems of using culturally biased 
tests, how to assess children in their first language and proper consultation with 
ethnic minority and bilingual families, and detailed guidance on effective use of 
interpreters 
 
The Bill should contain specific sections on the assessment of bilingual children 
with ASL and effective dialogue with ethnic minority families. The guidance that 
supports the Bill should act as a good practice model for all local authorities 
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The Scottish Executive issues a further guidance on ethnic monitoring with 
recommendations that local authorities collect data on all bilingual pupils with 
additional support for learning needs. 
 
The Scottish Executive encourage Colleges of Education to develop teacher 
training courses which lead to a specific teaching qualification in bilingualism and 
ASL.  The content of such courses should include child development, educational 
psychology, testing and assessment strategies for bilingual children, and how to 
differentiate between language needs and learning needs. 

 
 

Education Authorities 
 

Ensure that the appointment of trained bilingual EAL staff, EAL/ASL staff, and 
bilingual mainstream support staff is a priority 

 
Second bilingual teachers for training as bilingual psychologists 

 
Develop training courses for all those involved in ASL procedures on: 

 
the assessment of bilingual children 

 
how to assess children in their first language 

 
problems of using culturally biased tests 

 
how to involve black/ethnic minority parents at all stages of the 
assessment process 

 
Ensure that those involved in assessing bilingual children are familiar with the 
cultural content and background of bilingual children and their families 

 
Ensure that if IQ tests are used, it is recognised that such tests may be 
culturally biased 

 
Ensure that home visits are standard practice in assessing bilingual children 

 
Ensure that the criteria for schools inspections include proper support and 
provision for bilingual children with ASL 
 
Ensure that schools inspectors and quality assurance staff receive training in 
Multi-Cultural Anti-Racist Education and bilingualism and additional support for 
learning needs 
 
Collect ethnic monitoring data on all bilingual pupils with additional support for 
learning needs 
 
Give schools guidance on how to collect the data and explain the exercise to 
parents 
 



EO.S2.04.1.03 

 5 

Review the different methods being used currently by schools to collect ethnic 
data, and recommend the best one for their area 
 
Recommend that ethnic monitoring data is collected in the areas of academic 
performance, choice of subjects, sets streams and bands, allocation to 
teaching groups, examinations, behaviour and discipline, racial harassment 
and admissions. 

 
Educational Psychologists 

 
During the initial assessment, assess first if the child’s learning difficulties are 
caused by any obvious external factors such as, for example, assumptions 
made in curriculum materials.  They should also check whether teachers’ 
expectations, playground bullying or racial harassment have a bearing on the 
child’s performance. 

 
Ensure that culturally biased assessment criteria are avoided.  The 
Commission for Racial Equality’s Code of Practice (Scotland) for the 
elimination of racial discrimination in education defines culturally biased 
assessment criteria as those that assume uniformity in children’s cultural, 
linguistic, religious and other experiences. 
 
Ensure that testing is just one element within an assessment strategy which 
includes home visits, discussion with child and family, and observation in 
home and classroom.  In the case of bilingual pupils, there should always be a 
home visit. 
 
Ensure that if IQ tests are used, it is recognised that they may be culturally 
biased. 
 
Ensure that testing is carried out in the language the child feels most 
comfortable with 
 
Ensure that where a child is from a bilingual background, his or her language 
abilities and comprehension are always assessed by a trained bilingual 
professional, for example a bilingual educational psychologist, a bilingual 
teacher, or a bilingual home-link teacher 
 
Ensure that a trained bilingual professional is involved in assessing language 
comprehension, and abilities of bilingual children 
 
Ensure that advice is taken from EAL, learning support and bilingual 
professionals when assessing a bilingual child 
 
Ensure that psychologists are familiar with guidelines and memos produced by 
the education authority on the assessment of bilingual pupils 
 
Ensure that parents are kept fully informed and are consulted at all stages of 
the ASL assessment procedure in a language of their choice 
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Ensure that the relatives or siblings of bilingual children are never used as 
interpreters unless the family asks otherwise 
 
Ensure that relevant documents are translated for parents whose first 
language is not English 
 
Ensure that interpreters are provided for bilingual parents who need them. 

 
Interpreting Services 

 
Ensure that all its interpreters, including sessional workers, undergo 
appropriate training on knowledge of and ability to use specialist vocabulary 
 
Ensure that interpreters assigned to ASL work understand educational 
psychology and the educational system 
 
Clarify the interpreter’s role:  for example, whether and in what circumstances 
should an interpreter act as an advocate for the child and family, act as an 
advocate for the Psychological Services, or be completely impartial 
 
Ensure it can provide the same interpreter for successive stages of a case 

  
Ensure that whenever possible a pre-meeting takes place between the 
interpreter and the educational psychologist to clarify: 
 

the purpose and content of the meeting 
 

the role of the interpreter 
 

the background to the meeting, including relevant information about 
bilingual speakers 

 
The CRE would urge the Scottish Executive and all education authorities to ensure 
that bilingual pupils are appropriately educated, supported and assessed.  We would 
therefore encourage you to adopt the above recommendations.   
 
I trust that the CRE’s response is clear and that the points raised are taken into 
account in any future review of statute, policy, practice or guidance. Should you wish 
to discuss this response or seek clarification on any of the issues raised, please call 
me on 0131 5242007. 
 
 
John Paterson 
Public Policy Officer 
March 2003 
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Written Evidence on Additional Support for Learning Bill. 
 
1. Introduction 
 
1.1 The Disability Rights Commission welcomes the opportunity 

to present evidence to the Equal Opportunities Committee. 
We have sought to frame our response to the Bill in terms of a 
rights-based approach, which we believe is necessary if 
disabled people are to achieve equality as citizens, service 
users and customers.  The DRC believes that the Bill has real 
potential to enhance the rights of disabled children and young 
people in Scotland, and extend the duties of public authorities 
in relation to these children and young people, and we note the 
progress that has been made since the publication of the draft 
Bill. 

   
1.2 The Disability Rights Commission (DRC) was established by 

statute as a Non-Departmental Public Body in 1999 and 
launched in April 2000. Our vision is a society where all 
disabled people can participate fully as equal citizens.  The 
DRC believes that all disabled people should have the same 
rights, choices and opportunities in education as non-
disabled people.  We welcome the reforms highlighted in the 
Bill and the change in emphasis it brings to removing stigma.  
The bill also embodies a number of issues that we have long 
advocated.  However, we have a number of concerns 
regarding the bill’s proposals. 

 
1.3 The DRC would point out that pupils with SEN and children and 

young people with a disability are overlapping but not 
coterminous groups.  Similarly, not all children with disabilities 
will under the draft Bill’s provisions have additional support 
needs and vice-versa.  It is vital that the new legislation 
dovetails with existing provisions on improving disabled pupils’ 
access to education  

 
1.4 The decision to move to the wider and less prescriptive 

designation of additional support needs is to be welcomed. 
However, there must be safeguards to ensure that broadening 
the definition does not lead to any diminution of the support 
currently available: under the new system, the presumption 
must be that every child will receive the support appropriate to 
his or her needs.  The principle of seeing every child, disabled 
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or non-disabled, as an individual with the right to a school 
education is generally underpinned in the Bill.  The DRC 
believes that this is in line with the principle right of every child 
of school age to be provided with school education by, or by 
virtue of arrangements made, or entered into, by, an education 
authority as stated in the Standards in Scotland’s Schools Act 
2000(Section 2)(1).  This is why the DRC feels that proposal to 
move away from a model of special educational needs to one 
of additional support needs is right, as the phrase special 
educational needs has taken on connotations of stigma.  We 
feel that the outcome-based model that the Bill takes is helpful, 
and is less based on a ‘deficit model’ about the child or young 
person and their impairment, which is no longer appropriate 
from an equalities perspective. 

 
1.5 The DRC also notes that the Bill has important implications 

for mainstreaming.  Clearly, having appropriate support is 
part and parcel to making mainstreaming work.  This Bill as a 
consequence will play an important role in ensuring or 
helping to enable appropriate additional support for those 
who may require it. 

 
 
2. Co-ordinated Support Plans  
 
2.1 The DRC broadly welcomes proposals to replace the Record 

of Needs system and we note the improvements made to the 
Bill as introduced post consultation.  We have, from 
equalities perspective concerns with the current Record of 
Need system, as there is a lack of consistency in application 
across the country and as a consequence there is a need for 
a more consistent entitlement to support.  Indeed we believe 
that if properly implemented and adequately resourced the 
Co-ordinated Support Plans should hopefully bring greater 
clarity and cohesion to addressing the needs of disabled 
children and young people with additional support needs.   
 
Whereas an education authority must produce a RON for 
every child who needs one, the mechanisms for appealing 
the non-implementation of the RON are time-consuming and 
complicated, and it is not possible to appeal the important 
issue of the services to be provided (or not provided).  A 
CSP has the potential to be a less static document than a 
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RON, an entitlement to support with clearly defined targets 
and outcomes, rather than a document which works to the 
deficit model of a child’s educational needs.  The DRC also 
welcomes the announcement of the proposed Code of 
Practice and we hope that this will ensure that the named 
contact system will work consistently across Scotland. 
 
Currently, provision of Record of Needs is used 
inconsistently throughout the country.  While the average 
across Scotland is around 2%, there is wide variation by 
education authority in the proportion of children who have 
RONs.  The range varies from 0.8% in East Dunbartonshire 
to over 3% in Inverclyde. Research carried out by Thomson 
et al (1989) noted a huge variability in the information 
contained in records.  Some were very specific, offering a 
useful and detailed overview of a child’s abilities and their 
needs, others were vague, and contained little information.  
The study also stated that one authority, for example, 
described recording as “irrelevant professional activity” While 
there will inevitably be a degree of flexibility in implementing 
CSPs across the country to take account of local 
circumstances, there must also be a consistency of 
approach.  The DRC believes that the proposed Code of 
Practice will be necessary and significant in this regard.  This 
will reassure parents and help ensure that children moving to 
a different area are not at a potential disadvantage.  It should 
also aid education authorities in discharging their duties.  
Provision of information to parents is also very important.  
Regulations will be important in ensuring this as, potentially, 
will monitoring by Her Majesty’s Inspectorate of Education.   

 
2.2 We welcome the approach of bringing education, health and 

social work services together in a co-ordinated fashion, as 
regards their impact on learning, as well as the duty on local 
authorities to provide a named contact for parents who wish 
to discuss their child’s schooling.    We would further 
welcome the new section to the Bill giving parents the right to 
request a particular type of assessment, for example 
psychological or medical assessments, in addition to parents 
being able to request that their child is assessed for 
additional support needs.   

 
 



 4 

2.3 Important in ensuring CSPs work effectively will be the 
appropriate provision of resources.  Education authorities, 
social work departments and health authorities must be 
anticipatory in planning ahead to meet their duties under the 
bill.  However, there must also be action from central 
government and other agencies to address the significant 
shortage of professionals in key areas such as speech and 
language therapy and social work. The DRC would also point 
out that the corollary to better entitlement will be the greater 
uptake of services and there is concern that the supply side 
may not be able to meet the needs that are demanded.  
From an equal opportunities point of view access to aids and 
services to overcome barriers is vital. 

 
2.4 The DRC welcomes the planned introduction of Personal 

Learning Plans, which will provide all pupils with a 
continuous record of attainment and will incorporate 
Individual Education Plans where they already exist.   We 
would however seek assurances that these documents will 
be sufficiently detailed for all pupils so as to bridge the gap 
between those with and those without a CSP.  Otherwise a 
form of differentiation may still remain as not all children will 
have a CSP, and the term additional support needs, while 
including more children, may still create a perception of 
“difference”. 

 
2.5 There is a clear change of definition in the criteria for the 

CSP as compared to the Record of Needs.  Under the 
proposals of the bill the plan will be available to children or 
young people who have additional support needs arising 
from one or more complex factors or multiple factors, which 
are likely to continue for more than one year.  We would 
hope that the definition could be further developed to ensure 
that pupils with a single disability, which has a significant 
impact on normal day-to-day activity, but not defined as 
complex, are clearly covered. 

 
 
2.6 According to the Scottish Executive 6% of children in 

Scotland are currently classified as having special 
educational needs (SEN).   Some of these children will have 
a disability as defined in the Disability Discrimination Act 
1995 (DDA) and the Special Educational Needs and 
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Disability Act 2001, which amends Part IV of the DDA.  The 
DDA protects disabled children and young people in 
Scotland from discrimination in education.  It is thus 
important that the new bill dovetails with the extension of the 
DDA, especially as the DDA has only recently begun to 
cover education. 

 
2.7 With regard to this issue, the DRC has concern about the 

interface between the DDA, where there is no entitlement to 
auxiliary aids and services, and the ASL framework.  Our 
concern lies with regard to what the situation might be for a 
disabled pupil who would be deemed to be disabled under 
the DDA, but might also, however, not receive a CSP 
because their impairment might not be viewed as “complex 
or multiple”, though we are aware that Section 3 of the Bill 
sets out a duty for authorities to have regard to the needs of 
pupils with additional support needs.  We hope that the new 
Code of Practice will ensure that local authorities make sure 
these disabled children and young people who may not be 
eligible for CSPs find that their auxiliary aids and services 
entitlement is fully considered.  

 
Dispute Resolution. 
2.8 The DRC notes the new clause enabling Scottish Ministers 

to require education authorities provide dispute resolution, as 
well as mediation, to further facilitate resolution for those 
parents and children who do not fall into the CSP category 
but wish to appeal the decision.   Whilst recognising that this 
goes further than the draft bill, the DRC would like more 
detail from the Scottish Executive to their thinking as to why 
this dispute resolution function cannot be carried out by the 
new Tribunal system. We also seek assurance that this 
system will be independent, efficient and robust enough for 
those small number of pupils who do not receive a CSP so 
that it does not become perceived as a lesser service than 
the Tribunals, which we believe, are an appropriate way 
forward.  

 
2.9 The DRC notes the inclusion of the term “reasonable cost” 

under Section 3 in the Bill as introduced and that it has been 
suggested this is coterminous with the DDA.  The DRC 
would wish to highlight that the DDA refers to the term 
“reasonableness” rather than necessarily “reasonable cost.”  
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The DDA use of the term, of course, does enable issues 
such as cost and practicality to be taken into account and the 
Committee may find this a more holistic and relevant 
definition.  The Bill as introduced must ensure that cost as a 
primary driver does not determine the quality of provision of 
a young person’s education. 

 
 
3. Tribunals 
 
3.1 The DRC have long advocated the creation of an Additional 

Support Needs Tribunal for Scotland, indeed it is a matter 
that the DRC has bought to the attention of the Equal 
Opportunities Committee in the past, and that is why we 
believe this new system could potentially represent a 
significant step forward in entrenching the rights of children 
with additional support needs and their parents.  It could both 
clarify and streamline the appeals process.     

 
3.2 In particular the right of appeal to tribunals in the case of a 

refusal to provide a child with a CSP and provision of support 
would be an important development in embedding a rights-
based approach to ensuring that children receive the support 
they require in order to exercise their right to a school 
education.  It is important that tribunals, both in their 
composition and in the execution of their duties, are as user-
friendly and undaunting as possible.  

 
3.3 Whilst welcoming the proposals for the new Tribunal system, 

we feel it would be useful to explore the scope of the Bill to 
place further duties on health boards and local authority 
social work department.  The DRC is mindful of the fact that 
the rationale of the Bill is that Education will be the lead 
agency and thus will result in education deciding when 
others become involved.  However, in terms of equity, Health 
and Social Services will be vital in providing support to the 
education of some disabled children. 

 
 
3.4 It is important that provisions emphasise the importance of 

any mediation service being sufficiently ‘arms length’.  The 
provisions may need to be strengthened to reflect this.  It is 
also important that children, young people and their parents 
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understand that engagement in the mediation process is 
entirely voluntary: there should be no suggestion of children 
or their parents being ‘expected’ to take the mediation path 
before exercising their right to appeal to the Tribunal. 

 
3.5 In line with the Human Rights Act 1998 and the Age of Legal 

Capacity (Scotland) Act 1991, children aged 12 and over 
should have the right to make an appeal to the tribunal.  We 
believe there is a precedent for this as set out in the Age of 
Legal Capacity (Scotland) Act 1991, which states “A person 
under the age of sixteen years shall have the capacity to 
instruct a solicitor, in connection with any civil matter, where 
the person has a general understanding of what it means to 
do so; and without prejudice to the generality of this 
subsection a person twelve years of age or more shall be 
presumed to be of sufficient age and maturity to have such 
understanding”.  Section 2 (4A)  We also feel this is further 
compounded in the Standards in Scotland’s School Act 2000 
which states that authorities must have “due regard, so far as 
reasonably practicable, to the views (if there is a wish to 
express them) of the child or young person in decisions that 
significantly affect that child or young person, taking into 
account of the child or young person’s age and maturity” 
Section 2 (2).  Under that Act, children aged 12 and over 
have the right to appeal against their exclusion from school.  
Children have also been given the right to free legal 
representation in children’s hearings. 

 
3.6 Whilst we very much agree with the intention that the 

Tribunals should be non-confrontational, experience strongly 
suggests that an education authority will ensure that its 
solicitor is present at any tribunal.  If this is indeed the case 
there is potential for serious imbalance and inequality unless 
provisions are made for the provision of legal support and 
legal aid to children and families who would not otherwise be 
in a position to have legal representation present.  The DRC 
would point to the fact that the Scottish Executive has 
reviewed its position on legal aid in employment tribunals, 
and decided that it was not ECHR compliant under the terms 
that it was a breach of the right to fair trial.  It therefore 
allowed Advice By Way of Representation (ABWOR) for 
some people in employment tribunals.   As stated, under the 
current position for Employment Tribunals and for Children’s 
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Panels there is entitlement to legal aid for those with special 
needs or who are children. 

 
 
4. Miscellaneous. 
 
4.1 The DRC agrees with developing the Future Needs 

Assessment into a more co-ordinated and anticipatory 
approach to making the transition from school to post-school 
life, provided there is a clear and enforceable requirement on 
education authorities to do this.  We also welcome the 
change from 6 months to 12 months.  However an issue 
arises from the fact that the responsibility will be on the 
education authority but there must be co-ordination in how 
information is transmitted to other agencies such as FE or an 
employer to ensure a smooth transition for that young person 
involved. 

 
4.2 The provisions at Section 19 regarding the complex  
 interaction of agencies in the provision of information are  
 welcomed.  In our first response to the draft Bill we stated  
 that to be fully effective, the duty on education authorities at 
 then 17(1), now 19 (1) should be strengthened.  The DRC  
      notes that this has not happened and we state that an  
 education authority must request the help of an appropriate  
 agency in such cases if it believes that agency could aid 
 the authority in carrying out its duties.  This would be further 
 strengthened with an undertaking at 19 (4) that Scottish  
 Ministers will rather than may make regulations covering the 
 compliance with appropriate agencies to an Education 
 Authority’s request. 
 
 
Colin Macfarlane 
Policy and Public Affairs Officer. 
8/12/03 




