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Environment and Rural Development Committee 

6th Meeting, 2007 

Wednesday 7 February 2007 

The Committee will meet at 9.45 am in Committee Room 1. 

1. Petitions:  The Committee will consider the following petitions— 

PE956 by Mary Douglas calling on the Parliament to urge the Executive to 
ensure the Conservation (Natural Habitats, &c.) Regulations 1994, as 
amended, are applied in relation to ship to ship oil transfers in Scotland; and 

PE982 by B Linden Jarvis calling on the Parliament to consider and debate 
the implications of proposed ship to ship transfers of oil at anchor in the Forth 
Estuary, specifically focussing such consideration and debate on the likely 
impact of such operations upon wildlife, tourism, local authority funding of 
clean-up and how it may use its powers within the 12 mile tidal limits to 
protect the local ecology, scenery, environment and areas of special scientific 
interest and habitat within the Estuary;  

and will take evidence from— 

Les Douglas, Petitioner; 
 
B Linden Jarvis, Petitioner; 
 

and then from— 
 
Iain Rennick, Area Manager, Forth and Borders, SNH; 
 
Richard Evans, Sites Policy Officer, RSPB Scotland; 
 
Dr Bob McLellan, Head of Transportation Services, Fife Council; 
 
Stephen Walker, Acting Head of Environmental Health, The City of Edinburgh 
Council; 

  
and then from— 

 
Charles Hammond, Group Chief Executive, Captain Bob Baker, Asset 
Manager Marine/Chief Harbour Master, Dr. Derek McGlashan, Ports 
Security/Environment Manager (Scottish Operation) and Morag McNeill, 
Group Company Secretary, Forth Ports plc; 
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and then from— 

 
Sarah Boyack MSP, Deputy Minister for Environment and Rural Development, 
Fiona Harrison, Head of Marine Management Division, Bruce Stewart, Marine 
Strategy, and Judith Morrison, Legal and Parliamentary Services, Scottish 
Executive. 
 

 
 

Mark Brough 
Clerk to the Committee 

Direct Tel: 0131-348-5240 
 
 

The following papers are attached: 
 

Agenda Item 1 
 
Note from the Clerk (including correspondence as an appendix) 
 
Submission from Mary Douglas, petitioner 
 
Submission from B Linden Jarvis, petitioner 
 
Submission from SNH 
 
Submission from RSPB (Scotland) 
 
Submission from Forth Ports plc 
 
Briefing from the Scottish Executive 
 
Petitions PE956 and PE982, and previous correspondence from 
interested parties to the Public Petitions Committee 
 
SPICe Briefing 06/18 - Ship to ship oil transfer in the Firth of 
Forth
 
Briefing note [for Members only] 

 
 
ERD/S2/07/6/1a 
 
ERD/S2/07/6/1b 
 
ERD/S2/07/6/1c 
 
ERD/S2/07/6/1d 
 
ERD/S2/07/6/1e 
 
ERD/S2/07/6/1f 
 
ERD/S2/07/6/1g 
 
ERD/S2/07/6/1h 
 
 
ERD/S2/07/6/1i 
 
 
ERD/S2/07/6/1j 
 
 

 

 

http://www.scottish.parliament.uk/business/research/briefings-06/SB06-18.pdf
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Environment and Rural Development Committee 
 

Petitions PE956 and PE982 – SHIP TO SHIP TRANSFER OF OIL IN THE FIRTH 
OF FORTH 

 
Note by the Clerk 

 
ntroductionI  
 
1. The Public Petitions Committee (PPC) has referred petitions PE956 and PE982 

regarding ship to ship transfer of oil in the Firth of Forth to the Environment and 
ural Development Committee. R

 
• PE956 by Mary Douglas calls on the Parliament to urge the Executive to 

ensure the Conservation (Natural Habitats, &c.) Regulations 1994, as 
mended, are applied in relation to ship to ship oil transfers in Scotland.  a

 
• PE982 by B Linden Jarvis calls on the Parliament to consider and debate the 

implications of proposed ship to ship transfers of oil at anchor in the Forth 
Estuary, specifically focussing such consideration and debate on the likely 
impact of such operations upon wildlife, tourism, local authority funding of 
clean-up and how it may use its powers within the 12-mile tidal limits to protect 
the local ecology, scenery, environment and areas of special scientific interest 
nd habitat within the Estuary.  a

 
Progress of the petitions 

 
2. Petition PE956 was lodged with the PPC in April 2006. At its meeting on 3 May, 

the PPC heard from the petitioner and agreed to seek views on the petition from: 
Forth Ports PLC, the Maritime and Coastguard Agency, Melbourne Marine 
Services, Scottish Natural Heritage (SNH), the UK Offshore Operators 
Association, Friends of the Earth Scotland, Fife Council, the City of Edinburgh 
Council, East Lothian Council, West Lothian Council, the Marine Conservation 
Society, Greenpeace, RSPB, the North Sea Commission, Lloyd’s and the Scottish 

xecutive.  E
 

3. Petition PE982 was lodged with the PPC in June 2006. At its meeting on 4 
October, the PPC agreed to link consideration of it with petition PE956 and to 
await the responses to petition PE956 before deciding what further action to take. 
The Committee also agreed to invite the petitioner to comment on the responses 
eceived in relation to petition PE956. r

 



 
4. At its meeting on 13 December 2006, the PPC agreed to refer both petitions to 

the Environment and Rural Development Committee. It also agreed to copy the 
petitions for information to the European Parliament and the UK Government. The 
PPC also noted that it has had no response from Forth Ports PLC, Melbourne 
Marine Services, the UK Offshore Operators Association, Friends of the Earth 

cotland and Greenpeace. 

 

S
 

5. At its meeting on 19 December, the Environment and Rural Development 
Committee considered the petitions and associated correspondence. The 
Committee agreed to take evidence from the petitioners and other interested 
arties. p

 
Evidence
 

6. Written submissions have been received from some of the witnesses. These are 
included in the agenda papers (and should be read in conjunction with any 
material previously submitted by these witnesses to the PPC – which is included 
in the agenda papers as paper 1h).  

 
7. SPT Marine Services Ltd (the applicant – formerly known as Melbourne Marine 

Services Ltd) and the Maritime and Coastguard Agency have both said that they 
are unable to attend. However, SPT Marine Services has made a written 
submission which is attached as an Appendix to this note. A submission from the 
MCA is expected, and will be circulated as soon as it is received. 

 
8. Submissions have also been received from East Lothian Council, Burntisland 

Community Council and Mr G Deas Drummond. These are also attached in the 
Appendix to this note. 

 
9. COSLA has advised that it has not, as yet, adopted a formal position on this 

matter. West Lothian Council has advised that it has nothing further to add to the 
submission that it made to the PPC. 

 
Summary of the process regarding the ship to ship transfer proposals 

 
10. SPT Marine Services Ltd (formerly Melbourne Marine Services Ltd) of Sunderland 

is seeking permission to carry out ship to ship transfer of Russian crude oil off 
Methil on the Fife coast.  

 
11. The process for granting approval for such activity is complex and has been 

continuing since the application in June 2004. It is not clear when the decision 
process will be complete. 

 
12. The SPICe research briefing, and the written submissions from Forth Ports plc, 

SPT Marine Services and the Scottish Executive, set out some information on the 
process and the steps which have been taken so far. 

 



 
13. The evidence states that it is the role of Forth Ports plc, as the harbour authority, 

to decide whether to permit ship to ship transfers in the Forth. The powers and 
duties of harbour authorities are generally reserved matters. However, some 
devolved matters are also relevant. The Maritime and Coastguard Agency (an 
executive agency of the Department for Transport) states that the Habitats 
Regulations apply in respect of ship to ship oil transfers in Scotland. Forth Ports 
plc is a competent authority in respect of the Habitats Regulations, and must have 
regard to the requirements of the Directive in exercising their functions.  

 

 
14. The MCA is the competent authority for responding to pollution from shipping and 

offshore installations. Scottish Port Authorities, in this case Forth Ports, require oil 
spill contingency plans (OSCP) to be approved and licensed by the MCA before 
ship to ship transfers can take place. Forth Ports is the competent authority for 
implementing the OSCP. The MCA is not permitted to reject an OSCP. It must 
approve it, or direct that it be altered to make it appropriate for the relevant activity 
and area. Failure to maintain the plan, or implement it in the event of an incident, 
is a criminal offence.  

 
15. Forth Ports Plc submitted a Plan to the MCA. A public consultation took place in 

February-May 2006 on whether the OSCP would adversely affect the integrity of 
nature conservation sites in the area. SEERAD, SNH, SEPA and local authorities 
in the area were statutory consultees in this process. In August 2006 the MCA 
approved the Plan, with revisions.  

 
16. The MCA emphasises that Forth Ports plc has a continuing duty to discharge its 

responsibilities under the Habitats Regulations in respect of any transfer activity 
which takes place. It (and SNH) also point out that any activities which could 
disturb a European Protected Species require a licence from Scottish Ministers. It 
is the responsibility of the Scottish Executive to determine whether a licence 
would be required for ship to ship transfers in the Forth. SNH states that the only 
such Protected Species which may be disturbed by oil transfers in the Forth are 
cetaceans (whales, dolphins and porpoises) and it is seeking information to 
assess whether a licence is required. 

 
17. Forth Ports plc indicates that work is still going on with SNH to prepare an 

appropriate assessment to ensure that the requirements of the Habitats Directive 
are fully complied with. It is not clear when this will be complete. 

 
Conclusion 

 
18. Following the evidence the Committee is invited to consider how it wishes to 

proceed with these petitions.  
 



 
SUBMISSION FROM BURNTILSAND COMMUNITY COUNCIL 

 
I write to you on Behalf of the Burntisland Community Council of which I am 
Secretary. With that in mind and the full support of our complete opposition to 
STS’s taking part in the river Forth by the whole of our community I speak for 
7,000 persons. 
 
   We as a community were particularly alarmed when this issue was first 
raised to discover that the prime area for these transfers to take place would 
be just off the town in the ‘B’ moorings, since then of course, these proposed 
operations have been moved to Methil, but yet, Burntisland still remains as a 
suitable alternative if not for the actual transfers themselves, for other 
purposes yet to be detailed. 
 
   The Firth of Forth as you are well aware is an area designated as a ‘Nature 
protected area’ for reasons I do not have to name as these have been well 
promulgated, however, with Minke whales basking between St Andrews and 
the bridges alongside dolphins speaks for itself. Many of our beaches are 
covered by special protection orders and ours, at Burntisland is a Site of 
special scientific interest, a specially protected area and, under European 
legislation, is listed as a RAMSAR. 
 
   We have to ask the question – “What is the use of all these special 
designations if they are not to be supported by the law of the land”? Literally 
millions, even possibly billions of pounds have been spent over the last three 
or four decades cleaning up the river from a state when an Environmental 
health officer in the 1960 stated “The only foot he would put in the water at 
Burntisland was one with a Wellington boot on”, to the state we see today with 
Blue flag beaches all around us and again, we have Seals colonies restored, 
which in a way indicates the health of the fish stocks – Is this all for nought?. 
 
   Burntisland in the last fifty years has changed from a town reliant on industry 
including, Shipbuilding, an Alumina factory, Loco yards, an Oil cake mill, a 
fertiliser factory and a very busy harbour supplying all these activities plus 
importing and exporting coal and other locally produced goods. Today, 
nothing is left of heavy industry except for a few small time operators around 
the dock area which leaves us entirely reliant upon tourism and passing trade. 
 
   Our local beaches (Blue flag) attract many thousand of visitors during the 
summer months and during the winter many ornithologists stay in the town for 
some considerable time to witness the vast variety of birds that are resident 
and over-winter from the Arctic and Northern Europe – The feeding they 
obtain here sustains them until the spring. 
 
   All this is under jeopardy if ship to ship transfers are permitted to take place 
– All it would take is a small to medium oil-spill to take place at Methil and in 
two tides the whole of the river beyond the bridges would be destroyed – We 
just cannot take that risk, not only with our wildlife, but the lives of our local 



population who are dependant upon the sea in so many ways for a living, be it 
tourism of local crab and lobster fishing etc. 
 
   Many have talked about the slight risk to the surrounding area should a spill 
take place and made light of it, can I state that as a retired mariner, I have 
carried out literally hundreds of such operations around the world, and yes! I 
would say that as many as 98% have gone well without a drop being spilt, but 
then, I have seen things go terribly wrong and a major spill occurring in a 
matter of seconds- It is when that happens, no contingency plan no matter 
how good it appears on paper is of any use whatsoever. 
 
   We, the citizens of Burntisland implore you to do whatever you can to 
prevent these transfers which could have such disastrous effects as to not just 
ruin lives, but whole communities. The answer is simple Scapa and Sullom 
voe are purpose made for this type of transfer, why take the risk, however 
slight elsewhere. 
 



SUBMISSION FROM MR DEAS DRUMMOND 
 
 
I refer to my telephone call of this afternoon regarding the proposed transfer 
of oil between Oil Tankers in the Firth of Forth. 
 
As I shall not be able to attend the meeting scheduled for 7th February, I 
would be glad if my grave doubts on the advisability of the practice could be 
conveyed to the members of the committee. 
 
I am concerned that if the proposed transfer of Oil is agreed, the necessary 
safeguards to prevent spillage would be extremely expensive and thus, 
unwelcome to the operators. 
For example, what Independent Authority is to lay down specific rules as to 
the permitted maximum Wave Conditions and Wind Strength, beyond which 
the transfer would not be started? 
 
Would a Patrol vessel be on station to ensure that the rules are complied 
with? 
 
I sailed in Merchant Vessels throughout the last war, not in oil tankers but in 
oil fuelled ships and saw on many occasions that even the most skilled 
operators frequently had spillages. It does not take a large quantity of oil to 
cause widespread pollution. 
Would anti-pollution vessels and equipment be readily available if spillage 
occurred? 
 
Considering the dangers to wildlife and to the shoreline of the Firth, I would 
ask the committee to have serious doubts about this proposal. 
 



SUBMISSION FROM EAST LOTHIAN COUNCIL 

CONSIDERATION OF PETITION PE 956 

PROPOSED SHIP TO SHIP OIL TRANSFERS FIRTH OF FORTH 

Thank you for your email dated 11 January 2006 inviting East Lothian Council’s 
views on petition PE 956 by Mary Douglas which calls on the Parliament to urge the 
Executive to ensure the Conservation (Natural Habitats, &c.) Regulations 1994, as 
amended, are applied in relation to ship to ship oil transfers in Scotland and, Petition 
PE982 by B Linden Jarvis which calls on the Parliament to consider and debate the 
implications of proposed ship to ship (STS) transfers of oil at anchor in the 
Forth Estuary, specifically focussing such consideration and debate on the likely 
impact of such operations upon wildlife, tourism, local authority funding of clean-up 
and how it may use its powers within the 12-mile tidal limits to protect the local 
ecology, scenery, environment and areas of special scientific interest and habitat 
within the Estuary. 

It is a matter of public record that East Lothian Council are opposed to STS oil 
transferences in the Firth of Forth and supportive of the Conservation (Natural 
Habitat, &c) Regulations 1994, being rigorously applied in relation to ship-to-ship oil 
transferences in the Firth of Forth. 

The council has lobbied representatives at all levels including MPs and MSPs to 
invite support for the council’s position. In addition East Lothian Council has 
collaborated with other Local Authorities surrounding the Firth of Forth including Fife 
and City of Edinburgh Councils who have voiced similar objections to this proposal.   

The Council’s key concerns are outlined below: 

Risk of Oil Spill 

East Lothian Council acknowledges that there is existing tanker and other shipping 
traffic in the Firth of Forth and with that an inherent risk of an oil spill.  However, 
current oil tanker transfers take place with ships moored to fixed jetties at Hound 
Point and Braefoot Bay, where there are tugs and emergency facilities on permanent 
station throughout the oil transfer operations.  (Accidents can happen, as in the MT 
Havkong incident in 1993 where the vessel dragged its anchor but the immediate 
availability of tugs averted a major disaster). 

To date there have been no significant oil spills which have affected the East Lothian 
coastline.  Nevertheless, the proposed STS oil transfers bring a new operation to the 
Forth estuary which will take place in open water away from the fixed jetties.  It is not 
proposed that tugs will be on location throughout the oil transfer process which may 
take several days to complete but will be only employed at the start and end of 
operations.  The Council is clearly concerned about the possible dragging of open 
sea anchors during STS operations, particularly if tugs are not immediately available 
to control any incidents. 

There remains widespread concern at both local community and political levels that 
the introduction of STS transfer brings an increased risk of oil spill.  The 
Environmental Impact Assessment (EIA) supporting statement says – the 



contribution of the proposed STS operations overall is to make a 31% increase to 
existing oil spill risks in the Firth of Forth. 

Maritime and Coastguard Agency Consultation 

East Lothian Council as a stakeholder in Forth Ports’ Clearwater Forth oil pollution 
plan was consulted by, and responded to, the Maritime and Coastguard Agency 
(MCA), on the proposed transfer Ship-to-Ship of crude oil and other hydrocarbons by 
Melbourne Marine Services in the Firth of Forth.  

East Lothian Council has serious concerns about the apparent lack of regulatory 
control of STS operations and the consultation by the Maritime Coastguard Agency 
(MCA), acting on behalf of the UK Department of Transport.  The consultation 
conducted by MCA into STS operations in the Firth of Forth was essentially a 
technical exercise.  It was principally about whether the oil spill response plans were 
robust enough to mitigate the increased risk of an oil spill.  

The consultation did not take into account the broader public, economic, 
environmental, political and strategic concerns.  It did not take into account the views 
of the community councils’, the fishermen groups, environmentalists, and the people 
that make a living from tourism of East Lothian who strongly opposed STS 
operations in the Firth of Forth.  

Because of the technical nature and very limited scope of the consultation there is 
clear perception that the views of the local communities that could be adversely 
impacted by an oil spill, are not seen as important and not taken into consideration.  
It has been left to local authorities round the Forth estuary to express those concerns 
in a limited and inadequate regulatory framework. 

Role of Forth Ports 

The role of Forth Ports would seem blurred.  As a commercial organisation they 
have a board and a requirement to satisfy their shareholders.  They also have 
regulatory control as Harbour Authority and possibly the authority to approve STS 
operations now that the MCA have approved STS operations in the Firth of Forth.   

It is also noted that the MCA reminded Forth Ports plc of their duties under 
Regulation 3 of the Conservation (Natural Habitats, &c.) Regulations 1994, “as the 
competent authority for the purposes of the Habitats directive in respect of Ship-to-
Ship Oil Transfers in the Firth of Forth”.   

National Strategy For STS 

With oil spills being of local, national and international importance, it is concerning 
that there appears to be a policy vacuum with no national strategies to govern and 
police STS operations for the UK or Scotland.  There seems to have been no 
strategic evaluation from a Scottish, UK, and even an EU (countries bordering the 
North Sea) perspective as to how this export traffic of Russian crude oil through the 
North Sea should be managed in both environmental and economic terms.  Has the 
Firth of Forth been targeted for STS operations as a result solely of commercial 
expediency compared to other possible sites such as Scapa Flow, Orkney where the 
Council understands there is STS capacity but with more stringent environmental 
rules that would increase the time for each operation.  By conducting STS in the 



Firth of Forth the operators would not have to adhere to the strict de-ballasting rules 
in Orkney, saving time and money.   

The Scottish Executive and / or the UK government should be taking a more 
strategic overview to evaluate whether these STS operations go ahead. 

Contingency Plans For Dealing With The Risk 

East Lothian Council has considered the Environmental Impact Assessment, and oil 
spill plan and does not believe the measures detailed therein would deal adequately 
at containing and controlling an oil spill that could be upwards of 50 –100,000 tonnes 
of persistent Group IV substances like Russian Export Blend Crude oil.  This type of 
oil spill will have a profound detrimental impact on the environment, damaging for 
many years the fragile costal habitats as well as potentially devastating the tourism 
industry of the area.  

The proximity of the ship-to-ship operations to the shoreline would mean any oil spill 
would land on the shore very quickly.  Realistically the oil will be on the beaches 
before an adequate response could be resourced and implemented. 

Scotland does not have a strategy for the bulk disposal of hazardous oily waste 
material.  If an STS spill occurred the volume of spilt persistent heavy crude oils 
could significantly increase in volume through emulsification up to four times its 
volume.  Without a national facility extra pressures and expenditure of resources are 
place on the local authorities.  While this is a situation relevant to existing tanker 
traffic, any increased risk of oil spill from STS operations would exacerbate the lack 
of disposal capacity. 

Benefits Associated With Ship to Ship 

East Lothian will receive no economic benefit from ship to ship operations in the Firth 
of Forth.  No new jobs will be created in East Lothian as a result of ship to ship. 

However, a small oil spill would significantly divert local authority and other 
resources to the oil spill to the detriment of the East Lothian population. 

A minor spill will potentially cost millions of pounds in clean up cost, legal fees, and 
disposal of hazardous waste, the local economy, primarily tourism, loosing 
potentially millions of pounds in lost revenue, before any compensations are 
payable.  East Lothian Council has concerns that the International fund for dealing 
with oil pollution incidents might not be sufficient to meet the cost met by Local 
Authorities surrounding the Firth of Forth 

The populace of East Lothian and Fife have repeatedly spoken out against ship-to-
ship operations.  There is a body of local authorities and public sector organisations 
that have spoken against ship-to-ship operations.  If permissions are given to 
commence operations it is hard not to perceive the decision is commercially based, it 
is not in the interests of the populace, the councils or public bodies. 

Habitat 

Ninety-six percent of the East Lothian’s coastline has special protections.  These 
protections cover a diverse range of fish, mammals, birds and crustaceans.  The 



potential of an oil spill will negatively impact on the species that live and feed in the 
shoreline. 

Fourteen Marine Environment High Risk Areas (MEHRA) have been identified by 
Department of Transport (DETR) round the Scottish coast taking into account 
shipping risk, environmental sensitivity and protective measures in place.  Three of 
these have been designated in or adjacent to the Forth Estuary, and a fourth covers 
St Abbs & Eyemouth.  The Environmental Impact Assessment (EIA) report submitted 
with the revised contingency plan states: the approaches to the Firth of Forth are 
amongst the 10% most sensitive areas around the UK. This is mainly due to the 
ranking of the Isle of May and Bass Rock adjacent to the Firth as high sensitivity and 
vulnerability sites, and their exposure to the wider North Sea. The DETR modeling 
ranks them as fourth and third most at risk sensitive sites in UK waters. 

The Conservation (Natural Habitat, &c) Regulations 1994 provides a framework to 
protect vulnerable habitats, such as vulnerable coastlines and the species that live 
and feed on them. The European Court of Justice ruled on 20th October 2005 that 
the Scottish Executive failed to transpose the requirements of the EU Habitat 
Directive in to domestic law.    

Conclusion 

East Lothian Council strongly recommends that ship-to-ship oil transfer in the Firth of 
Forth is rejected.  If these operations are finally approved they should be subject to 
the Conservation (Natural Habitat, &c) Regulations 1994.   

I trust the foregoing adequately explains the council’s position on this issue but 
please do not hesitate to contact me should you have any queries.  Copies of the 
reports to the Council and consultation response are attached as background 
information. 



 

1 PURPOSE 

1.1 To inform the Cabinet of the latest consultation on Ship to Ship (STS) oil 
transfers and to suggest a response to the Maritime & Coastguard 
Agency, Secretary of State for Transport  and the Scottish Minister for 
Environment and Rural Affairs. 

2 RECOMMENDATIONS 

2.1 The Council maintains its objection to the proposed Ship to Ship oil 
transfer in the Forth Estuary, and : 

• sends a detailed response outlined in appendix 1 to the Maritime & 
Coastguard Agency. 

• continues to make representations to the Secretary of State for 
Transport and the Scottish Minister for Environment and Rural Affairs. 

3 BACKGROUND 

3.1 East Lothian Council at its meeting on 21st June 2005  rejected the 
proposals to start  STS oil transfers in the Firth of Forth in anchorages 
M1 & M2 off the Fife coast.  A similar position was taken by Fife  and City 
of Edinburgh Councils, reflecting wider concerns of the local 
communities.   

3.2 As a result of widespread representations, the Secretary of State for 
Transport (UK) asked the Maritime and Coastguard Agency (MCA) to 
undertake a further round of public consultation which ends on 11th May 
2006.  Comments are invited on the revised and amplified oil spill 
contingency plan submitted to the MCA by Forth ports Plc, with 
supporting information from Forth Ports and Scottish Natural Heritage. 

3.3 MCA advise that the plan has been submitted to them under the 
Merchant Shipping (Oil Pollution Preparedness, response & Co-
operation Convention) Regulations 1988.  “In accordance with the 
regulations the MCA must consider Forth ports proposed amendments to 
the plan: it must either approve the plan or, if the plan is not compatible 
with the national contingency Plan or is not appropriate for dealing with 
oil pollution incidents which may occur in the area in which Forth Ports 
has jurisdiction, it may direct that the oil spill contingency plan be 
altered”. 

3.4 The MCA point out in their covering letter that “ship to ship transfer is a 
lawful activity, and already takes place within harbour authority areas in 
the UK at Scapa Flow, Sullom Voe Oil terminal and Nigg.  The letter also 
states that the aim of the consultation is to assess the implications of 
Forth Ports’ revised plans for designated nature conservation sites in the 
Firth of Forth … with a view to ascertaining whether the plan will 
adversely affect the integrity of the sites concerned”. 



3.5 The proposed STS operation would be run by Melbourne Marine 
Services Ltd.  The details are essentially the same as reported to council 
on 21st June.  The current consultation is, essentially, a technical 
consultation into the adequacy or otherwise of the oil spills contingency 
planning arrangements.  As stated in last years report, the Council does 
not have the technical expertise of the MCA to evaluate the safety and 
contingency planning arrangements which to be fair probably reflect 
current best practice.  Nevertheless there are concerns and a suggested 
detailed response is attached as appendix 1. 

3.6 While contingency plans can be prepared, if they are used in reality it is 
probably to late to prevent environmental damage, particularly in the 
event of a major oil spill within the Forth estuary area.   

3.7 Since the report to Council last year further information/ developments 
have happened. 

3.8 Scottish Natural heritage (SNH) have objected to the proposals on the 
grounds that the proposals as submitted do not meet the requirements of 
the EU Habitats Directive, ie the legislative requirements relating to 
European Sites (Special Protection Areas and Special Areas of 
Conservation).  These require that a proposal unconnected with the 
nature conservation management of the site (as is the case with ship to 
ship transfers) can only be approved if it can be ascertained that it will 
not adversely affect the integrity of the site, unless there are imperative 
reasons of overriding public interest.    In SNH’s opinion, the documents 
provided thus far do not show that there will not be an adverse effect 
from the ship to ship proposals on the integrity of the European sites in 
the Forth. 

Fourteen Marine Environment High Risk Areas (MEHRA) have been 
identified by Department of Transport  (DETR) round the Scottish coast 
taking into account shipping risk, environmental sensitivity and protective 
measures in place.  Three of these have been designated in or adjacent 
to the Forth Estuary, and a fourth covers St Abbs & Eyemouth.  The 
Environmental Impact Assessment (EIA) report submitted with the 
revised contingency plan states: the approaches to the Firth of Forth are 
amongst the 10% most sensitive areas around the UK. This is mainly 
due to the ranking of the Isle of May and Bass Rock adjacent to the Firth 
as high sensitivity and vulnerability sites, and their exposure to the wider 
North Sea. The DETR modelling ranks them as fourth and third most at 
risk sensitive sites in UK waters. 
 

3.9 Fife Council has also sought Counsel’s opinion which confirms that both 
the MCA and the Forth Ports Authority face a very high legal test of 
compliance with the Habitats Directive if they decide to go ahead with 
STS in the Firth of Forth. 

4 Conclusions 

4.1 There remains widespread concern at both local community and political 
levels that the introduction of STS transfer brings an increased risk of oil 



spill  (EIA supporting statement says – the contribution of STS operations 
overall is to make a contribution of about 31% to existing oil spill risks). 

4.2 The current legal framework for addressing the environmental 
consequences of the  STS operations appear to be resting on the 
strength of SNH’s objections to the contingency plans meeting the 
habitat’s directive.   

4.3 The consultation is a essentially a technical exercise, and does not take 
into account the broader public, economic and political concerns. 

4.4 As previously reported there remain no economic benefits to East Lothian 
as a result of the proposals. 

4.5 The Council is recommended to maintain its objection to the STS 
proposals. 

 
5 POLICY IMPLICATIONS 

5.1 The quality of East Lothian’s coastline and coastal waters in fundamental 
to its social, economic and environmental well-being. 

6 RESOURCE IMPLICATIONS 

6.1 Financial – The economic consequences of an oil spill incident are 
potentially substantial. 

6.1.1 There is no economic benefit to East Lothian as a result of the proposals. 

6.2 Personnel  - none 

6.3 Other -  

7 BACKGROUND PAPERS  

7.1 Report to East lothian council 21st june 2005 – STS transfer in Firth of 
Forth 

7.2 MCA consultation letter and reports 16th & 28th February 2006 

 

AUTHOR’S NAME David Evans / Stephen McLachlan 

DESIGNATION Senior Environmental & Consumer Services  manager/ 
Emergency Planning Officer 

CONTACT INFO 01620 827286  

devans@eastlothian.gov.uk 

DATE 19th April 2006 
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EAST LOTHIAN RESPONSE TO MCA CONSULTATION ON 
THE PROPOSAL FOR SHIP-TO-SHIP TRANSFER OF OIL AND 
OTHER HYDROCARBONS IN THE FIRTH OF FORTH 
 
 
 
1. East Lothian Council is responding to MCA’s consultation on the proposal for 

Ship to Ship (STS) transfer of oil and hydrocarbons in the Firth of Forth.   East 
Lothian Council has scrutinised the details of the environmental impact 
assessment and the Oil Spill Contingency Plan to determine an appropriate 
response to Ship-to-Ship (STS) operations in the Firth of Forth. 

 
2. The East Lothian coastline forms the southern shore of the Firth of Forth and 

extends for approximately 69km from Musselburgh to just north of 
Cockburnspath.   The East Lothian coast is nationally important; attracting 2.5 
million visitors annually that generates approximately £130 million pounds 
into the local economy.  The coastline has 9 areas between Port Seton and 
Thorntonloch designated as bathing waters. 

 
3. The covering letter for the consultation1 states the “MCA must consider Forth 

Port’s proposed amendments to the plan, it must either approve the plan or, if 
the plan is not compatible with the national contingency plan or is not 
appropriate with dealing with oil pollution incidents which may occur in the 
area in which Fort Ports has jurisdiction, it may direct that the oil spill 
contingency plan be altered”.  This is unduly restrictive when any decision 
would ultimately impact on businesses and communities around the Firth of 
Forth. 

 
4. While interested parties have been invited to respond to the technical aspects 

of the plan it does not address the fundamental issues; do the communities and 
public want to have such a potentially devastating activity operating close to 
one of the most protected coastlines in Scotland.  The consultation is being 
conducted within guidelines2, Criterion 1 of the guidelines states “Be clear 
about what your proposals are, who may be affected, what questions are being 
asked and the timescale for response”; East Lothian Council considers that 
this criterion has not been achieved.  

 
5. The East Lothian coastline is of outstanding natural heritage importance with 

62km (89.8%) of the coastline classified as SSSI for biological, ornithological 
and geological interest and forming part of the Forth Special Protection Area 
(SPA).   

 
6. Lord Donaldson's recommended in his report Safer Ships, Cleaner Seas3  that a 

comparatively limited number of areas of high environmental sensitivity, that 
are also at risk from shipping, should be identified and established, these areas 
are Marine Environmental High Risk Areas (MEHRAs).  The Forth MEHRA 
contains a complex of marine habitat types and associated species and 
communities, which is of international importance; unusually diverse for the 
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North Sea both in UK and European context. A sizeable proportion of the 
marine species within the area are characteristic of cold water influences from 
the sub-arctic, or are Atlantic species which are only rarely found on the North 
Sea coast. Several reach their southern or eastern limits of distribution4. The 
special MEHRA sites in the Firth of Forth are the Isle of May and Bass Rock. 

 
7. East Lothian has a developed tourist industry employing about 3500 people 

approximately 14% of the East Lothian’s workforce, significantly higher than 
the national average.  Any impact on the coastline would have a serious 
impact on tourism resulting in significant, long term reduction of income to 
the area.   
 

8. There are EC designated shellfish harvesting areas around the Forth estuary, 
including the coastline from Dunbar to North Berwick.  Any oil pollution 
would be seriously detrimental to the shellfish and impact on the local fishing 
industry. 

  
9. The proposal for STS provide no jobs in East Lothian and no support for the 

unique coast line that is threatened. The will have to commit, potentially, 
resources to the recovery of an oil spill that beaches on East Lothian, with no 
guarantees of full compensation.  The STS proposal would seem to provide 
substantial benefits to a very limited group of private interests, while the Local 
Authorities, the wildlife and populations take the risks and suffer the long-
term effects. 

 
10. Melbourne Marine Services Limited do not deny that the increase of some 105 

oil carrying vessel movements per annum increases the risks of an oil spillage.  
Forth Ports have detailed an increase of risk over existing risk from STS 
operations as 33%5, 16% from large spills and 35% from small spills 

 
11. The Melbourne Marine Services Limited, Oil Spill Contingency Plan is a 

detailed document.  However, it does not convince East Lothian Council that 
the measures are robust and resilient enough to mitigate or contain a large 
spill.  

 
12. East Lothian have, at Annex A, detailed its concerns from the MMS OSCP 

and Forth Ports Clearwater Forth plan.  
 
Conclusions 
 
13. East Lothian Council cannot see any benefit to its area from the proposed STS.  

Even a small-scale oil spill could cost millions of pound in lost revenue, and 
clean up costs, before any national or international funding is made available. 

 
14. The environmentally sensitive shoreline in East Lothian is of national and 

international importance and an oil spillage could seriously damage the fragile 
eco structure for the next decade.   

15. Intrinsically any pumping operation has its risks.  The risk assessment 
demonstrates this with a 24% to 33% increased risk of large spills, depending 
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if you read MMS or Forth Port plans.  This may not happen tomorrow or next 
week, however, it only has to happen once. 

 
16. A loss of tourism in a tourist rich area will create unemployment and the 

buoyancy of the local economy will be impacted adversely. 
 
17. Scotland does not have a licensed and dedicated site for the disposal of oily 

waste products.  
 
18. The legal structure that clearly defines authority for authorising or preventing 

STS is unclear. 
 
19. Whilst the communities surrounding the Firth of Forth do not welcome the 

proposed STS operations, Scapa Flow would welcome extra STS trade. 
 
Recommendation 
 
20. Given the potential to impact profoundly on the economy, tourism and 

environment of East Lothian, the intrinsic and threatening risks and concerns 
about the prevention and safeguards of an incident, East Lothian Council 
objects to the proposal and recommends that the MCA do not recommend STS 
operations in the Firth of Forth. 

 
 
 
Stephen McLachlan 
Emergency Planning Officer 
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ANNEX A – UNRESOLVED ISSUES AND BARRIERS TO STS OPERATIONS 
 
 
Conflict of Interest 
 
Fort Ports Plc (FP) would appear to be a position of regulating and approving of the 
Melbourne Marine Services (MMS) oil spill contingency plan (OSCP) and a recipient 
of significant revenue (£9m p/a by second year)6 if STS operations were approved in 
the Firth of Forth. 
 
Ships in Transit to the Anchorage Point 
 
The MMS contingency plan states that7 it is expected the tankers will be covered by 
their onboard oil spill contingency plans and Clearwater Forth Plan.  Either they are or 
are not.  An assumption at this level could lead to devastating misunderstandings.  
Transit control should be included in the plan. 
 
All ship contingency plans should be submitted and scrutinised by FP prior to any 
transit.  Copies of the MMS plans are to be given to all inbound STS vessels and 
signed to state that they have understood and will comply with the plans. 
 
Ballast 
 
MMS OSCP states that the ballast would be subject to random analysis8.  With the 
significant environmental coastline and diversity of sensitive habitats the very least 
that could be expected to protect this habitat would be mandatory checks on ballast. 
 
The sensitivity of the habitat of the East Lothian coast would make the indigenous 
species vulnerable to attack from alien species ejected in ballast.  The consultation 
document states that ‘common practice and MIO convention is to ‘change ballast on 
route’.  This gives no guarantee that ballast has been changed on route and does not 
indicate at what distance offshore this operation will take place. 
 
The Orkney Harbour Authority does not allow any ballasting to take place in Scapa 
Flow.  It is not clear why a lesser standard is being proposed for the environmentally 
sensitive Firth of Forth.  ELC would like to see the same high standards of operation 
imposed in Scapa Flow to operations in the Firth of Forth. 
 
Mother Daughter Vessel Collision 
 
The MMS OSCP states that the risk of Mother and daughter collisions would be low 
because the mother vessel is stationary9.  The proposal is that the mother vessel is 
anchored and free-floating. STS operations that take place at Sullom Voe and Nigg 
involve the mother vessel being stationary against a pier or other structure.  This is 
safer than the proposed operation in the Firth of Fort at anchorages M1, M2. 
 
Grounding 
 
The MMS OSCP implies the risk of Grounding is so low as to be converted into 1 
grounding every 790 years and a catastrophic event 1 in every 80,000 years10. 
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A report on AFRAMAX tanker accidents suggested that grounding incidents account 
for the highest level of oil pollution in the past 26 years11.  Whilst not exactly the 
same tanker type the correlation is evident,  groundings do occur, and frequently.   
 
Fire or Explosion 
 
East Lothian has concerns that the extinguishing procedures of significant onboard 
fires are inadequate.  We would like to see the duty tug vessel to be fully equipped to 
fight fires as necessary.  This commitment still has not been given 
 
Discussions with the fire fighting authorities demonstrate a lack of equipment and fire 
tugs to fight the fires at present.  Lothian and Borders Fire and Rescue service have 
signed up to a maritime response to fires on board and evacuation.  This is not a 
response to extinguish fires to cargos. 
 
A conservative estimate by Lothian and Borders Fire Service for a fire crew getting to 
the scene with the appropriate equipment would be 2 hours, based on telephone 
conversations with the operations department. This involves hiring a vessel from 
Rosyth, it then cruising to Leith to pick up the fire fighting crew and on to the oil 
tanker.  It is felt that this would be unacceptable. 
 
East Lothian Council would like to see a memorandum of understanding between 
MMS, FP and the Fire and rescue Services’ with boundaries on to the Firth of Forth 
before any STS operations. 
 
Spill Probability 
 
It is prohibitively expensive for a small Local Authority to commission a report to 
verify the details of the spill probability.  To allow any STS operation to proceed 
either Forth Ports or the MCA Should have the Risk assessment check and this 
information shared with the consultees.  For MCA to allow STS without verifying the 
data could be construed as a dereliction of duty. 
 
Modelling Results 
 
The modelling of spills would appear to be based on 12m3.  The Sea Empress oil spill 
being 72,000 tonnes and the Braer 85,000 tonnes, it is not unreasonable to expect to 
see evidence of how a spill of this scale will impact the environmental habitat of the 
Firth of Forth. 
 
Risk Assessments 
 
Forth Ports risk assessment has the risk of Grounding, Bunkering, Collision and 
Hydrocarbon transfer as high at both anchorage M1 and M2. 
 
Anchor Failure12

 
Accidents such as the Exxon Valdez, Braer, and more recently the Sea Empress 
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groundings have increased public awareness of these risks.  It is difficult to assign any 
failure data to either maintenance or operational errors. Research has been conducted 
on the probability of anchor failure in the New Orleans / Baton Rouge waterway; The 
average number of tanker trips in the New Orleans/Baton Rouge waterway over the 
years 1986-1990 was 2,765 trips. If this average is assumed for the 11 years for which 
the database covers, a total 
of 30,415 trips results. If this value is divided into the 4 anchor failure accidents 
occurring in this waterway, then an accident quotient of 1.3 x 10-4 results. This 
estimate is quite conservative, and based solely on the traffic within the 
New Orleans/Baton Rouge waterway.  However unlikely anchor failure they do 
happened frequently.  Spills in the order of Exxon Valdez, Braer, and Sea Empress 
could happen in the Firth of Forth. 
 
Legal Requirements  
 
The Merchant Shipping Act 1995 empowers the Secretary of State for Transport to 
introduce regulations to cover Ship to Ship transfers13.  The Act enables regulations to 
prohibit transfers or to make them subject to conditions.  As these regulations are due 
for consultation in the near future it would be wise to halt the proposed scheme until 
this consultation is complete and STS within the Firth of Forth area could come under 
these proposed regulation. 
 
Habitat Directive 
 
The EU ‘Habitats’ Directive, transposed into UK law by the ‘Habitats’ Regulations.  
Article 6(3)/Regulation 48 require examination of the implications of a “plan or 
project” for European wildlife sites.  If the “plan or project” is likely to have an 
adverse impact on such a site, under Article 6(4)/Regulation 49, it may only be 
consented if there are no alternatives and if there are “imperative reasons of 
over-riding public interest.”14

 
Waste Disposal  
 
SEPA were approached to clarify the current situation with licensed oily waste and 
hazardous waste sites, currently SEPA have not licensed any sites in Scotland to take 
hazardous waste from a large scale oil spill.  
 
The removal of waste is a massive logistics problem that requires, on a temporary 
basis, a fleet of vehicles and machinery. It will absorb manpower and will be on going 
for several years after the incident.  This problem should be addressed fully by the 
Scottish Executive, SEPA, MMS and Local Authorities before any STS operations are 
given approval.  Interestingly MMS state, “final disposal is likely to be a lengthy and 
expensive procedure”15 and acknowledge the lack of landfill options.  It seem 
disingenuous to continue with STS operations in the full knowledge of the 
disproportionate risks Local Authorities will have to take whiles not ensuring the 
appropriate infrastructures are in place. 
 
MMS OSPC states that Shanks and McEwan in Glasgow can dispose of oily 
materials16.  They are not in a position to dispose of large volumes of uncleaned 
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material.  They do have capacity for disposal of very small scale oily and hazardous 
waste. 
 
Liquid Oil Recovery 
 
MMS state that permissions may be possible to treat liquid oil waste at 
Grangemouth17.  Permission must be negotiated and approved prior to any STS 
operations being approved. 
 
Emergency Response Vessel on site During STS Operations 
 
A fundamental issue is the requirement of a response vessel to be along side the 
mother and daughter vessels during STS operations.  This has been verbally 
acknowledged by MMS.  However, the only written amendment to the MMS OSCP18 
is vague and does not explicitly state that the response vessel will be along side the 
STS vessels19.  The statement the vessel will provide pollution standby during STS 
operations could be interpreted as being berthed and crewed at Burntisland waiting to 
be called to respond.  Explicitly East Lothian require reassurance the response vessel 
is on location at M1 and M2 when any STS vessel is approaching, mooring, 
transferring, unmooring and departing. 
 
The MMS Oil Spill Contingency plan mentions a number of response vessels: 
 
 A Standby Vessel20. 
 Response Vessel21. 
 On-site Standby Vessel22. 

Oil Spill Response Vessel23. 
 

It is not clear if these are the same vessel.  If it is the same vessel it is not clear as to 
its size, and location during operations.  These continuity issues need to be fully 
addressed. 
 
It is not clear from the Individual Action Sheets24 who is responsible for informing, 
advising and directing the response vessel. 
 
Forth Ports makes no reference to the response vessel in the Clearwater Forth plan. 
 
The oil majors at Hound Point and Breafoot Bay have a tug on site when operations 
are taking place.  It would be incomprehensible if Shell and BP provide this level of 
safety and STS did not. 
 
Response Vessel Structure 
 
East Lothian Council cannot see any reference to what vessel type the response vessel 
will be.  East Lothian Council is of the opinion the response vessel should be a tug. 
 
Vessel Standards 
 
East Lothian Council are seeking reassurances that all vessels will meet IMO, MCA 
and FTNS standards for safe operations.  Furthermore, it would be appropriate that the 
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vessels on a percentage bases, were independently inspected prior to entry into the 
Firth of Forth and verified by the MCA. 
 
Booming 
 
East Lothian Council understand that Roclean Demsmi, Ro-boom is suitable for use in 
the open sea and within the Firth of Forth.  East Lothian Council would like both 
vessels to be boomed prior to STS operations and only removed after a certificate of 
clear waters are signed by the MCA or port authorities. 
 
Air Quality And Emissions 
 
Historical complaints that emissions from Hound Point and Breafoot Bay, prior to 
vapour recovery systems suggest that odours were detected up to 13 miles away.  The 
modelling conducted for the consultation claims that odours would be ‘imperceptible’.  
We would like to see the odours predictions re-calculated. 
 
Noise Pollution 
 
While the analysis on noise was generally accepted it was noted that no specific 
references were made for of low frequency noise.  It is generally accepted that low 
frequency noise could be heard over longer distances and this noise pollution could 
impact on East Lothian.  It was also not clear if the pumping operation would be 
continual for the full period up to 48 hours in one session or if anti-social hours would 
be observed.  East Lothian Council would like to have this noise pollution mapped 
before any commencement of STS operations. 
 
Double Berthing 
 
The figure of 105 STS operations per year is quoted, this will equate to approximately 
150 vessel movement.  East Lothian Council would be against Mother vessels 
operating from M1 and M2 concurrently and would seek reassurance this will not 
occur. 
 
Insurance 
 
Local Authorities have to respond to oil pollution from the lower shoreline to the high 
shoreline under a duty of care. 
 
Having contacted local authorities that have had major oil pollution incidents, the 
theme that came through was how slowly funds came through and how the funds from 
the International Oil Pollution Compensation fund (IOPC) still left the local 
authorities meeting the short fall of funds.  This situation would be untenable for East 
Lothian and would insist on an absolute guarantee that all costs incurred by East 
Lothian Council in the clean up operation, would be met within a specified time 
frames.  Furthermore, the year on year costs are met on an annual base until a 
regulating body, SEPA or SNH have certified an all clear. 
 
East Lothian Council’s insurers do not currently provide cover for this kind of loss 
and any insurance that could be arranged would cost the Council additional premiums, 
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as it is a specialised type of cover.  The level of excess necessary to keep premiums 
down would likely be such that East Lothian Council would bear a significant 
proportion of the clean up costs in the first instance.  Any losses may be recoverable 
from MMS’s insurance company although this would likely take a long period of time 
to finalise.  This could leave us in the undesirable position of having to fund the 
financial costs from our own budget until ELC was recompensed. 
 
The IOPC will provide a fund for persistent oil spillages.  The STS operation will 
cover the operation of non-persistent oil.  Guarantees will have to be in place to cover 
the cost of these spills and subsequent clean up. 
 
Compensation  
 
The IOPC funds covers the direct costs of labour and equipments for the clean up.  It 
does not cover the lost tourist revenue and jobs dependent on tourism.  East Lothian 
Council would want to see that these costs were indemnified. 
 
National Transmission System Gas Pipeline (Feeder 13) 
 
The NTS gas pipeline is located North East of anchorage M1 and M2.  This line can 
be damaged, by anchor drag or dropping an anchor directly on to it the. The OSCP 
does concede that there is a risk of rupture.  We are concerned that damage to the 
pipeline could cause negative buoyancy and small vessels, such as fishing or pleasure 
vessels, could sink. 
 
Weather 
 
MMS Oil Spill contingency plan contradicts itself when detailing and explaining the 
suspension of operations due to wind speeds.  On one hand it states operations would 
be suspended at 27 knots25.  The table that states that the transferring and loading of 
cargo will stop at 35 knots contradicts this26.  This difference is critical and is 
disconcerting that MMS apparently don’t seem to know when they have to stop 
operations. 
 
Chain Of Command 
 
It is unclear who has the ultimate authority in ship to ship.  Can the Ship’s Captain 
over rule the STS advisor.  Will one Captain command both mother and daughter 
vessels.  Will both vessels have an STS advisor each?   
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SUBMISSION FROM THE MARITIME AND COASTGUARD AGENCY 
 
Consideration of Petition PE956 
 
Petition by Mary Douglas calling on the Scottish Parliament to urge the Scottish 
Executive to ensure the Conservation (Natural Habitats, &c.) Regulations 1994, as 
amended, are applied in relation to ship to ship oil transfers in Scotland  
 
Maritime & Coastguard Agency Response  
 
Ship-to-ship transfers – background 
The term "ship-to-ship transfer" is used to describe the transfer of oil, carried as 
cargo, from one tanker to another. Ship-to-ship transfer is an internationally 
recognised practice, which takes place worldwide. There are voluntary industry 
guidelines issued under the aegis of the International Chamber of Shipping and the 
Oil Companies International Marine Forum, which set out the procedures to be 
followed when carrying out ship-to-ship transfers. Domestically, ship-to-ship transfer 
operations have a very good record, both in respect of safety and in respect of the 
environment.  
 
Although ship-to-ship transfers have been taking place in UK waters for a number of 
years, this has become a high profile issue because of the increase in the scale of 
Russian oil exports. The oil is shipped out of the Baltic and North Russian ports in 
small tankers because large tankers cannot negotiate the shallow waters of the Baltic 
Sea and some of the approaches to the Northern Maritime Corridor ports, but the 
economics of the trade dictate that the oil should then be transferred into large 
tankers for the long voyage to its eventual destination in the Americas or the Far 
East. 
 
Ship-to-ship transfer operations can provide a substantial economic benefit to the 
locality in which they are carried out – the most prominent example in the UK being 
Scapa Flow in the Orkney Islands. Consequently, the UK would not wish to ban ship-
to-ship transfers in harbour authority areas, but, instead, our concern is to ensure 
such operations are regulated and managed appropriately, so that they are carried 
out safely and with minimum risk to the environment. 
 
An important consideration is whether the area where ship-to-ship transfers take 
place is covered by an approved oil spill contingency plan. Oil spill contingency plans 
are designed to ensure that trained personnel, and the necessary equipment for 
responding to a spill, are close at hand.  
 
The legislation which governs oil spill contingency plans is the Merchant Shipping 
(Oil Pollution Preparedness, Response and Co-operation Convention) Regulations 
1998 (“the OPRC Regulations”). These Regulations are drafted in terms of the MCA 
as decision-maker in the matter of approving oil spill contingency plans, or revisions 
to it, for harbour authorities and operators of oil handling facilities.  
 
If a major change occurs which could affect the validity or effectiveness of a plan to a 
material extent, then the harbour authority or operator must submit to the MCA a new 
plan, or amendments to an existing plan, within three months of the major change 
becoming known to the harbour authority or operator.  
  
The OPRC Regulations do not permit the MCA to reject an oil spill contingency plan 
submitted to it. It must either approve the plan or, if the plan is not compatible with 
the National Contingency Plan or is not appropriate for dealing with oil pollution 



incidents which may occur in the area in which the harbour authority or operator has 
jurisdiction or exercises responsibility, it may, after consultation with the harbour 
authority or operator, direct that the plan be altered. 
 
It is the duty of the harbour authority or operator to alter the plan if so directed by the 
MCA. Failure to maintain the plan (with any directed alterations) or failure to 
implement the approved plan in the event of an oil pollution incident is a criminal 
offence. 
 
The UK’s policy is to ensure that ship-to-ship transfers only take place where there is 
an approved oil spill contingency plan in place which would be adequate to deal with 
any oil spills which may occur as a result of the ship-to-ship transfers. This means 
regulating and managing the practice of ship-to-ship transfer so that it takes place 
only in the areas of harbour authorities which have suitable oil spill contingency 
plans. (At present, some ship-to-ship transfers in UK waters take place outside 
harbour authority areas, in waters which are consequently not covered by an oil spill 
contingency plan.  
 
For this reason, we are in the process of preparing secondary legislation which will 
prohibit non-emergency ship-to-ship transfers within the 12 nautical mile limit of the 
UK's territorial sea, other than in harbour authority areas). 
  
The Firth of Forth proposal 
In 2005, Forth Ports plc expressed an interest in allowing ship-to-ship transfers of oil 
carried as cargo to take place within its harbour authority area. The proposed 
transfers would involve the transfer of heavy grades of oil from small tankers to large 
tankers, and would be arranged by Melbourne Marine Services Limited, a company 
based in Sunderland.  
 
The overarching Clearwater Forth contingency plan previously approved by the MCA 
does not provide for ship-to-ship transfers. The MCA therefore stated that a revised 
oil spill contingency plan would be required because the proposal to allow ship-to-
ship transfers would be a major change which affected, or could affect, the validity or 
effectiveness of the plan.  
 
As part of the process, Forth Ports plc was required, in accordance with published 
MCA guidance entitled “Contingency Planning for Marine Pollution Preparedness and 
Response: Guidelines for Ports”, to consult a range of consultees before formally 
submitting the revised plan for approval.  
 
The list of consultees included the local authorities for the area concerned, the 
Scottish Executive Environment and Rural Affairs Department, the Scottish 
Environment Protection Agency and Scottish Natural Heritage. (The input made by 
these consultees takes the form of advice, guidance and, in some circumstances, the 
provision of regulatory clearances.) 
 
Forth Ports plc’s proposal generated considerable local opposition, notably from 
MSPs, Scottish Natural Heritage, and two of the local authorities concerned – Fife 
Council and East Lothian Council. One of the points which opponents of Forth Ports 
plc’s proposal have made repeatedly is that, as there are three nature conservation 
sites with European designations (two Special Protection Areas and one Special 
Area of Conservation) in the vicinity of the Firth of Forth, approving an oil spill 
contingency plan covering ship-to-ship transfers would necessarily constitute a 
breach of Council Directive 92/43/EEC on the conservation of natural habitats and of 
wild fauna and flora (“the Habitats Directive”).  



 
Another argument which opponents of the proposal have used is that the proposed 
ship-to-ship transfers in the Firth of Forth are significantly different from those in 
Scapa Flow (which provide a substantial economic benefit to the local community 
and, no doubt partly for that reason, are uncontroversial) because they increase the 
risk to the locality but provide no offsetting economic benefits to the local community. 
 
Forth Ports formally submitted an oil spill contingency plan to cover ship-to-ship oil 
transfer operations in the Firth of Forth (which had been prepared by Briggs 
Environmental Services Limited) and a set of proposed revisions to the Clearwater 
Forth overarching oil spill contingency plan. (Forth Ports also submitted a risk 
assessment of ship-to-ship transfers and an environmental impact assessment – 
both prepared by Aquatera Ltd, apparently on behalf of Melbourne Marine Services 
Limited.)   
 
The assessment carried out by the MCA 
While not conceding that either the Habitats Directive or the Conservation (Natural 
Habitats, &c) Regulations 1994 (“the Habitats Regulations”, which implement the 
Habitats Directive) applied to the oil spill contingency plan, the Department took the 
view that, as a matter of good policy, the MCA should carry out an assessment of the 
impact of the plan on the conservation objectives of designated protected sites in the 
Firth of Forth, and that the assessment should be such as to satisfy the “appropriate 
assessment” requirements referred to in the Habitats Regulations in the event that an 
appropriate assessment, was, in fact, required.  
 
On 21 November 2005, Alistair Darling announced that the MCA would co-ordinate a 
public consultation to assess the implications for relevant nature conservation sites of 
Forth Ports plc's “revised and amplified oil spill contingency plan” (meaning the 
submitted oil spill contingency plan covering ship-to-ship transfers in the Firth of 
Forth and the amendments to the overarching Clearwater Forth contingency plan).  
 
The public consultation commenced on 16 February 2006 and closed twelve weeks 
later, on 11 May. The consultation was designed to establish whether the submitted 
oil spill contingency plan covering ship-to-ship transfers in the Firth of Forth and the 
amendments to the overarching Clearwater Forth contingency plan would adversely 
affect the integrity of those nature conservation sites.  
 
In addition to the documents submitted by Forth Ports plc, the consultation package 
also contained advice provided by Scottish Natural Heritage, in its capacity as the 
appropriate nature conservation body.  
 
The public consultation resulted in a total of 588 communications, of which 516 were 
duplicated, leaving 72 original texts. The majority of comments were not relevant to 
the consultation, being related mainly to the risk of oil spill from ship-to-ship transfer 
activities (and the subsequent effects on the environment and local economy) rather 
than the possible effects of the contingency plan.   
 
In its response, Scottish Natural Heritage concluded that Forth Ports plc, as the 
harbour authority, is responsible for carrying out the full assessment of the ship-to-
ship transfer proposals and their potential impact on designated wildlife sites. 
Scottish Natural Heritage also expressed the view that there was currently insufficient 
information to ascertain that the proposals would not adversely affect the integrity of 
the European sites, and that the MCA should delay approving the submitted oil spill 
contingency plan covering ship-to-ship transfers in the Firth of Forth and the 



amendments to the overarching Clearwater Forth contingency plan until Forth Ports 
plc has carried out its assessment.  
 
Nonetheless, subject to some detailed points on the oil spill contingency plans, 
Scottish Natural Heritage found the submitted oil spill contingency plan covering ship-
to-ship transfers in the Firth of Forth and the amendments to the overarching 
Clearwater Forth contingency plan generally acceptable. Scottish Natural Heritage 
indicated that if MCA approval were to be given to the plans it should be made clear 
that the approval did not discharge Forth Ports plc from its duties under Regulations 
3(3) and 3(4) of the Habitats Regulations. 
 
The Announcement 
On 14th July 2006 the Maritime and Coastguard Agency announced its intention to 
approve the submitted oil spill contingency plan covering ship-to-ship transfers in the 
Firth of Forth and the amendments to the overarching Clearwater Forth contingency 
plan, subject to a number of specified changes to each of the two plans. 
 
Concurrently the assessment, a letter to Forth Ports, a responses consultation table 
and a summary analysis of consultee responses was posted on the MCA website. 
 
The web address of these documents is as follows: 
http://www.mcga.gov.uk/c4mca/mcga-guidance-regulation/mcga-consultations/mcga-
current_consultations/mcga-consultations-sts_forth/mcga-consultations-
sts_outcome.htm
 
On 3rd August, Forth Ports submitted to the MCA a revised Oil Pollution 
Preparedness, Response and Co-operation Convention (OPRC) Oil Spill 
Contingency Plan for Ship-to-Ship Transfer (“the STS plan”) and on 9th August 
revised Clearwater Forth Plan amendments (together referred to as “the submitted 
revised plans”). The submitted revised plans incorporated all the amendments 
proposed in the MCA’s letter of 14th July, but contained no other changes from the 
plans originally submitted. On 9th August, Forth Ports submitted further risk and 
environmental assessments. 
 
The approval letter 
On 25th August 2006, the Maritime and Coastguard Agency sent a further letter to 
Forth Ports plc.  
 
This letter stated that the Maritime and Coastguard Agency had reviewed the 
submitted revised plans, and the submitted further assessments for the purposes of 
determining whether to approve the submitted revised plans in accordance with the 
OPRC Regulations.  
 
The letter went on to state that, after careful deliberation as to whether further 
changes were required to the submitted revised plans in the light of the submitted 
further assessments, and taking into account all material considerations, the 
submitted revised plans were considered to meet the requirements of the OPRC 
Regulations and were therefore approved, subject to two directed amendments to the 
STS plan: 
 

• the insertion of a reference to the OSPAR recommendations regarding the 
Ballast Water Management Exchange Programme, North Sea/North West 
Europe; and 

 

http://www.mcga.gov.uk/c4mca/mcga-guidance-regulation/mcga-consultations/mcga-current_consultations/mcga-consultations-sts_forth/mcga-consultations-sts_outcome.htm
http://www.mcga.gov.uk/c4mca/mcga-guidance-regulation/mcga-consultations/mcga-current_consultations/mcga-consultations-sts_forth/mcga-consultations-sts_outcome.htm
http://www.mcga.gov.uk/c4mca/mcga-guidance-regulation/mcga-consultations/mcga-current_consultations/mcga-consultations-sts_forth/mcga-consultations-sts_outcome.htm


• the insertion of suitable command and control centre locations for the Salvage 
Control Unit and Marine Response Centre (MRC). 

 
The letter also drew attention to some typographical errors in the submitted revised 
plans, though these did not affect the compatibility or appropriateness of those plans. 
 
The letter requested that a copy of the submitted plans (with the directed 
amendments incorporated) be sent to: Colin Mulvana, CPSO, Glasgow Marine 
Office; RCC Clyde, HM Coastguard, Greenock; and MEIR, MCA Counter Pollution & 
Response, Southampton. 

 
The letter pointed out that the OPRC Regulations require harbour authorities to fully 
review their oil pollution emergency plans no later than 5 years after the date of 
submission of their plans to the MCA, and that the plans must be re-submitted to the 
MCA within that period. The letter stated, additionally, that if a major change occurred 
which could affect the validity or effectiveness of a plan to a material extent, then 
Forth Ports plc must submit to the MCA a new plan, or amendments to an existing 
plan, within three months of the major change becoming known to the harbour 
authority.   
 
The letter indicated that further information could be found in the Oil Spill 
Contingency Plan Guidelines for Ports, Harbours & Oil Handling Facilities issued by 
the Maritime & Coastguard Agency. 
 
The letter concluded by stating that: “This final decision in respect of the revised 
submitted plans does not discharge Forth Ports plc from their duties under regulation 
3 of the Conservation (Natural Habitats, &c.) Regulations 1994, as the competent 
authority for the purposes of the Habitats Directive in respect of ship-to-ship oil 
transfers in the Firth of Forth or any other relevant environmental duty.” 
 
The letter has been posted on the MCA website. The web address of the document 
is: 
http://www.mcga.gov.uk/c4mca/approval_letter__forth__25-08-06.pdf
 
Summary 
It is the role of Forth Ports plc, in its capacity as the harbour authority, to decide 
whether to permit ship-to-ship transfers. There is provision to regulate (and if 
necessary, prevent) ship to ship transfers in the Firth of Forth. These functions are 
vested in Forth Ports, which has power under byelaws enacted under local legislation 
to regulate whether vessels can anchor to transfer cargo. As a competent authority 
under the Habitats Regulations it must have regard to the requirements of the 
Habitats Directive insofar as they may be affected by the exercise of its functions.   
 
Any final decision in respect of the submitted plans does not discharge Forth Ports 
plc from their duties under regulation 3 of the Conservation (Natural Habitats, &c.) 
Regulations 1994, as the competent authority for the purposes of the Habitats 
Directive in respect of ship-to-ship oil transfers in the Firth of Forth.  
 
Additionally, under regulation 44 of the Habitats Regulations, there is provision to 
license activities that could disturb a European Protected Species, or damage or 
destroy breeding sites or resting places.  As this is for a devolved purpose, it is the 
responsibility of the Scottish Executive to determine whether a licence would be 
required for ship-to-ship transfers in the Firth of Forth. 

http://www.mcga.gov.uk/c4mca/approval_letter__forth__25-08-06.pdf
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SUBMISSION BY MARY DOUGLAS, PETITIONER 

 
 
Global warming has made an enormous impact on the awareness of the 
Scottish people and their determination to act to save their environment. 
 
When did Forth Ports PLC lose sight of the wonderful environment of the 
Forth?  Perhaps their increase in shipping and diversification in other areas 
caused it.  One way or another, this is the time to remind them that they are 
dealing with a magnificent ecological area.  The birds above, the marine life 
below and coastlines second to none.  Their shipping lanes are only a small 
part of the exceptional world of the Firth of Forth. 
 
There is something bizarre about the insular attitude of Forth Ports PLC.  With 
all the efforts being made and all the money being spent to clean up the 
estuary and save the wildlife, how can Forth Ports allow such a threat to hang 
over us?  We regularly watch shipping dumping its ballast into the waters off 
Kirkcaldy – Seafield.  We are all well aware of the dangers of foreign species 
being introduced into our waters. Now we are faced by the threat of ‘REBCO’.  
The spills WILL occur and our waters and coastline WILL be contaminated by 
one of the most dangerous and filthy crude oils known. 
 
Until this proposal was put forward, there was a sense of all the groups 
working together for the future expansion of tourism and subsequent 
employment for the people, the care and welfare of our wildlife and beaches.  
Why have Forth Ports changed?   What happened to their ‘DUTY OF CARE’?  
 
As spokesperson for the people, it is incumbent upon me to explain the 
feelings of the people.  Each year, those of us who reside around the Forth 
coastline, have to stand back and allows the visitors who regard the beaches 
as theirs, to enjoy their holidays.  We distinguish visitors from our global 
tourists because visitors have been using our beaches for decades and it is 
not unusual to have three of four generations enjoying their favourite beach.  
Last year they roared with anger at the Ship to Ship proposal and the fact that 
it was thought to be a devolved matter.  Our foreign tourists expressed 
bewilderment over the fact that Scotland has its own Parliament, but could not 
stop this obscenity. 
 
You will understand the collective sigh of relief that the people have 
expressed now that the issue is back in your safe hands. 
 
It is also important to be aware that the Firth of Forth is a brave body of water, 
which has resurrected itself over the past 20 years thanks to E.U. Regulations 
which have forced industry to clean up its act.  The term resurrect is not used 
lightly.  There were parts of the Forth off Grangemouth and the west of 



Inchkeith where the seabed was dead.  Now, the microscopic life is returning 
and, with the cleanliness of the water, our marine and bird life is becoming a 
joy and  a natural treasure.  
 
There is no doubt that our Forth is now home to protected species.  Each year 
visitors and tourists are delighted and awe-struck by the sightings of whales, 
dolphins, shark and porpoise.  The proliferation of the different bird species 
fills everyone with wonder.  The coastal walkers are amazed at the grasses 
and wildflowers with seal colonies providing the icing on the cake during their 
walks. 
 
This hasn’t ‘just happened’.  It is the result of careful planning and 
management by our Council, Scottish Water and we the people. 

 
E.U Directives have ensured, industry, water companies and councils are no 
longer allowed to discharge pollutants into the Forth.  Efficient filtering 
systems have been introduced by all the above.  It is an ongoing and 
expensive procedure to reach set targets and is a mission in progress. 

 
We do not have figures for industry, Filtration at Grangemouth refinery and 
chemical plants for example, but which must have been very expensive.  

 
Scottish water has spent over £362.25million (three hundred and sixty two 
and an quarter million) since 1996. 

 
Fife Council has a budget of £156,931.00p for cleaning beaches during the 
four summer months this year. 

 
We the people pay, as customers, for the amount spent by industry.  Our 
income tax, council tax and water rates pay for the amounts being spent on 
these procedures.  Our own efforts should not be discounted. 

 
It will be of interest for you to note that the total annual revenue of tourism in 
Fife was £341 million until May last year.  Eight percent of the work force in 
Fife is within tourism activities.  The projected growth over the next ten years 
is estimated to be, at least, 50 percent.  Bringing in a total of £516 million with 
an equivalent increase in jobs. 

 
All our work, money, our tourism, our wildlife and the future sustainability of 
Fife and the Lothians are threatened by ship to ship transfers. 

 
We the people, stand proudly with our councils, our elected councillors, 
MSPs, MPs, MEPs and all the other bodies responsible for cleaning, 
beautifying and caring for our wildlife.  We voluntarily clean our beaches daily, 
open and close; plus cleaning our public toilet.  We also provide floral displays 
during the summer months. It is hard work and we roll up our sleeves and do 
it because of pride in our Forth, our Kingdom and Scotland.  We work for love 
and cannot be bought. 

 



Melbourne Marine Services has the option of using the Scapa Flow.  The only 
option of the people is to turn to you to save us from profiteering.  Therefore, 
we expect you, our elected representatives to refuse to license ship to ship oil 
transfers in the Firth of Forth.  The future of its people and wildlife rests with 
you. 
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SUBMISSION BY B LINDEN JARVIS, PETITIONER 
 
Consideration of Parliamentary Petitions PE956 and PE982 – Ship to 
Ship Transfers of Oil in the Firth of Forth 
 
I write to acknowledge receipt of some 14 documents (including the Scottish 
Parliament’s Official Report of the E&RD Committee dated Tue 19 Dec. 2006; 
M.C.A; S.N.H; Fife & Edinburgh Councils’ Reports; and other responses to PE 
956 – Mary Douglas) and to present further information in support of my 
evidence to be given to the Committee at it meeting on 7 February 2007. 
 
My comments are as follows: 
 
1. That Forth Ports Plc together with Melbourne Marine Services Ltd (MMS) 

are proposing transferring – huge quantities – 7 million tonnes plus 
annually of heavy grade Russian Crude Oil ( REBCO) from Ship to Ship in 
the centre of the Forth Estuary - only some 4 to 6 miles from the Fife and 
East Lothian coast & beaches. This ignores the very serious & 
unacceptable risk to the regenerating marine life – seabirds, seals, whales, 
dolphins, porpoises etc. in this critically environmentally sensitive & 
beautiful area which contains, amongst others, RAMSAR & SPA sites, the 
Isle of May and the Bass Rock. Furthermore, this also greatly threatens 
the prize-winning beaches & large tourism income of the area. 

 
2. That despite Forth Ports Plc’s protestations that the procedure is 

considered to be relatively safe, they are fully aware that spillage can and - 
over a period of time –will take place through dangers such as hose 
failure, tank overflow, valve failure, bad weather conditions, human error, 
fire, collision.  Such spillage could be vast as oil is pumped at huge 
pressures & volumes.  Even if only a small spill resulted this could and 
probably would lead to great damage in view of the nature of REBCO - in 
particular, the speed with which it sinks and the difficulty of recovering it. 

 
3. That Forth Ports Plc, who are understood to have promoted the initial 

proposal for the STS activities under consideration by approaching MMS, 
have set themselves up as Judge & Jury.  They are the Port Authority – 
even though they are no longer a Public Authority – and have formally 
refused to provide key data to shareholders - and I understand – to the 
press, public and elected Members of the Scottish Parliament under the 
Freedom of Information (Scotland) Act 2002 (FIA) and Environment 
Information (Scotland) Regulations 2004 (EIR) requirements.  Forth Ports 
Plc is also a profit making Public Company answerable directly to their 
shareholders.  The requirements for independence, avoidance of material 
interest and conflicts of interests should be given immediate statutory 



effect.  Amendment to Schedule 1 of the FIA and EIR should be made to 
correct the omission of Forth Ports Plc with similar urgency.  

 
4. That the economic benefit to Scotland, its Local Authorities and local 

community is negligible.  Oil shipped from Forth Ports Plc’s own ports in 
the Russian Baltic is transferred from medium sized tankers onto vast 
supercarriers for onward shipment to the Far East, without material 
accumulation of fiscal reward for the local people. 

 
5. That the benefit to Forth Ports Plc & its shareholders is believed to be 

considerable.  In the short term, some £8 million annually in licensing fees 
(and probably greatly more) is to be generated as this STS proposal 
enables Forth Ports Plc to set up a large and complete supply line from 
their ports in the Russian Baltic to the Far East. 

 
6. That in the – very probable - event of spillage Forth Ports Plc are not 

responsible for the immediate and ongoing clean up or funding thereof.  
This falls on the Local Authorities  (Fife, Edinburgh & East Lothian) and in 
due turn the taxpayer – who then have to try & recover the cost from the 
tanker owners or polluter responsible.  This has historically been 
acknowledged to be a long-winded & often impossible task. 

 
7. That the facilities to carry out STS transfers between supercarriers are 

already in place at Scapa Flow (where they have been operated for some 
25years) – in vastly safer conditions  (an enclosed harbour, slow tidal 
waters) – where everything is controlled by the Local Orkney Authority & 
the licensing fees & income generated pass to the Authority & local 
community.  

 
8. Forth Ports Plc claim their costs in the Forth Estuary are less per tonne 

transferred than at Scapa Flow. This is not so – Scapa Flow (Orkney 
Harbours) insist on deballasting taking place at sea outside the Harbour – 
thereby avoiding foreign alien species being deposited. Forth Ports PLC 
do not take, and have made no proposal to take, such sensible 
precautions – indeed, they are already allowing deballasting in the 
Estuary.   

 
This deballasting activity will hugely increase if the STS proposed activities 
are allowed to proceed – to the great detriment of local marine life. This 
explains the difference in cost – extract this and Scapa Flow costs per 
tonne are less.  Deballasting at sea should be adopted as a standard 
requirement to protect our natural marine life and should be given statutory 
support. 

 
9. The MCA – Maritime & Coastguard Agency – in Southampton appear to 

have cleared the Forth Port’s Oil Spill Contingency Plan – although when 
originally reporting in July 2006 they asked for extensive revision and 
improvement in particular with regard to tug and emergency vessels being 
in attendance during and throughout STS transfers.  These amendments 



appear to have been made quickly by Forth Ports, however the Plan does 
not yet guarantee adequate emergency vessels being in-situ.   
The MCA only have powers however to comment on the OSCP – not to 
reject it nor to rule on the advisability of carrying out such procedures in an 
extremely sensitive environmental area. 

 
10. Under section 44 of the European Union Habitats Directive a licence is 

required should there be threat of disturbing a European protected 
species, damaging or destroying breeding sites or resting places.  

 
This clearly applies in the Forth Estuary where there have been many 
sightings of whales, dolphins and porpoises.  In addition, there are many 
other bird & seal sanctuaries and other sensitive sites.  The Scottish 
Executive (through the auspices of the Minister for Environment & Rural 
Development) should insist on a licence with relevant conditions attached 
thereto being required for any STS operations by Forth Ports.  
 
We would urge the Scottish Parliament to reject the STS proposals as it is 
clearly against the environmental, economic and ecological interests of the 
Forth Estuary area.  However in the unfortunate event STS proposals are 
deemed acceptable, it would be necessary to put in place appropriate 
policing of any STS activities, together with the necessary statutory 
amendments to support issues identified earlier in this submission.  This 
should be in place prior to commencement of activities by Forth Ports Plc. 

 
11. Weaknesses in the UK Government’s adoption of the Habitats Directive 

and failure to finalise the Merchant Shipping Regulations 1998 have 
resulted in the current regulatory regime being flawed.   

 
STS transfers may be regulated by the Minister for Transport at 
Westminster and the Secretary of State for Scotland (Douglas Alexander) 
– even within harbour areas in Scotland – as empowered by S130 of the 
Marine Shipping Act 1995 (source: RSPB report of Aug 2006).   

 
In the event that the Scottish Parliament does not consider itself fully 
qualified to deal with the necessary legislative and regulatory matters, the 
Parliaments of Holyrood and Westminster should act in concert to protect 
the over-riding public interest that these STS transfers do not proceed.  

 
12. Forth Ports Plc as the Port Authority has commissioned a new risk 

assessment – but this has apparently not been made public – as Forth 
Ports Plc state they do not regard themselves as a Scottish public 
authority and therefore caught by transparency legislation. Why then do 
they believe they can act as one and licence their own activities as the so-
called “ Competent Port Authority”? 

 
13. In a secondary capacity as a shareholder in Forth Ports Plc, I am also 

opposed to the proposed STS transfers. Whilst I accept the short term 
benefit of the licensing fees and the significant benefit of controlling a 



supply line from the Russian Baltic to the Far East, I believe these are 
over-ridden by the disadvantages both potential and actual.  

 
There is huge public opposition to the proposals which must act to the 
company’s detriment and when – as I believe is inevitable – a spillage 
takes place, quite possibly a large one, the resultant backlash will be 
enormous followed eventually by a huge claim against the Company – as 
the instigator and policing authority of the STS transfers.  This is contrary 
to the interests of Forth Ports shareholders. 

 
14. I must further question who approves and takes responsibility for the 

ultimate decision to proceed with STS at Forth Ports Plc, this has to be the 
present Board of Directors, which in turn controls both the regulatory and 
other departmental functions within its organisation – a clear and 
demonstrable conflict of interest.  

 
Forth Ports Plc remain party to continued speculation over its future as the 
UK’s only significant publicly traded ports company (source: Dow Jones 
Newswires 23/1/07 19.01ET) and are therefore subject to acquisition, 
probably by non-UK nationals.  It is therefore very possible that the people 
taking the decisions affecting so many of us and endangering Scotland’s 
coastline and the great Forth Estuary will not be around to answer when, 
almost inevitably, something goes badly wrong. 
 
In the event that the current legislative regime cannot adequately control 
the proposed STS operations, the Scottish Parliament is urged to secure 
personal, irrevocable, long-term and enforceable guarantees from those 
directors involved in approving STS operations, to ensure that recovery 
action can be taken individually against them.   

 
15. I beseech the Scottish Executive in conjunction, if necessary, with the 

Minister for Transport and Secretary of State for Scotland at Westminster 
to intercede & prevent this plan going forward. 
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SUBMISSION FROM SNH 
 
 
Consideration of Parliamentary Petitions PE956 and PE982 – Ship To 
Ship Transfer of Oil in the Firth of Forth 
 
SNH has previously provided written evidence to the Petitions Committee on 
the issues raised in these petitions (letter dated  14 August 2006).   I note that 
our letter will be available to the Committee.   I am therefore writing to provide 
a brief update. 
 
The Committee will be aware that shortly after our letter was sent, the 
Maritime & Coastguard Agency (MCA) approved the Oil Spill Contingency 
Plan for Ship-to-Ship Transfers and the revisions to Clearwater Forth.  The 
MCA have indicated that, in their view, it is Forth Ports PLC’s responsibility to 
undertake an ‘in-combination’ assessment of these plans alongside their 
consideration of the wider proposal.  This is important, because measures 
which could be triggered by the plans – for example, dispersant spraying or 
beach clean-up operations – could potentially have an impact on the integrity 
of the European sites in the Forth. 
 
Since our letter to the Petitions Committee, Forth Ports PLC has been 
undertaking further work to prepare the appropriate assessment which will 
inform their decision on the proposal.   SNH has continued to provide them 
with advice, with a view to ensuring that the requirements of the Habitats 
Directive are met.     
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SUBMISSION FROM RSPB (SCOTLAND) 
 

The confusion and controversy surrounding ship-to-ship proposals exemplify the 
fragmentation of regulation in the marine environment. RSPB Scotland believes a Marine 
Act for Scotland could, in clarifying marine legislation, provide an opportunity to 
undertake a strategic assessment of the need for ship-to-ship oil transfers and introduce 
a national regulatory regime to coordinate any such marine activity. 
 
The Firth of Forth 
The Firth of Forth and its islands (including the Bass Rock and the Isle of May) are home 
to internationally important numbers of breeding seabirds and wintering waterfowl. This is 
recognised in their designation as Special Protection Areas (SPA) under the EU ‘Birds’ 
Directive1. 
 
History 
In 2005, Melbourne Marine Shipping applied to Forth Ports plc (in their capacity as 
harbour authority for the Firth of Forth), for permission to carry out an unspecified 
programme of commercial ship-to-ship oil transfers (STS) at an anchorage off Methil in 
the Firth of Forth.  Information in an Environmental Statement supporting the proposals 
suggests a significant increase in the risk of oil being spilled in the Firth of Forth from 
current levels and in particular in the outer part of the Firth, where current oil spill risks are 
low and concentrations of vulnerable marine birds are high. Oil spills kill birds – so the 
consequences for waterfowl and seabirds of a large spill in the Firth of Forth could be 
calamitous. Any spill would also have obvious social and economic implications for 
communities along the shores of the Forth.  
 
The Maritime & Coastguard Agency (MCA) consulted the public in Spring 2006 on oil spill 
contingency plan changes2 to cover STS.  Transfers cannot take place without MCA 
approval of revised contingency plans – in that sense the contingency plans act as a 
consenting mechanism.  However, MCA cannot reject the plans, but may only demand 
revisions. On July 14 they reported on revisions required to the plans and on the 
implications of the oil spill plans for European Wildlife Sites. Changes were made and 
MCA gave final approval to the plans on 25 August.  
 
Consenting Process 
The decision to consent STS ultimately rests with Forth Ports plc’s board and is unlikely 
to require confirmation by Scottish Ministers or UK Government.  Forth Ports may consult 
(on a restricted basis) on a revised Environmental Impact Assessment (EIA) and a new 
oil spill risk assessment, but it is not clear with whom or at what stage in the process. We 
await documents referred to by the Deputy Minister for Environment and Rural 
Development on 16th November 2006: “revised documents will be made available to 

                                                 
1 The sites are the Firth of Forth SPA and the Forth Islands SPA. The Firth of Forth is also listed as a 
Wetland of International Importance under the Ramsar Convention. 
2 Required under the Merchant Shipping (Oil Pollution Preparedness, Response & Co-operation Convention) 
Regulations 1998 



stakeholders before a decision is taken on whether the proposed ship-to-ship transfer 
operations in the Firth of Forth should proceed.”3  
 
Regulatory Options: Scotland 
In spite of passing (oil volume) thresholds for assessments of oil extraction or storage 
projects under the EIA and Strategic Environmental Assessment Directives, transfers of 
oil between ships is not covered by these pieces of legislation – furthermore no strategic 
approach has been taken to determine either the national need for STS or how and 
where this might best be met. 
 
Amendments consulted on by the Scottish Executive over the summer to the 
Conservation (Natural habitats &c.) Regulations 19944 (which transpose the Habitats 
Directive), in common with the rest of the UK, address only the specific issues covered by 
the European Court of Justice decision in C-6/04 (Commission v UK)5 (development 
plans and water abstraction projects). In their comments to the Public Petitions 
Committee regarding PE956, the Scottish Executive state that “Though the recent 
consultation … did not propose amendments in relation to Ship-to-Ship transfers, the 
Scottish Executive will assess responses prior to laying draft amendments before 
Parliament that improve transposition of the Habitats Directive.” RSPB Scotland would 
welcome such action in the near future. 
 
United Kingdom 
New UK regulations6 covering STS will not be consulted on until 2007 at the earliest, and 
are likely to confine commercial transfers to harbour authority areas, without regulating 
the process further within them.7 RSPB Scotland is concerned this would miss the 
opportunity (i) to clarify harbour authorities’ general duties under UK regulations with 
regard to European Wildlife Sites and (ii) to issue guidance regarding the level of 
information required to carry out Habitats Directive assessments8.   
 
Europe 
We understand that the European Commission is continuing to investigate a complaint 
into an alleged breach of EU law in relation to the Firth of Forth ship-to-ship proposals. 
While we do not know the detailed grounds of the complaint, it may be of interest to 
compare the consenting regime for ship-to-ship in the UK with that in Denmark, where all 
transfers must be notified to the national authorities and jail sentences are available to 
the Danish courts as a sanction for breaches of the regulations9. By contrast, ship-to-ship 
in the Firth of Forth would be enforced by Forth Ports plc’s byelaw powers. The maximum 
penalty under these byelaws is a £400 fine.10

 
Conclusion 
The absence of clear national consenting mechanisms for marine plans and projects in 
general and ship-to-ship cargo transfers in particular has led, in the Firth of Forth, to a 
highly unsatisfactory default position, where consent of a major oil-handling project must 
                                                 
3 http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-06/sor1116-02.htm#Col29407  
4 http://www.scotland.gov.uk/Publications/2006/06/01153548/0
5 Accessible via http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en
6 Power to regulate STS under s130 of the Merchant Shipping Act 1995 is reserved to the SoS for Transport under 
Schedule 5 of the Scotland Act 1998, even within harbour authority areas. 
7 Letter from SoS for Transport to Deputy Minister for Environment & Rural Development April 2006; and letter from 
Minister of State for Transport to constituency MPs, May 2006 
8Such as Defra’s advice on survey requirements for offshore windfarms:  http://www.defra.gov.uk/WILDLIFE-
COUNTRYSIDE/ewd/windfarms/windfarmguidance.pdf
9 Danish Maritime Authority: “Order on bunkering operations and ship to ship cargo transfer of oils in the Danish 
territorial sea” http://www.dma.dk/sw2133.asp
10 http://www.forthports.co.uk/ftns/Byelaws.pdf

http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-06/sor1116-02.htm#Col29407
http://www.scotland.gov.uk/Publications/2006/06/01153548/0
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en
http://www.defra.gov.uk/WILDLIFE-COUNTRYSIDE/ewd/windfarms/windfarmguidance.pdf
http://www.defra.gov.uk/WILDLIFE-COUNTRYSIDE/ewd/windfarms/windfarmguidance.pdf
http://www.dma.dk/sw2133.asp
http://www.forthports.co.uk/ftns/Byelaws.pdf


be determined by the board of directors of a public limited company, whose share price 
seems inevitably to be affected (one way or another) by that decision.  This seems an 
invidious position for Forth Ports plc.  Meanwhile, UK and Scottish Ministers have no 
power of veto; STS as an activity slips through the net of the EIA and SEA Directives; and 
the public is denied a voice.  The Firth of Forth STS saga is a clear example of why 
eNGOs believe a Marine Act for Scotland is necessary in parallel with the UK Marine Bill. 
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SUBMISSION FROM FORTH PORTS PLC  

 
 
Following an approach from Melbourne Marine Services (MMS) (now part of 
Skaugen Group) in June 2004 seeking permission to undertake Ship-to- Ship 
(STS) oil transfer operations on the Forth, Forth Ports initially requested that 
MMS undertook an Environmental Impact Assessment (EIA) for the proposed 
operation, produce an Operation Procedure, obtain an Maritime Coastguard 
Agency (MCA) approved Oil Spill Response Plan and begin consultation with 
local stakeholders and in particular Scottish Natural Heritage (SNH). 
 
As a Harbour Authority Forth Ports has a legal obligation not to distinguish 
between different lawful trades or refuse lawful requests for safe navigation, 
therefore if the proposed STS operation complied with all relevant legislation 
then Forth Ports would not have, without lawful and reasonable grounds,  
powers to refuse the proposal from MMS.   
 
In establishing whether the proposed STS operation was lawful following legal 
advice it was apparent that the following was required: 
 

1. Forth Ports as the Harbour Authority were required to establish that the 
proposed operation was safe and would not pose a risk to the river, the 
safety of navigation, the safety of other river users and the 
environment. 

2. As required by the Port Marine Safety Code a process of consultation 
was required.  

3. An MCA approved Oil Spill Response Plan was required. Although this 
could have been incorporated within the existing Clearwater Forth 
Plan, Forth Ports required MMS to prepare a dedicated plan for STS, 
which was compatible with the existing plan. 

4. As a Competent Authority Forth Ports was required to consider the 
application of the Habitats Directive.  

 
1. Establishing the Safety of Ship to Ship Transfers 
 

In order to fully understand the proposal and establish its safety record, as 
well as continuing to hold discussions with MMS, Forth ports undertook their 
own investigations into the operations of STS and its worldwide safety record. 
 
Initial enquiries were followed by a thorough investigation into STS and it was 
established that STS has been conducted throughout the world commercially 
since the 1960’s and has an excellent safety record. In fact it was extremely 
difficult to identify any incidents or spills related to STS, with no major 
incidents identified. As well as many locations in the UK and Europe STS 



using the same procedures as the MMS proposal has been and is still 
successfully carried out at Scapa Flow.   
 
We understand that there are plans to carry out LNG transfers involving Ship 
to Ship Transfer in Scapa Flow and other areas of Scotland which are 
presumably subject to the same regulatory requirements. 
 
One of the main areas where STS is carried at is off the coast of the USA and 
statistics from the US Coast Guard showed that since 1993 4.8 billion barrels 
of oil had been transferred with only 862 barrels spilt.  
 
Throughout 2005 and 2006 MMS produced an Operations Plan, which Forth 
Ports had independently verified by STS experts from Northern Marine 
Services.  
 
An independent panel of STS experts was also commissioned to risk assess 
the proposed operation to establish the risk of an oil spill and any significant 
impact any such spill would have on the environment. The panel met over 
several days and fully scrutinised the documentation, processes and 
preventative measures put in place.  The environmental advisor on this panel 
concluded that the proposed STS operations “do not pose a significant risk to 
the conservation integrity of Natura 2000 sites, other conservation sites in the 
Firth of Forth and the species that rely on them”.  
 
What was apparent from our studies was that the safety record of STS was 
equal to if not better than ship to shore operation, the type of operation that 
had been safely conducted on the Forth since the 1970’s. 
 
In addition, STS operations have been carried out in the Forth Estuary from 
time to time for different purposes. 
 

2. Consultation 
 
An EIA was produced for MMS by Aquatera, a Scottish based environment 
consultancy company, and this process included extensive public 
consultation. MMS and Aquatera consulted throughout with the MCA, BP, 
Shell, Fife Council, Edinburgh Council, West Lothian Council, East Lothian 
Council, Falkirk Council, Clackmannanshire Council, Stirling Council, 
SEERAD, SEPA, SNH, Police, Fire Service, Department for Transport, Briggs 
Environmental Services, SSPCA, RSPB, Targe Towing, Scottish Power, 
MAIB (Marine Accident Investigation Branch) and ITOPF (International Tanker 
Owners Pollution Federation). This consultation process also included a 
seminar hosted by MMS in February 2005. 
 
There was also a 12-week public consultation process conducted by the MCA 
in response to the application for an Oil Spill Response Plan. This is not the 
usual process adopted by the MCA when approving such plans, but in light of 
the interest generated by the proposed STS operation the Department for 
Transport thought it appropriate to hold a further consultation process. 
 



Following the extensive and long consultation process Forth Ports are 
satisfied that the requirements to consult have been met. 
 

3. MCA approved Oil Spill Response Plan 
 
MMS contracted Briggs Environmental, a locally based MCA approved 
company who specialise in international oil spill response to produce an oil 
spill response plan. The plan was produced complying with the regulations 
and in line with similar plans that have not only been approved on the Forth 
but in Harbour Authority areas throughout the UK.  
 
Following additional public consultation conducted by the MCA this plan has 
been approved. 
 
  

4. Habitats Directive 
 
As a Competent Authority, Forth Ports is required to comply with the Habitats 
Directive.  Forth Ports is aware that the STS operations in Scapa Flow were 
approved by Orkney Council, the harbour authority for Scapa Flow, without 
the carrying out of an appropriate assessment under the Habitats Directive.  
Nevertheless, Forth Ports decided that an appropriate Assessment should be 
carried out.  To assist with the preparation of the appropriate assessment 
Forth Ports appointed the international renowned and respected consultancy 
company BMT Cordah and worked closely with Scottish Natural Heritage 
(SNH) to ensure that the requirements were fully complied with. To ensure 
that the appropriate assessment was prepared in the correct way existing 
appropriate assessments written and/or approved by SNH were consulted to 
ensure that the structure and wording of the document met the standards 
used by SNH. This process is also being further scrutinised by specialist legal 
advisors and Queen’s Counsel. 
 
In preparing the appropriate assessment BMT Cordah have had full access to 
all the documents previously prepared including the Operations Manuel, Oil 
Spill Response Plan, Environmental Impact Assessment and the Independent 
Risk Assessment Panel Report. Work is still ongoing with the appropriate 
assessment, with continued consultation with SNH. 
 
 Summary 
 
Once the appropriate assessment has been concluded Forth Ports will then 
be in a position to make a decision on whether to approve STS or not taking 
into account the findings of all the investigations and documents prepared. As 
a further non-binding commitment to best practice, Forth Ports has also 
undertaken that it will seek any final comments from appropriate stakeholders 
on the Appropriate Assessment before a final decision on STS is confirmed.  
Forth Ports are confident that once this process is completed they will have 
fulfilled their legal obligations as a Harbour Authority. 
 



Appendix 
 
Summary of the regulatory framework and powers and duties of harbour 
authorities in the United Kingdom 
 
Key Legislation 
 
There are three key sources of legislation from which UK harbour authorities 
derive their powers and duties.  These are: 
 

1. The Harbours, Docks and Piers Clauses Act 1847; 
2. The Harbours Act 1964; and 
3. local private legislation. 

 
The regulatory framework applies to all ports in the UK whether they are trust 
ports, ports owned by local authorities or in private ownership. 
 
In 1991 as part of the then government’s policy of privatisation of formerly 
publicly owned industries, the Ports Act 1991 was passed which allowed 
certain statutory port undertakings to be transferred, with the consent of the 
Secretary of State for Transport, to private companies. 
 
Prior to 1964, there was little general national legislation relating to ports and 
harbours and most ports derived their powers from local statutes.  However, 
these local statutes were quite uniform in their terms because The Harbours, 
Docks and Piers Clauses Act 1847 provided standard clauses for 
incorporation in local legislation.   
 
Regulatory Framework 
 
Through the legislative framework referred to above the UK Parliament grants 
certain statutory powers to harbour authorities.  These powers can be 
classified in general terms as follows: 
 

a) the provision and maintenance of harbour facilities i.e. quay walls; 
b) navigational safety functions including lighting and buoying the 

harbour, the removal of wrecks and other obstructions and 
maintenance dredging; 

c) regulating the activities of other persons in the harbour, including, in 
particular, regulating the movement and berthing of ships in the 
harbour by means of directions and byelaws and licensing dredging 
and the construction of works in the harbour by other persons; 

d) carrying out harbour operations including, in particular, cargo handling 
activities; 

e) the provision of pilotage services; and 
f) the prevention of pollution and nature conservation. 
 

These powers however are granted for the purpose of providing a public 
service.  Parliament therefore also imposes duties on harbour authorities to 



establish and maintain that service.  This is enshrined in Section 33 of the 
Harbours, Docks and Piers Clauses Act 1847 which provides: 
 
“Upon payment of the rates made payable by this Act, and subject to the other 
provisions thereof, the harbour, dock and pier shall be open to all persons for 
the shipping and unshipping of goods and the embarking and landing of 
passengers”.   
 
Because all harbour authorities are obliged to comply with Section 33, the 
section also allows harbour authorities to impose charges for the provision of 
services. 
 
The relationship between the powers and duties of harbour authorities was 
clearly set out by the Court of Appeal in two cases which related to the export 
of live veal calves.  One of the cases involved Dover Harbour Board, a 
publicly owned port, and the other involved ABP plc, a privately owned port.  
The key legal issue tested in these cases was what, if any, discretion a 
harbour authority has to refuse to accept lawful trade.  It was held that: 
 

1. Section 33 of the Harbours, Docks and Piers Clauses Act 1847 
imposes a clear obligation on harbour authorities to keep ports and 
harbours open for trade; 

2. Harbour authorities have no discretion to distinguish between different 
lawful trades and to do so would be a breach of their statutory duties. 

 
Forth Ports PLC 
 
In common with all other UK ports, Forth Ports Authority derived its powers 
from the Harbours, Docks and Piers Clauses Act 1847 and the Harbours Act 
1964.  These are supplemented by a number of private local acts being the 
Forth Ports Authorities Orders 1966 – 1980. 
 
In 1992, pursuant to the Ports Act 1991, a transfer scheme was enacted 
which transferred all property, rights and liabilities of Forth Ports Authority and 
all functions conferred and imposed on the Authority by any provisions 
contained in the Forth Ports Authorities Orders 1966 – 1980 or any other local 
statutory provision to Forth Ports PLC.  Thus Forth Ports PLC is the harbour 
authority for the Firth of Forth and has all the statutory duties associated with 
that.  As such, therefore, provided that it is satisfied that a trade is lawful, 
refusal to accept it would constitute breach of its statutory duties. 
 
Prevention of pollution and nature conservation 
 
A mentioned above harbour authorities have powers in relation to pollution 
prevention and nature conservation. 
 
The key pieces of legislation in relation to the prevention of pollution are the 
Merchant Shipping Act 1995 and the Merchant Shipping (Prevention of Oil 
Pollution) Regulations 1996.  These provisions give wide powers to harbour 
masters to detain, board and inspect vessels for the purpose of investigation 



of oil pollution.  In addition harbour authorities publish, and update when 
required an oil spill response plan which is submitted to, and approved by, the 
MCA.  Forth Ports PLC’s plan is entitled “Clearwater Forth”. 
 
Harbour authorities also have powers in relation to the sustainable 
development of the marine environment and the regulatory framework for this 
in relation to protected European sites is provided by the Conservation 
(Natural Habitats etc.) Regulations 1994.  Forth Ports PLC is a competent 
authority under these Regulations and fully complies with its duties under the 
Regulations. 
 
 
(Forth Ports plc also re-submitted the paper sent for its appearance to give 
evidence to the Committee on the marine environment inquiry on 17 January 
2007. This paper is available at: 
http://www.scottish.parliament.uk/business/committees/environment/documen
ts/ERD.S2.07.2.1hForthPorts.pdf  
or from the clerks on request.)  
 
 

http://www.scottish.parliament.uk/business/committees/environment/documents/ERD.S2.07.2.1hForthPorts.pdf
http://www.scottish.parliament.uk/business/committees/environment/documents/ERD.S2.07.2.1hForthPorts.pdf


Agenda Item 1 

Environment and Rural 
Development Committee 

7 February 2007 
ERD/S2/07/06/1g 

 
 
 

BRIEFING FROM THE SCOTTISH EXECUTIVE 
 

Proposed Ship to Ship Transfer of Oil in the Firth of Forth 
 
 
UK Legislation 
 
All matters relating to Merchant Shipping in UK waters fall under the Merchant 
Shipping Act 1995 (as amended). Such legislation is reserved under the 
Scotland Act 1998.  
 
There is a legal requirement under The Merchant Shipping (Oil Pollution 
Preparedness, Response and Co-operation) Regulations 1998, SI 1998 No. 
1056, for all harbours and oil handling facilities in the UK over specified 
minimum sizes to prepare and maintain ‘Oil pollution emergency plans’ (Oil 
Spill Contingency Plans).        
 
In accordance with the Guidelines issued by the MCA on the preparation of 
Oil Spill Contingency Plans (March 2002) the statutory authorities that must 
be consulted and involved in plan development are a) the appropriate 
Government Fisheries Department, b) the environmental regulator, and c) the 
statutory nature conservation body. In addition local authorities in whose area 
the facility is situated, or may have an impact on, should be consulted.  
 
Statutory harbour authorities have their powers, duties and responsibilities set 
out under the Harbours Act 1964, and more specifically under local acts 
covering their area of jurisdiction. They must also comply with any 
environmental legislation applicable to their activities.  The Harbours Act 1964 
as amended by the Transport and Works Act 1992 places a duty on harbour 
authorities when formulating or considering proposals relating to their 
functions to have to regard to the conservation of the natural beauty of the 
countryside and of flora, fauna and geological or physiographical features of 
special interest.   
 
The main legislation governing Forth Ports as a harbour authority is the Forth 
Ports Authority Order Confirmation Act 1969 which sets out the powers of the 
authority.   
 
Firth of Forth proposals 
 
Since 2004 Forth Ports plc has been considering a proposal put to them by 
Melbourne Marine Services Ltd (MMS) of Sunderland for the ship to ship 
transfer of oil as cargo, mainly Russian Export Blend Crude Oil (REBCO), 
between tankers moored at designated anchorages 3 or 4 miles off Methil in 
the Firth of Forth.  
 



Before Forth Ports could consider giving approval to such an activity within 
their statutory harbour authority area there was a need to obtain the approval 
to an appropriate oil spill contingency plan (OSCP) from the Maritime and 
Coastguard Agency (MCA) under the reserved Merchant Shipping (Oil 
Pollution Preparedness, Response and Co-operation Convention) (OPRC) 
Regulations 1998. Consultation on this started during December 2004.  
 
SEERAD, SNH and SEPA responded to the initial consultation on the OSCP 
in early 2005 (it was subsequently established that SEPA does not have a 
legislative role to play in respect of ships that do not moor alongside a pier or 
jetty). On 21 November 2005 the Secretary of State for Transport announced 
that the MCA would co-ordinate a public consultation on the environmental 
implications of the proposal. This commenced on 16 February 2006 and ran 
until 11 May. As an outcome of its consideration of the responses the MCA 
wrote to Forth Ports on 14 July 2006 indicating that they were minded to 
approve the OSCP subject to a number of detailed amendments being made.  
MCA wrote again on 25 August 2006, noting that the revised plans submitted 
by Forth Ports met the requirements of the 1998 OPRC Regulations and were 
therefore approved subject to a couple of minor amendments. 
 
SNH has been engaged with Forth Ports since the initial scoping stage of the 
project in early 2005 and has maintained contact with Forth Ports on this 
matter throughout to assist Forth Ports in its role as the competent authority.  
 
The Executive’s primary interest in ship to ship oil transfers relates to our 
responsibilities for environmental protection, including the appropriate 
application of the EC Directives for wild birds and habitats. Scottish Ministers 
met with Forth Ports in August 2006 and have been reassured that Forth 
Ports are very mindful of their legal obligations. 
 
PE 956 and PE982 
 
Both the petitions include concerns about potential nature conservation 
implications of the proposal. 
 
One of the major issues throughout this process has been the potential impact 
of the proposed transfers on the Natura sites of European importance in the 
Firth of Forth (Isle of May SAC for seals, and the Firth of Forth SPA and Forth 
Islands SPA for seabirds). Regulation 3 of the Conservation (Natural Habitats 
&c) Regulations 1994 places a duty on competent authorities to have regard 
to the requirements of the Habitats Directive in exercising their functions. 
Forth Ports has confirmed that they are a competent authority in this regard. 
On behalf of Scottish Ministers, Scottish Natural Heritage (SNH) has been 
advising Forth Ports on the terms of the appropriate assessment.   
 
A further feature of the Conservation (Natural Habitats &c.) Regulations 1994 
is provision for licensing to disturb European Protected Species. SNH has 
raised the issue of the possible need for Forth Ports to obtain a licence from 
the Scottish Executive for the potential disturbance of cetaceans such as 
porpoises and dolphins under the Conservation (Natural Habitats & c.) 



Regulations 1994. SNH has advised Forth Ports to check existing scientific 
data on cetaceans in the Firth of Forth.   
 
In relation to PE 956 I am very aware that these proposals are an emotive 
subject and have generated a lot of concern on environmental implications but 
we have no reason to believe the legislation isn’t being applied.  
Nevertheless, as I made clear to the Committee in January we are 
considering whether or not changes are necessary to improve implementation 
of the Habitats Directives for Ship to Ship proposals. In relation to PE 982, the 
Scottish Parliament debated this issue in March 2006 and I have set out 
above the legislative position. 
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