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Environment and Rural Development Committee 

25th Meeting, 2006 

Wednesday 6 September 2006 

The Committee will meet at 10.00 am in Committee Room 6. 

1. Item in private: The Committee will decide whether to consider item 4 in private. 

2. Inquiry into the regulatory framework in Scotland: The Committee will 
consider correspondence from the Subordinate Legislation Committee and the 
draft report on its inquiry into the regulatory framework in Scotland. 

3. Public petition: The Committee will consider PE799 by the Community of Arran 
Seabed Trust (COAST) requesting that the Scottish Parliament supports 
COAST’s proposals to close an area of Lamlash Bay to all forms of marine life 
extraction (No Take Zone) and the rest of the Bay to mobile fishing gear (Marine 
Protected Area). 

4. Environmental Levy on Plastic Bags (Scotland) Bill: The Committee will 
consider its approach to concluding Stage 1 consideration of the Bill. 

5. Aquaculture and Fisheries (Scotland) Bill (in private): The Committee will 
consider its approach at Stage 1. 
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Environment and Rural Development Committee 
 

The Subordinate Legislation Committee’s Inquiry into the  
regulatory framework in Scotland 

 
Paper from the clerk 

 
1. In autumn 2005 the Subordinate Legislation Committee (SLC) sought 

subject committees’ views on issues which arise when scrutinising statutory 
instruments. It invited committees to consider a number of issues and 
consultation questions to help the SLC formulate its plans for a Committee 
Bill to replace the current arrangements for scrutinising subordinate 
legislation.  

 
2. The Committee made a submission to the SLC. The Convener subsequently 

gave oral evidence to a meeting of the SLC in November 2005 (along with 
conveners of other committees that have a heavy subordinate legislation 
workload). 

 
3. The SLC has now published a draft report with recommendations. It has 

recommended that the current system of scrutiny should be replaced with a 
simplified system which is “fit for purpose and where scrutiny is open and 
transparent and within realistic timescales”. It has called the new system the 
Scottish Statutory Instrument Procedure (SSIP).  
   

4. Given the innovative nature and wide-ranging implications of its proposals, 
the SLC has decided to consult on its recommendations before finally 
deciding what to propose to the Parliament. It has invited comments on the 
draft report by 22 September, and has written to all conveners seeking 
comments from committees. The SLC has set out specific questions on 
which it would welcome comments.  

 
5. The Annex to this paper sets out the main features of the new system 

recommended by the SLC and some of the specific questions on which the 
SLC is asking for comments, along with (where appropriate) a note on any 
comments the Environment and Rural Development Committee previously 
made on the issue. 

 
6. A full copy of the SLC report is available from the clerks or on-line at: 

http://www.scottish.parliament.uk/business/committees/subleg/reports-
06/sur06-21-00.htm . 

 
7. The Committee is invited to consider its response to the SLC. 
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Annex 
 
1. New procedures for scrutiny by the Parliament 
 
The SLC recommends that the various existing negative and affirmative 
procedures for the making, and parliamentary control of, subordinate legislation 
are replaced by a new Scottish Statutory Instrument Procedure (SSIP). In future 
all Scottish Statutory Instruments (SSIs) and other instruments laid before the 
Scottish Parliament should be subject to the SSIP. This means that the 
procedure applying to an instrument would not be specified in a parent act. 

a)  The general SSIP is that all instruments would be laid in draft for a period 
of 40 days. During this time the Parliament could determine that the draft should 
be ‘disapproved’ (i.e. should not be made). If the draft is not disapproved, once 
the 40 days have expired the Executive may make and bring into force the 
instrument without any further parliamentary procedure.  

b)  The SLC also recommends an exceptional SSIP where emergency or 
urgent instruments could be made before being laid but would be subject to 
being annulled within a specified period, such as 40 days after laying. An 
instrument under the exceptional SSIP should not normally be brought into 
force before it is laid. However, where it is necessary to breach this 
requirement, the Executive should be required to write to the Presiding Officer 
explaining why. The SLC would then consider this explanation. 

An instrument may be defined as an emergency one in the parent act, and an 
urgent instrument could include situations such as one which needs to be 
brought into force at the same time as others elsewhere across the UK, but 
given the need for co-ordination may not be ready in time to be laid under the 
general procedure.   

An instrument subject to the exceptional SSIP should be required to be laid 
before the Parliament as soon as practicable and, in any event, not later than 7 
days after making. Where it is not laid within 3 days after making, the maker 
should be required to provide the Committee with a full explanation of the 
reasons for the delay. Standing Orders should also empower the SLC to report 
any instrument where it was not satisfied with the explanation given by the 
Executive. 

Particular arrangements are suggested to allow for an emergency or urgent 
instrument subject to the exceptional SSIP to made and brought into force 
during the period of dissolution. 

---------- 
The SLC invites comments on these proposed procedures, including whether 
the SSIP should apply in all cases (i.e. instruments made under both past and 
future acts). It also invites comments on whether the exceptional procedure 
should be confined to emergency and other instruments of an urgent nature. 

(The ERDC previously stated that the parliamentary procedure applying to an 
instrument should be determined in the context of scrutinising the parent act. It 



                

 

did not comment on whether the current negative and affirmative procedures 
should continue. However, the ERDC noted that the procedure applicable to a 
particular instrument can, at times, bear no relation to the degree of importance 
or controversy associated with it.) 
 
2.   Timescales 

The SLC has not recommended changing the 40-day period for parliamentary 
scrutiny. It recommends that a motion in the Parliament to disapprove a draft 
instrument or to annul an instrument may be taken by the Parliament up to 10 
days beyond the 40-day period, provided the SLC or the lead Committee has 
made a recommendation for such disapproval or annulment within the 40-day 
period. 

Where an instrument subject to the exceptional SSIP is brought into force 
before being laid or within a 21-day period after laying, the need for this should 
be explained in the Executive Note. 

Where it is necessary for an urgent (rather than emergency) instrument subject 
to the exceptional SSIP to come into force before 21 days, the Executive should 
be required to write to the Presiding Officer explaining why it was necessary to 
do so. The SLC would then consider this explanation.  

The SLC invites comments on these proposals, including on whether the period 
for disapproving a draft instrument should be 30 rather than 40 days.  

(The ERDC previously stated that it supported the idea of increasing the time 
allowed for scrutiny beyond the usual 40 days, as it would inevitably improve 
scrutiny, particularly if combined with other improved management measures 
such as increasing formal notification of forthcoming SSIs. 

The ERDC also noted that, in some cases, very significant problems and 
confusion could be created if the Parliament exercised its right to annul an 
instrument after the instrument has come into force and substantial action had 
already been taken on the authority of the instrument. The ERDC suggested 
that better advance warning of pending instruments might also address this 
issue. However, the Committee stated that a practical solution to the specific 
difficulties caused by the 21-day rule is required, without causing undue delay.) 
 
3. Division between technical and policy scrutiny 

The SLC recommends no change in the division between technical and policy 
scrutiny of subordinate legislation which is carried out by the SLC and the lead 
Committee respectively. It recommends that Standing Orders should provide a 
procedure which would allow both the SLC and the lead Committee to consider 
the draft or instrument simultaneously and in parallel and which would require 
both Committees to submit any report to the Parliament within the 40 day 
period. The SLC should be obliged to send its report to the lead Committee but 
the current requirement for the lead Committee to consider that report before 
submitting its own report should be removed. 



                

 

The SLC invites comments on whether there should be parallel consideration of 
instruments by both it and the lead Committee. 

(The ERDC previously noted that it usually has the option of only one or two 
meetings at which it can consider an instrument once the SLC has reported on 
it, which is not usually enough to allow time to decide to take evidence and then 
arrange an evidence session on a particularly complex or controversial 
instrument.) 

4. Power of SLC to recommend annulment 

The SLC invites comments on its recommendation that it should, in addition to 
the lead Committee, be able to recommend to the Parliament that a draft 
instrument subject to the general procedure should not be made (disapproved) 
or that an instrument subject to the exceptional procedure should be annulled. 
The SLC should only be able to do so where it considers that there are serious 
doubts about the legal validity of the instrument. Only a member of the SLC 
should be able to propose a motion to the SLC to make such a 
recommendation. 

(The ERDC previously stated that on occasion it has found it difficult to interpret 
reports from the SLC. It would be helpful if the SLC could provide a clearer 
indication of how serious its concerns on the drafting of a particular instrument 
were. If technical concerns about an instrument are such that there is very 
serious doubt about whether it can be properly implemented, there may be a 
place for a mechanism for the SLC to consider a motion to reject the instrument.  
The ERDC also suggested that the SLC might perhaps consider providing 
clearer advice to subject committees on what the practical effect would be of 
annulling an instrument which implemented an EU obligation.) 

5. Amendment of instruments 

The SLC invites comments on its recommendation that it should be given the 
power to suggest to the Executive changes of a strictly technical nature to a 
draft instrument subject to the general procedure. Where the Executive gives 
effect to this suggestion and withdraws and re-lays the draft, there should be a 
procedure which would allow the amended draft to take the place of the original 
without “stopping the clock” (i.e. without having to start a new 40-day period). 
Standing Orders should enable the SLC to report an instrument to the 
Parliament on the ground that the Executive did not give effect to its suggested 
technical changes. However, neither the SLC nor the lead Committee should 
have any power to amend an instrument once it has been made. 

(Previously the ERDC stated that, on balance, it did not believe that the 
Parliament should have a generalised right to amend subordinate legislation. It 
noted, however, that, where the SLC has pointed out (sometimes relatively 
minor) flaws in an instrument, current processes do not give the SLC any route 
to insist on the flaw being rectified in the original instrument. This can mean that 
the Committee has to scrutinise two instruments to give effect to the same 
policy intention, which could be seen as unnecessarily confusing for the public 



                

 

and causing unnecessary double-handling for committees. The ERDC 
suggested that it would seem appropriate to develop a way of taking on board 
minor amendments such as typos etc.) 

6. Advance notice 

The SLC invites comments on it recommendation that Standing Orders should 
provide that at the beginning of each 3 month period, the Executive should be 
required to provide the Parliament with a programme of the drafts or 
instruments which it plans to lay before the Parliament during that period. The 
programme should contain details of the likely content of the instrument and its 
parliamentary procedure. The SLC should be empowered to report to the lead 
Committee and to the Parliament any instrument which was laid and which was 
not in the current 3 month programme as required, and where it was not 
satisfied with the explanation given by the Executive.  

(The ERDC previously stated that it favoured requiring the Executive to give a 
certain amount of formal advance warning to the Parliament of the likely content 
and timing of instruments before they are formally laid. Any such system should 
be accompanied by a formal method within the Parliament for referring these 
notifications to the relevant subject committee.) 

7. Modified general procedure 

The SLC invites comments on its recommendation that, in the cases of 
commencement orders and consolidation instruments, the general procedure 
should be modified so that a draft instrument should not be subject to 
consideration by a subject Committee.  

Commencement orders 
The SLC considers that commencement orders should be subject to the general 
procedure (at present they are usually not subject to parliamentary scrutiny). It 
suggests that it should not be open to those opposed to certain legislation to 
recommend that commencement orders should be disapproved on policy 
grounds. The SLC proposes that a lead Committee should not consider 
commencement orders except where the draft contains other provisions, such 
as transitional or consequential provisions. Where this is the case it should only 
consider those provisions. 
 
Consolidation instruments 
A “pure” consolidation instrument should be defined as an instrument which re-
enacts subordinate legislation relating to any matter, subject only to any 
amendments which are necessary to produce a satisfactory consolidation. This 
should be laid in draft and should not be subject to consideration by the lead 
Committee but only by the SLC. If the SLC considers that the draft is not a 
“pure” consolidation, Standing Orders should empower the SLC to recommend 
that the draft be disapproved on the ground that it is not a valid “pure” 
consolidation. 
 



                

 

A “rolling” consolidation instrument should be defined as an instrument which 
re-enacts a previously consolidated instrument but is subject to substantive 
amendments (that is amendments which are more than are necessary in order 
to produce a satisfactory consolidation). The instrument should be laid in draft 
and Standing Orders should require the Executive to indicate in the Explanatory 
Note to the instrument that it is a “rolling” consolidation. Standing Orders should 
also provide that–– 

• the instrument should indicate what are the substantive amendments 
which are being made to it in some distinctive way, such as by printing 
them in italics or in bold;  

• the whole draft instrument, including the substantive amendments, would 
be subject to consideration by, and disapproval of, the SLC but only the 
substantive amendments would be subject to consideration by, and 
disapproval of, the lead Committee; and 

• when the instrument is made, it should no longer indicate what the 
amendments are that are being made to it.  

 
(The ERDC did not previously comment on these issues.) 
 
8. Definition of a Scottish Statutory Instrument (SSI) 

The SLC invites comments on its recommendation that all instruments made by 
the Executive under statutory powers, including directions, guidelines and 
codes of practice, even although they may not be “of a legislative character”, 
should be published in a form which renders them easily accessible. 

(The ERDC previously stated that there is a need to develop a formal 
notification mechanism that allows subject committees to be aware of all 
instruments of a regulatory or legislative character [even if they are not SSIs], 
so it can decide to examine any it wishes.) 

9.  Consequences of not laying an SSI 

The SLC invites comments on its recommendation that, if an instrument is 
made without either a draft having been laid in terms of the general procedure, 
or a made instrument under the exceptional SSIP is not laid within 7 days of 
being made, such failure should invalidate the instrument and it should be 
treated as never having had any legal effect as from the date when it was 
made.  
 
(The ERDC did not previously comment on this issue.) 
 
10. Information accompanying instruments 

The SLC invites comments on its recommendations that the Parliament should 
not be consulted on all instruments in draft. Executive Notes which accompany 
instruments should include details not only of who responded to the 
consultation, but also the nature of the responses and the Executive’s response 
to these. Further improvements in the quality of Executive Notes should be 



                

 

made by the Executive. Guidance on what Executives Notes should include 
should be given in the Standing Orders and by the Presiding Officer. 

(The ERDC previously stated that improvement in the quality and consistency of 
the information provided by the Executive with instruments [e.g on consultation 
responses and the practical effects of the instrument] would help subject 
committees to plan their scrutiny effectively.) 

11. Subordinate Legislation Committee reports 

The SLC recommends that it should produce and publish annually a report 
itemising commitments made by the Executive to the SLC following its reports, 
and detail the action that has been or has not been taken by the Executive.   
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Environment and Rural Development Committee 
 

PE799 – Proposals for No-Take Zones and marine protection in Lamlash 
Bay, Arran 

Background note 
 

1. The Public Petitions Committee (PPC) has referred PE799 to the 
Committee. The petition, by Tom Vella-Boyle, calls for the Scottish 
Parliament to urge the Scottish Executive to support COAST’s (Community 
of Arran Seabed Trust) proposals for a trial closure of an area of Lamlash 
Bay to all forms of marine life extraction [No Take Zone (NTZ)] and the rest 
of the Bay to mobile fishing gear [Marine Protected Area (MPA)].   

 
2. The petition and selected correspondence (including a final response from 

the Executive dated 19 June 2006) are attached to this paper. This 
background note draws on a SPICe briefing prepared for the Public Petitions 
Committee in 2004. 

 
Background 
 
3. COAST is a community group which has been working on its aims of 

protecting and conserving Lamlash Bay for over ten years. The majority of 
its members live on Arrran and represent approximately 20% of its 
population. It has consulted widely on its proposals, both locally and with 
fishermen, academics, politicians, SNH and the Scottish Executive.   

 
4. Under the proposal, no fishing of any kind would be allowed in the no-take 

zone. Fishing with pots and creels for shellfish, and recreational sea angling 
would be allowed in the protected area, but other types of fishing with 
“mobile” gears which are towed along the bottom of the seabed i.e. scallop 
dredges or trawled nets, would not. The purpose of the trial would be to 
compare the effects on marine life in the no-take zone, the protected area 
and the “staus quo” area outside the bay.  

 
5. The aim of COAST’s petition is to allow marine life to regenerate from 

fishing activities in order to benefit the local marine environment, the local 
economy and (through spillover of species from the NTZ) the Clyde 
fishermen.  COAST also wishes to protect a species of maerl1 in the bay. 

 
6. Two species of Maerl are listed in Annex V of the Habitats Directive2 

(92/43/EEC). These include Phymatolithon calcareum which is reported to 
be abundant around the West coast of Scotland and Ireland3. The Directive 
requires Member States to conduct monitoring programmes to measure the 

                                                 
1 Maerl is the name for several species of slow growing, fragile red seaweeds that grow 
unattached on the seabed where there are specific growing conditions and incorporate chalk 
into their structure (calcification).   
2 Link to consolidated version of directive
3 Further information about this species  

http://europa.eu.int/eur-lex/en/consleg/pdf/1992/en_1992L0043_do_001.pdf
http://www.marlin.ac.uk/species/Phymatolithoncalcareum.htm


 
 

conservation status of habitats and species protected by the Directive. If 
they find that the conservation status of the species listed in Annex V is 
compromised as a result of this monitoring, they are required to take 
measures to ensure the conservation status of these species remains 
“favourable” (defined in the Directive). The Directive therefore affords the 
species listed in Annex V a lower degree of protection than it does for other 
species, e.g. for which the Directive requires Member States to designate 
Special Areas of Conservation (SAC).  

 
7. The petitioner’s website4 explains that Maerl beds are sensitive to damage 

from trawling. They cite research which shows that the beds in Lamlash bay 
are currently in a favourable condition compared to other sites in the Firth of 
Clyde.  

 
8. The petitioner proposes that Lamlash Bay could be the ideal site to test 

whether NTZ’s and MPA’s could be effective tools for fisheries management 
in Scotland.  COAST proposed in its oral evidence to the Public Petitions 
Committee (PPC) on 22 December 2004 that this trial would last for a 10 
year period and could be monitored with the assistance of COAST which 
has received training from the Marine Conservation Society in surveying and 
has undertaken its own research into exisiting NTZ’s and methods of 
monitoring them. 

 
9. In its evidence to the PPC, COAST said that the fishermen who use static 

gear (pots and creels) support the petition’s proposals (with the proviso that 
the area under proposal is not large enough and should be extended out 
into the Clyde for full benefits from the trial) and a majority of those trawling 
the seabed with mobile gear are not supportive.  

 
Progress of the petition 
 
10. The PPC has considered written and oral evidence from the petitioners, and 

also written evidence from the Scottish Executive, Scottish Association for 
Marine Science, Scottish Natural Heritage, Clyde Fisherman’s Association, 
Clyde and South-West Static Association, Commercial Fishermen on Arran 
and Arran Sea Angling Association. The PPC also requested information 
from North Ayrshire Council (the authority responsible for implementing the 
biodiversity action plan in the area concerned) but the council did not 
respond. The PPC subsequently requested further information from the 
petitioner to comment on the responses listed above, and also asked for 
information from Professor Callum Roberts of the University of York, an 
expert in this field of marine studies, and the Scottish Executive. The PPC 
did not believe that all its questions about the petition had been answered 
and referred the petition to the Environment and Rural Development 
Committee.   

 

                                                 
4 http://www.arrancoast.co.uk  

http://www.arrancoast.co.uk%20/


 
 

11. Scottish Ministers have powers to establish closed areas in inshore waters5 
under the Inshore Fishing (Scotland) Act 1984. These can be temporary or 
permanent, and can also be limited to certain types of fishing. Many such 
closures are in existence around the Scottish coast to protect fish stocks 
and marine habitats and to resolve conflicts between fishermen fishing with 
different types of gear. However, the Executive states that ‘other legislative 
tools would be required to prohibit the extraction of other forms of marine 
life’.   

 
12. In initial correspondence to the PPC, the Executive stated that it would be 

desirable to have the consensus of the fishing industry in the area on 
COAST’s proposals before it could implement them in legislation. This is not 
a requirement of the Act, which says that Ministers can make Orders 
establishing closed areas “after consultation with such bodies as they 
consider appropriate”.  

 
13.  COAST explained that it has endeavoured to discuss issues repeatedly with 

various fishing bodies and individuals but that it is unable to bring all the 
parties to consensus6. The Executive also believes that agreeing to 
COAST’s proposals for a trial could set ‘a precedent which might lead to a 
more general “squeezing out” of the fishing industry through multiple 
demands for fishing-free areas regardless of whether scientific, social and 
environmental analyses argue in favour of such areas’.  The Executive also 
highlights that the measures proposed by COAST could ‘cut across our 
attempts to build a consensual approach to marine nature conservation 
which at present utilises statutory no take zones in areas which have been 
designated as a Special Area of Conservation’ (SAC).7  In this case, SNH 
has advised the Executive that Lamlash Bay does not meet the criteria for 
selection as a SAC. 

 
14. On the specific subject of the maerl beds, the Executive highlights that not 

every occurrence of the species protected under the Habitats Directive is 
required to be protected legally and that it does not think the existence of 
maerl at this site gives it potential as a SAC although it may change that 
position once greater understanding of the Clyde area is achieved through 
various marine initiatives.  The existence of maerl however has led to 
Scottish Water’s decision to re-route a sewage outfall pipe to avoid 
unnecessary impact.   

 
15. The Executive lists various initiatives (such as the Inshore Fisheries Groups 

and the Scottish Sustainable Marine Environment Initiative pilot project in 
the Clyde) which it hopes will provide opportunities for COAST to discuss 
their proposals8.  In his most recent correspondence on the petition, the 
Minister has also asked his officials to facilitate further discussions between 
COAST and local fisheries interests9. 

                                                 
5 within the 12 mile limit around the coast 
6 COAST’s oral evidence to the PPC, 22 December 2004. 
7 Scottish Executive correspondence to the petitioners, 19 June 2006. 
8 Scottish Executive correspondence to the PPC, 3 October 2005. 
9 Scottish Executive correspondence to the petitioners, 19 June 2006. 



 
 

 
Comments from third parties 

 
16. Amongst the other written submissions to the PPC, COAST’s proposals are 

supported by all except Scottish Natural Heritage (SNH) and the Clyde 
Fisherman’s Association (CFA) which does not believe the area to be of 
sufficient importance to be a MPA and does not think the proposals would 
produce any benefits for marine conservation but would damage the fishing 
industry and any proposals for future MPA’s.    

 
17. The CFA suggests an alternative approach where the proposed NTZ would 

be financially backed by the petitioner for the cultivation and laying of 
scallops, and the proposed MPA would be open to scallop dredgers under 
strict conditions, including gauging the effectiveness of the NTZ 
regeneration of scallop numbers. COAST’s later response to the PPC 
supports this proposal but thinks this approach should take place in waters 
around Carradale, a fishing village on the Kintyre peninsula. 

 
18. The Arran Sea Angling Association (ASAA) and Scottish Association for 

Marine Science agree with COAST that large scale trawling and fishing has 
diminished the seafish stocks available around Lamlash Bay. ASAA also 
comments that angling festivals around the Clyde have disappeared as a 
result with a knock on effect to the local tourist economy in communities like 
Arran.  Professor Roberts states that decline of commercial fishing stocks in 
the Firth of Clyde indicates that the ecosystem there is unstable and prone 
to disease and could be remedied by creating MPAs free from fishing 
preferably covering a larger area than that proposed by the petitioners (30% 
of the Clyde estuary).  Professor Roberts states that his research has shown 
that NTZ’s are an important component of MPA’s as a protection from 
commercial fishing and can contribute to fisheries.  He states that, judging 
on research on NTZ’s in other countries, the Bay would quickly achieve 
importance after becoming a NTZ and would bring income from tourists as 
well as having conservation and fisheries value.   

 
Conclusion 
19. The Committee is invited to consider what action it wishes to take on this 

petition. If the Committee considers that the issues have been fully explored 
it may wish formally to conclude the petition. Alternatively, if the Committee 
wishes to take further evidence on the petition, the Committee is invited to 
agree its approach to this.  
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Evidence from the Minister for Environment and Rural Development on the 
Environmental Levy on Plastic Bags (Scotland) Bill 

 
 
Further to the Environment and Rural Development Committee’s report of 6 December 
2005, on the Environmental Levy on Plastic Bags (Scotland) Bill, I attach some additional 
evidence for your consideration.  
 
In line with our letter to the Committee in January 2006, we are providing the following: 
 

 Information on our work on waste prevention and further steps we intend to take 
following our consultation on household waste prevention. 

 A summary of the responses to our consultation on waste prevention, including 
comments from consultees on plastic bags. 

 Clarification from HM Treasury on the issue of VAT and the proposed levy. 
 Letters from the plastics industry about what they would see as the potential for 

diversification if a levy on plastic bags should be introduced. 
 A report from the Scottish Environment Protection Agency about the AEA 

Technology study on the possible impacts of the Bill. 
 
I hope this is helpful.  My officials and I are, of course, happy to discuss this evidence 
further. 
 
I am copying this letter to Mike Pringle, MSP and to Mark Brough, Clerk to the Environment 
and Rural Development Committee. 
 
 
 
 
 
 
 
 
     ROSS FINNIE 
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Mike Pringle MSP 
Room 3.08 

 
 
 
Sarah Boyack MSP 
Convener 
Environment and Rural Development Committee 
 
7 July 2006 
 
Dear Sarah 
 
Response to Environment Committee’s Stage 1 Report on the 
Environmental Levy on Plastic Bags (Scotland) Bill 
 
I refer to the Committee’s 13th Report 2005 the Stage 1 Report on the 
Environmental Levy on Plastic Bags (Scotland) Bill.  I am grateful to the 
Committee for their helpful summation of the evidence received and now 
provide the information sought within the conclusions from paragraph 138 
onwards.  
 
I appreciate that the Committee has been required to consider a large volume 
of evidence and I have endeavoured to keep this submission as focussed as 
possible.  I would welcome any further opportunity to provide oral evidence 
when the Committee resumes it’s consideration of the general principles in 
September. 
 
Awareness Raising 
One of the principal strengths of my Bill is its ability as a vehicle to raise 
awareness of resource use, waste prevention and management issues.  The 
Committee received evidence that the Bill would contribute to a change in 
consumer attitude and behaviour on these issues.  A levy on plastic bags 
would be an immediate, visible and enduring reminder of an environmental 
issue which would affect every consumer. 
 
There is public support for a levy supported by poll figures including one by 
MORI in 2003 which showed only 27% were against.  No witnesses before 
the Committee disputed that a levy would lead to a reduction in litter from 
plastic bags, indeed such an effect is self evident. 
 
The AEAT report concluded that the levy would result in positive outcomes on 
the majority of environmental assessment indicators it studied.  The Scottish 
Consumer Council’s evidence noted that “Charging consumers for their use of 
plastic bags can be an important element in awareness raising of 
environmental issues and a potential catalyst for wider behavioural change.” 



 
VAT 
In relation to whether VAT will be imposed on the Bill my further legal advice 
is that this is possible but that the final decision is one for HM Treasury to 
make.  I understand that HM Treasury will not make any definitive decision 
until the Bill becomes law.   
 
Legal advisers have been able to ascertain the basis upon which VAT might 
be chargeable and this hinges on an interpretation of community law 1 and in 
particular the definition of what a “consideration” is.  There is conflicting case 
law in this regard and I note also that the same Directive applies in Ireland 
where VAT has not been applied.  It remains my firm expectation that as in 
Ireland VAT will not be chargeable on the levy. 
 
Substitution to Paper 
I am advised the scope of my Bill is such that paper bags could not be added 
to it.  However I am clear that while there will inevitably be a small degree of 
substitution to paper the volume is likely to be insignificant in comparison to 
the current usage of around 1 Billion bags per annum in Scotland.   
 
There is evidence that around 80% of plastic bags used are issued by the 
supermarkets.  Evidence from the supermarkets was clear that they would not 
substitute paper for those bags.2  There is thus an immediate reduction of 800 
million bags.  
 
Evidence also suggested that smaller retailers would use the passing of the 
Bill as an opportunity to save on overheads and the vast majority would also 
not substitute paper for plastic.3  Again evidence given to you was that many 
high street retailers have already made the switch to paper based products.4

 
The evidence you have heard on this matter is supported by the experience in 
Ireland where the Musgrove Group, who have 25% of the retail food sector, 
do not offer a paper alternative.5  It is further supported by the evidence that 
there are increased costs through substitution which retailers generally are 
unlikely to take on.6  B&Q’s evidence to the Committee noted that “Any 
business which currently uses a significant number of plastic bags is likely to 
make a cost saving with the anticipated reduction in bags used”. 
 
Finally the Committee will have noted that even with a small level of 
substitution this is relatively good news given that paper is now heavily 
recycled in Scotland in contrast to the complete absence of any local authority 
facilities to recycle plastic bags.  99% of paper bags used in Scotland are 
manufactured in Scotland according to the UK Bag Manufacturers 

                                                 
1 Article 11A(2) the Sixth Council Directive 77/388/EEC of 17 May 1977  
 
2 Committee Report para 68 
3 Committee Report para 72 
4 Committee Report para 73 
5 Official Report, Wednesday 2 November 2005, column 2322 
6 Committee Report para 77 



Association, mostly from recycled raw materials.  By contrast 99% of plastic 
bags are imported, having been manufactured from new raw materials. 
 
Collection and Administration Costs 
The financial memorandum at paragraphs 97-98 sets out the expectation that 
administrative costs on retailers will be minimal given the limited information 
they require to collect. It further suggests that these costs should be more 
than offset by the reduction in purchase costs retailers currently face arising 
from the dramatic drop in consumption. 
 
To assist the Committee I contacted two local authorities one representing a 
large city and the other a less populated urban district to obtain their 
expectations on the financial impact the introduction of the levy would bring.  
Both authorities are predicting a surplus of income from the levy over 
expenditure, enforcement, collection and running costs.  These predictions 
also take full account of start up costs.  
 
Aberdeen City Council have estimated a surplus to be applied to 
environmental purposes in year 1 ranging from £2.1 million (10% reduction on 
current usage) to £230k (90% reduction in current usage).  In subsequent 
years the surplus is increased by over 50% with the respective figures being 
£3.2million to £357k. 
 
Argyle and Bute District Council on the basis of a 90% reduction in usage of 
plastic bags estimate a net surplus to be applied to environmental purposes of 
£50k in year 1 rising by almost 50% to £74k in year 2. 
 
I have taken these figures and applied them to all local authorities on a pro 
rata population basis.  Based on a similar expense and cost basis to that 
above and using a reduction in usage of 90% I am able to estimate an annual 
surplus to be applied to environmental purposes across the whole of Scotland 
of between £2.8m and £5.8m in year 1 rising to between £4.1m and £9m in 
year 2.  These figures are potentially understated as there will be economies 
of scale that can be applied in many districts (see Annexe A below). 
 
I have also revisited the possibility of centralised collection arrangements and 
how that could be achieved within the competence of the Scotland Act 1998.  
While I am pleased to advise that the advice I have received is that there 
would be no competence impediment to councils voluntarily agreeing to 
centrally collect the levy, it would not however be competent to require central 
collection on the face of the Bill.  Councils currently have sufficient powers to 
do this either by arranging for the discharge of the collection function by an 
officer of another local authority under section 56(1) of the Local Government 
(Scotland) Act 1973 or by joining together to do so through a joint committee 
formed under section 56(5) of that Act.  
 
Proposed Amendments to the Bill 
The Committee report requests details of any amendments I propose for the 
Bill.  I am looking forward to the Committee’s final report and should the 



Committee recommend areas for amendment I would be pleased to work with 
and assist the Committee in producing amendments to achieve your aims. 
 
In conclusion I recognise the considerable work undertaken by the Committee 
to reach this stage. I am pleased that the Committee has recognised how 
much the discussion alone of my Bill has raised awareness of the general 
issues of resource use and waste management.  I totally agree with the 
Committee when you acknowledge that a plastic bag levy is a powerful tool to 
reduce usage and I look forward to the Committee’s final report on the general 
principles. 
 
 
Yours sincerely 
 
 
Mike Pringle MSP 
Member in Charge of the Bill 



Annexe A 
 

    Estimated   

Money 
raised on 
Aberdeen 

figures     

Money 
raised on 

Argyll 
figures   

  population  year 1 Year 2 +  year 1 Year 2 + 

    
30 June 

2005             
SCOTLAND  5,094,800  5,790,404 8,987,714  2,803,345 4,148,951 
Council areas         
Aberdeen City  202,370  230,000 357,000  111,392 164,860 
Aberdeenshire  235,440  267,585 415,339  129,595 191,800 
Angus  109,170  124,075 192,586  60,091 88,935 
Argyll & Bute  90,870  103,277 160,303  50,000 74,000 
Clackmannanshire  48,630  55,270 85,788  26,768 39,616 
Dumfries & Galloway  148,340  168,593 261,686  81,652 120,845 
Dundee City  142,170  161,581 250,801  78,256 115,818 
East Ayrshire  119,400  135,702 210,633  65,722 97,269 
East Dunbartonshire  105,960  120,427 186,924  58,324 86,320 
East Lothian  91,800  104,334 161,944  50,530 74,785 
East Renfrewshire  89,600  101,833 158,063  49,319 72,992 
Edinburgh, City of  457,830  520,338 807,656  252,006 372,969 
Eilean Siar  26,370  29,970 46,519  14,515 21,482 
Falkirk  149,150  169,514 263,115  82,098 121,504 
Fife  356,740  405,446 629,323  196,363 290,617 
Glasgow City  578,790  657,813 1,021,041  318,587 471,509 
Highland  213,590  242,752 376,793  117,568 174,000 
Inverclyde  82,130  93,343 144,885  45,207 66,907 
Midlothian  79,190  90,002 139,699  43,589 64,512 
Moray  88,120  100,151 155,452  48,504 71,787 
North Ayrshire  135,830  154,375 239,617  74,766 110,653 
North Lanarkshire  323,420  367,577 570,544  178,022 263,473 
Orkney Islands  19,590  22,265 34,559  10,783 15,959 
Perth & Kinross  138,400  157,296 244,151  76,180 112,747 
Renfrewshire  170,000  193,210 299,896  93,574 138,490 
Scottish Borders  109,730  124,712 193,574  60,399 89,391 
Shetland Islands  22,000  25,004 38,810  12,110 17,922 
South Ayrshire  111,780  127,042 197,191  61,528 91,061 
South Lanarkshire  306,280  348,097 540,307  168,588 249,510 
Stirling  86,930  98,799 153,353  47,849 70,817 
West Dunbartonshire  91,400  103,879 161,238  50,310 74,459 
West Lothian  163,780  186,141 288,924  90,150 133,423 
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