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The confusion and controversy surrounding ship-to-ship proposals exemplify the 
fragmentation of regulation in the marine environment. RSPB Scotland believes a Marine 
Act for Scotland could, in clarifying marine legislation, provide an opportunity to 
undertake a strategic assessment of the need for ship-to-ship oil transfers and introduce 
a national regulatory regime to coordinate any such marine activity. 
 
The Firth of Forth 
The Firth of Forth and its islands (including the Bass Rock and the Isle of May) are home 
to internationally important numbers of breeding seabirds and wintering waterfowl. This is 
recognised in their designation as Special Protection Areas (SPA) under the EU ‘Birds’ 
Directive1. 
 
History 
In 2005, Melbourne Marine Shipping applied to Forth Ports plc (in their capacity as 
harbour authority for the Firth of Forth), for permission to carry out an unspecified 
programme of commercial ship-to-ship oil transfers (STS) at an anchorage off Methil in 
the Firth of Forth.  Information in an Environmental Statement supporting the proposals 
suggests a significant increase in the risk of oil being spilled in the Firth of Forth from 
current levels and in particular in the outer part of the Firth, where current oil spill risks are 
low and concentrations of vulnerable marine birds are high. Oil spills kill birds – so the 
consequences for waterfowl and seabirds of a large spill in the Firth of Forth could be 
calamitous. Any spill would also have obvious social and economic implications for 
communities along the shores of the Forth.  
 
The Maritime & Coastguard Agency (MCA) consulted the public in Spring 2006 on oil spill 
contingency plan changes2 to cover STS.  Transfers cannot take place without MCA 
approval of revised contingency plans – in that sense the contingency plans act as a 
consenting mechanism.  However, MCA cannot reject the plans, but may only demand 
revisions. On July 14 they reported on revisions required to the plans and on the 
implications of the oil spill plans for European Wildlife Sites. Changes were made and 
MCA gave final approval to the plans on 25 August.  
 
Consenting Process 
The decision to consent STS ultimately rests with Forth Ports plc’s board and is unlikely 
to require confirmation by Scottish Ministers or UK Government.  Forth Ports may consult 
(on a restricted basis) on a revised Environmental Impact Assessment (EIA) and a new 
oil spill risk assessment, but it is not clear with whom or at what stage in the process. We 
await documents referred to by the Deputy Minister for Environment and Rural 
Development on 16th November 2006: “revised documents will be made available to 
stakeholders before a decision is taken on whether the proposed ship-to-ship transfer 
operations in the Firth of Forth should proceed.”3  
 
Regulatory Options: Scotland 
In spite of passing (oil volume) thresholds for assessments of oil extraction or storage 
projects under the EIA and Strategic Environmental Assessment Directives, transfers of 
                                                 
1 The sites are the Firth of Forth SPA and the Forth Islands SPA. The Firth of Forth is also listed as a 
Wetland of International Importance under the Ramsar Convention. 
2 Required under the Merchant Shipping (Oil Pollution Preparedness, Response & Co-operation Convention) 
Regulations 1998 
3 http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-06/sor1116-02.htm#Col29407  

http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-06/sor1116-02.htm#Col29407


oil between ships is not covered by these pieces of legislation – furthermore no strategic 
approach has been taken to determine either the national need for STS or how and 
where this might best be met. 
 
Amendments consulted on by the Scottish Executive over the summer to the 
Conservation (Natural habitats &c.) Regulations 19944 (which transpose the Habitats 
Directive), in common with the rest of the UK, address only the specific issues covered by 
the European Court of Justice decision in C-6/04 (Commission v UK)5 (development 
plans and water abstraction projects). In their comments to the Public Petitions 
Committee regarding PE956, the Scottish Executive state that “Though the recent 
consultation … did not propose amendments in relation to Ship-to-Ship transfers, the 
Scottish Executive will assess responses prior to laying draft amendments before 
Parliament that improve transposition of the Habitats Directive.” RSPB Scotland would 
welcome such action in the near future. 
 
United Kingdom 
New UK regulations6 covering STS will not be consulted on until 2007 at the earliest, and 
are likely to confine commercial transfers to harbour authority areas, without regulating 
the process further within them.7 RSPB Scotland is concerned this would miss the 
opportunity (i) to clarify harbour authorities’ general duties under UK regulations with 
regard to European Wildlife Sites and (ii) to issue guidance regarding the level of 
information required to carry out Habitats Directive assessments8.   
 
Europe 
We understand that the European Commission is continuing to investigate a complaint 
into an alleged breach of EU law in relation to the Firth of Forth ship-to-ship proposals. 
While we do not know the detailed grounds of the complaint, it may be of interest to 
compare the consenting regime for ship-to-ship in the UK with that in Denmark, where all 
transfers must be notified to the national authorities and jail sentences are available to 
the Danish courts as a sanction for breaches of the regulations9. By contrast, ship-to-ship 
in the Firth of Forth would be enforced by Forth Ports plc’s byelaw powers. The maximum 
penalty under these byelaws is a £400 fine.10

 
Conclusion 
The absence of clear national consenting mechanisms for marine plans and projects in 
general and ship-to-ship cargo transfers in particular has led, in the Firth of Forth, to a 
highly unsatisfactory default position, where consent of a major oil-handling project must 
be determined by the board of directors of a public limited company, whose share price 
seems inevitably to be affected (one way or another) by that decision.  This seems an 
invidious position for Forth Ports plc.  Meanwhile, UK and Scottish Ministers have no 
power of veto; STS as an activity slips through the net of the EIA and SEA Directives; and 
the public is denied a voice.  The Firth of Forth STS saga is a clear example of why 
eNGOs believe a Marine Act for Scotland is necessary in parallel with the UK Marine Bill. 

                                                 
4 http://www.scotland.gov.uk/Publications/2006/06/01153548/0
5 Accessible via http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en
6 Power to regulate STS under s130 of the Merchant Shipping Act 1995 is reserved to the SoS for Transport under 
Schedule 5 of the Scotland Act 1998, even within harbour authority areas. 
7 Letter from SoS for Transport to Deputy Minister for Environment & Rural Development April 2006; and letter from 
Minister of State for Transport to constituency MPs, May 2006 
8Such as Defra’s advice on survey requirements for offshore windfarms:  http://www.defra.gov.uk/WILDLIFE-
COUNTRYSIDE/ewd/windfarms/windfarmguidance.pdf
9 Danish Maritime Authority: “Order on bunkering operations and ship to ship cargo transfer of oils in the Danish 
territorial sea” http://www.dma.dk/sw2133.asp
10 http://www.forthports.co.uk/ftns/Byelaws.pdf
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